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The    due    administration   of   justice    is   the    firmest 
pillar  of  good  government. 

— George  Washington. 


We  must  never  forget  that  it  is  a  constitution  we  are 
expounding. 

— Chief  Justice  Marshall. 


The  task  of  the  courts  calls  for  more  poise,  nicer 
discrimination  of  conscience,  a  steadier  view  of  affairs, 
and  a  better  knowledge  of  the  principles  of  right 
action  than  the  task  of  Congress  or  of  the  President. 
Both  the  safety  and  purity  of  our  system  depend  on 
the  wisdom  and  the  good  conscience  of  the  Supreme 
Court.  Exj:)anded  and  adapted  by  interpretation  the 
powers  granted  in  the  Constitution  must  be ;  but  the 
manner  and  the  motive  of  their  expansion  involve  the 
integrity  and  therefore  the  permanence  of  our  entire 
system  of  government. 

— Woodrow  Wilson. 
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PREFACE  TO  THE  SECOND  EDITION. 

In  preparing  the  second  edition  of  my  collection  of  cases  on 
constitutional  law,  I  have  made  extensive  changes.  The  first 
edition,  which  appeared  in  the  autumn  of  1915,  contained  64 
cases.  The  present  edition  contains  215  cases.  This  consider- 
able increase  is  due  not  only  to  greater  fulness  of  treatment  of 
the  several  topics,  but  also  to  the  inclusion  of  some  topics  which 
the  Limited  scope  of  the  first  edition  compelled  to  be  omitted. 
Among  these  are  the  war  power,  the  treaty-making  power,  the 
protection  of  persons  accused  of  crime  and  the  amendment  of 
the  Federal  Constitution,  while  the,  chapters  on  the  jurisdiction 
of  the  Federal  courts,  the  contract  clause,  the  comjnerce  clause, 
the  Fourteenth  Amendment  and  the  police  power  have  been 
much  enlarged.  In  the  first  edition  the  pertinent  clauses  of  the 
Constitution  were  printed  at  the  head  of  each  chapter.  This 
now  seems  to  me  to  have  been  inadvisable,  as  it  tends  to  obscure 
a  fundamental  rule  of  constitutional  construction,  that  the  Con- 
stitution is  to  be  interpreted  as  a  unit  and  each  clause  is  to  be 
construed  in  the  light  of  the  instrument  as  a  whole.  In  the  first 
edition  I  used  Mr.  Justice  Curtis'  version  of  the  cases  decided 
prior  to  18  Howard.  Without  questioning  his  editorial  judg- 
ment, I  think  it  preferable  to  resort  to  the  original  texts  and  to 
present  the  opinions,  except  as  to  omissions  and  paraphrases 
which  are  indicated  in  the  usual  way,  exactly  in  the  fonn  in 
which  they  left  the  hands  of  their  authors.  While  considera- 
tions of  space  have  necessitated  considerable  omissions,  in  every 
instance  the  facts  out  of  which  the  controversy  arose  and  the 
procedure  by  which  the  case  reached  the  Supreme  Court  are 
given,  as  well  as  a  sufficient  portion  of  the  opinion  to  indicate 
why  the  court  decided  as  it  did.  In  cases  where  the  court  was 
closely  divided  and  where  the  prevailing  opinion  has  not  com- 
mended itself  unreservedly  to  the  bar,  I  have  also  included  con- 
siderable parts  of  the  dissenting  opinions.  The  notes  have  been 
much  extended.  Although  they  cite  several  thousand  cases, 
they  are  not  intended  to  serve  as  a  digest,  and  the  references 
to  books  and  articles  in  periodicals,  numbering  several  hun- 
dred, are  in  no  sense  a  bibliography.     As  the  book  has  found 
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considerable  favor  in  college  classes,  I  have  included  in  the 
notes  some  material  which  classes  in  law  schools  may  find  super- 
fluous, ^ry  solution  of  the  difficult  problem  of  classifying  the 
cases  under  appropriate  headings  wdll  not  meet  with  universal 
approval.  So  much  depends  on  the  point  of  view  and  the  use 
which  one  wishes  to  make  of  a  case.  "A  farmer,"  said  Mr. 
Justice  IMcKenna,  'Svill  classify  plants  differently  from  a  botan- 
ist,  but  the  classification  of  both  may,  notwithstanding  the  dif- 
ferences, be  logically  proper." 

My  friend  Dr.  Charles  W.  Needham,  Solicitor  for  the  Inter- 
state Commerce  Commission,  has  greatly  assisted  me  by  his 
opinion  on  many  doubtful  points  and  by  allowing  me  the  use 
of  the  advance  sheets  of  his  monumental  collection,  Cases  on 
Foreign  and  Interstate  Commerce.  Many  instructors  who  used 
the  first  edition  have  sent  me  helpful  criticism.  Because  of  a 
temporary  impairment  of  sight  I  have  been  unable  to  read  any 
of  the  proof.  While  I  have  no  reason  to  question  the  diligence 
or  the  accuracy  of  the  publisher's  proofreaders,  it  is  possible 
that  errors  have  escaped  them  which  would  have  been  detected 
by  one  who  was  acquainted  with  the  subject  matter  of  the  book. 
This  circumstance  gives  me  additional  reason  for  having  re- 
course to  the  quaint  language  of  old  Bellewe,  who  says  in  the 
preface  to  his  Les  Ans  du  Boy  Richard  le  Second,  "Beseeching 
you  that  where  you  shall  finde  any  faultes,  which  either  by  my 
insufficiency,  the  intricatenes  of  the  worke,  or  the  Printers* 
recklesnes  are  committed,  either  friendly  to  pardon,  or  by  some 
means  to  admonish  me  thereof." 

Lawrence  B.  Evans, 
1520  H   Street,  N.  W., 

Washington,  September  7,  1924. 
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Articles  of  Confederation. 


To  all  to  Whom 

these  Presents  shall  come,  we  the  undersigned  Delegates  of 
the  States  affixed  to  our  Names  send  greeting.  Whereas  the 
Delegates  of  the  United  States  of  America  in  Congress 
assembled  did  on  the  fifteenth  day  of  November  in  the  Year 
of  Our  Lord  One  thousand  seven  Hundred  and  Seventy- 
seven,  and  in  the  second  Year  of  the  Independence  of 
America  agree  to  certain  articles  of  Confederation  and  perpetual 
Union  between  the  States  of  Newhampshire,  Massachusetts-bay, 
Rhodeisland  and  Providence  Plantations,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Marj^land,  Virginia, 
North-Carolina,  South-Carolina,  and  Georgia  in  the  Words  fol- 
lowing, viz.  **  Articles  of  Confederation  and  perpetual  Union 
between  the  States  of  Newhampshire,  Massachusetts-bay,  Rhode- 
island  and  Providence  Plantations,  Connecticut,  New- York, 
New-Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
North- Carolina,  South-Carolina  and  Georgia. 
• 

ARTICLE  L 

The  Stile  of  this  confederacy  shall  be  "The  United  States 
OP  America." 

ARTICLE  II. 

Each  state  retains  its  sovereignty,  freedom  and  independence, 
and  every  Power,  Jurisdiction  and  right,  which  is  not  by  this 
confederation  expressly  delegated  to  the  United  States,  in  Con- 
gress assembled. 

ARTICLE  III. 

The  said  states  hereby  severally  enter  into  a  firm  league  of 
friendship  with  each  other,  for  their  common  defence,  the  se- 
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curity  of  their  Liberties,  and  their  mutual  and  g-eneral  welfare, 
binding  themselves  to  assist  each  other,  against  all  force  offered 
to,  or  attacks  made  upon  them,  or  any  of  them,  on  account  of 
religion,  sovereignty,  trade,  or  any  other  pretence  whatever. 

ARTICLE  IV. 

The  better  to  secure  and  perpetuate  mutual  friendship  and 
intercoiu-se  among  the  people  of  the  different  states  in  this 
union,  the  free  inhabitants  of  each  of  these  states,  paupers, 
vagabonds,  and  fugitives  from  Justice  excepted,  shall  be  entitled 
to  all  privileges  and  immunities  of  free  citizens  in  the  several 
states;  and  the  people  of  each  state  shall  have  free  ingress  and 
regress  to  and  from  any  other  state,  and  shall  enjoy  therein  all 
the  privileges  of  trade  and  commerce,  subject  to  the  same  duties, 
impositions  and  restrictions  as  the  inhabitants,  thereof  re- 
spectively, provided  that  such  restriction  shall  not  extend  so 
far  as  to  prevent  the  removal  of  property  imported  into  any 
state,  to  any  other  state  of  which  the  Owner  is  an  inhabitant; 
provided  also  that  no  imposition,  duties  or  restriction  shall  be 
laid  by  any  state,  on  the  property  of  the  united  states,  or  either 
of  them. 

If  any  Person  guilty  of,  or  charged  with  treason,  felony,  or 
other  high  misdemeanor  in  any  state,  shall  flee  from  Justice, 
and  be  found  in  any  of  the  united  states,  he  shall  upon  demand 
of  the  Governor  or  executive  power,  of  the  state  from  which  he 
fled,  be  delivered  up  and  removed  to  the  state  having  jurisdic- 
tion of  his  offence. 

Full  faith  and  credit  shall  be  given  in  each  of  these  states  to 
the  records,  acts  and  judicial  proceedings  of  the  courts  and 
magistrates  of  every  other  state. 

ARTICLE  V. 

For  the  more  convenient  management  of  the  general  interest 
of  the  united  states,  delegates  shall  be  annually  appointed  in 
such  manner  as  the  legislature  of  each  state  shall  direct,  to  meet 
in  Congress  on  the  first  ^londay  in  November,  in  every  year, 
with  a  power  reserved  to  each  state,  to  recal  its  delegates,  or 
any  of  them,  at  any  time  within  the  year,  and  to  send  others 
in  their  stead,  for  the  remainder  of  the  Year. 

No  state  shall  be  represented  in  Congress  by  less  than  two, 
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nor  by  more  than  seven  Members;  and  no  person  shall  be 
capable  of  being  a  delegate  for  more  than  three  years  in  any 
term  of  six  years;  nor  shall  any  person,  being  a  delegate,  be 
capable  of  holding  any  office  under  the  united  states,  for  which 
he,  or  another  for  his  benefit  receives  any  salary,  fees  or  emolu- 
ment of  any  kind. 

Each  state  shall  maintain  its  own  delegates  in  a  meeting  of  the 
states,  and  while  they  act  as  members  of  the  committee  of  the 
states. 

In  determining  questions  in  the  united  states,  in  Congress 
assembled,  each"  state  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  im- 
peached or  questioned  in  any  Court,  or  place  out  of  Congress, 
and  the  members  of  Congress  shall  be  protected  in  their  per- 
sons from  arrests  and  imprisonments,  during  the  time  of  their 
going  to  and  from,  and  attendance  on  congress,  except  for 
treason,  felony,  or  breach  of  the  peace. 

ARTICLE  VI. 

No  state  without  the  Consent  of  the  united  states  in  congress 
assembled,  shall  send  any  embassy  to,  or  receive  any  embassy 
from,  or  enter  into  any  conference,  agreement,  alliance  or  treaty 
with  any  King  prince  or  state ;  nor  shall  any  person  holding  any 
office  of  profit  or  trust  under  the  united  states,  or  any  of  them, 
accept  of  any  present,  emolument,  office  or  title  of  any  kind 
whatever  from  any  king,  prince  or  foreign  state;  nor  shall  the 
united  states  in  congress  assembled,  or  any  of  them,  grant  any 
title  of  nobility. 

No  two  or  more  states  shall  enter  into  any  treaty,  confedera- 
tion or  alliance  whatever  between  them,  without  the  consent  of 
the  united  states  in  congress  assembled,  specif^dng  accurately 
the  purpose  for  which  the  same  is  to  be  entered  into,  and  how 
long  it  shall  continue. 

No  state  shall  lay  any  imposts  or  duties,  which  may  interfere 
with  any  stipulations  in  treaties,  entered  into  by  the  united 
states  in  congress  assembled,  with  any  king,  prince  or  state,  in 
pursuance  of  any  treaties  already  proposed  by  congress,  to  the 
courts  of  France  and  Spain. 

No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any 
state,  except  such  number  only,  as  shall  be  deemed  necessary 
by  the  united  states  in  congress  assembled,  for  the  defence  of 
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such  state,  or  its  trade;  nor  shall  any  bodj'  of  forces  be  kept 
up  by  any  state,  in  time  of  peace,  except  such  number  only,  as 
in  the  judgment  of  the  united  states,  in  confess  assembled,  shall 
be  deemed  requisite  to  garrison  the  forts  necessary  for  the  de~ 
fence  of  such  state ;  but  every  state  shall  always  keep  up  a  well 
regulated  and  disciplined  militia,  sufficiently  armed  and  ac- 
coutred, and  shall  provide  and  constantly  have  ready  for  use, 
in  public  stores,  a  due  number  of  field  pieces  and  tents,  and  a 
proper  quantity  of  arms,  ammunition  and  camp  equipage. 

No  state  shall  engage  in  any  war  without  the  consent  of  the 
united  states  in  congress  assembled,  unless  such  state  be  actually 
invaded  by  enemies,  or  shall  have  received  certain  advice  of  a 
resolution  being  formed  by  some  nation  of  Indians  to  invade 
such  state,  and  the  danger  is  so  imminent  as  not  to  admit  of  a 
delay,  till  the  united  states  in  congress  assembled  can  be  con- 
sulted: nor  shall  any  state  grant  commissions  to  any  ships  or 
vessels  of  war,  nor  letters  of  marque  or  reprisal,  except  it  be 
after  a  declaration  of  war  by  the  united  states  in  congress  as- 
sembled, and  then  only  against  the  kingdom  or  state  and  the 
subjects  thereof,  against  which  war  has  been  so  declared,  and 
under  such  regulations  as  shall  be  established  by  the  united 
states  in  congress  assembled,  unless  such  state  be  infested  by 
pirates,  in  which  case  vessels  of  war  may  be  fitted  out  for  that 
occasion,  and  kept  so  long  as  the  danger  shall  continue,  or  until 
the  united  states  in  congress  assembled  shall  determine  other- 
wise. 

ARTICLE  VII. 

When  land-forces  are  raised  by  any  state  for  the  common 
defence,  all  officers  of  or  under  the  rank  of  colonel,  shall  be  ap- 
pointed by  the  legislature  of  each  state  respectively  by  whom 
such  forces  shall  be  raised,  or  in  such  manner  as  such  state  shall 
direct,  and  all  vacancies  shall  be  filled  up  by  the  state  which  first 
made  the  appointment. 

ARTICLE  VIII. 

Ax.L  charges  of  war,  and  all  other  expenses  that  shall  be  in- 
curred for  the  common  defence  or  general  welfare,  and  allowed 
by  the  united  states  in  congress  assembled,  shall  be  defrayed  out 
af  a  common  treasury,  which  shall  be  supplied  by  the  several 
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states,  in  proportion  to  the  value  of  all  land  within  each  state, 
granted  to  or  surveyed  for  any  Person,  as  such  land  and  the 
buildings  and  improvements  thereon  shall  be  estimated  accord- 
ing to  such  mode  as  the  united  states  in  congress  assembled, 
shall  from  time  to  time,  direct  and  appoint.  The  taxes  for  pay- 
ing that  proportion  shall  be  laid  and  levied  by  the  authority 
and  direction  of  the  legislatures  of  the  several  states  within 
the  time  agreed  upon  by  the  united  states  in  congress  assembled. 

ARTICLE  IX. 

The  united  states  in  congress  assembled,  shall  have  the  sole 
and  exclusive  right  and  power  of  determining  on  peace  and  war, 
except  in  the  cases  mentioned  in  the  sixth  article — of  sending 
and  receiving  ambassadors — entering  into  treaties  and  alli- 
ances, provided  that  no  treaty  of  commerce  shall  be  made  where- 
by the  legislative  power  of  the  respective  states  shall  be  re- 
strained from  imposing  such  imposts  and  duties  on  foreigners, 
as  their  own  people  are  subjected  to,  or  from  prohibiting  the 
exportation  or  importation  of  any  species  of  goods  or  commodi- 
ties whatsoever — of  establishing  rules  for  deciding  in  all  cases, 
what  captures  on  land  or  water  shall  be  legal,  and  in  what  man- 
ner prizes  taken  by  land  or  naval  forces  in  the  service  of  the 
united  states  shall  be  divided  or  appropriated — of  granting  let- 
ters of  marque  and  reprisal  in  times  of  peace — appointing  courts 
for  the  trial  of  piracies  and  felonies  committed  on  the  high 
seas  and  establishing  courts  for  receiving  and  determining  final- 
ly appeals  in  all  cases  of  captures,  provided  that  no  member  of 
congress  shall  be  appointed  a  judge  of  any  of  the  said  courts. 

The  united  states  in  congress  assembled  shall  also  be  the  last 
resort  on  appeal  in  all  disputes  and  differences  now  subsisting 
or  that  hereafter  may  arise  between  two  or  more  states  concern- 
ing boundary,  jurisdiction  or  any  other  cause  whatever;  which 
authority  shall  always  be  exercised  in  the  manner  following. 
Whenever  the  legislative  or  executive  authorit}''  or  lawful  agent 
of  any  state  in  controversy  with  another  shall  present  a  petition 
to  congress,  stating  the  matter  in  question  and  praying  for  a 
hearing,  notice  thereof  shall  be  given  by  order  of  congress  t(3 
the  legislative  or  executive  authority  of  the  other  state  in  contro- 
versy, and  a  day  assigned  for  the  appearance  of  the  parties  by 
their  lawful  agents,  who  shall  then  be  directed  to  appoint  by 
joint  consent,  commissioners  or  judges  to  constitute  a  court  for 
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hearing  and  determining  the  matter  in  question:  but  if  they 
cannot  agree,  congress  shall  name  three  persons  out  of  each  of 
the  united  states,  and  from  the  list  of  such  persons  each  party 
shall  alternately  strike  out  one,  the  petitioners  beginning,  until 
the  number  shall  be  reduced  to  thirteen ;  and  from  that  number 
not  less  than  seven,  nor  more  than  nine  names  as  congress  shall 
direct,  shall  in  the  presence  of  congress  be  drawn  out  by  lot, 
and  the  persons  whose  names  shall  be  so  drawn  or  any  five  of 
them,  shall  be  commissioners  or  judges,  to  hear  and  finally  de- 
termine the  controversy,  so  always  as  a  major  part  of  the 
judges  who  shall  hear  the  cause  shall  agree  in  the  determina- 
tion :  and  if  either  party  shall  neglect  to  attend  at  the  day  ap- 
pointed, without  shewing  reasons,  which  congress  shall  judge 
sufficient,  or  being  present  shall  refuse  to  strike,  the  congress 
shall  proceed  to  nominate  three  persons  out  of  each  state,  and 
the  secretary  of  congi*ess  shall  strike  in  behalf  of  such  party 
absent  or  refusing;  and  the  judgment  and  sentence  of  the  court 
to  be  appointed,  in  the  manner  before  prescribed,  shall  be  final 
and  conclusive ;  and  if  any  of  the  parties  shall  refuse  to  submit 
to  the  authority  of  such  court,  or  to  appear  or  defend  their 
claim  or  cause,  the  court  shall  nevertheless  proceed  to  pronounce 
sentence,  or  judgment,  which  shall  in  like  manner  be  final  and 
decisive,  the  judgment  or  sentence  and  other  proceedings  being 
in  either  case  transmitted  to  congress,  and  lodged  among  the 
acts  of  congress  for  the  security  of  the  parties  concerned :  pro- 
vided that  every  commissioner,  before  he  sits  in  judgment,  shall 
take  an  oath  to  be  administered  by  one  of  the  judges  of  the  su- 
preme or  superior  court  of  the  state,  where  the  cause  shall  be 
tried,  "well  and  truly  to  hear  and  determine  the  matter  in 
question,  according  to  the  best  of  his  judgment,  without  favour 
affection  or  hope  of  reward:"  provided  also  that  no  state  shall 
be  deprived  of  territory  for  the  benefit  of  the  united  states. 

All  controversies  concerning  the  private  right  of  soil  claimed 
under  different  grants  of  two  or  more  states,  whose  jurisdictions 
as  they  may  respect  such  lands,  and  the  states  which  passed 
such  grants  are  adjusted,  the  said  grants  or  either  of  thera  be- 
ing at  the  same  time  claimed  to  have  originated  antecedent  to 
such  settlement  of  jurisdiction,  shall  on  the  petition  of  either 
party  to  the  congress  of  the  united  states,  be  finally  determined 
as  near  asmaybe  in  the  same  manner  as  is  before  prescribed  for 
deciding  disputes  respecting  territorial  jurisdiction  between  dif- 
ferent states. 
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The  united  states  in  congress  assembled  shall  also  have  the 
sole  and  exclusive  right  and  power  of  regulating  the  alloy  and 
value  of  coin  struck  by  their  own  authority,  or  by  that  of  the 
respective  states — fixing  the  standard  of  weights  and  measures 
throughout  the  United  States — regulating  the  trade  and  man- 
ageing  all  affairs  with  the  Indians,  not  members  of  any  of  the 
states,  provided  that  the  legislative  right  of  any  state  within  its 
own  limits  be  not  infringed  or  violated — establishing  and  regu- 
lating post-offices  from  one  state  to  another,  throughout  all  the 
united  states,  and  exacting  such  postage  on  the  papers  passing 
thro*  the  same  as  may  be  requisite  to  defray  the  expences  of 
the  said  office — appointing  all  officers  of  the  land  forces,  in  the 
service  of  the  united  states,  excepting  regimental  officers — ap- 
pointing all  the  officers  of  the  naval  forces,  and  commissioning 
all  officers  whatever  in  the  service  of  the  united  states — making 
rules  for  the  government  and  regulation  of  the  said  land  and 
naval  forces,  and  directing  their  operations. 

The  united  states  in  congress  assembled  shall  have  authority 
to  appoint  a  committee,  to  sit  in  the  recess  of  congress,  to  be 
denominated  ''A  Committee  of  the  States,"  and  to  consist  of 
one  delegate  from  each  state ;  and  to  appoint  such  other  commit- 
tees and  civil  officers  as  may  be  necessary  for  managcing  the 
general  affairs  of  the  united  states  under  their  direction — to  ap- 
point one  of  their  ninnber  to  preside,  provided  that  no  person 
be  allowed  to  serve  in  the  office  of  president  more  than  one  year 
in  any  tenn  of  three  years;  to  ascertain  the  necessary  sums  of 
Money  to  be  raised  for  the  service  of  the  united  states,  and  to 
appropriate  and  apply  the  same  for  defraying  the  public  ex- 
pences— to  borrow  money,  or  emit  bills  on  the  credit  of  the 
united  states,  transmitting  every  half  year  to  the  respective 
states  an  account  of  the  sums  of  money  so  borrowed  or  emitted, 
— to  build  and  equip  a  na\y — to  agree  upon  the  number  of  land 
forces,  and  to  make  requisitions  from  each  state  for  its  quota,  in 
proportion  to  the  number  of  white  inhabitants  in  such  state ; 
which  requisition  shall  be  binding,  and  thereupon  the  legisla- 
ture of  each  state  shall  appoint  the  regimental  officers,  raise  the 
m.en  and  cloath,  arm  and  equip  them  in  a  soldier  like  manner, 
at  the  expence  of  the  united  states ;  and  the  officers  and  men 
so  cloathed,  armed  and  equipped  shall  march  to  the  place  ap- 
pointed, and  within  the  time  agreed  on  by  the  united  states  in 
congress  assembled :  But  if  the  united  states  in  congress  as- 
sembled shall,  on  consideration  of  circumstances  judge  proper 
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that  any  state  should  not  raise  men,  or  should  raise  a  smaller 
number  than  its  quota,  and  that  any  other  state  should  raise 
a  greater  number  of  men  than  the  quota  thereof,  such  extra 
number  shall  be  raised,  officered,  cloathed,  armed  and  equipped 
in  the  same  manner  as  the  quota  of  such  state,  unless  the  legis- 
lature of  such  state  shall  judge  that  such  extra  number  cannot 
be  safely  spared  out  of  of  the  same,  in  which  case  they  shall 
raise  officer,  cloath,  arm  and  equip  as  many  of  such  extra  num- 
ber as  they  judge  can  be  safely  spared.  And  the  officers  and 
men  so  cloathed,  armed  and  equipped,  shall  march  to  the  place 
appointed,  and  within  the  time  agreed  on  by  the  united  states 
in  congress  assembled. 

The  united  states  in  congress  assembled  shall  never  engage 
in  a  war,  nor  grant  letters  of  marque  and  reprisal  in  time  of 
peace,  nor  enter  into  any  treaties  or  alliances,  nor  coin  money, 
nor  regulate  the  value  thereof,  nor  ascertain  the  sums  and  ex- 
pences  necessary  for  the  defence  and  welfare  of  the  united 
states,  or  any  of  them,  nor  emit  bills,  nor  borrow  money  on  the 
credit  of  the  united  states,  nor  appropriate  money,  nor  agree 
upon  the  number  of  vessels  of  war,  to  be  built  or  purchased,  or 
the  number  of  land  or  sea  forces  to  be  raised,  nor  appoint  a 
commander  in  chief  of  the  army  or  navy,  unless  nine  states  as- 
sent to  the  same:  nor  shall  a  question  on  any  other  point,  ex- 
cept for  adjourning  from  day  to  day  be  determined,  unless  by 
the  votes  of  a  majority  of  the  united  states  in  congress  as- 
sembled. 

The  congress  of  the  united  states  shall  have  power  to  adjourn 
to  any  time  Avithin  the  year,  and  to  any  place  within  the  united 
states,  so  that  no  period  of  adjournment  be  for  a  longer  dura- 
tion than  the  space  of  six  months,  and  shall  publish  the  Journal 
of  their  proceedings  monthly,  except  such  parts  thereof  relating 
to  treaties,  alliances  or  military  operations,  as  in  their  judgment 
require  secrecy ;  and  the  yeas  and  nays  of  the  delegates  of  each 
state  on  any  question  shall  be  entered  on  the  Journal,  when  it  is 
desired  by  any  delegate ;  and  the  delegates  of  a  state,  or  any  of 
them,  at  his  or  their  request  shall  be  furnished  with  a  transcript 
of  the  said  Journal,  except  such  parts  as  are  above  excepted,  to 
lay  before  the  legislatures  of  the  several  states. 

ARTICLE  X. 

The  committee  of  the  states,  or  any  nine  of  them,  shall  be  au- 
thorized to  execute,  in  the  recess  of  congress,  such  of  the  powers 
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of  congress  as  the  united  states  in  congress  assembled,  by  the 
consent  of  nine  states,  shall  from  time  to  time  think  expedient 
to  vest  them  with ;  provided  that  no  power  be  delegated  to  the 
said  committee,  for  the  exercise  of  which,  by  the  articles  of 
confederation,  the  voice  of  nine  states  in  the  congress  of  the 
united  states  assembled  is  requisite. 

ARTICLE  XI. 

Canada  acceding  to  this  confederation,  and  joining  in  the 
measures  of  the  united  states,  shall  be  admitted  into,  and  en- 
titled to  all  the  advantages  of  this  union:  but  no  other  colonv 
shall  be  admitted  into  the  same,  unless  such  admission  be  agreed 
to  by  nine  states. 

ARTICLE  XII. 

All  bills  of  credit  emitted,  monies  borrowed  and  debts  con- 
tracted by,  or  under  the  authority  of  congress,  before  the  as- 
sembling of  the  united  states,  in  pursuance  of  the  present  con- 
federation, shall  be  deemed  and  considered  as  a  charge  against 
the  united  states,  for  payment  and  satisfaction  whereof  the  said 
united  states,  and  the  public  faith  are  hereby  solemnly  pledged. 

ARTICLE  XIIL 

Every  state  shall  abide  by  the  determinations  of  the  united 
states  in  congress  assembled,  on  all  questions  which  by  this 
confederation  are  submitted  to  them.  And  the  Articles  of  this 
confederation  shall  be  inviolably  observed  by  every  state,  and 
the  union  shall  be  perpetual;  nor  shall  any  alteration  at  any 
time  hereafter  be  made  in  any  of  them ;  unless  such  alteration 
be  agi'ced  to  in  a  congress  of  the  united  states,  and  be  afterwards 
confirmed  by  the  legislatures  of  every  state. 

And  Whereas  it  hath  pleased  the  Great  Governor  of  the 
World  to  incline  the  hearts  of  the  legislatures  we  respectively 
represent  in  congress,  to  approve  of,  and  to  authorize  us  to 
ratify  the  said  articles  of  confederation  and  perpetual  union, 
know  ye  that  we  the  undersigned  delegates,  by  virtue  of  the 
power  and  authority  to  us  given  for  that  purpose,  do  by  these 
presents,  in  the  name  and  in  behalf  of  our  respective  constitu- 
ents, fully  and  entirely  ratify  and  confirm  each  and  every  of 
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the  said  artii'lcs  of  confcdoration  and  perpetual  union,  and  all 
and  singular  the  matters  and  things  therein  contained:  And 
we  do  fui-thcr  solemnly  plight  and  engage  the  faith  of  our  re- 
spective constituents,  that  they  shall  abide  by  the  determina- 
tions of  the  united  states  in  congress  assembled,  on  all  questions, 
which  by  the  said  confederation  are  submitted  to  them.  And 
that  the  articles  thereof  shall  be  inviolably  observed  by  the 
states  we  respectively  represent,  and  that  the  union  shall  be 
perpetual.  In  witness  whereof  we  have  hereunto  set  our  hands 
in  Congress.  Done  at  Philadelphia  in  the  state  of  Pennsylvania 
the  ninth  Day  of  July  in  the  Year  of  our  Lord  one  Thousand 
seven  Hundred  and  Seventy  eight,  and  in  the  third  year  of 
the  independence  of  America. 


CThos    M:     Kean 
On    the    part   &        Feb.  12.  1779 
behalf   of  the!  John    Dickinson, 
State  of  Dela-i     May   5th,   1779 
ware  N  i  c  h  ol  a  s  Van- 

Dyke, 


on  the  part  and 
l>ehalf   of   the 
State  of  Mary-^ 
land 


John  Hanson 
March  1st  1781 
^  Daniel  Carroll,  do. 


On  the  Part  and 
Behalf  of  the 
State   of    Vir-^ 
ginia 


on  the  part  and 
Hehalf  of  the 
State  of  No." 
Carolina 


On  the  part  and 
behalf  of  the 
State  of  South- 
Carolina 


On  the  part  and 
behalf  of  the 
State  of  Geor- 
gia 


^Richard  Henry 
Lee 
John  Bannister 
Thomas  Adams 
Jno  Harvie 
Francis  Light- 
foot  Lee 

'John   Penn  July 
21st  1778 
Corns    Harnett 
Jno.  Williams 

"  Henry  Laurens. 
William  Henry 

Drayton 
Jno.    Mathews 
Richd   Hudson 
Thos.  Heyward 
Junr. 

fJno.  Walton  24th 
July  1778 
Edwd.    Telfair. 
Edwd.    Lang- 
worthy. 


Josiah  Bartlett, 
John  Wentworth 

Junr  august 

8th  1778 

John  Hancock. 
Samuel  Adams 
Elbridge  Gerry. 
Francis  Dana 
James  Lovell 
Samuel  Holten 


William  Ellery 
Henry  Marchant 
John  Collins 


Roger  Sherman, 
Samuel  Hunting- 
ton 
Oliver  Wolcott 
Titus  Hosmer 
Andrew   Stearns 

Jas.   Duane. 
Fras.  Lewis 
Wm.  Duer 
Gouv,  Morris, 


Jno  WItherspoon 
Nath.  Scudder 


Robt  Morris. 
Daniel  Roberdeau 
Jon.     Bayard 

Smith 
William    Cllngan 
Joseph  Reed.  22d 

July  1778 


on  the  part  & 
behalf  of  the 
State  of  New 
Hampshire 


on  the  part  and 
behalf  of  the 
State  of  Mas- 
s  a  c  h  usett  s 
Bay 

On  the  part  and 
behalf  of  the 
Stateof  Rhode- 
Island  and 
Providence 
Plantations 


on  the  Part  and 
behalf  of  the 
State  of  Con- 
necticut 


On  the  Part  and 
Behalf  of  the 
State  of  New 
York 

On  the  Part  and 
In  Behalf  of 
the  State  of 
New  Jersey. 
Novr.  26.  1778 


On  the  part 
and  behalf  of 

•  the  State  of 
Pennsylvania 
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Note. — Maryland  having  refused  to  ratify  tlie  Articles  of  Confed- 
eration until  the  States  having  claims  to  the  lands  west  of  the  Alle- 
ghenies  should  cede  their  claims  to  the  Union,  it  was  not  until  March 
1,  1781,  that  the  delegates  from  Maryland  signed  the  Articles,  "by 
which  act  the  Confederation  of  the  United  States  of  America  was 
compleated,  each  and  every  of  the  thirteen  united  states  from  New- 
hampshire  to  Georgia  both  included  having  adopted  and  confirmed 
and  by  their  delegates  in  Congress  ratified  the  same."  Journals  of 
the  Continental  Congress,  XIX,  213. 


The  Constitution  of  the  United 

States 


^  We  the  People  of  the  United  States,  in  Order  to  form  a  more 
perfect  Union,  establish  Justice,  insure  domestic  Tranquility, 
provide  for  the  common  defence,  promote  the  general  Wel- 
fare, and  secure  the  Blessings  of  Liberty  to  ourselves  and  our 
Posterity,  do  ordain  and  establish  this  Constitution  for  the 
United  States  of  America. 

ARTICLE.  L 

*  Section.  1.  All  legislative  Powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States,  which  shall  consist  of 
a  Senate  and  House  of  Representatives. 

^  Section.  2.  The  House  of  Representatives  shall  be  composed 
of  Members  chosen  every  second  Year  by  the  People  of  the  sev- 
eral States,  and  the  Electors  in  each  State  shall  have  the  Qualifi- 
cations requisite  for  Electors  of  the  most  numerous  Branch  of 
the  State  Legislature. 

*No  Person  shall  be  a  Representative  who  shall  not  have  at- 
tained to  the  Age  of  twenty  five  Years,  and  been  seven  Years  a 
Citizen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  Inhabitant  of  that  State  in  which  he  shall  be  chosen. 

**  Representatives  and  direct  Taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union,  ac- 
cording to  their  respective  Numbers,    [which  shall  be   deter- 

NoTE. — When  the  original  manuscript  of  the  Constitution  was  trans- 
ferred from  the  Department  of  State  to  the  Library  of  Congnress,  a 
photograph  of  it  was  made  in  order  to  obtain  a  record  of  Its  condition 
at  the  time  it  was  received.  The  text  of  the  Constitution  which  Is 
here  printed  has  been  carefully  compared  with  that  photograph.  The 
text  of  the  Amendments  has  been  compared  with  the  original  copies 
in  the  Department  of  State.  For  convenience  of  reference  the  present 
editor  has  numbered  the  paragraphs  of  the  Constitution  and  Amend- 
ments continuously. 

(xxiii) 
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mined  by  adding  to  the  whole  Number  of  free  Persons,  includ- 
ing those  bound  to  Service  for  a  Term  of  Years,  and  excluding 
Indians  not  taxed,  three  fifths  of  all  other  Persons.]^  The  ac- 
tual Enumeration  shall  be  made  within  three  Years  after  the 
first  fleeting  of  the  Congress  of  the  United  States,  and  within 
every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they 
shall  by  Law  direct.  The  Number  of  Representatives  shall  not 
exceed  one  for  every  thirty  Thousand,  but  each  State  shall  have 
at  Least  one  Representative ;  and  until  such  enumeration  shall 
be  made,  the  State  of  New  Hampshire  shall  be  entitled  to  chuse 
three,  ^lassachusetts  eight,  Rhode-Island  and  Providence  Plan- 
tations one,  Connecticut  five,  New- York  six,  New  Jersey  four, 
Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia  ten, 
North  Carolina  five.  South  Carolina  five,  and  Georgia  three. 

"When  vacancies  happen  in  the  Representation  from  any 
State,  the  Executive  Authority  thereof  shall  issue  Writs  of 
Election  to  fill  such  Vacancies. 

^  The  House  of  Representatives  shall  chuse  their  Speaker  and 
other  Officers;  and  shall  have  the  sole  Power  of  Impeachment. 

®  Section.  3.  The  Senate  of  the  United  States  shall  be  com- 
posed of  two  Senators  from  each  State,  [chosen  by  the  Legisla- 
ture thereof,]^  for  six  Years;  and  each  Senator  shall  have  one 
Vote. 

®  Immediately  after  they  shall  be  assembled  in  Consequence  of 
the  first  Election,  they  shall  be  divided  as  equally  as  may  be  into 
three  Classes.  The  Seats  of  the  Senators  of  the  first  Class  shall 
be  vacated  at  the  Expiration  of  the  second  Year,  of  the  second 
Class  at  the  Expiration  of  the  fourth  Year,  and  of  the  third 
Class  at  the  Expiration  of  the  sixth  Year,  so  that  one  third  may 
be  chosen  every  second  Year ;  [and  if  Vacancies  happen  by 
Resignation,  or  otherwise^  during  the  Recess  of  the  Legislature 
of  any  State,  the  Executive  thereof  may  make  temporary  Ap- 
pointments until  the  next  Meeting  of  the  Legislature,  which 
shall  then  fill  such  Vacancies.]' 

*°  No  Person  shall  be  a  Senator  who  shall  not  have  attained  to 
the  Age  of  thirty  Years,  and  been  nine  Years  a  Citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  Inhabitant 
of  that  State  for  which  he  shall  be  chosen. 

"  The  Vice  President  of  the  United  States  shall  be  President 

1  Superscflcd  by  the  Fourteenth  Amendment, 

2  Superseded  by  the  Seventeenth  Amendment. 
»  Modified  by  the  Seventeenth  Amendment. 
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of  the  Senate,  but  shall  have  no  Vote,  unless  they  be  equally 
divided. 

^^  The  Senate  shall  chuse  their  other  Officers,  and  also  a  Presi- 
dent pro  tempore,  in  the  Absence  of  the  Vice  President,  or  when 
he  shall  exercise  the  Office  of  President  of  the  United  States. 

^^  The  Senate  shall  have  the  sole  Power  to  try  all  Irapeach- 
ments.  "Wlien  sitting  for  that  Purpose,  they  shall  be  on  Oath  or 
Affirmation.  When  the  President  of  the  United  States  is  tried, 
the  Chief  Justice  shall  preside:  And  no  Person  shall  be  con- 
victed without  the  Concurrence  of  two  thirds  of  the  Members 
present. 

^*  Judgment  in  Cases  of  Impeachment  shall  not  extend  fur- 
ther than  to  removal  from  Office,  and  disqualification  to  hold 
and  enjoy  any  Office  of  honor,  Trust  or  Profit  under  the  United 
States:  but  the  Party  convicted  shall  nevertheless  be  liable  and 
subject  to  Indictment,  Trial,  Judgraent  and  Punishment,  ac- 
cording to  Law. 

^^  Section.  4.  The  Times,  Places  and  Manner  of  holding  Elec- 
tions for  Senators  and  Representatives,  shall  be  prescribed  in 
each  State  by  the  Legislature  thereof ;  but  the  Congress  may  at 
any  time  by  Law  make  or  alter  such  Regulations,  except  as  to  the 
Places  of  chusing  Senators. 

^^  The  CongiTss  shall  assemble  at  least  once  in  every  Year, 
and  such  Meeting  shall  be  on  the  first  IMonday  in  December, 
unless  they  shall  by  Law  appoint  a  different  Day. 

^^  Section.  5.  Each  House  shall  be  the  Judge  of  the  Elections, 
Returns  and  Qualifications  of  its  own  Members,  and  a  ^lajority 
of  each  shall  constitute  a  Quorum  to  do  Business;  but  a  smaller 
Number  may  adjourn  from  day  to  day,  and  may  be  authorized 
to  compel  the  Attendance  of  absent  Members,  in  such  I\Ianner, 
and  under  such  Penalties  as  each  House  may  provide. 

^®  Each  House  may  determine  the  Rules  of  its  Proceedings, 
punish  its  Members  for  disorderly  Behaviour,  and,  with  the  Con- 
currence of  two  thirds,  expel  a  Member. 

^®  Each  House  shall  keep  a  Journal  of  its  Proceedings,  and 
from  time  to  time  publish  the  same,  excepting  such  Parts  as 
may  in  their  Judgment  require  Secrecy;  and  the  Yeas  and 
Nays  of  the  IMembers  of  either  House  on  any  question  shall,  at 
the  Desire  of  one  fifth  of  those  Present,  be  entered  on  the  Jour- 
nal. 

^°  Neither  House,  during  the  Session  of  Congress,  shall,  with- 
out the  Consent  of  the  other,  adjourn  for  more  than  three  days, 
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nor  to  any  other  Place  than  that  in  which  the  two  Houses  shall 
be  sitting. 

*^  Section.  6.  The  Senators  and  Representatives  shall  receive 
a  Compensation  for  their  Services,  to  be  ascertained  by  Law, 
and  paid  out  of  the  Treasury  of  the  United  States.  They  shall 
in  all  Cases,  except  Treason,  Felony  and  Breach  of  the  Peace, 
be  privileged  from  Arrest  during  their  Attendance  at  the  Ses- 
sion of  their  respective  Houses,  and  in  going  to  and  returning 
from  the  same ;  and  for  any  Speech  or  Debate  in  either  House, 
they  shall  not  be  questioned  in  any  other  Place. 

22  No  Senator  or  Representative  shall,  during  the  Time  for 
which  he  was  elected,  be  appointed  to  any  civil  Office  under  the 
Authority  of  the  United  States,  which  shall  have  been  created, 
or  the  Emoluments  whereof  shall  have  been  encreased  during 
such  time;  and  no  Person  holding  any  Office  under  the  United 
States,  shall  be  a  Member  of  either  House  during  his  Continu- 
ance in  Office. 

23  Section.  7.  All  Bills  for  raising  Revenue  shall  originate  in 
the  House  of  Representatives;  but  the  Senate  may  propose  or 
concur  with  Amendments  as  on  other  Bills. 

2*  Every  Bill  which  shall  have  passed  the  House  of  Repre- 
sentatives and  the  Senate,  shall,  before  it  become  a  Law,  be 
presented  to  the  President  of  the  United  States ;  If  he  approve 
he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his  Objections 
to  that  House  in  which  it  shall  have  originated,  who  shall  enter 
the  Objections  at  large  on  their  Journal,  and  proceed  to  recon- 
sider it.  If  after  such  Reconsideration  two  thirds  of  that  House 
shall  agree  to  pass  the  Bill,  it  shall  be  sent,  together  with  the 
Objections,  to  the  other  House,  by  which  it  shall  likewise  be 
reconsidered,  and  if  approved  by  two  thirds  of  that  House,  it 
shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of  both 
Houses  shall  be  deterimned  by  yeas  and  Nays,  and  the  Names 
of  the  Persons  voting  for  and  against  the  Bill  shall  be  entered 
on  the  Journal  of  each  House  respectively.  If  any  Bill  shall  not 
be  returned  by  the  President  within  ten  Days  (Sundays  ex- 
eepted)  after  it  shall  have  been  presented  to  him,  the  Same 
shall  be  a  Law,  in  like  Manner  as  if  he  had  signed  it,  unless  the 
Congress  by  their  Adjournment  prevent  its  Return,  in  which 
Case  it  shall  not  be  a  Law. 

2'  Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence 
of  the  Senate  and  House  of  Representatives  may  be  necessary 
(except  on  a  question  of  Adjournment)  shall  be  presented  to  the 
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President  of  the  United  States;  and  before  the  Same  shall  take 
Effect,  shall  be  approved  by  hun,  or  being  disapproved  by  him, 
shall  be  repassed  by  two  thirds  of  the  Senate  and  House  of  Rep- 
resentatives, according  to  the  Rules  and  Limitations  prescribed 
in  the  Case  of  a  Bill. 

2®  Section  8.  The  Congress  shall  have  Power  To  lay  and 
collect  Taxes,  Duties,  Imposts  and  Excises,  to  pay  the  Debts  and 
provide  for  the  common  Defence  and  general  Welfare  of  the 
United  States ;  but  all  Duties,  Imposts  and  Excises  shall  be  uni- 
form throughout  the  United  States; 

^^  To  borrow  Money  on  the  credit  of  the  United  States ; 

"  To  regulate  Commerce  with  foreign  Nations,  and  among  the 
several  States,  and  with  the  Indian  Tribes; 

^"  To  establish  an  uniform  Rule  of  Naturalization,  and  uni- 
form Laws  on  the  subject  of  Bankruptcies  throughout  the 
United  States; 

^°  To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign 
Coin,  and  fix  the  Standard  of  Weights  and  Measures; 

*^  To  provide  for  the  Punishment  of  counterfeiting  the  Securi- 
ties and  current  Coin  of  the  United  States; 

•^  To  establish  Post  Offices  and  post  Roads ; 

'^  To  promote  the  Progress  of  Science  and  useful  Arts,  by 
securing  for  limited  Times  to  Authors  and  Inventors  the  exclu- 
sive Right  to  their  respective  Writings  and  Discoveries ; 

"  To  constitute  Tribunals  inferior  to  the  supreme  Court ; 

**  To  define  and  punish  Piracies  and  Felonies  committeed  on 
the  high  Seas,  and  Offences  against  the  Law  of  Nations; 

^^  To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and 
make  Rules  concerning  Captures  on  Land  and  Water; 

^^  To  raise  and  support  Armies,  but  no  Appropriation  of 
Money  to  that  Use  shall  be  for  a  longer  Term  than  two  Years; 

^^  To  provide  and  maintain  a  Navy ; 

*®  To  make  Rules  for  the  Government  and  Regulation  of  the 
land  and  naval  Forces ; 

■*°  To  provide  for  calling  forth  the  Militia  to  execute  the  Laws 
of  the  Union,  suppress  Insurrections  and  repel  Invasions; 

*^  To  provide  for  organizing,  arming,  and  diseiplming,  the 
Militia,  and  for  governing  such  Part  of  them  as  may  be  em- 
ployed in  the  Service  of  the  United  States,  reserving  to  the 
States  respectively,  the  Appointment  of  the  Officers,  and  the 
Authority  of  training  the  Militia  according  to  the  discipline  pre- 
scribed by  Congress ; 
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**  To  exercise  exclusive  Lcgrislation  in  all  Cases  whatsoever, 
over  such  District  (not  exceeding  ten  Miles  square)  as  may,  by 
Cession  of  particular  States,  and  the  Acceptance  of  Congress, 
become  the  Seat  of  the  Government  of  the  United  States,  and  to 
exercise  like  Authority  over  all  Places  purchased  by  the  Consent 
of  the  Legislature  of  the  State  in  which  the  Same  shall  be,  for 
the  Erection  of  Forts,  Magazines,  Arsenals,  dock-Yards,  and 
other  needful  Buildings; — And 

**  To  make  all  Laws  which  shall  be  necessary  and  proi)er  for 
carrying  into  Execution  the  foregoing  Powers,  and  all  other 
Powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  Department  or  Officer  thereof. 

**  Section.  9.  The  Migration  or  Importation  of  such  Persons 
as  any  of  the  States  now  existing  shall  think  proper  to  admit, 
shall  not  be  prohibited  by  the  Congress  prior  to  the  Year  one 
thousand  eight  hundred  and  eight,  but  a  Tax  or  duty  may  be 
imposed  on  such  Importation,  not  exceeding  ten  dollars  for 
each  Person. 

"  The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
suspended,  unless  when  in  Cases  of  Rebellion  or  Invasion  the 
public  Safety  may  require  it. 

*"No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

*^No  Capitation,  or  other  direct.  Tax  shall  be  laid,  unless  in 
Proportion  to  the  Census  or  Enumeration  herein  before  directed 
to  be  taken.* 

**  No  Tax  or  Duty  shaU  be  laid  on  Articles  exported  from  any 
State. 

**No  Preference  shall  be  given  by  any  Regulation  of  Com- 
merce or  Revenue  to  the  Ports  of  one  State  over  those  of  an- 
other: nor  shall  Vessels  bound  to,  or  from,  one  State,  be  obliged 
to  enter,  clear,  or  pay  Duties  in  another. 

"®  No  Money  shall  be  drawn  from  the  Treasury,  but  in  Con- 
sequence of  Appropriations  made  by  Law;  and  a  regular  State- 
ment and  Account  of  the  Receipts  and  Expenditures  of  all  pub- 
lic Money  shall  be  published  from  time  to  time. 

"  No  Title  of  Nobility  shall  be  granted  by  the  United  States : 
And  no  Person  holding  any  Office  of  Profit  or  Trust  under  them, 
shall,  without  the  Consent  of  the  Congress,  accept  of  any  pros- 
fnt.  Emolument,  Office,  or  Title,  of  any  kind  whatever,  from  any 
King,  Prince,  or  foreign  State. 

"  Section.  10.    No  State  shall  enter  into  any  Treaty,  Alliance, 

>  Modified  by  the  Sixteenth  Amendment. 
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or  Confederation;  grant  Letters  of  Marque  and  Reprisal;  coin 
Money;  emit  Bills  of  Credit;  make  any  Thing  but  gold  and 
silver  Coin  a  Tender  in  Payment  of  Debts ;  pass  any  Bill  of  At- 
tainder, ex  post  facto  Law,  or  Law  impairing  the  Obligation  of 
Contracts,  or  grant  any  Title  of  Nobility. 

*'No  State  shall,  without  the  Consent  of  the  Congress,  lay 
any  Imposts  or  Duties  on  Imports  or  Exports,  except  what  may 
be  absolutely  necessary  for  executing  it's  inspection  Laws:  and 
the  net  Produce  of  all  Duties  and  Imposts,  laid  by  any  State  on 
Imports  or  Exports,  shaU  be  for  the  Use  of  the  Treasury  of  the 
United  States ;  and  all  such  Laws  shall  be  subject  to  the  Revision 
and  Controul  of  the  Congress. 

•^^No  State  shall,  without  the  Consent  of  Congress,  lay  any 
Duty  of  Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of 
Peace,  enter  into  any  Agreement  or  Compact  with  another  State, 
or  with  a  foreign  Power,  or  engage  in  War,  unless  actually  in- 
vaded, or  in  such  imminent  Danger  as  will  not  admit  of  delay. 

ARTICLE.  II. 

"  Section.  1.  The  executive  Power  shall  be  vested  in  a  Presi- 
dent of  the  United  States  of  America.  He  shall  hold  his  Office 
during  the  Term  of  four  Years,  and,  together  with  the  Vice 
President,  chosen  for  the  same  Term,  be  elected,  as  follows 

^^  Each  State  shall  appoint,  in  such  Manner  as  the  Legisla- 
ture thereof  may  direct,  a  Number  of  Electors,  equal  to  the 
whole  Number  of  Senators  and  Representatives  to  which  the 
State  may  be  entitled  in  the  Congress:  but  no  Senator  or  Rep- 
resentative, or  Person  holding  an  Office  of  Trust  or  Profit  imder 
the  United  States,  shall  be  appointed  an  Elector. 

"^  [The  Electors  shall  meet  in  their  respective  States,  and  vote 
by  Ballot  for  two  Persons,  of  whom  one  at  least  shall  not  be  an 
Inhabitant  of  the  same  State  with  themselves.  And  they  shall 
make  a  List  of  all  the  Persons  voted  for,  and  of  the  Number  of 
Votes  for  each ;  which  List  they  shall  sign  and  certify,  and 
transmit  sealed  to  the  Seat  of  the  Government  of  the  United 
States,  directed  to  the  President  of  the  Senate.  The  President 
of  the  Senate  shall,  in  the  Presence  of  the  Senate  and  House  of 
Representatives,  open  all  the  Certificates,  and  the  Votes  shall 
then  be  counted.  The  Person  having  the  greatest  Number  of 
Votes  shall  be  the  President,  if  such  Number  be  a  Majority  of 
the  whole  Number  of  Electors  appointed ;  and  if  there  be  more 
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than  one  wlio  have  such  Majorit}^  and  have  an  equal  Number 
of  Votes,  then  the  House  of  Representatives  shall  immediately 
chuse  by  Ballot  one  of  them  for  President;  and  if  no  Person 
have  a  ^lajority,  then  from  the  five  highest  on  the  List  the  said 
House  shall  in  like  ^Manner  chuse  the  President.  But  in  chusing 
the  President,  the  Votes  shall  be  taken  by  States,  tlie  Repre- 
sentation from  each  State  having  one  Vote;  A  quorum  for  this 
Purpose  shall  consist  of  a  Member  or  Members  from  two  thirds 
of  the  States,  and  a  Majority  of  all  tlie  States  shall  be  necessary 
to  a  Choice.  In  every  Case,  after  the  Choice  of  the  President, 
the  Person  having  the  greatest  Number  of  Votes  of  the  Electors 
shall  be  the  Vice  President.  But  if  there  should  remain  two  or 
more  who  liave  equal  Votes,  the  Senate  shall  chuse  from  them 
by  Ballot  the  Vice  President.]^ 

•®  The  Congress  may  determine  the  Time  of  chusing  the  Elec- 
tors, and  the  Day  on  which  they  shall  give  their  Votes;  which 
Day  shall  be  the  same  throughout  the  United  States. 

^®  No  Person  except  a  natural  born  Citizen,  or  a  Citizen  of 
the  United  States,  at  the  time  of  the  Adoption  of  this  Constitu- 
tion, shall  be  eligible  to  the  Office  of  President;  neither  shall 
any  Person  be  eligible  to  that  Office  who  shall  not  have  attained 
to  the  Age  of  thirty  five  Years,  and  been  fourteen  Years  a  Resi 
dent  within  the  United  States. 

•**  In  Case  of  the  Removal  of  the  President  from  Office,  or  of 
his  Death,  Resignation,  or  Inability  to  discharge  the  Powers  and 
Duties  of  the  said  Office,  the  Same  shall  devolve  on  the  Vice 
President,  and  the  Congress  may  by  Law  provide  for  the  Case 
of  Removal,  Death,  Resignation  or  Inability,  both  of  the  Presi- 
dent and  Vice  President,  declaring  what  Officer  shall  then  act  as 
President,  and  such  Officer  shall  act  accordingly,  until  the  Dis- 
ability be  removed,  or  a  President  shall  be  elected. 

•*  The  President  shall,  at  stated  Times,  receive  for  his  Serv- 
ices, a  Compensation,  which  shall  neither  be  encreased  nor 
diminished  during  the  Period  for  which  he  shall  have  been 
elected,  and  he  sliall  not  receive  within  that  Period  any  other 
Emolument  from  the  United  States,  or  any  of  them. 

•*  Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take 
the  following  Oath  or  Affirmation: — "I  do  solemnly  swear  (or 
affirm)  that  I  will  faithfully  execute  the  Office  of  President  of 
the  United  States,  and  will  to  the  best  of  my  Ability,  preserve, 
protcft  and  defend  the  Constitution  of  the  United  States.*' 

»  Superseded  by  tho  Twelfth  Amendment. 
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"  Section.  2.  The  President  shall  be  Commander  in  Chief  of 
the  Army  and  Navy  of  the  United  States,  and  of  the  Militia  of 
the  several  States,  when  called  into  the  actual  Service  of  the 
United  States;  he  may  require  the  Opinion,  in  writing,  of  the 
principal  Officer  in  each  of  the  executive  Departments,  upon  any 
Subject  relating  to  the  Duties  of  their  respective  Offices,  and  he 
shall  have  Power  to  grant  Reprieves  and  Pardons  for  Offences 
against  the  United  States,  except  in  Cases  of  Impeachment. 

^*  He  shall  have  Power,  by  and  with  the  Advice  and  Consent 
of  the  Senate,  to  make  Treaties,  provided  two  thirds  of  the  Sena- 
tors present  concur;  and  he  shall  nommate,  and  by  and  v;ith 
the  Advice  and  Consent  of  the  Senate,  shall  appoint  Ambassa- 
dors, other  public  Ministers  and  Consuls,  Judges  of  the  supreme 
Court,  and  all  other  Officers  of  the  United  States,  whose  Ap- 
pointments are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  Law:  but  the  Congress  may  by  Law 
vest  the  Appointment  of  such  inferior  Officers,  as  they  think 
proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the 
Heads  of  Departments. 

^'  The  President  shall  have  Power  to  fill  up  all  Vacancies  that 
may  happen  during  the  Recess  of  the  Senate,  by  granting  Com- 
mission>s  which  shall  expire  at  the  End  of  their  next  Session. 

®^  Section.  3.  He  shall  from  time  to  time  give  to  the  Congress 
Information  of  the  State  of  the  Union,  and  recommend  to  their 
Consideration  such  Measures  as  he  shall  judge  necessary  and 
expedient;  he  may,  on  extraordinary  Occasions,  convene  both 
Houses,  or  either  of  them,  and  in  Case  of  Disagreement  between 
them,  with  Respect  to  the  Time  of  Adjournment,  he  may  ad- 
journ them  to  such  Time  as  he  shall  think  proper;  he  shall  re- 
ceive Ambassadors  and  other  public  Ministers;  he  shall  take 
Care  that  the  Laws  be  faithfully  executed,  and  shall  Commission 
all  the  Officers  of  the  United  States. 

^^  Section.  4.  The  President,  Vice  President  and  all  civil 
Officers  of  the  United  States,  shall  be  removed  from  Office  on 
Impeachment  for,  and  Conviction  of,  Treason,  Bribery,  or  other 
high  Crimes  and  Misdemeanors. 

ARTICLE   in. 

"  Section.  1.  The  judicial  Power  of  the  United  States,  shall 
be  vested  in  one  supreme  Court,  and  in  such  inferior  Courts  as 
the  Congress  may  from  time  to  time  ordain  and  establish.    The 
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Judg:es,  both  of  the  supreme  and  inferior  Courts,  shall  hold  their 
Offices  durincr  {?ood  Behaviour,  and  shall,  at  stated  Times,  re- 
ceive for  their  Services,  a  Compensation,  which  shall  not  be 
diminished  durinp:  their  Continuance  in  Office. 

••  Section.  2.  The  judicial  Power  shall  extend  to  all  Cases,  in 
Law  and  Equity,  arising  under  this  Constitution,  the  Laws  of 
the  United  States,  and  Treaties  made,  or  which  shall  be  made, 
under  their  Authority; — to  all  Cases  affecting  Ambassadors, 
other  public  ^linisters  and  Consuls; — to  all  Cases  of  admiralty 
and  maritime  Jurisdiction ; — to  Controversies  to  which  the 
United  States  shall  be  a  Party; — to  Controversies  between  two 
or  more  States ; — between  a  State  and  Citizens  of  another 
State  ;^ — between  Citizens  of  different  States, — between  Citizens 
of  the  same  State  claiming  Lands  under  Grants  of  different 
States,  and  between  a  State,  or  the  Citizens  thereof,  and  foreign 
States,  Citizens  or  Subjects. 

'°  In  all  Cases  affecting  Ambassadors,  other  public  Ministers 
and  Consuls,  and  those  in  which  a  State  shall  be  Party,  the 
supreme  Court  shall  have  original  Jurisdiction.  In  all  the  other 
Cases  before  mentioned,  the  supreme  Court  shall  have  appellate 
Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions, 
and  under  such  Regulations  as  the  Congress  shall  make. 

"  The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment, 
shall  be  by  Jury ;  and  such  Trial  shall  be  held  in  the  State  where 
the  said  Crimes  shall  have  been  committed ;  but  when  not  com- 
mitted within  any  State,  the  Trial  shall  be  at  such  Place  or 
Places  as  the  Congress  may  by  Law  have  directed. 

"  Section.  3.  Treason  against  the  United  States,  shall  con- 
sist only  in  levj^ing  War  against  them,  or  in  adhering  to  their 
Enemies,  giving  them  Aid  and  Comfort.  No  Person  shall  be 
convicted  of  Treason  unless  on  the  Testimony  of  two  Witnesses 
to  the  same  overt  Act,  or  on  Confession  in  open  Court. 

'•  The  Congress  shall  have  Power  to  declare  the  Punishment 
of  Treason,  but  no  Attainder  of  Treason  shall  work  Corruption 
of  Blood,  or  Forfeiture  except  during  the  Life  of  the  Person 
attainted. 

ARTICLE.  IV. 

'*  Section.  1.  Full  Faith  and  Credit  shall  be  given  in  each 
State  to  the  public  Acts,  Records,  and  judicial  Proceedings  of 

1  Modified  by  the  Eleventh  Amendment. 
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every  other  State.  And  the  Confess  may  by  general  Laws  pre^ 
scribe  the  Manner  in  which  such  Acts,  Records  and  Proceedings 
shall  be  proved,  and  the  Effect  thereof. 

""^  Section.  2.  The  Citizens  of  each  State  shall  be  entitled  to 
aU  Privileges  and  Immunities  of  Citizens  in  the  several  States. 

^•A  Person  charged  in  any  State  with  Treason,  Felony,  or 
other  Crime,  who  shall  flee  from  Justice,  and  be  found  in  an- 
other State,  shall  on  Demand  of  the  executive  Authority  of  the 
State  from  which  he  fled,  be  delivered  up,  to  be  removed  to  the 
State  having  Jurisdiction  of  the  Crime. 

^^  No  Person  held  to  Service  or  Labour  in  one  State,  under  the 
Laws  thereof,  escaping  into  another,  shall,  in  Consequence  of 
any  Law  or  Regulation  therein,  be  discharged  from  such  Service 
or  Labour,  but  shall  be  delivered  up  on  Claim  of  the  Party  to 
whom  such  Service  or  Labour  may  be  due. 

^®  Section.  3.  New  States  may  be  admitted  by  the  Congress 
into  this  Union;  but  no  new  State  shall  be  formed  or  erected 
v^dthin  the  Jurisdiction  of  any  other  State;  nor  any  State  be 
formed  by  the  Junction  of  two  or  more  States,  or  Parts  of 
States,  without  the  Consent  of  the  Legislatures  of  the  States 
concerned  as  well  as  of  the  Congress. 

^"  The  Congress  shall  have  Power  to  dispose  of  and  make  all 
needful  Rules  and  Regulations  respecting  the  Territory  or  other 
Property  belonging  to  the  United  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  Prejudice  any  Claims  of 
the  United  States,  or  of  any  particular  State. 

^^  Section.  4.  The  United  States  shall  guarantee  to  every 
State  in  this  Union  a  Republican  Form  of  Goverament,  and 
shall  protect  each  of  them  against  Invasion;  and  on  Application 
of  the  Legislature,  or  of  the  Executive  (when  the  Legislature 
cannot  be  convened)  against  domestic  Violence. 

ARTICLE.  V. 

®^  The  Congress,  whenever  two  thirds  of  both  Houses  shall 
deem  it  necessary,  shall  propose  Amendments  to  this  Constitu- 
tion, or,  on  the  Application  of  the  Legislatures  of  two  thirds  of 
the  several  States,  shall  call  a  Convention  for  proposing  Amend- 
ments, which,  in  either  Case,  shall  be  valid  to  all  Intents  and 
Purposes,  as  Part  of  this  Constitution,  when  ratified  by  the  Leg- 
islatures of  three  fourths  of  the  several  States,  or  by  Conven- 
tions in  three  fourths  thereof,  as  the  one  or  the  other  ^lode  of 


xxxiv  CASES  ON  CONSTITUTIONAL  LAW. 

Riitification  may  be  proposed  by  the  Congress ;  Pro\^ded  that  no 
Amendment  which  may  be  made  prior  to  the  Year  One  thousand 
eight  hundred  and  eight  shall  in  any  Manner  affect  the  first 
and  fourth  Clauses  in  the  Ninth  Section  of  the  fii-st  Article;  and 
that  no  State,  without  its  Consent,  shall  be  deprived  of  it's  equal 
Suffrage  in  the  Senate. 

ARTICLE.  VI. 

**  All  Debts  contracted  and  Engagements  entered  into,  before 
the  Adoption  of  this  Constitution,  shall  be  as  valid  against  the 
United  States  under  this  Constitution,  as  under  the  Confedera- 
tion. 

®*  This  Constitution,  and  the  Laws  of  the  United  States  which 
shall  be  made  in  Pursuance  thereof;  and  all  Treaties  made,  or 
which  shall  be  made,  under  the  Authority  of  the  United  States, 
sliall  be  the  supreme  Law  of  the  Land ;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or 
Laws  of  any  State  to  the  Contrary  notwithstanding. 

®*  The  Senators  and  R-eprcsentatives  before  mentioned,  and 
the  ^lembers  of  the  several  State  Legislatures,  and  all  executive 
and  judicial  Officers,  both  of  the  United  States  and  of  the  sev- 
eral States,  shall  be  bound  by  Oath  or  Affirmation,  to  support 
this  Constitution;  but  no  religious  Test  shall  ever  be  required 
as  a  Qualification  to  any  Office  or  public  Trust  under  the  United 
States. 

ARTICLE.  VII. 

®'  The  Ratification  of  the  Conventions  of  nine  States,  shall  be 
sufficient  for  the  Establishment  of  this  Constitution  between  the 
States  so  ratifying  the  Same. 

"  done  in  Convention  by  the 
Unanimous  Consent  of  the 
States  present  the  Seventeenth 

pe  Word    "thp."  boinj;  intoriinod    D^y  of  September  in  the  Year 

between     tho     sfvonth     nnfl     ci^hlh  -^  '■ 
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?:raziiro  In  tho  nftoonth  Lino  of  the    hundred  and  Eighty  seven  and 

flr»t    Page.    The    Words    "is    tried'  '^      '' 
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Becond   and    thirty    third  Linos  of  the 

first  i'a«e  and  the  Word  "tiio"  ixinj?    United   States   of   America   the 

Intoriinod    botwoon    the    forty    third 

and    forty    fourth  Llnea  of  the  second     Twelfth        In     WltneSS     wherCOf 

We  have  hereunto  subscribed 
our  Names, 

Attcit   WILLIAM  JACK801I  Secretary        ^Qq    WaSHTNOTON— Prcsidt 

and  deputy  from  Virginia 
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ARTICLES  in  addition  to,  and  Amendment  of  the  Constitu- 
tion of  the  United  States  of  America,  proposed  by  Congress,  and 
ratified  by  the  Legislatures  of  the  several  States,  pursuant  to  the 
fiftli  Article  of  the  original  Constitution. 

ARTICLE  [L] 
"  Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  Government  for  a  re- 
dress of  grievances. 

ARTICLE   [IL] 
"  A  well  regulated  Militia,  being  necessary  to  the  security  of 
a  free  State,  tlie  right  of  the  people  to  keep  and  bear  Arms,  shall 
not  be  infringed. 

ARTICLE  [III.] 
*•  No  Soldier  shall,  in  time  of  peace  be  quartered  in  any  house, 
without  the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a 
manner  to  be  prescribed  by  law. 

ARTICLE  [IV.] 
•®  The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  Warrants  shall  issue,  but  upon 
probable  cause,  supported  by  Oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized. 

ARTICLE  [V.] 
•^  No  person  shall  be  held  to  answer  for  a  capital,  or  other- 
wise infamoas  crime,  unless  on  a  presentment  or  indictment  of 
a  Grand  Jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  ^lilitia,  when  in  actual  service  in  time  of  War  or  pub- 
lic danger;  nor  shall  any  person  be  subject  for  the  same  offence 
to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself,  nor 
be  deprived  of  life,  liberty,  or  property,  without  due  process  of 
law;  nor  shall  private  property  be  taken  for  public  use,  without 
just  Cfjmpensation. 
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ARTICLE  [YI.] 

®*  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
State  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law, 
and  to  be  informed  of  the  nature  and  cause  of  the  accusation; 
to  be  confronted  with  the  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor,  and  to 
liave  the  Assistance  of  Counsel  for  his  defence. 

ARTICLE    [VII.] 

®'  In  Suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  riglit  of  trial  by  jury  sliall  be 
preserv^ed,  and  no  fact  tried  by  a  jury,  shall  be  otherwise  re- 
examined in  any  Court  of  the  United  States,  than  according  to 
the  rules  of  the  common  law. 

ARTICLE  [VIII.] 

^^  Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE  [IX.] 

^^  The  enumeration  in  the  Constitution,  of  certain  rights,  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

ARTICLE   [X.] 

°^  The  powers  not  delegated  to  tlie  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people. 

[ARTICLE  XL] 

®^  The  Judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or 
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prosecuted  against  one  of  the  United  States  by  Citizens  of  an- 
other State,  or  by  Citizens  or  Subjects  of  any  Foreign  State. 

[ARTICLE  XII.] 

"  The  Electors  shall  meet  in  their  respective  states,  and  vote 
by  ballot  for  President  and  Vice-President,  one  of  whom,  at 
least,  shall  not  be  an  inhabitant  of  the  same  state  with  them- 
selves; they  shall  name  in  their  ballots  the  person  voted  for  as 
President,  and  in  distinct  ballots  the  person  voted  for  as  Vice- 
President,  and  they  shall  make  distinct  lists  of  all  persons  voted 
for  as  President,  and  of  all  persons  voted  for  as  Vice-President, 
and  of  the  number  of  votes  for  each,  which  lists  they  shall  sign 
and  certify,  and  transmit  sealed  to  the  seat  of  the  government 
of  the  United  States,  directed  to  the  President  of  the  Senate ; — 
The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate 
and  House  of  Representatives,  open  all  the  certificates  and  the 
votes  shall  then  be  counted; — The  person  having  the  greatest 
number  of  votes  for  President,  shall  be  the  President,  if  such 
number  be  a  majority  of  the  whole  number  of  Electors  ap- 
pointed; and  if  no  person  have  such  majority,  then  from  the 
persons  having  the  highest  numbers  not  exceeding  three  on  the 
list  of  those  voted  for  as  President,  the  House  of  Representatives 
shall  choose  immediately,  by  ballot,  the  President.  But  in  choos- 
ing the  President,  the  votes  shall  be  taken  by  states,  the  repre- 
sentation from  each  state  having  one  vote ;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two-thirds 
of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary 
to  a  choice.  And  if  the  House  of  Representatives  shall  not 
choose  a  President  whenever  the  right  of  choice  shall  devolve 
upon  them,  before  the  fourth  day  of  March  next  following,  then 
the  Vice-President  shall  act  as  President,  as  in  the  case  of  the 
death  or  other  constitutional  disability  of  the  President. — The 
person  having  the  greatest  number  of  votes  as  Vice-President, 
shall  be  the  Vice-President,  if  such  number  be  a  majority  of  the 
whole  number  of  Electors  appointed,  and  if  no  person  have  a 
majority,  then  from  the  two  highest  numbers  on  the  list,  the 
Senate  shall  choose  the  Vice-President ;  a  quorum  for  the  pur- 
pose shall  consist  of  two-thirds  of  the  whole  number  of  Senators, 
and  a  majority  of  the  whole  number  shall  be  necessary  to  a 
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choice.  But  no  person  constitutionally  ineli^ble  to  the  office 
of  President  shall  be  eligible  to  that  of  Vice-President  of  the 
United  States. 

Article  XIII. 

®®  Section  1.  Neither  slavery  nor  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  within  the  United  States,  or 
any  place  subject  to  their  jurisdiction.  Section.  2.  Congress 
shall  have  power  to  enforce  this  article  by  appropriate  legisla- 
tion. 

Article  XIV. 

^^^  Section  1.  All  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside.  No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property,  witliout 
due  process  of  law;  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

^°*  Section  2.  Representatives  shall  be  apportioned  among 
the  several  States  according  to  their  respective  numbers,  count- 
ing the  whole  number  of  persons  in  each  State,  excluding  Indi- 
ans not  taxed.  But  when  the  right  to  vote  at  any  election  for 
the  choice  of  electors  for  President  and  Vice  President  of  the 
United  States,  Representatives  in  Congress,  the  Executive  and 
Judicial  officers  of  a  State,  or  the  members  of  the  Legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State, 
being  twenty-one  years  of  age,  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion, 
or  other  crime,  the  basis  of  representation  therein  shall  be  re- 
duced in  the  proportion  which  the  number  of  such  male  citi- 
zens shall  bear  to  the  whole  number  of  male  citizens  twenty-one 
years  of  age  in  such  State. 

^°^  Section  3.  No  person  shall  be  a  Senator  or  Representative 
in  Congress,  or  elector  of  President  and  Vice  President,  or  hold 
any  office,  civil  or  military,  under  the  United  States,  or  under 
any  State,  who,  having  previously  taken  an  oath,  as  a  member 
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of  Congress,  or  as  an  officer  of  the  United  States,  or  as  a  mem- 
ber of  any  State  legislature,  or  as  an  executive  or  judicial  officer 
of  any  State,  to  support  the  Constitution  of  the  United  States, 
shall  have  engaged  in  insurrection  or  rebellion  ag'ainst  the  same, 
or  given  aid  or  comfort  to  the  enemies  thereof.  But  Congress 
may  by  a  vote  of  two-thirds  of  each  House,  remove  such  dis- 
ability. 

^""^  Section  4.  The  validity  of  the  public  debt  of  the  United 
States,  authorized  by  law,  including  debts  incurred  for  payment 
of  pensions  and  bounties  for  services  in  suppressing  insurrec- 
tion or  rebellion,  shall  not  be  questioned.  But  neither  the 
United  States  nor  any  State  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or  rebellion  against 
the  United  States,  or  any  claim  for  the  loss  or  emancipation  of 
any  slave;  but  all  such  debts,  obligations  and  claims  shall  be 
held  illegal  and  void. 

"*  Section  5.  The  Congress  shall  have  power  to  enforce,  by 
appropriate  legislation,  the  provisions  of  this  article. 

Article  XV. 

"'  Section  1.  The  right  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abridged  by  the  United  States  or  by 
any  State  on  account  of  race,  color,  or  previous  condition  of 
servitude — 

*°'  Section  2.  The  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation — 

Article  XVI. 


lOT 


The  Congress  shall  have  power  to  lay  and  collect  taxes  on 
incomes,  from  whatever  source  derived,  without  apportionment 
among  the  several  States,  and  without  regard  to  any  census  or 
enumeration, 

[ARTICLE  XVIL] 

*°*The  Senate  of  the  United  States  shall  be  composed  of  two 
Senators  from  each  State,  elected  by  the  people  thereof,  for  six 
years;  and  each  Senator  shall  have  one  vote.     The  electors  in 


CONSTITUTION  OF  THE  UNITED  STATES.         xU 

each  State  shall  have  the  qualifications  requisite  for  electors  of 
the  most  numerous  branch  of  the  State  legislatures. 

109  -^^rj^en  vacancies  happen  in  the  representation  of  any  State 
in  the  Senate,  the  executive  authority  of  such  State  shall  issue 
writs  of  election  to  fill  such  vacancies :  Provided,  That  the  legis- 
lature of  any  State  may  empower  the  executive  thereof  to  make 
temporary  appointments  until  the  people  fill  the  vacancies  by 
election  as  the  legislature  may  direct. 

^^°  This  amendment  shall  not  be  so  construed  as  to  affect  the 
election  or  term  of  any  Senator  chosen  before  it  becomes  valid 
as  part  of  the  Constitution. 

Aeticlb  [XVIII]. 

"^  Section  1.  After  one  year  from  the  ratification  of  this 
article  the  manufacture,  sale,  or  transportation  of  intoxicating 
liquors  within,  the  importation  thereof  into,  or  the  exportation 
thereof  from  the  United  States  and  all  territory  subject  to  the 
jurisdiction  thereof  for  beverage  purposes  is  hereby  prohibited. 

"2  Sec.  2.  The  Congress  and  the  several  States  shall  have 
concurrent  power  to  enforce  this  article  by  appropriate  legisla- 
tion. 

^'*  Sec.  3.  This  article  shall  be  inoperative  unless  it  shall 
have  been  ratified  as  an  amendment  to  the  Constitution  by  the 
legislatures  of  the  several  States,  as  provided  in  the  Constitu- 
tion, within  seven  years  from  the  date  of  the  submission  hereof 
to  the  States  by  the  Congress. 

Article  [XIX]. 

*^'*  The  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States  or  by  any  State  on 
account  of  sex. 

^''  Congress  shall  have  power  to  enforce  this  article  by  ap- 
propriate legislation. 
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The  following  article  of  amendment  was  proposed  by  a  joint 
resolution  of  CongiTSs  adopted  June  2,  1924,  and  is  now,  Au- 
gust, 1924,  awaiting  the  action  of  the  States: 

"Article . 


"Section  1.  The  Congress  shall  have  power  to  limit,  regu- 
late, and  prohibit  the  labor  of  persons  under  eighteen  years  of 
age. 

"Sec.  2.  The  power  of  the  several  States  is  unimpaired  by 
tills  article  except  that  the  operation  of  State  laws  shall  be  sus- 
pended to  the  extent  necessary  to  give  effect  to  legislation  en- 
acted by  the  Congress.'* 

Note. — On  September  28,  1787,  Congress  directed  that  the  Constitu- 
tion, "with  the  resolutions  and  letter  accompanying  the  same,  be  trans- 
mitted to  the  several  Legislatures  in  order  to  be  submitted  to  a 
Convention  of  Delegates  chosen  in  each  State  by  the  people  thereof, 
in  conformity  to  the  resolves  of  the  Convention  made  and  provided  in 
that  case."  Journal  of  Congress,  XII,  166.  When  the  new  government 
went  into  operation,  the  Constitution  had  been  ratified  by  only  eleven 
States,  but  ultimately  it  was  ratified  by  all  of  them  in  the  following 
order:  Delaware,  December  7,  1787;  Pennsylvania,  December  12, 
1787;  New  Jersey,  December  18,  1787;  Georgia,  January  2,  1788; 
Connecticut,  January  9,  1788;  Massachusetts,  February  6,  1788;  Mary- 
land, April  28,  1788;  South  Carolina,  May  23,  1788;  New  Hampshire, 
June  21,  1788;  Virginia,  June  26,  1788;  New  York,  July  26,  1788;  North 
Carolina,  November  21,  1789;  Rhode  Island,  May  29,  1790. 

The  first  ten  Amendments  were  proposed  by  Congress  September  25, 
1789,  and  were  ratified  by  the  necessary  number  of  States  December  15, 
1791. 

The  Eleventh  Amendment  was  proposed  by  Congress  March  4,  1794, 
and  was  ratified  by  the  necessary  number  of  States  February  7,  1795. 
In  a  message  to  Congress  on  January  8,  1798,  President  Adams  an- 
nounced that  the  Amendment  might  be  regarded  as  a  part  of  the 
Constitution. 

The  Twelfth  Amendment  was  proposed  by  Congress  December  8, 
1S03,  and  declared  in  force  by  the  Secretary  of  State  September  25, 
1804. 

The  Thirteenth  Amendment  was  proposed  by  Congress  January  31, 

1865,  and  declared   in   force  by  the  Secretary  of  State  December   18, 
1865. 

The   Fourteenth    Amendment   was   proposed    by    Congress   June    13, 

1866,  and  was  declared  in  force  by  the  Secretary  of  State  July  28,  1868. 
The  Fiftoenlh   Amendment  was  proposed   by  Congress  February  26, 

1869.  and  was  declared  in.  force  by  the  Secretary  of  State,  March  30, 
1870. 
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The  Sixteenth  Amendment  was  proposed  by  Congress  July  12,  1909, 
and  was  declared  in  force  by  the  Secretary  of  State  February  25,  1913. 

The  Seventeenth  Amendment  was  proposed  by  Congress  May  13, 
1912,  ajid  was  declared  in  force  by  the  Secretary  of  State  May  31,  1913. 

The  Eighteenth  Amendment  was  proposed  by  Congress  December 
18,  1917,  and  was  declared  in  force  by  the  Acting  Secretary  of  State, 
January  29,  1919. 

The  Nineteenth  Amendment  was  proposed  by  Congress  June  4, 
1919,  and  was  declared  in  force  by  the  Secretary  of  State  August  26, 
1920. 


Leading  Cases 

on 

Constitutional  Law 


CHAPTER  I. 

THE  AMERICAN  SYSTEM  OP  GOVERNMENT. 

Section  1.    The  Federal  Government  and  the  States. 

BARRON,  Etc.,  v.  MAYOR,  Etc.,  of  BALTIMORE. 

Supreme  Couet  of  the  Ui^ited  States.     1833. 
7  Peters,  243. 

Error  to  the  Court  of  Appeals  of  the  Western  Shore  of  the 
State  of  Maryland. 

Case  by  the  plaintiff  in  error  against  the  city  of  Baltimore,  to 
recover  damages  for  injuries  to  the  wharf -property  of  the  plain- 
tiff, arising  from  the  acts  of  the  corporation. 

The  city,  in  the  asserted  exercise  of  its  corporate  authority 
over  the  harbor,  the  paving  of  streets,  and  regulating  grades  for 
paving,  and  over  the  health  of  Baltimore,  diverted  from  their 
accustomed  and  natural  course,  certain  streams  of  water,  which 
flow  from  the  range  of  hills  bordering  the  city,  and  diverted 
them,  so  that  they  made  deposits  of  sand  and  gravel  near  the 
plaintiff's  wharf,  and  thereby  rendered  the  water  shallow,  and 
prevented  the  access  of  vessels.  The  decision  of  Baltimore 
county  court  was  against  the  defendants,  and  a  verdict  for 
$4,500  was  rendered  for  the  plaintiff.  The  court  of  appeals 
reversed  the  judgment  of  Baltimore  county  court,  and  did  not 
remand  the  case  to  that  court  for  a  further  trial.     From  this 

(1) 
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judgment  the  defendant  in  the  court  of  appeals  prosecuted  a 
writ  of  error  to  this  court.     .     .     . 

^Iarsiiall,  Cii.  J.,  delivered  the  opinion  of  the  court.     .    .    . 

The  plaintiff  in  error  contends,  that  it  [the  judgment  of  the 
Court  of  Appeals]  comes  within  that  clause  in  the  fifth  amend- 
ment to  the  constitution,  which  inhibits  the  taking  of  private 
property  for  public  use,  without  just  compensation.  He  insists, 
that  this  amendment  being  in  favor  of  the  liberty  of  the  citizen, 
ought  to  be  so  construed  as  to  restrain  the  legislative  power  of 
a  state,  as  well  as  that  of  the  United  States.  If  this  proposition 
be  untrue,  the  court  can  take  no  jurisdiction  of  the  cause. 

The  question  thus  presented  is,  we  think,  of  great  importance, 
but  not  of  much  difficulty.  The  constitution  was  ordained  and 
established  by  the  people  of  the  United  States  for  themselves, 
for  their  own  government,  and  not  for  the  government  of  the 
individual  states.  Each  state  established  a  constitution  for 
itself,  and  in  that  constitution,  provided  such  limitations  and  re- 
strictions on  the  powers  of  its  particular  government,  as  its 
judgment  dictated.  The  people  of  the  United  States  framed 
such  a  government  for  the  United  States  as  they  supposed  best 
adapted  to  their  situation  and  best  calculated  to  promote  their 
interests.  The  powers  they  conferred  on  this  government  were 
to  be  exercised  by  itself;  and  the  limitations  on  power,  if  ex- 
pressed in  general  terms,  are  naturally,  and,  we  think,  neces- 
sarily applicable  to  the  government  created  by  the  instrument. 
They  are  limitations  of  power  granted  in  the  instrument  itself; 
not  of  distinct  governments,  framed  by  different  persons  and 
for  different  purposes. 

If  those  propositions  be  correct,  the  fifth  amendment  must  be 
understood  as  restraining  the  power  of  the  general  government, 
not  as  applicable  to  the  states.  In  their  several  constitutions, 
they  have  imposed  such  restrictions  on  their  respective  govern- 
ments, as  their  own  wisdom  suggested ;  such  as  they  deemed  most 
proper  for  themselves.  It  is  a  subject  on  which  they  judge  ex- 
clusively, and  with  which  others  interfere  no  further  than  they 
are  supposed  to  have  a  common  interest. 

The  counsel  for  the  plaintiff  in  error  insists  that  the  constitu- 
tion was  intended  to  secure  the  people  of  the  several  states  against 
the  undue  exercise  of  power  by  their  respective  state  govern- 
ments ;  as  well  as  against  that  w^hich  might  be  attempted  by  their 
general  government.  In  support  of  this  argument  he  relies  on 
the  inhibitions  contained  in  the  tenth  section  of  the  first  article. 
We  think,  that  section  affords  a  strong,  if  not  a  conclusive, 
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argument  in  support  of  the  opinion  already  indicated  by  the 
court.  The  preceding  section  contains  restrictions  which  are 
obviously  intended  for  the  exclusive  purpose  of  restraining  the 
exercise  of  power  by  the  departments  of  the  general  government. 
Some  of  them  use  language  applicable  only  to  congress;  others 
are  expressed  in  general  terms^  The  third  clause,  for  example, 
declares,  that  *'no  bill  of  attainder  or  ex  post  facto  law  shall  be 
passed. ' '  No  language  can  be  more  general ;  yet  the  demonstra- 
tion is  complete,  that  it  applies  solely  to  the  government  of  the 
United  States.  In  addition  to  the  general  arguments  furnished 
by  the  instrument  itself,  some  of  which  have  been  already  sug- 
gested, the  succeeding  section,  the  avowed  purpose  of  which  is 
to  restrain  state  legislation,  contains  in  terms  the  very  prohibi- 
tion. It  declares,  that  **no  state  shall  pass  any  bill  of  attainder 
or  ex  post  facto  law."  This  provision,  then,  of  the  ninth  sec- 
tion, however  comprehensive  its  language,  contains  no  restric- 
tion on  state  legislation. 

The  ninth  section  having  enumerated,  in  the  nature  of  a  bill 
of  rights,  the  limitations  intended  to  be  imposed  on  the  powers 
of  the  general  government,  the  tenth  proceeds  to  enumerate 
those  which  were  to  operate  on  the  state  legislatures.  These  re- 
strictions are  brought  together  in  the  same  section,  and  are  by 
express  words  applied  to  the  states.  "No  state  shall  enter  into 
any  treaty,"  etc.  Perceiving,  that  in  a  constitution  framed  by 
the  people  of  the  United  States,  for  the  government  of  all,  no 
limitation  of  the  action  of  government  on  the  people  would  ap- 
ply to  the  state  government,  unless  expressed  in  terms;  the  re- 
strictions contained  in  the  tenth  section  are  in  direct  words  so 
applied  to  the  states. 

It  is  worthy  of  remark,  too,  that  these  inhibitions  generally 
restrain  state  legislation  on  subjects  intrusted  to  the  general 
government,  or  in  which  the  people  of  all  the  states  feel  an  in- 
terest. A  state  is  forbidden  to  enter  into  any  treaty,  alliance  or 
confederation.  If  these  compacts  are  with  foreign  nations,  they 
interfere  with  the  treaty-making  power,  which  is  conferred  en- 
tirely on  the  general  government ;  if  with  each  other,  for  po- 
litical purposes,  they  can  scarcely  fail  to  interfere  with  the 
general  purpose  and  intent  of  the  constitution.  To  grant  letters 
of  marque  and  reprisal,  would  lead  directly  to  war;  the  power 
of  declaring  which  is  expressly  given  to  congress.  To  coin 
money  is  also  the  exercise  of  a  power  conferred  on  Congress. 
It  would  be  tedious  to  recapitulate  the  several  limitations  en  the 
powers  of  the  states  which  are  contained  in  this  section.     They 
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will  be  found,  generally,  to  restrain  state  legislation  on  subjects 
intrusted  to  tbe  government  of  the  Union,  in  which  the  citizens 
of  all  the  states  are  interested.  In  these  alone,  were  the  whole 
people  concerned.  The  question  of  their  application  to  states 
is  not  left  to  construction.     It  is  averred  in  positive  words. 

If  the  original  constitution,  in  the  ninth  and  tenth  sections  of 
the  first  article,  draws  this  plain  and  marked  line  of  discrimina- 
tion between  the  limitations  it  imposes  on  the  powers  of  the 
general  government,  and  on  those  of  the  states;  if,  in  every 
inhibition  intended  to  act  on  state  power,  words  are  employed 
which  directly  express  that  intent, — some  strong  reason  must 
be  assigned  for  departing  from  this  safe  and  judicious  course, 
in  framing  the  amendments,  before  that  departure  can  be  as- 
sumed.    We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  states,  or  any  of  them,  required 
changes  in  their  constitutions ;  had  they  required  additional  safe- 
guards to  liberty  from  the  apprehended  encroachments  of  their 
particular  governments ;  the  remedy  was  in  their  own  hands,  and 
would  have  been  applied  by  themselves.  A  convention  could 
have  been  assembled  by  the  discontented  state,  and  the  required 
improvements  could  have  been  made  by  itself.  The  unwieldy 
and  cumbrous  machinery  of  procuring  a  recommendation  from 
two  thirds  of  congress,  and  the  assent  of  three  fourths  of  their 
sister  states,  could  never  have  occurred  to  any  human  being,  as 
a  mode  of  doing  that  which  might  be  effected  by  the  state  itself. 
Had  the  framers  of  these  amendments  intended  them  to  be 
limitations  on  the  powers  of  the  state  governments,  they  would 
have  imitated  the  framers  of  the  original  constitution,  and  have 
expressed  that  intention.  Had  congress  engaged  in  the  extra- 
ordinary occupation  of  improving  the  constitutions  of  the  sev- 
eral states,  by  affording  the  people  additional  protection  from 
the  exercise  of  power  by  their  own  governments,  in  matters 
which  concerned  themselves  alone,  they  would  have  declared 
this  purpose  in  plain  and  intelligible  language. 

But  it  is  universally  understood,  it  is  a  part  of  the  history  of 
the  day,  that  the  great  revolution  which  established  the  con- 
stitution of  the  United  States  was  not  effected  without  immense 
opposition.  Serious  fears  were  extensively  entertained,  that 
those  powers  which  the  patriot  states-men,  who  then  watched 
over  the  interests  of  our  country,  deemed  essential  to  union, 
and  to  the  attainment  of  those  invaluable  objects  for  which 
union  was  sought,  might  be  exercised  in  a  manner  dangerous  to 
liberty.     In  almost  every  convention  by  which  the  constitution 
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was  adopted,  amendments  to  guard  against  the  abuse  of  power 
were  recommended.  These  amendments  demanded  security 
against  the  apprehended  encroachments  of  the  general  govern- 
ment not  against  those  of  the  local  governments.  In  compliance 
with  a  sentiment  thus  generally  expressed,  to  quiet  fears  thus 
extensively  entertained,  amendments  were  proposed  by  the  re- 
quired majority  in  congress,  and  adopted  by  the  states.  These 
amendments  contain  no  expression  indicating  an  intention  to 
apply  them  to  the  state  governments.  This  court  cannot  so 
apply  them. 

We  are  of  opinion,  that  the  provision  in  the  fifth  amendment 
to  the  constitution,  declaring  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation,  is  intended 
solely  as  a  limitation  on  the  exercise  of  power  by  the  govern- 
ment of  the  United  States,  and  is  not  applicable  to  the  legisla- 
tion of  the  states.  We  are,  therefore,  of  opinion,  that  there  is 
no  repugnancy  between  the  several  acts  of  the  general  assembly 
of  Maryland,  given  in  evidence  by  the  defendants  at  the  trial 
of  this  cause,  in  the  court  of  that  state,  and  the  constitution 
of  the  United  States.  This  court,  therefore,  has  no  jurisdiction 
of  the  cause;  and  it  is  dismissed.     .     .     . 

Dismissed,  for  want  of  junsdiction. 


GRAND  ALL  v.  STATE  OF  NEVADA. 

Supreme  Court  of  the  United  States.    1867. 
6  Wallace,  35. 

Error  to  the  Supreme  Court  of  Nevada. 

In  1865,  the  legislature  of  Nevada  enacted  that  '*  there  shall 
be  levied  and  collected  a  capitation  tax  of  one  dollar  upon 
every  person  leaving  the  State  by  any  railroad,  stage-coach,  or 
other  vehicle  engaged  or  employed  in  the  business  of  transport- 
ing passengers  for  hire,"  and  that  the  proprietors,  owners,  and 
corporations  so  engaged  should  pay  the  said  tax  of  one  dollar 
for  each  and  every  person  so  conveyed  or  transported  from  the 
State.  For  the  purpose  of  collecting  the  tax,  another  section 
required  from  persons  engaged  in  such  business,  or  their  agents, 
a  report  every  month,  under  oath,  of  the  number  of  passengers 
so  transported,  and  the  payment  of  the  tax  to  the  sheriff  or 
other  proper  officers. 
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With  the  statute  in  existence,  Crandall,  who  was  the  agent 
of  a  stage  company  engaged  in  carrying  passengers  through 
the  State  of  Nevada,  was  arrested  for  refusing  to  report  the 
number  of  passengers  that  had  been  carried  by  the  coaches  of 
his  company,  and  for  refusiing  to  pay  the  tax  of  one  dollar 
imposed  on  each  passenger  by  the  law  of  that  State.  He  pleaded 
that  the  law  of  the  State  under  which  he  was  prosecuted  was 
void,  because  it  was  in  conflict  with  the  Constitution  of  the 
United  States;  and  his  plea  being  overruled,  the  case  came  into 
the  Supreme  Court  of  the  State.  That  court — considering  that 
the  tax  laid  was  not  an  impost  on  ''exports,"  nor  an  interfer- 
ence with  the  power  of  Congress  "to  regulate  commerce  among 
the  several  States" — decided  against  the  right  thus  set  up 
under  the  Federal  Constitution.  Its  judgment  was  now  here 
for  review.     ... 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  question  for  the  first  time  presented  to  the  court  by  this 
record  is  one  of  importance.  The  proposition  to  be  considered 
is  the  right  of  a  State  to  levy  a  tax  upon  persons  residing  in  the 
State  who  may  wish  to  get  out  of  it,  and  upon  persons  not  resid- 
ing in  it  who  may  have  occasion  to  pass  through  it.     .     .     . 

Having  determined  that  the  statute  of  Nevada  imposes  a  tax 
upon  the  passenger  for  the  privilege  of  leaving  the  State,  or 
passing  through  it  by  the  ordinary  mode  of  passenger  travel, 
we  proceed  to  inquire  if  it  is  for  that  reason  in  conflict  with  the 
Constitution  of  the  United  States. 

In  the  argument  of  the  counsel  for  the  defendant  in  error, 
and  in  the  opinion  of  the  Supreme  Court  of  Nevada,  which  is 
found  in  the  record,  it  is  assumed  that  this  question  must  be 
decided  by  an  exclusive  reference  to  two  provisions  of  the  Con- 
stitution, namely:  that  which  forbids  any  State,  without  the 
consent  of  Congress  to  lay  any  imposts  or  duties  on  imports  or 
exports,  and  that  which  confers  on  Congress  the  power  to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
States.    .     .     . 

But  we  do  not  concede  that  the  question  before  us  is  to  be 
determined  by  the  two  clauses  of  the  Constitution  which  we 
have  been  examining. 

The  people  of  these  United  States  constitute  one  nation.  They 
have  a  government  in  which  all  of  them  are  deeply  interested. 
This  government  has  necessarily  a  capital  established  by  law, 
where  its  principal  operations  are  conducted.  Here  sits  its 
legislature,  composed  of  senators  and  representatives,  from  the 
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States  and  from  the  people  of  the  States.  Here  resides  the 
President,  directing  through  thousands  of  agents,  the  execution 
of  the  laws  over  all  this  vast  country.  Here  is  the  seat  of  the 
supreme  judicial  power  of  the  nation,  to  which  all  its  citizens 
have  a  right  to  resort  to  claim  justice  at  its  hands.  Here  are 
the  great  executive  departments,  administering  the  offices  of 
the  mails,  of  the  public  lands,  of  the  collection  and  distribution 
of  the  public  revenues,  and  of  our  foreign  relations.  These 
are  all  established  and  conducted  under  the  admitted  powers 
of  the  Federal  government.  That  government  has  a  right  to 
call  to  this  point  any  or  all  of  its  citizens  to  aid  in  its  service, 
as  members  of  the  Congress,  of  the  courts,  of  the  executive 
departments,  and  to  fill  all  its  other  offices;  and  this  right  can- 
not be  made  to  depend  upon  the  pleasure  of  a  State  over  whose 
territory  they  must  pass  to  reach  the  point  where  these  services 
must  be  rendered.  The  government,  also,  has  its  offices  of 
secondary  importance  in  all  other  parts  of  the  country.  On 
the  sea-coasts  and  on  the  rivers  it  has  its  ports  of  entry.  In 
the  interior  it  has  its  land  offices,  its  revenue  offices,  and  its 
sub-treasuries.  In  all  these  it  demands  the  services  of  its  citi- 
zens, and  is  entitled  to  bring  them  to  those  points  from  all 
quarters  of  the  nation,  and  no  power  can  exist  in  a  State  to 
obstruct  this  right  that  would  not  enable  it  to  defeat  the  pur- 
poses for  which  the  government  was  established. 

The  Federal  power  has  a  right  to  declare  and  prosecute  wars, 
and,  as  a  necessary  incident,  to  raise  and  transport  troops 
through  and  over  the  territory  of  any  State  of  the  Union. 

If  this  right  is  dependent  in  any  sense,  however  limited,  upon 
the  pleasure  of  a  State,  the  government  itself  may  be  over- 
thrown by  an  obstruction  to  its  exercise.  Much  the  largest  part 
of  the  transportation  of  troops  during  the  late  rebellion  was  by 
railroads,  and  largely  through  States  whose  people  were  hostile 
to  the  Union.  If  the  tax  levied  by  Nevada  on  railroad  pas- 
sengers had  been  the  law  of  Tennessee,  enlarged  to  meet  the 
wishes  of  her  people,  the  treasury  of  the  United  States  could 
not  have  paid  the  tax  necessary  to  enable  its  armies  to  pass 
through  her  territory. 

But  if  the  government  has  these  rights  on  her  own  account, 
the  citizen  also  has  correlative  rights.  He  has  the  right  to  come 
to  the  seat  of  government  to  assert  any  claim  he  may  have  upon 
that  government,  or  to  transact  any  business  he  may  have  with 
it.  To  seek  its  protection,  to  share  its  offices,  to  engage  in 
administering  its  functions.    He  has  a  right  to  free  access  to  its 
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sea-ports,  through  which  all  the  operations  of  foreign  trade  and 
commerce  are  conducted,  to  the  sub-treasuries,  the  land  offices, 
the  revenue  offices,  and  the  courts  of  justice  in  the  several 
States,  and  this  right  is  in  its  nature  independent  of  the  will 
of  any  State  over  whose  soil  he  must  pass  in  the  exercise  of  it. 

The  views  here  advanced  are  neither  novel  or  unsupported 
by  authority.  The  question  of  the  taxing  power  of  the  States, 
as  its  exercise  has  affected  the  functions  of  the  Federal  govern- 
ment, has  been  repeatedly  considered  by  this  court,  and  the 
right  of  the  States  in  this  mode  to  impede  or  embarrass  the 
constitutional  operations  of  that  government,  or  the  rights 
which  its  citizens  hold  under  it,  has  been  uniformly  denied. 
.  .  .  [Here  follows  a  discussion  of  McCulloch  v.  Maryland, 
4  Wheat.  316;  Brown  v.  Maryland,  12  Wheat.  419;  Weston  v. 
Charleston,  2  Pet.  449.] 

In  all  these  cases,  the  opponents  of  the  taxes  levied  by  the 
States  were  able  to  place  their  opposition  on  no  express  pro- 
vision of  the  Constitution,  except  in  that  of  Brown  v.  Maryland. 
But  in  all  the  other  cases,  and  in  that  case  also,  the  court  dis- 
tinctly placed  the  invalidity  of  the  State  taxes  on  the  ground 
that  they  interfered  with  an  authority  of  the  Federal  govern- 
ment, which  was  itself  only  to  be  sustained  as  necessary  and 
proper  to  the  exercise  of  some  other  power  expressly  granted. 

In  The  Passenger  Cases,  to  which  reference  has  already  been 
made.  Justice  Grier,  with  whom  Justice  Catron  concurred, 
makes  this  one  of  the  four  propositions  on  which  they  held  the 
tax  void  in  those  cases.  Judge  Wayne  expresses  his  assent  to 
Judge  Grier 's  views;  and  perhaps  this  ground  received  the 
concurrence  of  more  of  the  members  of  the  court  who  con- 
stituted the  majority  than  any  other.  But  the  principles  here 
laid  down  may  be  found  more  clearly  stated  in  the  dissenting 
opinion  of  the  Chief  Justice  in  those  cases,  and  with  more 
direct  pertinency  to  the  case  now  before  us  than  anywhere  else. 
After  expressing  his  views  fully  in  favor  of  the  validity  of  the 
tax,  which  he  said  had  exclusive  reference  to  foreigners,  so 
far  as  those  cases  were  concerned,  he  proceeds  to  say,  for  the 
purpose  of  preventing  misapprehension,  that  so  far  as  the  tax 
affected  American  citizens  it  could  not  in  his  opinion  be  main- 
tained. He  then  adds:  "Living  as  we  do  under  a  common 
government,  charged  with  the  great  concerns  of  the  whole 
Union,  every  citizen  of  the  United  States  from  the  most  remote 
States  or  territories,  is  entitled  to  free  access,  not  only  to  the 
principal  departments  established  at  Washington,  but  also  to 
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its  judicial  tribunals  and  public  offices  in  every  State  of  the 
Union.  .  .  .  For  all  the  great  purposes  for  which  the  Fed- 
eral government  was  formed  we  are  one  people,  with  one  com- 
mon country.  We  are  all  citizens  of  the  United  States,  and 
as  members  of  the  same  community  must  have  the  right  to  pass 
and  repass  through  every  part  of  it  without  interruption,  as 
freely  as  in  our  own  States.  And  a  tax  imposed  by  a  State,  for 
entering  its  territories  or  harbors,  is  inconsistent  with  the  rights 
which  belong  to  citizens  of  other  States  as  members  of  the 
Union,  and  with  the  objects  which  that  Union  was  intended  to 
attain.  Such  a  power  in  the  States  could  produce  nothing  but 
discord  and  mutual  irritation,  and  they  very  clearly  do  not 
possess  it." 

Although  these  remarks  are  found  in  a  dissenting  opinion, 
they  do  not  relate  to  the  matter  on  which  the  dissent  was 
founded.  They  accord  with  the  inferences  which  we  have  al- 
ready drawn  from  the  Constitution  itself,  and  from  the  de- 
cisions of  this  court  in  exposition  of  that  instrument. 

Those  principles,  as  we  have  already  stated  them  in  this  opin- 
ion, must  govern  the  present  case.     .     .     . 

Judgment  reversed.    .    .    . 

Mr.  Justice  Clifford.  I  agree  that  the  State  law  in  question 
is  unconstitutional  and  void,  but  I  am  not  able  to  concur  in  the 
principal  reasons  assigned  in  the  opinion  of  the  court  in  sup- 
port of  that  conclusion.  ...  I  hold  that  the  act  of  the 
State  legislature  is  inconsistent  with  the  power  conferred  upon 
Congress  to  regulate  commerce  among  the  several  States,  and  I 
think  the  judgment  of  the  court  should  have  been  placed  ex- 
clusively upon  that  ground.  .  .  .  The  Chief  Justice  .  .  . 
concurs  in  the  views  I  have  expressed. 
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TEXAS  V.  WHITE  et  al. 

Supreme  Ck)UBT  of  the  United  States.     1868. 
7  Wallace,  700. 

On  original  bill. 

[In  1850  the  United  States  issued  bonds  to  the  amount  of  ten 
million  dollars  in  settlement  of  certain  claims  growing  out  of 
the  adjustment  of  the  boundaries  of  Texas.  Half  of  them  were 
retained  in  the  national  Treasury  while  the  other  half  were 
delivered  to  the  State  of  Texas.  The  legislature  of  Texas  au- 
thorized their  acceptance  and  at  the  same  time  provided  that 
no  bond  should  be  available  in  the  hands  of  any  holder  until 
endorsed  by  the  governor  of  the  State.  In  1862,  Texas  being 
then  in  rebellion,  the  insurgent  legislature  repealed  the  act 
requiring  the  governor's  endorsement  and  created  a  military 
board  of  three  members,  a  majority  of  whom  were  authorized 
to  provide  for  the  expenses  of  the  war  against  the  United  States 
by  using  any  of  the  bonds  then  in  the  State  treasury  up  to  the 
amount  of  one  million  dollars.  In  1865  the  military  board  con- 
tracted with  certain  of  the  defendants  for  the  exchange  of  some 
of  the  bonds  for  military  supplies.  None  of  these  bonds  was 
endorsed  by  any  governor  of  Texas.  After  the  suppression  of 
the  rebellion,  successive  governors  authorized  the  bringing  of 
suit  to  reclaim  the  bonds  and  to  restrain  the  defendants  from 
receiving  payment  from  the  Federal  Government.] 

The  Chief  Justice  [Chase]  delivered  the  opinion  of  the 
court.     .     .     . 

The  first  inquiries  to  which  our  attention  was  directed  by 
counsel,  arose  upon  the  allegations  of  the  answer  of  Chiles  [one 
of  the  defendants]  (1),  that  no  sufficient  authority  is  shown 
for  the  prosecution  of  the  suit  in  the  name  and  on  the  behalf 
of  the  State  of  Texas;  and  (2)  that  the  State,  having  severed 
her  relations  with  a  majority  of  the  States  of  the  Union,  and 
having  by  her  ordinance  of  secession  attempted  to  throw  off 
her  allegiance  to  the  Constitution  and  government  of  the  United 
States,  has  so  far  changed  her  status  as  to  be  disabled  from 
prosecuting  suits  in  the   National   courts. 

The  first  of  these  allegations  is  disproved  by  the  evidence. 

The  other  allegation  presents  a  question  of  jurisdiction.  It 
is  not  to  be  questioned  that  this  court  has  original  jurisdiction 
of  suits  by  States  against  citizens  of  other  States,  or  that  the 
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States  entitled  to  invoke  this  jurisdiction  must  be  States  of 
the  Union.  But,  it  is  equally  clear  that  no  such  jurisdiction 
has  been  conferred  upon  this  court  of  suits  by  any  other  po- 
litical communities  than  such  States. 

If,  therefore,  it  is  true  that  the  State  of  Texas  was  not  at  the 
time  of  filing  this  bill,  or  is  not  now,  one  of  the  United  States, 
we  have  no  jurisdiction  of  this  suit,  and  it  is  our  duty  to  dis- 
miss it.     .     .     . 

It  [the  word  "state"]  describes  sometimes  a  people  or  com- 
munity of  individuals  united  more  or  less  closely  in  political 
relations,  inhabiting  temporarily  or  permanently  the  same 
country;  often  it  denotes  only  the  country  or  territorial  region, 
inhabited  by  such  a  community;  not  unfrequently  it  is  applied 
to  the  government  under  which  the  people  live ;  at  other  times  it 
represents  the  combined  idea  of  people,  territory,  and  gov^r-m- 
ment.     .     .     . 

In  the  Constitution  the  term  state  most  frequently  expresses 
the  combined  idea  just  noticed,  of  people,  territory,  and  govern- 
ment. A  state,  in  the  ordinary  sense  of  the  Constitution,  is  a 
political  community  of  free  citizens,  occupying  a  territory  of 
defined  boundaries,  and  organized  under  a  government  sanc- 
tioned and  limited  by  a  written  constitution,  and  established 
by  the  consent  of  the  governed.  It  is  the  union  of  such  states, 
under  a  common  constitution,  which  forms  the  distinct  and 
greater  political  unit,  which  that  Constitution  designates  as  the 
United  States,  and  makes  of  the  people  and  states  which  compose 
it  one  people  and  one  country.     .     .     . 

The  Republic  of  Texas  was  admitted  into  the  Union,  as  a 
State,  on  the  27th  of  December,  1845.  By  this  act  the  new 
State,  and  the  People  of  the  new  State,  were  invested  with  all 
the  rights,  and  became  subject  to  all  the  responsibilities  and 
duties  of  the  original  States  under  this  Constitution. 

From  the  date  of  admission,  until  1861,  the  State  was  repre- 
sented in  the  Congress  of  the  United  States  by  her  senators 
and  representatives,  and  her  relations  as  a  mem])er  of  the 
Union  remained  unimpaired.  In  that  year,  acting  upon  the 
theory  that  the  rights  of  a  State  under  the  Constitution  might 
be  renounced,  and  her  obligations  thrown  off  at  pleasure,  Texas 
undertook  to  sever  the  bond  thus  formed,  and  to  break  up  her 
constitutional  relations  with  the  United  States.     .     .     . 

In  all  respects,  so  far  as  the  object  could  be  accomplished  by 
ordinances  of  the  convention,  by  acts  of  the  legislature,  and  by 
votes  of  the  citizens,  the  relations  of  Texas  to  the  Union  were 
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broken  up,  and  new  relations  to  a  new  government  were  estab- 
lished for  them. 

The  position  thus  assumed  could  only  be  maintained  by  arms, 
and  Texas  accordingly  took  part,  with  the  other  Confederate 
States,  in  the  war  of  the  rebellion,  which  these  events  made  in- 
evitable. During  the  whole  of  that  war  there  was  no  governor, 
or  judge,  or  any  other  State  officer  in  Texas,  who  recognized  the 
National  authority.  Nor  was  any  officer  of  the  United  States 
permitted  to  exercise  any  authority  whatever  under  the  National 
government  within  the  limits  of  the  State  except  under  the  im- 
mediate protection  of  the  National  military  forces. 

Did  Texas,  in  consequence  of  these  acts,  cease  to  be  a  State? 
Or,  if  not,  did  the  State  cease  to  be  a  member  of  the  Union? 

It  is  needless  to  discuss,  at  length,  the  question  whether  the 
right  of  a  State  to  withdraw  from  the  Union  for  any  cause,  re- 
garded by  herself  as  sufficient,  is  consistent  with  the  Constitu- 
tion of  the  United  States. 

The  Union  of  the  States  never  was  a  purely  artificial  and  arbi- 
trary relation.  It  began  among  the  Colonies,  and  grew  out  of 
common  origin,  mutual  sympathies,  kindred  principles,  similar 
interests,  and  geographical  relations.  It  was  confirmed  and 
strengthened  by  the  necessities  of  war,  and  received  definite 
form,  and  character,  and  sanction  from  the  Articles  of  Confed- 
eration. By  those  the  Union  was  solemnly  declared  to  *'be  per- 
petual." And  when  these  Articles  were  found  to  be  inadequate 
to  the  exigencies  of  the  country,  the  Constitution  was  ordained 
"to  form  a  more  perfect  Union."  It  is  difficult  to  convey  the 
idea  of  indissoluble  unity  more  clearly  than  by  these  words. 
What  can  be  indissoluble  if  a  perpetual  Union,  made  more  per- 
fect, is  not? 

But  the  perpetuity  and  indissolubility  of  the  Union,  by  no 
means  implies  the  loss  of  distinct  and  individual  existence,  or  of 
the  right  of  self-government  by  the  States.  Under  the  Articles 
of  Confederation,  each  State  retained  its  sovereignty,  freedom, 
and  independence,  and  every  power,  jurisdiction,  and  right  not 
expressly  delegated  to  the  United  States.  Under  the  Constitu- 
tion, though  the  powers  of  the  States  were  much  restricted,  still, 
all  powers  not  delegated  to  the  United  States,  nor  prohibited  to 
the  States,  are  reserved  to  the  States  respectively,  or  to  the  peo- 
ple. And  we  have  already  had  occasion  to  remark  at  this  term, 
that  "the  people  of  each  State  compose  a  State,  having  its  own 
government,  and  endowed  with  all  the  functions  essential  to 
separate  and  independent  existence,"  and  that  "without  the 
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States  in  union,  there  could  be  no  such  political  body  as  the 
United  States."  County  of  Lane  v.  Oregon,  7  Wallace,  76. 
Not  only  therefore  can  there  be  no  loss  of  separate  and  inde- 
pendent autonomy  to  the  States,  through  their  union  under  the 
Constitution,  but  it  may  be  not  unreasonably  said  that  the 
preservation  of  the  States,  and  the  maintenance  of  their  govern- 
ments, are  as  much  within  the  design  and  care  of  the  Consti- 
tution as  the  preservation  of  the  Union  and  the  maintenance  of 
the  National  government.  The  Constitution,  in  all  of  its  pro- 
visions, looks  to  an  indestructible  Union,  composed  of  indestruc- 
tible States. 

When,  therefore,  Texas  became  one  of  the  United  States,  she 
entered  into  an  indissoluble  relation.  All  the  obligations  of  per- 
petual union  and  all  the  guarantees  of  republican  government  in 
the  Union,  attached  at  once  to  the  State.  The  act  which  con- 
summated her  admission  into  the  Union  was  something  more 
than  a  compact ;  it  was  the  incorporation  of  a  new  member  into 
the  political  body.  And  it  was  final.  The  union  between  Texas 
and  the  other  States  was  as  complete,  as  perpetual,  and  as  in- 
dissoluble as  the  union  between  the  original  States.  There  was 
no  place  for  reconsideration,  or  revocation,  except  through  revo- 
lution, or  through  consent  of  the  States. 

Considered  therefore  as  transactions  under  the  Constitution, 
the  ordinance  of  secession,  adopted  by  the  convention  and  rati- 
fied by  a  majority  of  the  citizens  of  Texas,  and  all  the  acts  of 
her  legislature  intended  to  give  effect  to  that  ordinance,  TT-ere 
absolutely  null.  They  were  utterly  without  operation  in  law. 
The  obligations  of  the  State,  as  a  member  of  the  Union,  and  of 
every  citizen  of  the  State,  as  a  citizen  of  the  United  States,  re- 
mained perfect  and  unimpaired.  It  certainly  follows  that  the 
State  did  not  cease  to  be  a  State,  nor  her  citizens  to  be  citizens 
of  the  Union.  If  this  were  otherwise,  the  State  must  have 
become  foreign,  and  her  citizens  foreigners.  The  war  must  have 
ceased  to  be  a  war  for  the  suppression  of  rebellion,  and  must 
have  become  a  war  for  conquest  and  subjugation. 

Our  conclusion  therefore  is,  that  Texas  continued  to  be  a 
State,  and  a  State  of  the  Union,  notwithstanding  the  transac- 
tions to  which  we  have  referred.  And  this  conclusion,  in  our 
judgment,  is  not  in  conflict  with  any  act  or  declaration  of  any 
department  of  the  National  government,  but  entirely  in  accord- 
ance with  the  whole  series  of  such  acts  and  declarations  since 
the  first  outbreak  of  the  rebellion. 

But  in  order  to  the  exercise,  by  a  State,  of  the  right  to  sue  in 
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this  court,  there  needs  to  be  a  State  government,  competent  to 
represent  the  State  in  its  relations  with  the  National  govern- 
ment, so  far  at  least  as  the  institution  and  prosecution  of  a  suit 
is  concerned. 

And  it  is  by  no  means  a  logical  conclusion,  from  the  premises 
winch  we  have  endeavored  to  establish,  that  the  governmental 
relations  of  Texas  to  the  Union  remained  unaltered.  Obliga- 
tions often  remain  unimpaired,  while  relations  are  greatly 
changed.  The  obligations  of  allegiance  to  the  State,  and  of 
obedience  to  her  laws,  subject  to  the  Constitution  of  the  United 
States,  are  binding  upon  all  citizens,  whether  faithful  or  un- 
faithful to  them ;  but  the  relations  which  subsist  while  these 
obligations  are  performed,  are  essentially  different  from  those 
which  arise  when  they  are  disregarded  and  set  at  naught.  And 
the  same  must  necessarily  be  true  of  the  obligations  and  rela- 
tions of  States  and  citizens  to  the  Union.  No  one  has  been  bold 
enough  to  contend  that,  while  Texas  was  controlled  by  a  gov- 
ernment hostile  to  the  United  States,  and  in  affiliation  with  a 
hostile  confederation,  waging  war  upon  the  United  States,  sena- 
tors chosen  by  her  legislature,  or  representatives  elected  by  her 
citizens,  were  entitled  to  seats  in  Congress;  or  that  any  suit, 
instituted  in  her  name,  could  be  entertained  in  this  court.  All 
admit  that,  during  this  condition  of  civil  war,  the  rights  of  the 
State  as  a  member,  and  her  people  as  citizens  of  the  Union, 
were  suspended.  The  government  and  the  citizens  of  the  State, 
refusing  to  recognize  their  constitutional  obligations,  assumed 
the  cliaracter  of  enemies,  and  incurred  the  consequences  of 
rebellion. 

These  new  relations  imposed  new  duties  upon  the  United 
States.  The  first  was  that  of  suppressing  the  rebellion.  The 
next  was  that  of  re-estal)lishing  the  broken  relations  of  the  State 
with  the  Union.  The  first  of  these  duties  having  been  per- 
formed, the  next  necessarily  engaged  the  attention  of  the 
National  government. 

The  authority  for  the  performance  of  the  first  had  been  found 
In  the  power  to  suppress  insurrection  and  carry  on  war;  for  the 
performance  of  the  second,  authority  was  derived  from  the  ob- 
ligation of  the  United  States  to  guarantee  to  every  State  in  the 
Union  a  republiean  form  of  government.  The  latter,  indeed,  in 
the  case  of  a  rebellion  which  involves  the  government  of  a  State, 
and  for  the  time  excludes  the  National  authority  from  its  limits, 
deems  to  be  a  necessary  eomplement  to  the  former. 

Of  this,  the  case  of  Texas  furnishes  a  striking  illustration. 
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When  tlie  war  closed  there  was  no  government  in  the  State 
except  that  which  had  been  organized  for  the  purpose  of  waging 
war  against  the  United  States.  That  government  immediately 
disappeared.  The  chief  functionaries  left  the  State.  ]\lany  of 
the  subordinate  officials  followed  their  example.  Legal  responsi- 
bilities were  annulled  or  greatly  impaired.  It  was  inevitable 
that  great  confusion  should  prevail.  If  order  was  maintained, 
it  was  where  the  good  sense  and  virtue  of  the  citizens  gave  sup- 
port to  local  acting  magistrates,  or  supplied  more  directly  the 
needful  restraints. 

A  great  social  change  increased  the  difficulty  of  the  situation. 
Slaves,  in  the  insurgent  States,  with  certain  local  exceptions, 
had  been  declared  free  by  the  Proclamation  of  Emancipation; 
and  whatever  questions  might  be  made  as  to  the  effect  of  that 
act,  under  the  Constitution,  it  was  clear,  from  the  beginning, 
that  its  practical  operation,  in  connection  with  legislative  acts 
of  like  tendency,  must  be  complete  enfranchisement.  Wherever 
the  National  forces  obtained  control,  the  slaves  became  free- 
men. Support  to  the  acts  of  Congress  and  the  proclamation  of 
the  President,  concerning  slaves,  was  made  a  condition  of 
amnesty  (13  Stat,  at  Large,  737),  by  President  Lincoln,  in  De- 
cember, 1863,  and  by  President  Johnson,  in  May,  1865  (lb., 
758).  And  emancipation  was  confirmed  rather  than  ordained, 
*n  the  insurgent  States,  by  the  amendment  to  the  Constitution 
prohibiting  slavery  throughout  the  Union,  which  was  proposed 
by  Congress  in  February,  1865,  and  ratified,  before  the  close 
of  the  following  autumn,  by  the  requisite  three-fourths  of  the 
States  (lb.,  774-5). 

The  new  freemen  necessarily  became  part  of  the  people,  and 
the  people  still  constituted  the  State;  for  States,  like  individu- 
als, retain  their  identity,  though  changed  to  some  extent  in 
their  constituent  elements.  And  it  was  the  State,  thus  con- 
stituted, which  was  now  entitled  to  the  benefit  of  the  constitu- 
tional guarantee. 

There  being  then  no  government  in  Texas  in  constitutional 
relations  with  the  Union,  it  became  the  duty  of  the  United 
States  to  provide  for  the  restoration  of  such  a  government. 
But  the  restoration  of  the  government  which  existed  before 
the  rebellion,  without  a  new  election  of  officers,  was  obviously 
impossible ;  and  before  any  such  election  could  be  properly  held, 
it  was  necessary  that  the  old  constitution  should  receive  such 
amendments  as  would  conform  its  provisions  to  the  new  condi- 
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tions  created  by  emaneipation,  and  afford  adequate  security  to 
the  people  of  the  State.     .     .     . 

It  is  uot  important  to  review,  at  length,  the  measures  which 
have  been  taken,  under  this  power,  by  the  executive  and  legis- 
lative departments  of  the  National  government.  It  is  proper, 
however,  to  observe  that  almost  immediately  after  the  cessation 
of  organized  hostilities,  and  while  the  war  yet  smoldered  in 
Texas,  the  President  of  the  United  States  issued  his  proclama- 
tion appointing  a  provisional  governor  for  the  State,  and  pro- 
viding for  the  assembling  of  a  convention,  with  a  view  to  the 
reestablishment  of  a  republican  government,  under  an  amended 
constitution,  and  to  the  restoration  of  the  State  to  her  proper 
constitutional  relations.  A  convention  was  accordingly  assem- 
bled, the  constitution  amended,  elections  held,  and  a  State  gov- 
ernment, acknowledging  its  obligations  to  the  Union,  established. 

Whether  the  action  then  taken  was,  in  all  respects,  warranted 
by  the  Constitution,  it  is  not  now  necessary  to  determine.  The 
power  exercised  by  the  President  was  supposed,  doubtless,  to  be 
derived  from  his  constitutional  functions,  as  commander-in- 
chief;  and,  so  long  as  the  war  continued,  it  cannot  be  denied 
that  he  might  institute  temporary  government  within  insurgent 
districts,  occupied  by  the  National  forces,  or  take  measures,  in 
any  State,  for  the  restoration  of  State  government  faithful  to 
the  Union,  employing,  however,  in  such  efforts,  only  such  means 
and  agents  as  were  authorized  by  constitutional  laws. 

But,  the  power  to  carry  into  effect  the  clause  of  guarantee  is 
primarily  a  legislative  power,  and  resides  in  Congress.  "Under 
the  fourth  article  of  the  Constitution,  it  rests  with  Congress  to 
decide  what  government  is  the  established  one  in  a  State.  For, 
as  the  United  States  guarantee  to  each  State  a  republican  gov- 
ernment, Congress  must  necessarily  decide  what  government  is 
established  in  the  State,  before  it  can  determine  whether  it  is 
republican  or  not."     Luther  v.  Borden,  7  Howard,  42. 

This  is  the  language  of  the  late  Chief  Justice,  speaking  for 
this  court,  in  a  case  from  Rhode  Island,  arising  from  the  or- 
ganization of  opposing  governments  in  that  State.  And,  we 
think  that  the  principle  sanctioned  by  it  may  be  applied,  with 
even  more  propriety,  to  the  case  of  a  State  deprived  of  all 
rightful  government,  by  revolutionary  violence;  though  neces- 
sarily limited  to  cases  where  the  rightful  govern  uent  is  thus 
subverted,  or  in  imminent  danger  of  being  overthrown  by  an 
opposing  government,  set  up  by  force  within  the  State. 

The  action  of  the  President  must,  therefore,  be  considered  as 
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provisional,  and,  in  that  light,  it  seems  to  have  been  regarded  by 
Congress.  It  was  taken  after  the  term  of  the  38th  Congress  had 
expired.  The  39th  Congress,  which  assembled  in  December, 
1865,  followed  by  the  40th  Congress,  which  met  in  March,  1867, 
proceeded,  after  long  deliberation,  to  adopt  various  measures 
for  reorganization  and  restoration.  These  measures  were  em- 
bodied in  proposed  amendments  to  the  Constitution,  and  in  the 
acts  known  as  the  reconstruction  Acts,  which  have  been  so  far 
carried  into  effect,  that  a  majority  of  the  States  which  were  ea- 
gaged  in  the  rebellion  have  been  restored  to  their  constitutional 
relations,  under  forms  of  government,  adjudged  to  be  repub- 
lican by  Congress,  through  the  admission  of  their  "Senators 
and  Representatives  into  the  councils  of  the  Union." 

Nothing  in  the  case  before  us  requires  the  court  to  pronounce 
judgment  upon  the  constitutionality  of  any  particular  provision 
of  these  acts. 

But  it  is  important  to  observe  that  these  acts  themselves  show 
that  the  governments,  which  had  been  established  and  had  been 
in  actual  operation  under  executive  direction,  were  recognized 
by  Congress  as  provisional,  as  existing,  and  as  capable  of  con- 
tinuance.   .    .    . 

\Vhat  has  thus  been  said  generally  describes,  with  sufficient 
accuracy,  the  situation  of  Texas.  A  provisional  governor  of  the 
State  was  appointed  by  the  President  in  1865 ;  in  1866  a  gov- 
ernor was  elected  by  the  people  under  the  constitution  of  that 
year;  at  a  subsequent  date  a  governor  was  appointed  by  the 
commander  of  the  district.  Each  of  the  three  exercised  execu- 
tive functions  and  actually  represented  the  State  in  the  ex- 
ecutive department. 

In  the  case  before  us  each  has  given  his  sanction  to  the  prosc- 
",ation  of  the  suit,  and  we  find  no  difficulty,  without  investigating 
the  legal  title  of  either  to  the  executive  office,  in  holding  tliat  the 
sanction  thus  given  sufficiently  warranted  the  action  of  the  so- 
licitor and  counsel  in  behalf  of  the  State.  The  necessary  con- 
clusion is  that  the  suit  was  instituted  and  is  prosecuted  by 
competent  authority. 

The  question  of  jurisdiction  being  thus  disposed  of,  we  pro- 
ceed to  the  consideration  of  the  merits  as  presented  by  the 
pleadings  and  the  evidence.     .     .     . 

On  the  whole  case,  therefore,  our  conclusion  is  that  the  State 
of  Texas  is  entitled  to  the  relief  sought  by  her  bill,  and  a  decree 
must  be  made  accordingly. 

Mr.  Justice  Grier.  dissenting.     I  regret  that  I  am  compelled 
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to  dissent  from  the  opinion  of  the  majority  of  the  court  on  al) 
the  points  raised  and  decided  in  this  case. 

The  first  question  in  order  is  the  jurisdiction  of  the  court  to 
entertain  this  bill  in  behalf  of  the  State  of  Texas. 

The  original  jurisdiction  of  this  court  can  be  invoked  only 
by  one  of  the  United  States.     .     .     . 

Is  Texas  one  of  these  United  States?  Or  was  she  such  at  the 
time  this  bill  was  filed,  or  since? 

This  is  to  be  decided  as  a  political  fact,  not  as  a  legal  fiction. 
This  court  is  bound  to  know  and  notice  the  public  history  of 
the  nation. 

If  I  regard  the  truth  of  history  for  the  last  eight  years,  I 
cannot  discover  the  State  of  Texas  as  one  of  these  United 
States.     .     .     . 

Is  Texas  a  State,  now  represented  by  members  chosen  by  the 
people  of  that  State  and  received  on  the  floor  of  Congress  ?  Has 
she  two  senators  to  represent  her  as  a  State  in  the  Senate  of 
the  United  States?  Has  her  voice  been  heard  in  the  late  elec- 
tion of  President?  Is  she  not  now  held  and  governed  as  a  con- 
quered province  by  military  force?  The  act  of  Congress  of 
March  2d,  1867,  declares  Texas  to  be  a  "rebel  State,'*  and  pro- 
vides for  its  government  until  a  legal  and  republican  State  gov- 
ernment could  be  legally  established.  It  constituted  Louisiana 
and  Texas  the  fifth  military  district,  and  made  it  subject,  not 
to  the  civil  authority,  but  to  the  "military  authorities  of  the 
United  States.''     .     .     . 

I  do  not  consider  myself  bound  to  express  any  opinion 
judicially  as  to  the  constitutional  right  of  Texas  to  exercise  the 
rights  and  privileges  of  a  State  of  this  Union,  or  the  power  of 
Congress  to  govern  her  as  a  conquered  province,  to  subject  her 
to  military  domination,  and  keep  her  in  pupilage.  I  can  only 
submit  to  the  fact  as  decided  by  the  political  position  of  the 
government;  and  I  am  not  disposed  to  join  in  any  essay  to 
prove  Texas  to  be  a  State  of  the  Union,  when  Congress  have 
decided  that  she  is  not.  It  is  a  question  of  fact,  I  repeat,  and  of 
fact  only.  Politically,  Texas  is  not  a  State  in  this  Union. 
Whether  rightfully  out  of  it  or  not  is  a  question  not  before  the 
court.     .     .     . 

Mr.  Justice  Sv^ayne:  I  concur  with  my  brother  Grier  as 
to  the  incapacity  of  the  State  of  Texas,  in  her  present  condi- 
tion, to  maintain  an  original  suit  in  this  court.  The  question, 
in  my  judgment,  is  one  in  relation  to  which  this  court  is  bound 
by  the  action  of  the  legislative  department  of  the  government. 
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Upon  the  merits  of  the  case,  I  agree  with  the  majority  of  my 
brethren. 

I  am  authorized  to  say  that  my  brother  Miller  unites  with  me 
in  these  views. 


TARBLE'S   CASE. 

Supreme  Court  of  the  United  States.     1871. 
13  Wallace,  397. 

Error  to  the  Supreme  Court  of  Wisconsin.     .     .     . 

[While  under  the  age  of  eighteen,  Edward  Tarble  enlisted 
without  his  father's  consent  in  the  United  States  army.  The 
father  then  applied  to  the  court  commissioner  of  Dane  County, 
Wisconsin,  for  a  writ  of  habeas  corpus,  alleging  that  the  en- 
listment was  illegal  and  that  he  was  entitled  to  the  custody, 
care  and  services  of  his  son.  The  writ  was  granted  and  upon 
hearing  the  court  commissioner  decided  that  the  enlistment 
was  illegal,  that  the  young  man  was  unlawfully  detained  by  his 
commanding  officer,  and  ordered  his  discharge.  This  action  was 
affirmed  by  the  Supreme  Court  of  AVisconsin.  Thereupon  the 
United  States  sued  out  a  writ  of  error.] 

Mr.  Justice  Field  .  .  .  delivered  the  opinion  of  the 
court.     .     .     . 

The  important  question  is  presented  by  this  case,  whether  a 
State  court  commissioner  has  jurisdiction,  upon  habeas  corpiis, 
to  inquire  into  the  validity  of  the  enlistment  of  soldiers  into  the 
military  service  of  the  United  States,  and  to  discharge  them  from 
such  service  when,  in  his  judgment,  their  enlistment  lias  not  been 
made  in  conformity  with  the  laws  of  the  United  States.  The 
question  presented  may  be  more  generally  stated  thus :  Whether 
any  judicial  officer  of  a  State  has  jurisdiction  to  issue  a  writ  of 
habeas  corpus,  or  to  continue  proceedings  under  the  writ  when 
issued,  for  the  discharge  of  a  person  held  under  the  authority, 
or  claim  and  color  of  the  authority,  of  the  United  States,  by  an 
officer  of  that  government.  For  it  is  evident,  if  such  jurisdiction 
may  be  exercised  by  any  judicial  officer  of  a  State,  it  may  be 
exercised  by  the  court  commissioner  within  the  county  for  which 
he  is  appointed;  and  if  it  may  be  exercised  with  reference  tc 
soldiers  detained  in  the  military  service  of  the  United  States, 
whose  enlistment  is  alleged  to  have  been  illegally  made,  it  may 
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be  exercised  with  reference  to  persons  employed  in  any  other 
department  of  the  public  service  when  their  illegal  detention  is 
assi^rted.  It  may  be  exercised  in  all  cases  where  parties  are  held 
under  the  authority  of  the  United  States,  whenever  the  invalid- 
ity of  the  exercise  of  that  authority  is  affinned.  The  jurisdic- 
tion, if  it  exists  at  all,  can  only  be  limited  in  its  application  by 
tlie  legislative  power  of  the  State.  It  may  even  reach  to  parties 
imprisoned  under  sentence  of  the  National  courts,  after  regular 
indictment,  trial,  and  conviction,  for  offenses  against  the  laws 
of  the  United  States.  As  we  read  the  opinion  of  the  Supreme 
Court  of  Wisconsin  m  this  case,  this  is  the  claim  of  authority 
asserted  by  that  tribunal  for  itself  and  for  the  judicial  officers 
of  that  State.  It  does,  indeed,  disclaim  any  right  of  either  to 
interfere  with  parties  in  custody,  under  judicial  sentence,  when 
the  National  court  pronouncing  sentence  had  jurisdiction  to  try 
and  punish  the  offenders,  but  it  asserts,  at  the  same  time,  for 
itself  and  for  each  of  those  officers,  the  right  to  determine,  upon 
habeas  corpus,  in  all  cases,  whether  that  court  ever  had  such 
jurisdiction.     .     .     . 

It  is  in  the  consideration  of  this  distinct  and  independent  char- 
acter of  the  government  of  the  United  States,  from  that  of  the 
government  of  the  several  States,  that  the  solution  of  the  ques- 
tion presented  in  this  case,  and  in  similar  cases,  must  be  found. 
There  are  within  the  territorial  limits  of  each  State  two  gov- 
ernments, restricted  in  their  spheres  of  action,  but  independent 
of  each  other,  and  supreme  within  their  respective  spheres. 
Each  has  its  separate  departments;  each  has  its  distinct  laws, 
and  each  has  its  own  tribunals  for  their  enforcement.  Neither 
government  can  intrude  within  the  jurisdiction,  or  authorize 
any  interference  therein  by  its  judicial  officers  with  the  action 
of  the  other.  The  two  governments  in  each  State  stand  in  their 
respective  spheres  of  action  in  the  same"  independent  relation 
to  each  other,  except  in  one  particular,  that  they  would  if  their 
authority  embraced  distinct  territories.  That  particular  con- 
sists in  the  supremacy  of  the  authority  of  the  United  States 
when  any  conflict  arises  between  the  two  governments.  The 
Constitution  and  the  laws  passed  in  pursuance  of  it,  are  de- 
clared by  the  Constitution  itself  to  be  the  supreme  law  of  the 
land,  and  the  judjres  of  every  State  are  bound  thereby,  **any- 
thinf^  in  the  constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding."  Whenever,  therefore,  any  conflict  arises  be- 
tween the  enactments  of  the  two  sovereignties,  or  in  the  enforce- 
ment of  their  asserted  authorities,  those  of  the  National  gOY- 
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ernment  must  have  supremacy  until  the  validity  of  the  different 
enactments  and  authorities  can  be  finally  determined  by  the 
tribunals  of  the  United  States.  This  temporary  supremacy  un- 
til judicial  decision  by  the  National  tribunals,  and  the  ultimate 
determination  of  the  conflict  by  such  decision,  are  essential  to 
the  presei'\^ation  of  order  and  peace,  and  the  avoidance  of  for- 
cible collision  between  the  .two  governments.  *'The  Constitu- 
tion," as  said  by  Mr.  Chief  Justice  Taney,  ''was  not  framed 
merely  to  guard  the  States  against  danger  from  abroad,  but 
chiefly  to  secure  union  and  harmony  at  home;  and  to  accom- 
plish this  end  it  was  deemed  necessary,  when  the  Constitution 
was  framed,  that  many  of  the  rights  of  sovereignty  which  the 
States  then  possessed  should  be  ceded  to  the  General  govern- 
ment ;  and  that  in  the  sphere  of  action  assigned  to  it,  it  should 
be  supreme  and  strong  enough  to  execute  its  own  laws  by  its  own 
tribunals,  without  interruption  from  a  State,  or  from  State 
authorities."  And  the  judicial  power  conferred  extends  to  all 
cases  arising  under  the  Constitution,  and  thus  embraces  every 
legislative  act  of  Congress,  whether  passed  in  pursuance  of  it, 
or  in  disregard  of  its  provisions.  The  Constitution  is  under  the 
view  of  the  tribunals  of  the  United  States  when  any  act  of  Con- 
gress is  brought  before  them  for  consideration. 

Such  being  the  distinct  and  independent  cliaracter  of  the  two 
governments,  within  their  respective  spheres  of  action,  it  fol- 
lows that  neither  can  intrude  w  ith  its  judicial  process  into  the 
domain  of  the  other,  except  so  far  as  such  intrusion  may  be 
necessary  on  the  part  of  the  National  government  to  preserve 
its  rightful  supremacy  in  cases  of  conflict  of  authority.  In  their 
laws,  and  mode  of  enforcement,  neither  is  responsible  to  the 
other.  How  their  respective  laws  shall  be  enacted ;  how  they 
shall  be  carried  into  execution;  and  in  what  tribunals,  or  by 
what  officers;  and  how  much  discretion,  or  whether  any  at  all 
shall  be  vested  in  their  officers,  are  matters  sul)ject  to  tlieir  own 
control,  and  in  the  regulation  of  which  neither  can  interfere 
with  the  other. 

Now,  among  the  powers  assigned  to  the  National  government, 
is  the  power  ' '  to  raise  and  support  armies, '  *  and  the  power  ' '  to 
provide  for  the  government  and  regulation  of  the  land  and  naval 
forces."  The  execution  of  these  powers  falls  within  the  line  of 
its  duties;  and  its  control  over  the  su])ject  is  plenary  and  ex- 
clusive. It  can  determine,  without  question  from  any  State 
authority,  how  the  armies  shall  be  raised,  whether  by  voluntary 
enlistment  or  forced  draft,  the  age  at  which  the  soldier  shall  be 
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received,  and  the  period  for  %Yhich  he  shall  be  taken,  the  com- 
pensation he  shall  be  allowed,  and  the  service  to  which  he  shall 
be  assigned.  And  it  can  provide  the  rules  for  the  government 
and  regulation  of  the  forces  after  they  are  raised,  define  what 
shall  constitute  military  offenses,  and  prescribe  their  punish- 
ment. No  interference  with  the  execution  of  this  power  of  the 
National  government  in  the  formation,  organization,  and  gov- 
ernment of  its  armies  by  any  State  officials  could  be  permitted 
without  greatly  impairing  the  efficiency,  if  it  did  not  utterly 
destroy,  this  branch  of  the  public  service.  Probably  in  every 
county  and  city  in  the  several  States  there  are  one  or  more 
officers  authorized  by  law  to  issue  writs  of  habeas  corpus  on  be- 
half of  persons  alleged  to  be  illegally  restrained  of  their  lib- 
erty; and  if  soldiers  could  be  taken  from  the  army  of  the 
United  States,  and  the  validity  of  their  enlistment  inquired  into 
by  any  one  of  these  officers,  such  proceeding  could  be  taken  by 
all  of  them,  and  no  movement  could  be  made  by  the  National 
troops  without  their  commanders  being  subjected  to  constant 
annoyance  and  embarrassment  from  this  source.  The  experi- 
ence of  the  late  rebellion  has  shown  us  that,  in  times  of  great 
popular  excitement,  there  may  be  found  in  every  State  large 
numbers  ready  and  anxious  to  embarrass  the  operations  of  the 
government,  and  easily  persuaded  to  believe  every  step  taken 
for  the  enforcement  of  its  authority  illegal  and  void.  Power 
to  issue  writs  of  habeas  corpus  for  the  discharge  of  soldiers  in 
the  military  service,  in  the  hands  of  parties  thus  disposed, 
might  be  used,  and  often  would  be  used,  to  the  great  detriment 
of  the  public  service.  In  many  exigencies  the  measures  of  the 
National  government  might  in  this  way  be  entirely  bereft  of 
their  efficacy  and  value.  An  appeal  in  such  cases  to  this  court, 
to  correct  the  erroneous  action  of  these  officers,  would  afford  no 
adequate  remedy.  Proceedings  on  habeas  corpus  are  summary, 
and  the  delay  incident  to  bringing  the  decision  of  a  State  officer, 
through  the  highest  tribunal  of  the  State,  to  this  court  for  re- 
view would  necessarily  occupy  years,  and  in  the  meantime, 
where  the  soldier  was  discharged,  the  mischief  would  be  accom- 
plished. It  is  manifest  that  the  powers  of  the  National  gov- 
ernmont  could  not  be  exercised  with  energy  and  efficiency  at  all 
times,  if  its  acts  could  be  interfered  with  and  controlled  for  any 
period  by  officers  or  tribunals  of  another  sovereignty. 

It  is  true  similar  embarrassment  might  sometimes  be  occa- 
sioned, though  in  a  less  degree,  by  the  exercise  of  the  authority 
to  issue  the  writ  possessed  by  judicial  officers  of  the  United 
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States,  but  the  ability  to  provide  a  speedy  remedy  for  any  in- 
convenience following  from  this  source  would  always  exist  with 
the  National  legislature. 

State  judges  and  State  courts,  authorized  by  laws  of  their 
States  to  issue  writs  of  habeas  corpus,  have  undoubtedly  a  right 
to  issue  the  writ  in  any  case  where  a  party  is  alleged  to  be  ille- 
gally confined  within  their  limits,  unless  it  appear  upon  his  ap- 
plication that  he  is  confined  under  the  authority,  or  claim  and 
color  of  the  authority,  of  the  United  States,  by  an  officer  of  that 
government.  If  such  fact  appear  upon  the  application  the  writ 
should  be  refused.  If  it  do  not  appear,  the  judge  or  court  issu- 
ing the  writ  has  a  right  to  inquire  into  the  cause  of  imprison- 
ment and  ascertain  by  what  authority  the  person  is  held  within 
the  limits  of  the  State;  and  it  is  the  duty  of  the  marshal,  or 
other  officer  having  the  custody  of  the  prisoner,  to  give,  by  a 
proper  return,  information  in  this  respect.  His  return  should 
be  sufficient,  in  its  detail  of  facts,  to  show  distinctly  that  the 
imprisonment  is  under  the  authority,  or  claim  and  color  of  the 
authority,  of  the  United  States,  and  to  exclude  the  suspicion  of 
imposition  or  oppression  on  his  part.  And  the  process  or  orders, 
under  which  the  prisoner  is  held,  should  be  produced  with  the 
return  and  submitted  to  inspection,  in  order  that  the  court  or 
judge  issuing  the  writ  may  see  that  the  prisoner  is  held  by  the 
officer,  in  good  faith,  under  the  authority  or  claim  and  color  of 
the  authority,  of  the  United  States,  and  not  under  tlie  mere 
pretense  of  having  such  authority. 

This  right  to  inquire  by  process  of  habeas  cor  pus ,  and  the 
duty  of  the  officer  to  make  a  return,  "grows  necessarily^ "  says 
Mr.  Chief  Justice  Taney,  ''out  of  the  complex  character  of  our 
government  and  the  existence  of  two  distinct  and  separate 
sovereignties  within  the  same  territorial  space,  each  of  them 
restricted  in  its  power,  and  each  within  its  sphere  of  action, 
prescribed  by  the  Constitution  of  the  United  States,  independ- 
ent of  the  other.  But,  after  the  return  is  made,  and  the  State 
Judge  or  court  judicially  apprised  that  the  party  is  in  custody 
under  the  authority  of  the  United  States,  they  can  proceed  no 
further.  They  then  know  that  the  prisoner  is  within  tlie  do- 
minion and  jurisdiction  of  another  government,  and  that  neitlier 
the  writ  of  habeas  corpus  nor  any  other  process  issued  under 
State  authority  can  pai^s  over  the  line  of  division  between  the 
two  sovereignties.  lie  is  then  within  the  dominion  and  exclusive 
jurisdiction  of  the  United  States.  If  he  has  committed  an  of- 
fense against  their  laws,  their  tribunals  alone  can  punish  them. 
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If  he   is  wrongfully   imprisoned   their   judicial   tribunals   can 
release  him  and  afford  him  redress."     .     .     . 

This  limitation  upon  the  power  of  State  tribunals  and  State 
officers  furnishes  no  just  ground  to  apprehend  that  the  liberty 
of  the  citizen  will  thereby  be  endangered.  The  United  States 
are  as  much  interested  in  protecting  the  citizen  from  illegal  re- 
straint under  their  authority,  as  the  several  States  are  to  pro- 
tect him  from  the  like  restraint  under  their  authority,  and  are 
no  more  likely  to  tolerate  any  oppression.  Their  courts  and  ju- 
dicial officers  are  clothed  with  the  power  to  issue  the  writ  of 
luihcas  corpus  in  all  cases,  where  a  party  is  illegally  restrained 
of  his  liberty  by  an  officer  of  the  United  States,  whether  such 
illegality  consists  in  the  character  of  the  process,  the  authority 
of  the  officer,  or  the  invalidity  of  the  law  under  which  he  is 
held.  And  there  is  no  just  reason  to  believe  that  they  will  ex- 
hibit any  hesitation  to  exert  their  power,  when  it  is  properly 
invoked.  Certainly  there  can  be  no  ground  for  supposing  that 
their  action  will  be  less  prompt  and  efficient  in  such  cases  than 
would  be  that  of  State  tribunals  and  State  officers.     .     .     . 

It  follows,  from  the  views  we  have  expressed,  that  the  court 
commissioner  of  Dane  County  was  without  jurisdiction  to  issue 
the  writ  of  Jiaheas  corpus  for  the  discharge  of  the  prisoner  in 
this  case,  it  appearing,  upon  the  application  presented  to  him 
for  the  writ,  that  the  prisoner  was  held  by  an  officer  of  the 
United  States,  under  claim  and  color  of  the  authority  of  the 
United  States,  as  an  enlisted  soldier  mustered  into  the  military 
service  of  the  National  government ;  and  the  same  information 
was  imparted  to  the  commissioner  by  the  return  of  the  officer. 
The  commissioner  was,  both  by  the  application  for  the  writ  and 
the  return  to  it,  apprised  that  the  prisoner  was  within  the 
dominion  and  jurisdiction  of  another  government,  and  that  no 
writ  of  habeas  corpus  issued  by  him  could  pass  over  the  line 
which  divided  the  two  sovereignties.     .     .     . 

Judgment  reversed. 

The  Chief  Justice,  dissenting.     .    ,    . 
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Ex  Parte  SIEBOLD. 

Supreme  Court  of  the  United  States.     1879. 
100  United  States,  371. 

Petition  for  writ  of  habeas  corpus. 

[The  petitioners,  Siebold  and  others,  were  indicted  under 
sections  5515  and  5522  of  the  Revised  Statutes  of  the  United 
States,  for  offenses  alleged  to  have  been  committed  by  them 
while  serving  as  judges  of  election  at  an  election  in  Baltimore, 
]\Iaryland,  in  November,  1878,  at  which  members  of  the  Forty- 
sixth  Congress  were  chosen.  Having  been  convicted  and  sen- 
tenced by  the  United  States  Circuit  Court  to  fine  and  imprison- 
ment, they  applied  to  the  Supreme  Court  for  a  writ  of  habeas 
corpus  to  be  relieved  from  imprisonment.  They  contend  that 
Congress  had  no  power  to  enact  the  statutes  as  to  elections  under 
which  they  were  indicted  and  convicted  and  hence  that  the  Cir- 
cuit Court  had  no  jurisdiction.] 

Mr.   Justice   Bradley   delivered  the   opinion   of   the   court. 

The  peculiarity  of  the  case  consists  in  the  concurrent  authority 
of  the  two  sovereignties,  State  and  National,  over  the  same 
subject-matter.  This,  however,  is  not  entirely  without  a  parallel. 
The  regulation  of  foreign  and  interstate  commerce  is  conferred 
by  the  Constitution  upon  Congress.  It  is  not  expressly  taken 
awaj^  from  the  States.  But  where  the  subject-matter  is  one  of 
a  national  character,  or  one  that  requires  a  uniform  rule,  it  has 
been  held  that  the  power  of  Congress  is  exclusive.  On  the  con- 
trary, where  neither  of  these  circumstances  exist,  it  has  been 
held  that  State  regulations  are  not  unconstitutional.  In  the 
absence  of  congressional  regulation,  which  would  be  of  para- 
mount authority  when  adopted,   they  are   valid  and   binding. 

So  in  the  case  of  laws  for  regulating  the  elections  of  repre- 
sentatives to  Congress.  The  State  may  make  regulations  on  the 
subject;  Congress  may  make  regulations  on  the  same  subject,  or 
may  alter  or  add  to  those  already  made.  The  paramount  charac- 
ter of  those  made  by  Congress  has  the  effect  to  supersede  those 
made  by  the  State,  so  far  as  the  two  are  inconsistent,  and  no 
farther.  There  is  no  such  conflict  between  them  as  to  prevent 
their  forming  a  harmonious  system  perfectly  capable  of  being 
administered  and  carried  out  as  such. 

As  to  the  supposed  conflict  that  may  arise  between  the  offi- 
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ccrs  appointed  by  the  State  and  national  governments  for  super- 
intending the  eleetion,  no  more  insuperable  difKinilty  need  arise 
than  in  the  api)lieation  of  the  regulations  adopted  bj^  eaeh  re- 
speetively.  The  regulations  of  Congress  being  constitutionally 
paramount,  the  duties  imposed  thereby  upon  the  officers  of  the 
United  States,  so  far  as  they  have  respect  to  the  same  matters, 
must  necessarily^  be  paramount  to  those  to  be  performed  by  the 
officers  of  the  State.  If  both  cannot  be  performed,  the  latter 
are  pro  ianto  superseded  and  cease  to  be  duties.  If  the  power 
of  Congress  over  the  subject  is  supervisory  and  paramount,  as 
we  have  seen  it  to  be,  and  if  officers  or  agents  are  created  for 
carr3'ing  out  its  regulations,  it  follows  as  a  necessary  conse- 
quence that  such  officers  and  agents  must  have  the  requisite  au- 
thority to  act  without  obstruction  or  interference  from  the  offi- 
cers of  the  State.     .     .     . 

As  to  the  supposed  incompatibility  of  independent  sanctions 
and  punishments  imposed  by  the  two  governments,  for  the  en- 
forcement of  the  duties  required  of  the  officers  of  election,  and 
for  their  protection  in  the  performance  of  those  duties,  the  same 
considerations  apply.  While  the  State  will  retain  the  power  of 
enforcing  such  of  its  own  regulations  as  are  not  superseded  by 
those  adopted  by  Congress,  it  cannot  be  disputed  that  if  Con- 
gress has  power  to  make  regulations  it  must  have  the  power  to 
enforce  them,  not  only  by  punishing  the  delinquency  of  officers 
appointed  by  the  United  States,  but  by  restraining  and  punish- 
ing those  who  attempt  to  interfere  with  them  in  the  perform- 
ance of  their  duties;  and  if,  as  we  have  shown.  Congress  may 
revise  existing  regulations,  and  add  to  or  alter  the  same  as  far 
as  it  deems  expedient,  there  can  be  as  little  question  that  it  may 
impose  additional  penalties  for  the  prevention  of  frauds  com- 
mitted by  the  State  officers  in  the  elections,  or  for  their  viola- 
tion of  any  duty  relating  thereto,  whether  arising  from  the  com- 
mon law  or  from  any  other  law,  State  or  national.  Why  not? 
Penalties  for  fraud  and  delinquency  are  part  of  the  regulations 
belonging  to  the  subject.  If  Congress,  by  its  power  to  make  or 
alter  the  regulations,  has  a  general  supervisory  power  over  the 
whole  subject,  what  is  there  to  preclude  it  from  imposing  addi- 
tional sanctions  and  penalties  to  prevent  such  fraud  and  delin- 
quency T 

It  is  objected  that  Congress  has  no  power  to  enforce  State 
laws  or  to  punish  State  officers,  and  especially  has  no  power  to 
punish  them  for  violating  the  laws  of  their  own  State.  As  a 
general  proposition,  this  is  undoubtedly  true;  but  when,  in  the 
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performance  of  their  functions,  State  officers  are  called  ui^on  to 
fulfill  duties  which  they  owe  to  the  United  States  as  well  as  to 
the  State,  has  the  former  no  means  of  compelling  such  fulfil- 
ment? Yet  that  is  the  case  here.  It  is  the  duty  of  the  States 
to  elect  representatives  to  Congress.  The  due  and  fair  election 
of  these  representatives  is  of  vital  importance  to  the  United 
States.  The  government  of  the  United  States  is  no  less  con- 
cerned in  the  transaction  than  the  State  government  is.  It  cer- 
tainly is  not  bound  to  stand  by  as  a  passive  spectator,  when  du- 
ties are  violated  and  outrageous  frauds  are  committed.  It  is 
directly  interested  in  the  faithful  performance,  by  the  officers  of 
election,  of  their  respective  duties.  Those  duties  are  owed  as 
well-  to  the  United  States  as  to  the  State.  This  necessarily  fol- 
lows from  the  mixed  character  of  the  transaction,  State  and 
national.  A  violation  of  duty  is  an  offense  against  the  United 
States,  for  which  the  offender  is  justly  amenable  to  that  govern- 
ment. No  official  position  can  shelter  him  from  this  responsi- 
bility. In  view  of  the  fact  that  Congress  has  plenary  and  para- 
mount jurisdiction  over  the  whole  subject,  it  seems  almost 
absurd  to  say  that  an  officer  who  receives  or  has  custody  of  the 
ballots  given  for  a  representative  owes  no  duty  to  the  national 
government  which  Congress  can  enforce;  or  that  an  officer  who 
stuffs  the  ballot-box  cannot  be  made  amenable  to  the  United 
States.     .     .     . 

The  objection  that  the  laws  and  regulations,  the  violation  of 
which  is  made  punishable  by  the  acts  of  Congress,  are  State 
laws,  and  have  not  been  adopted  by  Congress,  is  no  sufficient 
answer  to  the  power  of  Congress  to  impose  punishment.  It  is 
true  that  Congress  has  not  deemed  it  necessary  to  interfere  with 
the  duties  of  the  ordinary  officers  of  election,  but  has  been  con- 
tent to  leave  them  as  prescribed  by  State  laws.  It  has  only  cre- 
ated additional  sanctions  for  their  performance,  and  provided 
means  of  superv'ision  in  order  more  effectually  to  secure  such 
performance.  The  imposition  of  punishment  implies  a 
prohibition  of  the  act  punished.  The  State  laws  whicli  Congress 
sees  no  occasion  to  alter,  but  which  it  allows  to  stand,  are  in  ef- 
fect adopted  by  Congress.  It  simply  demands  their  fulfillment. 
Content  to  leave  the  laws  as  they  are,  it  is  not  content  with  the 
means  provided  for  their  enforcement.  It  provides  additional 
means  for  that  purpose;  and  we  think  it  is  entirely  within  its 
constitutional  power  to  do  so.  It  is  simply  the  exercise  of  tlie 
power  to  make  additional  regulations.     .     .     , 
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Another  objection  made  is,  that,  if  Confess  can  impose  p.;n. 
alties  for  violation  of  State  laws,  the  officer  will  be  made  liable 
to  double  punishment  for  delinquency, — at  the  suit  of  the  State, 
and  at  the  suit  of  the  United  States.  But  the  answer  to  this  is, 
that  eaeh  n:overnment  punishes  for  violation  of  duty  to  itself 
only.  AVhere  a  person  owes  a  duty  to  two  sovereigns,  he  is  amen- 
able to  both  for  its  performance;  and  either  may  call  him  to 
account.  AVhether  punishment  inflicted  by  one  can  be  pleaded 
in  bar  to  a  charge  by  tlie  other  for  the  same  identical  act,  need 
not  now  be  decided;  although  considerable  discussion  bearing 
upon  the  subject  has  taken  place  in  this  court,  tending  to  the 
conclusion  that  such  a  plea  cannot  be  sustained.     .     .     . 

We  have  thus  gone  over  the  principal  reasons  of  a  special 
character  relied  on  by  the  petitioners  for  maintaining  the  gen- 
eral proposition  for  which  they  contend;  namely,  that  in  the 
regulation  of  elections  for  representatives  the  national  and  State 
governments  cannot  co-operate,  but  must  act  exclusively  of  each 
other ;  so  that,  if  Congress  assumes  to  regulate  the  subject  at  all, 
it  must  assume  exclusive  control  of  the  whole  subject.    The  more 
general  reason  assigned,  to  wit,  that  the  nature  of  sovereignty 
is  such  as  to  preclude  the  joint  co-operation  of  two  sovereigns, 
even  in  a  matter  in  which  they  are  mutually  concerned,  is  not, 
in  our  judgment,  of  sufficient  force  to  prevent  concurrent  and 
harmonious  action  on  the  part  of  the  national  and  State  govern- 
ments in  the  election  of  representatives.    It  is  at  most  an  argu- 
ment ah  inconvcniente.    There  is  nothing  in  the  Constitution  to 
fori) id  such  co-operation  in  this  case.     On  the  contrary,  as  al- 
ready said,  we  think  it  clear  that  the  clause  of  the  Constitution 
relating  to  the  regulation  of  such  elections  contemplates  such 
co-operation  whenever  Congress  deems  it  expedient  to  interfere 
merely  to  alter  or  add  to  existing  regulations  of  the  State.     If 
the  two   governments  had   an  entire   equality   of   jurisdiction, 
there  might  be  an  intrinsic  difficulty  in  such  co-operation.    Then 
the  adoption  by  the  State  government  of  a  system  of  regulations 
might  exclude  the  action  of  Congress.    By  first  taking  jurisdic- 
tion of  the  subject,  the  State  would  acquire  exclusive  jurisdic- 
tion in  virtue  of  a  well-known  principle  applicable  to  courts  hav- 
ing co-ordinate  jurisdiction  over  the  same  matter.    But  no  such 
equality  exists  in  the  present  case.     The  power  of  Congress,  as 
we  have  seen,  is  paramount,  and  may  be  exercised  at  any  time, 
and  to  any  extent  which  it  deems  expedient;  and  so  far  as  it  is 
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exercised,   and  no   farther,   the   reflations  effected  supersede 
those  of  the  State  which  are  inconsistent  therewith. 

As  a  general  rule,  it  is  no  doubt  expedient  and  wise  that  the 
operations  of  the  State  and  national  governments  should,  as  far 
as  practicable,  be  conducted  separately,  in  order  to  avoid  undue 
jealousies  and  jars  and  conflicts  of  jurisdiction  and  power.  But 
there  is  no  reason  for  laying  this  down  as  a  rule  of  universal  ap- 
plication. It  should  never  be  made  to  override  the  plain  and 
manifest  dictates  of  the  Constitution  itself.  We  cannot  yield  to 
such  a  transcendental  view  of  State  sovereignty.  The  Constitu- 
tion and  laws  of  the  United  States  are  the  supreme  laws  of  the 
land,  and  to  these  every  citizen  of  every  State  owes  obedience, 
whether  in  his  individual  or  official  capacity.  There  are  very 
few  subjects,  it  is  true,  in  which  our  system  of  government,  com- 
plicated as  it  is,  requires  or  gives  room  for  conjoint  action  be- 
tween the  State  and  national  sovereignties.  Generally,  the  pow- 
ers given  by  the  Constitution  to  the  government  of  the  United 
States  are  given  over  distinct  branches  of  sovereignty  from 
which  the  State  governments,  either  expressly  or  by  necessary 
implication,  are  excluded.  But  in  this  case,  expressly,  and  in 
some  others,  by  implication,  as  we  have  seen  in  the  case  of  pilot- 
age, a  concurrent  jurisdiction  is  contemplated,  that  of  the  State, 
however,  being  subordinate  to  that  of  the  United  States,  whereby 
all  question  of  precedency  is  eliminated. 

In  wliat  we  have  said,  it  must  be  remembered  that  we  are 
dealing  only  with  the  subject  of  elections  of  representatives  to 
Congress.  If  for  its  own  convenience  a  State  sees  fit  to  elect 
State  and  county  officers  at  the  same  time  and  in  conjunction 
with  the  election  of  representatives.  Congress  will  not  be  thereby 
deprived  of  the  right  to  make  regulations  in  reference  to  tlie  lat- 
ter. We  do  not  mean  to  say,  however,  that  for  any  acts  of  the 
officers  of  election,  having  exclusive  reference  to  the  election  of 
State  or  county  officers,  they  will  be  amenable  to  Federal  juris- 
diction ;  nor  do  we  understand  that  the  enactments  of  Congress 
now   under   consideration   have   any   application   to   such   acts. 

The  greatest  difficulty  in  coming  to  a  just  conclusion  arises 
from  mistaken  notions  with  regard  to  the  relations  which  sub- 
sist between  the  State  and  national  governments.  It  seems  to  be 
often  overlooked  that  a  national  constitution  has  been  adopted  in 
this  country,  establishing  a  real  government  therein,  operating 
upon  persons  and  territory  and  things;  and  which,  moreover,  is, 
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or  should  be,  as  dear  to  every  American  citizen  as  his  State  gov- 
ernment is.  "Whenever  the  true  conception  of  the  nature  of  his 
grovernment  is  once  conceded,  no  real  difficulty  will  arise  in  the 
just  interpretation  of  its  powers.  But  if  we  allow  ourselves  to 
regard  it  as  a  hostile  organization,  opposed  to  the  proper  sov- 
ereignty and  dignity  of  the  State  governments,  we  shall  continue 
to  be  vexed  with  difficulties  as  to  its  jurisdiction  and  authority. 
No  greater  jealousy  is  required  to  be  exercised  towards  this  gov- 
ernment in  reference  to  the  preservation  of  our  liberties,  than  is 
proper  to  be  exercised  towards  the  State  governments.  Its  pow- 
ers are  limited  in  number,  and  clearly  defined;  and  its  action 
witliin  the  scope  of  those  powers  is  restrained  by  a  sufficiently 
rigid  l)ill  of  rights  for  the  protection  of  its  citizens  from  oppres- 
sion. The  true  interest  of  the  people  of  this  country  requires 
that  both  the  national  and  State  governments  should  be  allowed, 
without  jealous  interference  on  either  side,  to  exercise  all  the 
powers  which  respectively  belong  to  them  according  to  a  fair  and 
practical  construction  of  the  Constitution.  State  rights  and  the 
riglits  of  the  United  States  should  be  equallj^  respected.  Both 
are  essential  to  the  preservation  of  our  liberties  and  the  perpetu- 
ity of  our  institutions.  But  in  endeavoring  to  vindicate  the  one, 
we  should  not  allow  our  zeal  to  nullify  or  impair  the  other. 

Several  other  questions  bearing  upon  the  present  controversy 
have  been  raised  by  the  counsel  of  the  petitioners.  Somewhat 
akin  to  the  argument  which  has  been  considered  is  the  objection 
that  the  deputy  marshals  authorized  by  the  act  of  Congress  to 
be  created  and  to  attend  the  elections  are  authorized  to  keep  the 
peace;  and  tliat  this  is  a  duty  which  belongs  to  the  State  au- 
thorities alone.  It  is  argued  that  the  preservation  of  peace  and 
good  order  in  society  is  not  within  the  powers  confided  to  the 
government  of  the  United  States,  but  belongs  exclusively  to 
the  States.  Here  again  we  are  met  with  the  theory  that  the 
government  of  tlic  United  States  does  not  rest  upon  the  soil  and 
territory  of  the  country.  We  think  that  this  theory  is  founded 
on  an  entire  misconception  of  the  nature  and  powers  of  that 
government.  We  hold  it  to  be  an  incontrovertible  principle, 
that  the  government  of  the  United  States  may,  by  means  of 
physical  force,  exercised  through  its  official  agents,  execute  on 
every  foot  of  American  soil  the  powers  and  functions  that  be- 
long to  it.  This  necessarily  involves  the  power  to  command  obe- 
dience to  its  laws,  and  hence  the  power  to  keep  the  peace  to  that 
extent. 
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This  power  to  enforce  its  laws  and  to  execute  its  functions 
in  all  places  does  not  derogate  from  the  powers  of  the  State  to 
execute  its  laws  at  the  same  time  and  in  the  same  places.  The 
one  does  not  exclude  the  other,  except  where  both  cannot  be 
executed  at  the  same  time.  In  that  case,  the  words  of  the  Con- 
stitution itself  show  which  is  to  yield.  "This  Constitution,  and 
all  laws  which  shall  be  made  in  pursuance  thereof,  .  .  .  shall 
be  the  supreme  law  of  the  land." 

This  concurrent  jurisdiction  which  the  national  government 
necessarily  possesses  to  exercise  its  powers  of  sovereignty  in  all 
parts  of  the  United  States  is  distinct  from  that  exclusive  power 
which,  by  the  first  article  of  the  Constitution,  it  is  authorized  to 
exercise  over  the  District  of  Columbia,  and  over  those  places 
within  a  State  which  are  purchased  by  consent  of  the  legisla- 
ture thereof,  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings.  There  its  jurisdiction  is  ab- 
solutely exclusive  of  that  of  the  State,  unless,  as  is  sometimes 
stipulated,  power  is  given  to  the  latter  to  serve  the  ordinary 
process  of  its  courts  in  the  precinct  acquired. 

Without  the  concurrent  sovereignty  referred  to,  the  national 
government  would  be  nothing  but  an  advisory  government.  Its 
executive  power  would  be  absolutely  nullified. 

Why  do  we  have  marshals  at  all,  if  they  cannot  physically  lay 
their  hands  on  persons  and  things  in  the  performance  of  their 
proper  duties?  What  functions  can  they  perform,  if  they  can- 
not use  force?  In  executing  the  processes  of  the  courts,  must 
they  call  on  the  nearest  constable  for  protection?  Must  they 
rely  on  him  to  use  the  requisite  compulsion,  and  to  keep  the 
peace  whilst  they  are  soliciting  and  entreating  the  parties  and 
bystanders  to  allow  the  law  to  take  its  course  ?  This  is  the  nec- 
essary consequence  of  the  positions  that  are  assumed.  If  we 
indulge  in  such  impracticable  views  as  these,  and  keep  on  refin- 
ing and  re-refining,  we  shall  drive  the  national  government  out 
of  the  United  States,  and  relegate  it  to  the  District  of  Columbia, 
or  perhaps  to  some  foreign  soil.  We  shall  bring  it  back  to  a  con- 
dition of  greater  helplessness  than  that  of  the  old  confederation. 

The  argument  is  based  on  a  strained  and  impracticable  view 
of  the  nature  and  powers  of  the  national  government.  It  must 
execute  its  powers,  or  it  is  no  government.  It  must  execute 
them  on  the  land  as  well  as  on  the  sea,  on  things  as  well  as  on 
persons.  And,  to  do  this,  it  nuLst  necessarily  have  power  to  com- 
Diaud  obedience,  preserve  order,  and  keep  the  peace;  and  no 
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person  or  power  in  this  land  has  the  riplit  to  resist  or  question 
its  authority,  so  long  as  it  keeps  within  the  bounds  of  its  juris- 
diction. Without  specifying  other  instances  in  which  this  power 
to  preserve  order  and  keep  the  peace  unquestionably  exists,  take 
the  very  case  in  hand.  The  counsel  for  the  petitioners  concede 
that  Congress  may,  if  it  sees  fit,  assume  the  entire  control  and 
regulation  of  the  election  of  representatives.  This  would  neces- 
sarily involve  the  appointment  of  the  places  for  holding  the 
polls,  the  times  of  voting,  and  the  officers  for  holding  the  elec- 
tion;  it  would  require  the  regulation  of  the  duties  to  be  per- 
formed, the  custody  of  the  ballots,  the  mode  of  ascertaining  the 
result,  and  every  other  matter  relating  to  the  subject.  Is  it 
possible  that  Congress  could  not,  in  that  case,  provide  for  keep- 
ing the  peace  at  such  elections,  and  for  arresting  and  punishing 
those  guilty  of  breaking  it  1  If  it  could  not,  its  power  would  be 
but  a  shadow  and  a  name.  But,  if  Congress  can  do  this,  where  is 
the  difference  in  principle  in  its  making  provision  for  securing 
the  preservation  of  the  peace,  so  as  to  give  to  every  citizen  his 
free  right  to  vote  without  molestation  or  injury,  when  it  assumes 
only  to  supervise  the  regulations  made  by  the  State,  and  not  to 
supersede  them  entirely?  In  our  judgment,  there  is  no  differ- 
ence; and,  if  the  power  exists  in  the  one  case,  it  exists  in  the 
other.     .     .     . 

The  doctrine  laid  down  at  the  close  of  counsel's  brief,  that  the 
State  and  national  governments  are  co-ordinate  and  altogether 
equal,  on  which  their  whole  argument,  indeed,  is  based,  is  only 
partially  true. 

The  true  doctrine,  as  we  conceive,  is  this,  that  whilst  the 
States  are  really  sovereign  as  to  all  matters  which  have  not  been 
granted  to  the  jurisdiction  and  control  of  the  United  States,  the 
Constitution  and  constitutional  laws  of  the  latter  are,  as  we  have 
already  said,  the  supreme  law  of  the  land;  and,  when  they  con- 
flict with  the  laws  of  the  States,  they  are  of  paramount  authority 
and  obligation.  This  is  the  fundamental  principle  on  which  the 
authority  of  the  Constitution  is  based ;  and  unless  it  be  conceded 
in  practice,  as  well  as  theory,  the  fabric  of  our  institutions,  as 
it  was  contemplated  by  its  founders,  cannot  stand.  The  ques- 
tions involved  have  respect  not  more  to  the  autonomy  and  exist- 
ence of  the  States,  than  to  the  continued  existence  of  the  United 
States  as  a  government  to  which  every  American  citizen  may 
look  for  security  and  protection  in  every  part  of  the  land. 
We  think  that  the  cause  of  commitment  in  these  cases  was  law- 
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ful,  and  that  the  application  for  the  writ  of  haheas  carpus  must 
he  denied. 

Application  denied. 
Mr.  Justice  Clifford  and  Mr.  Justice  Field  dissented. 


COYLE  V.  SIMITH,  Secretary  of  State  of  Oklahoma. 

Supreme  CJourt  of  the  United  States.    1911. 
221  United  States,  559. 

Error  to  the  Supreme  Court  of  Oklahoma. 

[The  enabling  act  of  June  16,  1906,  by  which  Confess  pro- 
vided for  the  admission  of  Oklahoma  to  the  Union,  provided 
that  the  capital  of  the  new  State  "shall  temporarily  be  at  the 
city  of  Guthrie  and  shall  not  be  changed  therefrom  previous  to 
A.  D.  1913,"  and  that  meanwhile  no  public  money,  except  so 
far  as  necessary,  should  be  appropriated  for  buildings  at  the 
capital.  It  also  provided  that  the  constitutional  convention 
should,  "by  ordinance  irrevocable,  accept  the  terms  and  condi- 
tions of  this  act."  Such  an  ordinance  was  adopted  by  the  con- 
vention and  was  ratified  by  the  people.  In  1910  the  Legislature 
provided  for  the  removal  of  the  capital  from  Guthrie  to  Okla- 
homa City  and  made  appropriations  for  the  erection  of  buildings 
at  tlie  new  capital.  In  a  proceeding  authorized  to  test  the  legal- 
ity of  the  act,  it  was  sustained  by  the  Supreme  Court  of  Okla- 
homa.   Thereupon  this  writ  of  error  was  sued  out.] 

Mr.  Justice  Lurton  delivered  the  opinion  of  the  court.    .    .    . 

The  power  to  locate  its  own  seat  of  government  and  to  deter- 
mine when  and  how  it  shall  be  changed  from  one  place  to  an- 
other, and  to  appropriate  its  own  public  funds  for  that  purpose, 
are  essentially  and  peculiarly  state  powers.  That  one  of  tlie 
original  thirteen  States  could  now  be  shorn  of  such  powers  by 
an  act  of  Congress  would  not  be  for  a  moment  entertained.  The 
question  then  comes  to  this :  Can  a  State  be  placed  upon  a  plane 
of  inequality  with  its  sister  States  in  the  Union  if  the  Congress 
chooses  to  impose  conditions  which  so  operate,  at  the  time  of  its 
admission?  The  argument  is,  that  while  Congress  may  not  de- 
prive a  State  of  any  power  which  it  possesses,  it  may,  as  a  con- 
dition to  the  admission  of  a  new  State,  constitutionally  restrict 
its  authority,  to  the  extent  at  least,  of  suspending  its  powers  for 
a  definite  time  in  respect  to  the  location  of  its  seat  of  govern- 
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meiit.  Tliis  contention  is  predicated  upon  the  constitutional 
power  of  admitting  new  States  to  this  Union,  and  the  constitu- 
tional duty  of  guaranteeing  to  ** every  State  in  this  Union  a  re- 
publican form  of  government."  The  position  of  counsel  for  the 
appellants  is  substantially  this:  That  the  power  of  Congress  to 
admit  new  Statics  and  to  determine  whether  or  not  its  fundamen- 
tal law  is  republican  in  form,  are  political  powers,  and  as  such, 
uncontrollable  by  the  courts.  That  Congress  may  in  the  exer- 
cise of  such  powder  impose  terms  and  conditions  upon  the  admis- 
sion of  the  proposed  new  State,  which,  if  accepted,  will  be  obliga- 
iory,  although  they  operate  to  deprive  the  State  of  powers 
which  it  w^ould  otherwise  possess,  and  therefore,  not  admitted 
upon  "an  equal  footing  w'ith  the  original  States." 

The  power  of  Congress  in  respect  to  the  admission  of  new 
States  is  found  in  the  third  section  of  the  fourth  Article  of  the 
Constitution.  That  provision  is  that,  "new  States  may  be  ad- 
mitted by  the  Congress  into  this  Union."  The  only  expressed 
restriction  upon  this  power  is  that  no  new  State  shall  be  formed 
within  the  jurisdiction  of  any  other  State,  nor  by  the  junction 
of  two  or  more  States,  or  parts  of  States,  without  the  consent 
of  such  States,  as  w^ell  as  of  the  Congress. 

But  what  is  this  power  1  It  is  not  to  admit  political  organiza- 
tions which  are  less  or  greater,  or  different  in  dignity  or  power, 
from  those  political  entities  which  constitute  the  Union.  It  is, 
as  strongly  put  by  counsel,  a  "power  to  admit  States." 

The  definition  of  "a  State"  is  found  in  the  powers  possessed 
by  the  original  States  w^hich  adopted  the  Constitution,  a  defini- 
tion empliasized  by  the  terms  employed  in  all  subsequent  acts  of 
Congress  admitting  new  States  into  the  Union.  The  first  two 
States  admitted  into  the  Union  were  the  States  of  Vermont  and 
Kentucky,  one  as  of  March  4,  1791,  and  the  other  as  of  June  1, 
1792.  No  terms  or  conditions  were  exacted  from  either.  Each 
act  declares  that  the  State  is  admitted  "as  a  new  and  entire 
mrynher  of  the  United  States  of  America."  1  Stat.  189,  191. 
Emphatic  and  significant  as  is  the  phrase  admitted  as  "an  entire 
member,"  even  stronger  was  the  declaration  upon  the  admission 
in  1796  of  Tennessee,  as  the  third  new  State,  it  being  declared 
to  be  "one  of  the  United  States  of  America,"  "on  an  equal  foot- 
ing with  the  original  States  in  all  respects  whatsoever,"  phrase- 
ology which  has  ever  since  been  substantially  followed  in  admis- 
sion acts,  concluding  with  the  Oklahoma  act,  which  declares  that 
Oklahoma  shall  be  admitted  "on  an  equal  footing  with  the 
original  States." 
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The  power  is  to  admit  ''new  States  into  this  Union." 

''This  Union"  was  and  is  a  union  of  States,  equal  in  power, 
dignity  and  authority,  each  competent  to  exert  that  residuum  of 
sovereignty  not  delegated  to  the  United  States  by  the  Constitu- 
tion itself.  To  maintain  otherwise  would  be  to  say  that  the 
Union,  through  the  power  of  Congress  to  admit  new  States, 
might  come  to  be  a  union  of  States  unequal  in  power,  as  includ- 
ing States  whose  powers  were  restricted  only  by  the  Constitu- 
tion, with  others  whose  powers  had  been  further  restricted  by  an 
act  of  Congress  accepted  as  a  condition  of  admission.  Thus  it 
would  result,  first,  that  the  powers  of  Congress  would  not  be 
defined  by  the  Constitution  alone,  but  in  respect  to  new  States, 
enlarged  or  restricted  by  the  conditions  imposed  upon  new 
States  by  its  own  legislation  admitting  them  into  the  Union; 
and,  second,  that  such  new  States  might  not  exercise  all  of  the 
powers  which  had  not  been  delegated  by  the  Constitution,  but 
only  such  as  had  not  been  further  bargained  away  as  conditions 
of  admission.     .     .     . 

The  constitutional  provision  concerning  the  admission  of  new 
States  is  not  a  mandate,  but  a  power  to  be  exercised  with  dis- 
cretion. From  this  alone  it  would  follow  that  Congress  may 
require,  under  penalty  of  denying  admission,  that  the  organic 
law  of  a  new  State  at  the  time  of  admission  shall  be  such  as  to 
meet  its  approval.  A  constitution  thus  supervised  by  Congress, 
would  after  all  be  a  constitution  of  a  State,  and  as  such  subject 
to  alteration  and  amendment  by  the  State  after  admission.  Its 
force  would  be  that  of  a  State  constitution  and  not  that  of  an 
act  of  Congress.     .     .     . 

If  anything  was  needed  to  complete  the  argument  against  the 
assertion  that  Oklahoma  has  not  been  admitted  to  the  Union 
upon  an  equality  of  power,  dignity  and  sovereignty  with  Mas- 
sachusetts or  Virginia,  it  is  afforded  by  the  express  provision  of 
the  act  of  admission,  by  which  it  is  declared  that  when  the  peo- 
ple of  the  proposed  new  State  have  complied  with  the  terms  of 
the  act  that  it  shall  be  the  duty  of  the  President  to  issue  liLs 
proclamation,  and  that  "thereupon  the  proposed  State  of  Okla- 
homa shall  be  deemed  admitted  by  Congress  into  the  Union 
under  and  by  virtue  of  this  act,  on  an  equal  footing  with  the 
original  States.''  The  proclamation  has  been  issued  and  the 
Senators  and  Representatives  from  the  State  admitted  to  their 
seats  in  the  Cougi'ess. 

Has  Oklahoma  been  admitted  upon  an  equal  footing  with  the 
original  States?     If  she  has,  she  by  virtue  of  her  jurisdictional 
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sovereignty  as  such  a  State  may  determine  for  her  own  people 
the  proper  location  of  the  local  seat  of  govcrumeut.  She  is  not 
equal  in  power  to  them  if  she  cannot.  .  .  .  The  constitu- 
tional equality  of  the  States  is  essential  to  the  harmonious  op- 
eration of  the  scheme  upon  which  the  Republic  was  organized. 
When  that  equality  disappears  we  may  remain  a  free  people, 
but  the  Union  will  not  be  the  Union  of  the  Constitution. 

Judgment  ajjii-med. 


JOHNSON  V.  STATE  OP  MARYLAND. 

Supreme  Court  of  the  United  States.     1920. 
254  United  States,  51. 

Error  to  the  Circuit  Court  of  Frederick  County,  State  of 
^laryland. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  an  employee  of  the  Post  OflSce  De- 
partment of  the  United  States  and  while  driving  a  government 
motor  truck  in  the  transportation  of  mail  over  a  post  road  from 
Mt.  Aiiy,  IMaryland,  to  Washington,  was  arrested  in  Marj^land, 
and  was  tried,  convicted  and  fined  for  so  driving  without  hav- 
ing obtained  a  license  from  the  State.  He  saved  his  constitu- 
tional rights  by  motion  to  quash,  by  special  pleas  which  were 
overruled  upon  demurrer  and  by  motion  in  arrest  of  judgment. 
The  facts  were  admitted  and  the  naked  question  is  whether  the 
State  has  power  to  require  such  an  employee  to  obtain  a  license 
by  submitting  to  an  examination  concerning  his  competence  and 
paying  three  dollars,  before  performing  his  official  duty  in  obe- 
dience to  superior  command. 

The  cases  upon  the  regulation  of  interstate  commerce  can  not 
be  relied  upon  as  furnishing  an  answer.  They  deal  with  the 
conduct  of  private  persons  in  matters  in  which  the  States  as 
well  as  the  general  government  have  an  interest  and  which 
would  be  wholly  under  the  control  of  the  States  but  for  the 
supervening  destination  and  the  ultimate  purpose  of  the  acts. 
Here  the  question  Ls  whether  the  State  can  interrupt  the  acts 
of  the  general  government  itself.  With  regard  to  taxation,  no 
matter  how  reasonable,  or  how  universal  and  undiscriminating, 
the  State's  inability  to  interfere  has  been  regarded  as  estab- 
lished since  McCulloch  v.  Maryland,  4  Wheat.  316.     The  de- 
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cision  in  that  case  was  not  put  upon  any  consideration  of  de- 
gree  but  upon  the  entire  absence  of  power  on  the  part  of  the 
States  to  touch,  in  that  way  at  least,  the  instrumentalities  of 
the  United  States ;  4  Wheat.  429,  430 ;  and  that  is  the  law  today. 
Farmers  &  Mechanics  Savings  Bank  v.  I\Iinnesota,  232  U.  S.  516, 
525,  526.  A  little  later  the  scope  of  the  proposition  as  then 
understood  was  indicated  in  Osborn  v.  Bank  of  the  United 
States,  9  Wlieat.  738,  867.  ''Can  a  contractor  for  supplying  a 
military  post  with  provisions,  be  restrained  from  making  pur- 
chases within  any  State,  or  from  transporting  the  provisions  to 
the  place  at  which  the  troops  were  stationed?  or  could  he  be 
fined  or  taxed  for  doing  so  ?  We  have  not  yet  heard  these  ques- 
tions answered  in  the  affirmative."  In  more  recent  days  the 
principle  was  applied  when  the  governor  of  a  soldiers'  home 
was  convicted  for  disregard  of  a  state  law  concerning  the  use 
of  oleomargarine,  while  furnishing  it  to  the  inmates  of  the  home 
as  part  of  their  rations.  It  was  said  that  the  federal  officer  was 
not  ''subject  to  the  jurisdiction  of  the  State  in  regard  to  those 
very  matters  of  administration  which  are  thus  approved  by  Fed- 
eral authority."  Ohio  v.  Thomas,  173  U.  S.  276,  283.  It  seems 
to  us  that  the  foregoing  decisions  establish  the  law  governing 
this  case. 

Of  course  an  employee  of  the  United  States  does  not  secure 
a  general  immunity  from  state  law  while  acting  in  the  course  of 
his  employment.  That  was  decided  long  ago  by  Mr.  Justice 
Washington  in  United  States  v.  Hart,  Pet.  C.  C.  390.  5  Ops. 
Atty.  Gen.  554.  It  very  well  may  be  that,  wlien  the  United 
States  has  not  spoken,  the  siil)jection  to  local  law  would  extend 
to  general  rules  that  might  affect  incidentally  the  mode  of  carry- 
ing out  the  employment — as,  for  instance,  a  statute  or  ordinance 
regulating  the  mode  of  turning  at  the  corners  of  streets. 
Commonwealth  v.  Closson,  229  IMassacluisetts,  329.  This  might 
stand  on  much  the  same  footing  as  lialnlity  under  the  common 
law  of  a  State  to  a  person  injured  by  the  driver's  negligence. 
But  even  the  most  unquestionable  and  most  universally  appli- 
cable of  state  laws,  such  as  those  concerning  murder,  will  not  be 
allowed  to  control  the  conduct  of  a  marshal  of  the  United  States 
acting  luider  and  in  pursuance  of  the  laws  of  the  United  States. 
In  re  Neagle,  135  U.  S.  1. 

It  seems  to  us  that  the  immunity  of  the  instruments  of  the 
United  States  from  state  control  in  the  performance  of  their 
duties  extends  to  a  requirement  that  they  desist  from  perform - 
auce  until  they  satisfy  a  state  officer  upon  examination  that  they 
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are  competent  for  a  necessary  part  of  them  and  pay  a  fee  for 
permission  to  go  on.  Such  a  requirement  does  not  merely  touch 
the  Government  servants  remotely  by  a  general  rule  of  conduct; 
it  laj'S  hold  of  them  in  their  specific  attempt  to  obey  orders  and 
requires  qualifications  in  addition  to  those  that  the  Government 
has  pronounced  sufiScient.  It  is  the  duty  of  the  Department 
to  employ  persons  competent  for  their  work  and  that  duty  it 
must  be  presumed  has  been  performed.  Keim  v.  United  States, 
177  U.  S.  290,  293. 

Judgment  reversed. 
Mr.  Justice  Pitney  and  I\Ir.  Justice  McReynolds  dissent. 


PONZI  V.  FESSENDEN  et  al. 

Supreme  Court  of  the  United  States.     1922. 
258  United  States,  254. 

On  certificate  from  the  Circuit  Court  of  Appeals  for  the 
First  Circuit. 

This  case  comes  here  for  answer  to  the  following  question  of 
law: 

"May  a  prisoner,  with  the  consent  of  the  Attorney  General, 
\vh\]o  sf'rvin«?  a  seiitonce  imposed  by  a  District  Court  of  the 
United  States,  be  lawfully  taken  on  a  writ  of  habeas  corpus, 
(lir«'(t«*d  to  tlie  master  of  tlie  House  of  Correction,  who,  as  Fed- 
eral agent  under  a  mUtimus  issued  out  of  said  District  Court, 
has  custody  of  such  prisoner,  into  a  state  court,  in  the  custody  of 
said  master  and  there  put  to  trial  upon  indictments  there  pend- 
ing ajrainst  him?" 

September  11,  1920,  twenty-two  indictments  were  returned 
against  Charles  Ponzi  in  the  Superior  Coui't  for  Suffolk  County, 
Massafhusotts,  charging  him  with  certain  larcenies. 

October  1,  1920,  two  indictments  charging  violation  of  §  215  of 
the  Federal  Penal  Code  were  returned  against  him  in  the  United 
States  District  Court  for  the  District  of  Massachusetts.  No- 
vember 30,  1920,  he  pleaded  guilty  to  the  first  count  of  one  of 
these,  and  was  sentenced  to  imprisonment  for  five  years  in  the 
House  of  Correction  at  Plymontli,  Massachusetts,  and  com- 
mitted. 

April  21,  1921,  the  Superior  Court  issued  a  writ  of  habeas 
corpus  directing  the  master  of  the  House  of  Correction,  who, 


PONZI  V.  FESSENDEN.  39 

as  federal  agent,  had  custody  of  Ponzi  by  virtue  of  the  mitti- 
mus issued  by  the  District  Court,  to  bring  him  before  the  Supe- 
rior Court  and  to  have  him  there  from  day  to  day  thereafter  for 
trial  upon  the  pending  indictments,  but  to  hold  the  prisoner 
at  all  times  in  his  custody  as  an  agent  of  the  United  States  sub- 
ject to  the  sentence  imposed  by  the  Federal  District  Court. 
Blake,  the  master  of  the  House  of  Correction,  made  a  return 
that  he  held  Ponzi  pursuant  to  process  of  the  United  States  and 
prayed  that  the  writ  be  dismissed. 

Thereafter  the  Assistant  Attorney  General  of  the  United 
States,  by  direction  of  the  United  States  Attorney  General, 
stated  in  open  court  that  the  United  States  had  no  objection  to 
the  issuance  of  the  writ,  to  the  compliance  with  the  writ  by 
Blake,  or  to  the  production  of  Ponzi  for  trial  in  the  Superior 
Court  and  that  the  Attorney  General  had  directed  Blake  to  com- 
ply with  the  \vTit.  Blake  then  produced  the  prisoner,  who  was 
arraigned  on  the  state  indictments  and  stood  mute.  A  plea  of 
not  guilty  was  entered  for  him  by  the  court. 

May  23,  1921,  Ponzi  filed  in  the  District  Court  a  petition  for 
a  writ  of  habeas  corpus  directed  against  the  Justice  of  the  Supe- 
rior Court,  and  against  Blake,  alleging  in  substance  that  he  was 
within  the  exclusive  control  of  the  United  States,  and  that  the 
state  court  had  no  jurisdiction  to  tr}-  him  while  thus  in  federal 
custody.  His  petition  for  writ  of  habeas  corpus  was  denied. 
An  appeal  was  taken  to  the  Circuit  Court  of  Appeals,  the  judges 
of  which  certify  the  question  to  this  court  on  the  foregoing  facts. 
§  239,  Judicial  Code. 

]\Ir.  Chief  Justice  Taft,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

We  live  in  the  jurisdiction  of  two  sovereignties,  each  having 
its  own  system  of  courts  to  declare  and  enforce  its  laws  in  com- 
mon territory.  It  would  be  impossible  for  such  courts  to  fulfil 
their  respective  functions  without  embarrassing  conflict  unless 
rules  were  adopted  by  them  to  avoid  it.  The  people  for  whose 
benefit  these  two  systems  are  maintained  are  deeply  interested 
that  each  system  shall  be  effective  and  unhindered  in  its  vindi- 
cation of  its  laws.  The  situation  requires,  therefore,  not  only 
definite  rules  fijxing  the  powers  of  the  courts  in  cases  of  juris- 
diction over  the  same  persons  and  things  in  actual  litigation, 
but  also  a  spirit  of  reciprocal  comity  and  mutual  assistance  to 
promote  due  and  orderly  procedure. 

One  accused  of  crime  has  a  right  to  a  full  and  fair  trial  ac- 
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cording  to  the  law  of  the  ^vernmcnt  whose  sovereig^iity  he  is 
allcETod  to  have  offended,  but  he  has  no  more  than  that.  He 
shoidd  not  be  permitted  to  use  the  maohinerj^  of  one  sovereignty 
to  obstruct  his  trial  in  the  courts  of  the  other,  unless  the  neces- 
sary operation  of  such  machinery  prevents  his  having  a  fair 
trial.  He  may  not  complain  if  one  sovereignty  waives  its  strict 
riglit  to  exclusive  custody  of  him  for  vindication  of  its  laws  in 
order  that  the  other  may  also  subject  hhn  to  conviction  of  crime 
against  it.  In  re  AndrcAvs,  236  Fed.  300;  United  States  v. 
IMarrin,  227  Fed.  314.  Such  a  waiver  is  a  matter  that  addresses 
itself  solely  to  tlie  discretion  of  the  sovereignty  making  it  and 
of  its  representatives  with  power  to  grant  it. 

One  accused  of  crime,  of  course,  can  not  be  in  two  places  at 
the  same  time.  He  is  entitled  to  be  present  at  every  stage  of  the 
trial  of  himself  in  each  jurisdiction  with  full  opportunity  for 
defense.  Frank  v.  Mangum,  237  U.  S.  309,  341 ;  Lewis  v.  United 
States,  146  U.  S.  370.  If  that  is  accorded  him,  he  can  not  com- 
plain. The  fact  that  he  may  have  committed  two  crimes  gives 
him  no  immunity  from  prosecution  of  either. 

The  chief  rule  which  preserves  our  two  systems  of  courts 
from  actual  conflict  of  jurisdiction  is  that  the  court  which  first 
takes  the  subject-matter  of  tlie  litigation  into  its  control, 
whether  this  be  person  or  propert}^  mast  be  permitted  to  ex- 
liaust  its  remedy,  to  attain  wliieh  it  assumed  control,  before  the 
other  court  shall  attempt  to  take  it  for  its  purpose.  The  prin- 
ciple is  stated  by  Mr.  Justice  IMatthews  in  Co  veil  v.  Heyman, 
111  U.  S.  176,  as  follows: 

"The  forbearance  which  courts  of  co-ordinate  jurisdiction,  ad- 
ministered under  a  single  system,  exercise  towards  each  other, 
whereby  conflicts  are  avoided,  by  avoiding  interference  with  the 
proi'css  of  each  other,  is  a  principle  of  comity,  with  perhaps  no 
higher  sanction  than  the  utility  which  comes  from  concord;  but 
between  State  courts  and  those  of  the  United  States,  it  is  some- 
thing more.  It  is  a  principle  of  right  and  of  law,  and  there- 
fore, of  necessity.  It  leaves  nothing  to  discretion  or  mere  con- 
venience. These  courts  do  not  belong  to  the  same  system,  so 
Far  as  their  jurisdiction  is  concurrent;  and  although  they  co- 
exist in  the  same  space,  they  are  independent,  and  have  no  com- 
mon superior.  They  exercise  jurisdi(;tion,  it  is  true,  within  the 
same  territory,  but  not  in  the  same  plane ;  and  when  one  takes 
into  its  jurisdiction  a  specific  thing,  that  res  is  as  much  with- 
d^a^vll  from  the  judicial  power  of  the  other,  as  if  it  had  been 
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carried  physically  into  a  different  territorial  soverei^ty.** 

The  Heyman  Case  concerned  property,  but  the  same  principle 
applies  to  jurisdiction  over  persons  as  is  shown  by  the  great 
judgment  of  Chief  Justice  Taney  in  Ableman  v.  Booth,  21  How. 
506,  quoted  from,  and  relied  upon,  in  Covell  v.  Heyman. 

In  the  case  at  bar,  the  Federal  District  Court  first  took  cus- 
tody of  Ponzi.  He  pleaded  guilty,  was  sentenced  to  imprison- 
ment and  was  detained  under  United  States  authority  to  suffer 
the  punishment  imposed.  Until  the  end  of  his  term  and  his 
discharge,  no  state  court  could  assume  control  of  his  body  with- 
out the  consent  of  the  United  States.  Under  statutes  permitting 
it,  he  might  have  been  taken  under  the  writ  of  habeas  corpus  to 
^ve  evidence  in  a  federal  court,  or  to  be  tried  there  if  in  the 
same  district,  §  753,  Rev.  Stats.,  or  be  removed  by  order  of  a 
federal  court  to  be  tried  in  another  district,  §  1014,  Rev.  Stats., 
without  violating  the  order  of  commitment  made  by  the  sen- 
tencing court.  Ex  parte  Bollman,  4  Cranch,  75,  98 ;  Ex  parte 
Lamar,  274  Fed.  160,  164.  This  is  with  the  authority  of  the 
same  sovereign  which  committed  him. 

There  is  no  express  authority  authorizing  the  transfer  of  a 
federal  prisoner  to  a  state  court  for  such  purposes.  Yet  we 
have  no  doubt  that  it  exists  and  is  to  be  exercised  with  the  con- 
sent of  the  Attorney  General.  In  that  officer,  the  power  and 
discretion  to  practice  the  comity  in  such  matters  between  the 
federal  and  state  courts  is  vested.  The  Attorney  General  is  the 
head  of  the  Department  of  Justice.  Rev.  Stats.,  §  346.  He  is 
the  hand  of  the  President  in  taking  care  that  the  laws  of  the 
United  States  in  protection  of  the  interests  of  the  United  States 
in  legal  proceedings  and  in  the  prosecution  of  offences,  be  faith- 
fully executed.  .  .  .  By  §  367,  Rev.  Stats.,  the  Attorney 
General  is  authorized  to  send  the  Solicitor  General  or  any  officer 
of  the  Department  of  Justice  "to  any  State  or  District  in  the 
United  States  to  attend  to  the  interests  of  the  United  States  in 
any  suit  pending  in  any  of  the  courts  of  the  United  States,  or 
in  the  courts  of  any  State,  or  to  attend  to  any  other  interest  of 
the  United  States." 

The  prisons  of  the  United  States  and  the  custody  of  prisoners 
under  sentence  are  generally  under  the  supervision  and  regula- 
tion of  the  Attorney  General.  .  .  .  He  is  to  approve  tlie  ex- 
penses of  the  transportation  of  United  States  prisoners  by  the 
marshals  under  his  supervision  to  the  wardens  of  the  prisons 
where  they  are  to  be  confined.    .    .    .    He  makes  contracts  with 
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managrers  of  state  prisons  for  the  custody  of  United  States  pris- 
oners. .  .  .  He  desi^iates  such  prisons.  .  .  .  Release  of 
r^^nited  St<ates  prisoners  on  parole  whether  confined  m  federal 
prisons  or  in  state  prisons  is  not  made  save  with  the  approval  of 
the  Attorney  General.  .  .  .  The  Attorney  General  is  author- 
ized to  change  the  place  of  imprisonment  of  United  States  pris- 
oners confined  in  a  state  prison  when  he  thinks  it  not  sufficient 
to  secure  their  custody,  or  on  their  application,  because  of  un- 
healthy surroundings  or  improper  treatment.  .  .  .  One  im- 
portant duty  the  Attorney  General  has  to  perform  is  the  exam- 
ination of  all  applications  for  pardon  or  commutation,  and  a 
report  and  recommendation  to  the  President. 

This  recital  of  the  duties  of  the  Attorney  General  leaves  no 
doubt  that  one  of  the  interests  of  the  United  States  which  he  has 
authority  and  discretion  to  attend  to,  tlirough  one  of  his  sub- 
ordinates, in  a  state  court,  under  §  367,  Rev.  ^tats.,  is  that 
which  relates  to  the  safety  and  custody  of  United  States  prison- 
ers in  confinement  under  sentence  of  federal  courts.  In  such 
matters  he  represents  the  United  States  and  may  on  its  part 
practice  the  comity  which  the  harmonious  and  effective  operation 
of  both  systems  of  courts  requires,  provided  it  does  not  prevent 
enforcement  of  the  sentence  of  the  federal  courts  or  endanger 
the  prisoner.    .    .    .    Logan  v.  United  States,  144  U.  S.  263, 

The  authorities,  except  when  special  statutes  make  an  excep- 
tion, are  all  agi-eed  that  the  fact  that  a  defendant  in  an  indict- 
ment is  in  prison  serving  a  sentence  for  another  crime  gives 
him  no  immunity  from  the  second  prosecution.  One  of  the  best 
considered  judgments  on  the  subject  is  Rigor  v.  State,  101  Md. 
465.     The  Supreme  Court  of  Maryland  said   (p.  471)  : 

"The  penitentiary  is  not  a  place  of  sanctuary;  and  an  incar- 
cerated convict  ought  not  to  enjoy  an  immunity  from  trial  mere- 
ly because  he  is  undergoing  punishment  on  some  earlier  judg- 
ment of  guilt." 

Delay  in  the  trial  of  accused  persons  greatly  aids  the  guilty 
to  escape  because  witnesses  disappear,  their  memory  becomes 
less  accurate  and  time  lessens  the  vigor  of  officials  charged  with 
the  duty  of  prosecution.  If  a  plea  of  guilty  and  imprisonment 
for  one  offence  is  to  postpone  trial  on  many  others,  it  furnishes 
the  criminal  an  opportunity  to  avoid  the  full  expiation  of  his 
crimes.     .     .     . 

Nor,  if  that  be  here  important,  is  there  any  difficulty  in  re- 
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spect  to  the  execution  of  a  second  sentence.  It  can  be  made  to 
commence  when  the  first  terminates.     .     .     . 

But  it  is  argued  that  when  the  prisoner  is  produced  in  the 
Superior  Court,  he  is  still  in  the  custody  and  jurisdiction  of  the 
United  States,  and  that  the  state  court  can  not  try  one  within 
its  jurisdiction.  This  is  a  refinement  which  if  entertained  would 
merely  obstruct  justice.  The  prisoner  when  produced  in  the 
Superior  Court  in  compliance  with  its  writ  is  personally  pres- 
ent. He  has  full  opportunity  to  make  his  defense  exactly  as  if 
he  were  brought  before  the  court  by  its  own  officer.  State  v. 
Wilson,  38  Conn.  126,  136.  The  trial  court  is  given  all  the  juris- 
diction needed  to  try  and  hear  him  by  the  consent  of  the  United 
States,  w^hich  only  insists  on  his  being  kept  safely  from  escape 
or  from  danger  under  the  eye  and  control  of  its  officer.  This 
arrangement  of  comity  betw^een  the  two  governments  works  in 
no  way  to  the  prejudice  of  the  prisoner  or  of  either  sovereignty. 

The  question  must  be  answered  in  the  affirmative. 

Note. — The  Union  and  the  Constitution. — In  Dred  Scott  v.  Sandford 
(1857),  19  Howard,  393,  441,  Chief  Justice  Taney  said:  "When  the 
present  United  States  came  into  existence  under  the  new  government 
[meaning  the  present  Constitution],  it  was  a  new  political  body,  a  new 
nation,  then  for  the  first  time  taking  its  place  in  the  family  of  nations." 
In  this  statement  the  great  Chief  Justice  made  the  common  error  of 
identifying  a  political  community  with  its  agent  the  government.  The 
United  States  came  into  existence  as  a  nation  with  the  adoption  of  the 
Declaration  of  Independence,  and  not  upon  the  recognition  of  its 
independence  by  the  mother  country  in  1783  nor  with  the  adoption  of 
the  present  Constitution  in  1788,  Ware  v.  Hylton  (1796),  2  Dallas,  199, 
227;  Mcllvaine  v.  Coxe's  Lessee  (1808),  4  Cranch,  209,  212;  Harcourt 
V.  Gaillard  (1827),  12  Wheaton,  523,  527;  United  States  v.  Repentigny 
(1866),  5  Wallace,  211.  The  following  words  in  the  preamble  of  the 
Articles  of  Confederation  are  significant:  "Whereas  the  Delegates  of 
the  United  States  of  America  in  Congress  assembled  did  on  the 
fifteenth  day  of  November  in  the  Year  of  Our  Lord  One  thousand  seven 
Hundred  and  Seventy-seven,  and  in  the  second  Year  of  the  Independ- 
ence of  America  agree  to  certain  articles  of  Confederation  and  per- 
petual union  between  the  States."  In  Respublica  v.  Sweers  (1779),  1 
Dallas,  41,  the  defendant,  who  was  charged  with  uttering  forgeries 
with  intent  to  defraud  the  United  States,  argued  "that,  at  the  time  of 
the  offense  charged,  the  United  States  were  not  a  body  corporate  known 
in  law."  In  passing  sentence  on  him  Chief  Justice  McKean  of  Penn- 
sylvania, said  to  this  contention:  "The  court  are  of  a  different  opin- 
ion. From  the  moment  of  their  association,  the  United  States  neces- 
sarily became  a  body  corporate;  for,  there  was  no  superior  from  whom 
that  character  could  otherwise  be  derived.  In  England,  the  king,  lords 
and  commons  are  certainly  a  body  corporate;  and  yet  there  never  was 
any  chaxter  or  statute  by  which  they  were  expressly  so  created." 
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The  Second  Continental  Congress,  which  met  in  1775,  was  described 
in  the  New  Jersey  Constitution  of  1776  as  "the  supreme  council  of 
the  American  Colonies,"  but  it  soon  became  more  than  a  council.  As 
hostilities  had  already  begun  and  Lexington  and  Concord  had  been 
fought,  it  assumed  the  direction  of  affairs,  authorized  the  raising  of  an 
army,  appointed  George  Washington  to  be  commander-in-chief  thereof, 
placed  the  foreign  relations  of  the  colonies  under  the  control  of  "a 
Committee  of  Correspondence  with  our  friends  abroad,"  issued  paper 
money,  negotiated  loans  to  which  it  pledged  the  credit  of  the  colonies, 
and  finally,  declared  the  colonies  to  be  free  and  independent  States. 
All  this  was  done  without  legal  warrant.  The  government  was  a 
de  facto  government  to  which  the  colonies  submitted  of  necessity.  It 
was  this  de  facto  union  which  Lincoln  had  in  mind  when  he  said: 
"The  Union  is  older  than  any  of  the  States,  and  in  fact  it  created  them 
as  States." 

The  Declaration  of  Independence  made  no  change  in  the  legal  status 
of  the  government  of  the  Union.  For  almost  five  years  the  United 
States  lived  under  an  unwritten  constitution.  Finally,  in  1781,  the 
Articles  of  Confederation,  the  first  written  constitution  of  the  Union, 
were  adopted.  The  government  for  which  they  provided,  aptly  de- 
scribed by  Washington  as  "a  half-starved,  limping  government,  that 
appears  to  be  always  moving  upon  crutches,  and  tottering  at  every 
step,"  was  so  ineffective  that  after  an  experience  of  six  years  it  was 
abandoned  and  the  present  Constitution  was  adopted.  The  old  Congress 
continued  to  act  as  a  government  until  the  first  of  November,  1788, 
when  it  was  dissolved,  as  Marshall  said,  "by  the  successive  disappear- 
ance of  its  members."  The  new  Constitution  came  into  operation  on 
the  first  Wednesday  in  March,  1789,  Owings  v.  Speed  (1820),  5 
Wheaton,  420. 

The  Construction  of  the  Constitution. — Wliile  in  the  main  the  Con- 
stitution is  to  be  construed  as  any  other  written  instrument  would  be, 
an  important  distinction  is  to  be  noted,  "We  must  never  forget,"  said 
Marshall,  "that  it  is  a  constitution  we  are  expounding."  The  purpose 
of  the  instrument  sets  it  apart  from  other  written  instruments  and 
governs  its  interpretation.  "A  constitution,  establishing  a  frame  of 
government,  declaring  fundamental  principles,  and  creating  a  national 
sovereignty,  and  intended  to  endure  for  ages  and  to  be  adapted  to  the 
various  crises  of  human  affairs,  is  not  to  be  interpreted,"  said  Mr. 
Justice  Gray,  "with  the  strictness  of  a  private  contract."  Juilliard  v. 
Greenman  (1884),  110  U.  S.  421.  The  Constitution  should  not  be 
expected  to  possess  the  precision  and  detail  of  a  code  of  laws.  Its 
nature  "requires  that  only  its  great  outlines  should  be  marked,  its 
important  objects  designated  and  the  minor  ingredients  which  com- 
pose those  objects  be  deduced  from  the  nature  of  the  objects  them^ 
selves."  McCulloch  v.  Maryland  (1819),  4  Wheaton,  31G.  That  which 
is  Implied  is  as  much  a  part  of  the  Constitution  as  that  which  is 
expressed.  Ex  parte  Yarbrough  (1884),  110  U.  S.  G51.  That  which  is 
reasonably  appropriate  and  relevant  to  the  exercise  of  a  granted 
power  is  implied  In  the  grant,  Marshall  v.  Gordon  (1917),  243  U.  S. 
621.  The  instrument  Is  to  be  read  and  construed  as  a  unit.  The  mean- 
ing of  each  Individual  clause  Is  to  be  determined  in  the  light  of  all  Its 
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provisions.  If  one  clause  appears  to  contradict  another,  the  two  are 
to  be  so  construed,  if  possible,  as  to  give  effect  to  both,  for  all  parts 
of  the  Constitution  are  assumed  to  have  equal  validity,  Prout  v.  Starr 
(1903),  1S8  U.  S.  543.  No  word  or  clause  should  be  rejected  as  super- 
fluous but  each  must  be  given  its  due  force  and  appropriate  meaning, 
Knowlton  v.  Moore  (1900),  178  U.  S.  41.  Since  many  of  the  provisions 
of  the  (Constitution  represent  a  compromise  of  opposing  opinions,  they 
can  best  be  interpreted  in  the  light  of  the  purpose  which  they  were 
intended  to  serve,  Prigg  v.  Pennsylvania  (1842),  IG  Peters,  539,  610. 
In  determining  the  purpose  of  a  provision,  the  mischief  which  it  was 
intended  to  remedy  may  be  examined,  Craig  v.  Missouri  (183G),  4 
Peters,  410,  431;  Rhode  Island  v.  Massachusetts  (1838),  12  Peters,  057, 
723.  Assistance  in  determining  the  meaning  of  a  clause  may  be  de- 
rived from  legislation  contemporary  with  its  adoption.  In  construing 
the  constitutional  provision  as  to  the  appellate  jurisdiction  of  the  Su- 
preme Court  and  the  validity  of  the  Judiciary  Act,  Chief  Justice  Mar- 
shall said,  "We  know  that  in  the  Congress  which  passed  that  Act  were 
many  eminent  members  of  the  Convention  which  formed  the  Consti- 
tution. Not  a  single  individual,  so  far  as  is  known,  supposed  that 
part  of  the  Act  which  gives  the  Supreme  Court  appellate  jurisdiction 
over  the  judgments  of  State  courts  in  the  cases  therein  specified,  to  be 
unauthorized  by  the  Constitution,"  Cohens  v.  Virginia  (1821),  6 
Wheaton,  264.  A  construction  uninterrupted  and  long-continued  may 
give  to  a  doubtful  clause  a  settled  meaning,  Cooley  v.  The  Wardens  of 
the  Port  (1851),  12  Howard,  299,  315;  Murray  v.  Hoboken  Land,  Etc. 
Co.  (1856),  18  Howard,  272;  Ames  v.  Kansas  (1884),  111  U.  S.  449,  469. 
Of  particular  value  as  a  contemporary  construction  of  the  Constitution 
is  The  Federalist,  Pollock  v.  Farmers'  Loan  &  Trust  Co.  (1895),  158 
U.  S.  601,  627.  The  history  of  the  various  provisions  of  the  Constitu- 
tion may  be  examined  in  order  to  determine  their  meaning.  "The 
necessities  which  gave  birth  to  the  Constitution,  the  controversies 
which  preceded  its  formation,  and  the  conflicts  of  opinion  which  wore 
settled  by  its  adoption,  may  properly  be  taken  into  view  for  the  pur- 
pose of  tracing  to  its  source  any  particular  provision  of  the  Constitu- 
tion," said  Chief  Justice  White,  "in  order  thereby  to  be  enabled  to 
correctly  interpret  its  meaning,"  Knowlton  v,  Moore  (1900),  178  U.  S. 
41.  But  the  known  history  of  the  origin  and  purpose  of  a  constitu- 
tional provision  cannot  limit  the  effect  of  plain  and  unambiguous 
words,  Maxwell  v.  Dow  (1900),  176  U.  S.  581.  The  Fourteenth  Amend- 
ment was  undoubtedly  adopted  for  the  protection  of  the  newly  liber- 
*.ted  negroes,  but  there  is  nothing  in  its  language  to  intimate  th^t 
its  provisions  apply  only  to  that  race,  and  in  fact  neerroes  are  in- 
volved in  a  very  small  proportion  of  the  cases  which  arise  undyr  it. 
The  meaning  of  many  clauses  in  the  Constitution  is  determined  by 
the  fact  that  they  are  written  in  the  language  of  the  English  common 
law.  Trial  by  jury  means  a  common  law  jury  of  twelve,  Thompson  v. 
Utah  (1895),  170  U.  S.  343,  whose  verdict  is  unanimous,  Capital  Trac- 
tion Co.  V.  Hof  (1899),  174  U.  S.  1.  Other  terms  which  must  be  in- 
terpreted in  the  light  of  the  common  law  are  ex  post  faeto  laws,  Colder 
V.  Bull  (1708),  3  Dallas,  386;  bill  of  attainder.  Cnmmings  v.  Mi.ssouri 
n8G6).    4    Wallace,    277;     self-incrimination.    Buvd    v.    United    States 
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(1SS6),  116  U.  S.  616;  pardon,  United  States  v.  Wilson  (1833),  7  Peters, 
150;  capital  or  otherwise  infamous  crime,  Ex  parte  Wilson  (18S5),  114 
U.  S.  417;   jeopardy.  Ex  parte  Lange    (1873),  IS  Wallace,  1G3. 

The  Position  of  the  States  in  the  Union. — Congress  is  authorized  to 
admit  new  States  to  tht'  Union.  It  may  prescribe  conditions  upon  the 
fulfillment  of  which  admission  may  be  made  to  depend,  Permoli  v.  First 
Municipality  of  New  Orleans  (1845),  3  Howard,  589;  but  as  the  Con- 
stitution contemplates  that  the  States  shall  stand  upon  an  equal  foot- 
ing as  to  constitutional  right  and  power,  a  new  State  may,  after  ad- 
mission, free  itself  from  any  condition  which  places  it  in  a  position 
of  inequality.  See  Mount,  Violation  by  a  State  of  the  Conditions  of 
its  Enabling  Act,  CohnnMa  Law  Review,  XVIII,  591.  Hence  the  pro- 
visions of  the  Ordinance  of  1787,  which  were  declared  to  be  "articles 
of  compact  between  the  original  States  and  the  people  and  States  in 
the  said  territory"  which  should  "forever  remain  unalterable  unless 
by  common  consent,"  became  inoperative  when  the  States  formed  in 
the  Northwest  Territory  were  admitted  to  the  Union  except  in  so  far 
as  the  new  States  expressly  adopted  them.  Sands  v.  Manistee  River  Im- 
provement Co.  (1887),  123  U.  S.  288;  Hawkins  v.  Bleakly  (1917),  243 
U.  S.  210.  But  provisions  restricting  the  authority  of  a  new  State  over 
Federal  public  land  therein  do  not  affect  its  political  status  or  impair 
its  equal  position  in  the  Union  and  are  valid,  Stearns  v.  Minnesota 
(1900),  179  U.  S.  223.  And  restrictions  on  the  action  of  a  State  on  a 
subject  within  the  jurisdiction  of  Congress  are  valid,  for  they  could  be 
imposed  by  Congress  after  as  well  as  before  the  admission  of  the 
State,  FJconomy  Light  and  Power  Co.  v.  United  States  (1921),  256 
U.  S.  113.  But  a  treaty  with  an  Indian  tribe  relating  to  hunting  on 
public  lands  afterwards  included  in  a  new  State  is  abrogated  by  its 
admission,  since  without  such  abrogation  the  new  State  would  not 
possess  the  same  jurisdiction  over  its  territory  as  is  possessed  by  the 
other  States,  Ward  v.  Race  Horse  (1895),  163  U.  S.  504.  For  further 
discussion  of  the  equality  of  the  States,  see  Pollard's  Lessee  v.  Hagan 
(1845),  3  Howard,  212;  Strader  v.  Graham  (1850),  10  Howard  82; 
Eacanaba  Co.  v.  Chicago  (1882),  107  U.  S.  678;  Van  Brocklin  v.  Ten- 
nessee (1886),  117  U.  S.  151;  Huse  v.  Glover  (1886),  119  U.  S.  543; 
CV'illamette  Iron  Bridge  Co.  v.  Hatch  (1888),  125  U.  S.  1;  Boyd  v. 
Thayer  (1892),  143  U.  S.  135;  Bolln  v.  Nebraska  (1900),  176  U.  S. 
83;   Coyle  v.  Oklahoma   (1911),  221  U.  S.  559. 

The  Constitution  provides  that  "no  State  shall  enter  into  any  treaty, 
alliance  or  confederation."  The  effort  of  the  Southern  States  to  se- 
cede and  establish  a  new  Confederacy  was  in  plain  contravention  of  this 
provision  and  the  Confederate  States  of  America  never  had  any  legal 
existence,  Williams  v.  Bruffy  (1877),  96  U.  S.  176.  It  was  "simply  an 
armed  resistance  to  the  rightful  authority  of  the  sovereign,"  Hickman 
v.  Jones  (1870),  9  Wallace,  197.  In  Lamar  v.  MIcou  (1884),  112  U.  S. 
452,  It  was  said  that  since  "the  so-called  Confederate  government  was 
in  no  sense  a  lawful  government  but  was  a  mere  government  of  force, 
having  its  origin  and  foundation  in  rebellion  against  the  United 
States,"  its  bonds  had  no  legal  value  except  by  agreement  or  accept- 
ance between  parties  capable  of  contracting  and  hence  an  investment  of 
trust  funds  in  such  bonds  "was  clearly  unlawful  and  no  legislative  act 
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or  judicial  decree  or  decision  of  any  State  could  justify  it."  In  as 
much  as  the  rebellious  States  had  never  in  point  of  law  ceased  to  he 
members  of  the  Union,  the  acts  of  the  several  members  of  the  Con- 
federacy, in  so  far  as  they  were  not  contrary  to  their  allegiance  to  the 
Union  nor  in  violation  of  rights  under  the  Constitution  were  treated  as 
valid  and  binding,  Keith  v.  Clark  (1879),  97  U.  S.  454.  "The  existence 
of  a  state  of  insurrection  and  war  did  not  loosen  the  bonds  of  society 
or  do  away  with  civil  government,"  Horn  v.  Lockhart  (1873),  17 
Wallace,  570.  For  further  discussion  of  the  status  of  the  Confederacy 
and  its  members  during  the  Civil  War  and  the  legal  consequences  of 
their  acts,  see  Thorington  v.  Smith  (1868),  8  Wall.  1;  Miller  v.  United 
States  (1870),  11  Wall.  268;  Delmas  v.  Insurance  Co.  (1872),  14  Wall. 
661;  Gunn  v.  Barry  (1873),  15  Wall.  610;  Sprott  v.  United  States 
(1874),  20  Wall.  459;  Dewing  v.  Perdicaries  (1877),  96  U.  S.  193; 
Ford  V.  Surget  (1878),  97  U.  S.  594;  Baldy  v.  Hunter  (1898),  171  U.  S. 
888;  Oakes  v.  United  States  (1898),  174  U.  S.  778. 

Interstate  Relations. — The  States  are  forbidden  without  the  consent 
of  Congress  "to  enter  into  any  agreement  or  compact  with  another 
State  or  with  a  foreign  power."  This  clause  received  extended  consid- 
eration for  the  first  time  in  Holmes  v.  Jennison  (1840),  14  Peters,  540, 
which  involved  the  question  as  to  whether  the  State  of  Vermont  could, 
without  the  consent  of  Congress,  recognize  the  extradition  proceedings 
of  the  Dominion  of  Canada  and  surrender  a  fugitive  from  justice. 
The  court  was  evenly  divided  on  the  principal  question  and  it  re- 
mained undetermined.  The  constitutional  provision  was  again  fully 
discussed  in  Virginia  v.  Tennessee  (1893),  148  U.  S.  501.  The  two 
States  had  jointly  appointed  commissioners  to  survey  and  fix  their 
boundary  line,  and  subsequently  adopted  the  boundary  so  ascertained. 
The  Court  held  that  such  action  did  not  contravene  the  Constitution 
-ind  expressly  stated  that  "there  are  many  matters  upon  which  dif- 
ferent States  may  agree  that  can  in  no  respect  concern  the  United 
States."  The  implication  is  that  such  agreements  are  valid  without 
the  consent  of  Congress.  The  Constitution  makes  no  requirement  as 
to  the  manner  in  which  Congress  shall  sanction  an  agreement  or 
compact.  Its  consent  may  be  manifested  by  the  adoption  or  approval 
of  proceedings  taken  under  the  agreement,  Wharton  v.  Wise  (1894), 
153  U.  S.  155,  or  by  itself  taking  action  which  the  agreement,  if  sanc- 
tioned, was  intended  to  bring  about,  Green  v.  Piddle  (1823),  8 
Wheaton,  1,  85.  Most  of  the  agreements  between  States  to  which 
Congress  has  assented  relate  to  boundaries.  See  Bruce,  The  Compacts 
and  Agreements  of  States  with  One  Another  and  with  Foreign  Powers, 
Minnesota  Laio  Review,  U,  500. 

The  Constitution  provides  that  "a  person  charged  in  any  State  with 
treason,  felony  or  other  crime  who  shall  flee  from  justice  and  be  found 
in  another  State  shall,  on  demand  of  the  executive  authority  of  the 
State  from  which  he  fled,  be  delivered  up,  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime."  It  was  evidently  contemplated  that 
the  "right  of  asylum,"  the  source  of  so  many  international  contro- 
versies, should  not  exist  as  between  the  States  of  the  Union,  but  as  the 
provision  is  not  self-executing,  since  it  does  not  specify  the  authority 
upon  whom  the  demand  is  to  be  made  nor  the  form  of  the  demand  nor 
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the  manner  of  recovering:  the  fugitives,  and  as  Congress  has  lever 
enacted  adequate  legislation  for  its  execution,  a  fugitive's  quest  for  a 
friendly  Governor  who  will  refuse  to  surrender  him,  as  in  the  case  of 
the  persons  charged  with  the  murder  of  Governor  Goebel  of  Kentucky, 
is  not  an  unkno\Nn  spectacle.  The  constitutional  provision  is  manda- 
tory and  does  not  suggest  that  the  authority  upon  whom  demand  for 
the  surrender  of  the  fugitive  is  made  should  himself  determine  the 
fugitive's  guilt  or  whether,  if  surrendered,  he  will  receive  a  fair  trial. 
But  a  governor  upon  whom  demand  is  made  for  the  surrender  of  a 
fugitive  may  require  satisfactory  proof  that  the  fugitive  was  present 
in  the  demanding  State  at  the  time  his  alleged  offense  was  com- 
mitted, Hyatt  v.  Corkran  (1903),  188  U.  S.  691;  that  he  is  really  a 
fugitive  from  the  justice  of  the  demanding  State,  Ex  parte  Reggel 
(1885),  114  U.  S.  642;  and  that  he  is  substantially  charged  with  a 
crime  against  the  laws  of  the  State  from  which  he  is  alleged  to  have 
fled,  Roberts  v.  Reilly  (1885),  116  U.  S.  80.  Rendition  may  be  de- 
manded for  any  violation  of  a  State's  criminal  laws,  Taylor  v.  Taintor 
(1872),  16  Wallace,  375.  Tlie  process  of  recovering  fugitives  who  have 
taken  refuge  in  another  State  is  commonly,  but  inaccurately,  described 
as  extradition.  International  extradition  is  based  upon  treaty  engage- 
ments between  independent  nations,  while  the  interstate  rendition  pro- 
vided for  in  the  Constitution  is  one  of  the  means  of  making  the 
Union  more  perfect,  of  establishing  justice  and  of  assuring  domestic 
tranquillity.  If  the  States  fail  to  assist  each  other  to  the  extent  pro- 
vided in  this  clause,  the  prompt  and  eflficient  administration  of  their 
criminal  laws  is  impossible.  The  language  of  some  of  the  cases  stating 
that  this  clause  is  in  the  nature  of  a  treaty  stipulation  is  based 
upon  a  misapprehension  of  its  function.  The  matter  is  well  dis- 
cussed in  Lascelles  v.  Georgia  (1893),  148  U.  S.  537.  Doubt  as  to 
the  authority  of  Congress  to  enact  legislation  in  execution  of  this 
clause  was  once  expressed,  but  long  acquiescence  in  the  contemporary 
construction  embodied  in  the  act  of  1793,  1  Stat.  302,  has  resolved  the 
doubt  in  favor  of  the  necessary  authority,  Roberts  v.  Reilly  (1885), 
116  U.  S.  80.  The  act  makes  it  the  duty  of  the  governor  of  the  State 
or  Territory  where  the  fugitive  may  be  to  arrest  and  deliver  him  to 
the  agent  of  the  State  or  Territory  from  which  he  fled,  but  the  duty 
cannot  be  enforced  by  mandamus,  Kentucky  v.  Dennison  (1860),  24 
Howard,  06.  The  validity  of  the  arrest  may  be  examined  in  habeas 
corpus  proceedings  cither  by  a  Federal  court,  Roberts  v.  Reilly  (1885), 
116  U.  S.  80,  or  by  the  courts  of  the  State  where  the  arrest  was  made, 
Robb  V.  Connelly  (1884),  111  U.  S.  024.  If  the  governor  orders  an 
arrest  after  receiving  conclusive  evidence  that  the  person  arrested  is 
not  a  fugitive,  the  court  will  order  the  prisoner  to  be  discharged, 
Hyatt  V.  Corkran  (1903),  188  U.  S.  091.  The  motive  which  prompted 
a  person  to  leave  a  State  does  not  determine  whether  he  is  a  fugitive, 
Drew  v.  Thaw  (1914),  235  U.  S.  432.  It  is  enough  that  he  has  left 
the  State  where  his  alleged  crime  was  committed.  The  fact  that  the 
fugitive  does  not  believe  that  he  has  violated  the  criminal  laws  of  the 
State  from  which  he  fled  Is  not  material,  Appleyard  v.  Massachusetts 
(190C),  203  U.  S.  222.  A  fugitive,  upon  his  return  to  the  State  from 
which  he  fled,  may  be  tried  not  only  for  the  offense  for  which  his 
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return  was  demanded,  but  also  for  any  other  offense  against  the  laws 
of  the  demanding  State,  Lascelles  v.  Georgia  (1893),  148  U.  S.  537. 
A  fugitive  who  has  been  abducted  from  a  foreign  country  with  which 
the  United  States  has  an  extradition  treaty  is  subject  to  trial  in  the 
State  from  which  he  fled,  Ker  v.  Illinois  (1886),  119  U.  S.  436,  and 
so  also  of  a  fugitive  who  has  been  abducted  from  one  State  to  another, 
Mahon  v.  Justice  (1888),  127  U.  S.  700,  or  whose  surrender  has  been 
obtained  by  fraud  and  connivance,  Pettibone  v.  Nichols  (1906),  203 
U.  S.  192.  The  classic  treatment  of  this  subject  is  John  Bassett  Moore, 
A  Treatise  on  Extradition  and  Interstate  Rendition. 

The  Constitution  provides  that  "full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  State.  And  the  Congress  may  by  general  laws  prescribe 
the  manner  in  which  such  acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  Neither  the  Federal  nor  the  State 
courts  are  under  any  constitutional  duty  to  give  effect  to  judgments  of 
the  courts  of  foreign  countries.  If  they  do  so  it  is  because  of  comity, 
Aetna  Life  Insurance  Co.  v.  Tremblay  (1912),  223  U.  S.  185.  This 
clause  must  be  interpreted  in  the  light  of  other  provisions  of  the  Con- 
stitution and  no  State  can  obtain  in  another  jurisdiction  full  faith 
and  credit  for  any  of  its  judicial  proceedings  which  are  lacking  in  that 
due  process  of  law  which  the  Constitution  requires.  Old  Wayne  Mutual 
Life  Association  v.  McDonough  (1907),  204  U.  S.  8.  The  relation  of 
the  two  parts  of  the  constitutional  provision  as  to  due  faith  and  credit 
was  thus  described  in  M'Elmoyle  v.  Cohen  (1839),  13  Peters,  312,  326: 
"It  must  be  obvious,  when  the  Constitution  declared  that  full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records  and  judi- 
cial proceedings  of  every  other  State,  and  provides  that  Congress  may, 
by  general  laws,  prescribe  the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  effect  thereof,  that  the  latter 
clause,  as  it  relates  to  judgments,  was  intended  to  provide  the  means 
of  giving  to  them  the  conclusiveness  of  judgments  upon  the  merits, 
when  it  is  sought  to  carry  them  into  judgments  by  suits  in  the  tri- 
bunals of  another  State.  The  authenticity  of  a  judgment  and  its 
effect  depend  upon  the  law  made  in  pursuance  of  the  Constitution;  the 
faith  and  credit  due  to  it  as  the  judicial  proceeding  of  a  State  is 
given  by  the  Constitution,  independently  of  all  legislation."  If  it  were 
not  for  this  provision  in  the  Constitution,  the  judgments  of  State 
courts,  like  the  judgments  of  the  courts  of  foreign  countries,  would  be 
examinable  when  sued  on  in  the  courts  of  another  State,  Hilton  v. 
Guyot  (1895),  159  U.  S.  113.  "The  effect  of  this  clause  is  to  put  the 
judgment  of  the  court  of  one  State,  when  sued  upon,  or  pleaded  in 
estoppel,  in  the  courts  of  another  State,  upon  the  plane  of  a  domestic 
Judgment  in  respect  of  conclusiveness  as  to  the  facts  adjudged,"  Bige- 
low  V.  Old  Dominion  Copper,  &c.  Co.  (1912),  225  U.  S.  111.  Hence 
the  decree  of  a  State  court  has  the  same  effect  in  other  States  which 
it  has  in  the  State  where  rendered.  Cheever  v.  Wilson  (1869),  9 
Wallace,  123.  Obviously  it  can  have  no  greater  effect,  Robertson  v. 
Pickrell  (1883),  109  U.  S.  010.  The  decree  of  a  court  is  entitled  to 
full  faith  and  credit  in  other  States  only  when  it  bad  jurisdiction  to 
make    the    decree.      Thompson    v.    Thompson    (1913),    226    U.    S.    551. 
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Hence  a  decree  of  divorce  rendered  by  the  court  of  a  State  wliere 
neither  party  to  the  divorce  had  a  domicile  is  not  entitled  to  faith  and 
credit  in  other  States,  Bell  v.  Bell  (1901),  181  U.  S.  175.  A  decree  of 
divorce  obtained  in  South  Dakota  by  a  citizen  of  Massachusetts  was 
refused  recognition  in  Massachusetts  on  the  ground  that  the  residence 
in  South  Dakota  was  not  bona  fide  but  was  in  fraud  of  the  laws  of 
Massachusetts  and  therefore  the  court  of  South  Dakota  had  no  juris- 
diction, Andrews  v.  Andrews  (1903),  188  U.  S.  37.  For  further  dis- 
cussion of  the  interstate  recognition  of  decrees  of  divorce  see  Atherton 
V.  Atherton  (1901),  181  U.  S.  155,  and  Haddock  v.  Haddock  (1906), 
201  U.  S.  562.  A  decision  made  by  a  court  without  jurisdiction  is 
without  due  process  and  is  void  not  only  in  other  States,  but  in  the 
State  where  made,  Pennoyer  v.  Neff  (1877),  95  U.  S.  714.  "The  courts 
of  the  United  States  are  bound  to  give  to  the  judgments  of  the  State 
courts  the  same  faith  and  credit  that  the  courts  of  one  State  are  bound 
to  give  to  the  judgments  of  the  courts  of  her  sister  States,"  Cooper  v. 
Newell  (1899),  173  U.  S.  553.  A  good  brief  discussion  of  the  full  faith 
and  credit  clause  is  contained  in  Burdick,  The  Law  of  the  American 
Constitution,  475-481. 


Section  2.     Inherent  and  Implied  Powers  op  the  Federal 

Government. 

IMcCULLOCH  V.  THE  STATE  OF  MARYLAND  et  al. 

Supreme  Court  of  the  United  States.    1819. 
4  Wheaton,  316. 

Error  to  the  Court  of  Appeals  of  the  State  of  Maryland. 

[In  1816,  Confess  incorporated  the  Bank  of  the  United 
States,  which  in  1817  established  a  branch  in  Baltimore.  In 
1818  the  Le^slature  of  Maryland  passed  "An  Act  to  impose  a 
Tax  on  all  Banks,  or  Branches  thereof,  in  the  State  of  Maryland, 
not  chartered  by  the  Legislature."  McCulloch,  the  cashier  of 
the  branch  in  Baltimore,  having  issued  notes  upon  unstamped 
paper  in  violation  of  this  act,  this  suit  was  brought  against  him. 
In  the  course  of  the  argument  both  the  power  of  Congress  to 
incorporate  a  bank  and  the  power  of  a  State  to  tax  such  a  bank 
were  called  in  question.] 

Marsuai.l,  Ch.  J.,  delivered  the  opinion  of  the  court. 

In  the  case  now  to  be  determined,  the  defendant,  a  sovereign 
state,  denies  the  obligation  of  a  law  enacted  by  the  legislature  of 
the  Union;  and  the  plaintiff,  on  his  part,  contests  the  validity  of 
an  act  which  has  been  passed  by  the  legislature  of  that  state. 
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The  constitution  of  our  country,  in  its  most  interesting  and  vital 
parts,  is  to  be  considered;  the  conflicting  powers  of  the  govern- 
ment of  the  Union  and  of  its  members,  as  marked  in  that  consti- 
tution, are  to  be  discussed ;  and  an  opinion  given,  which  may  es- 
sentially influence  the  great  operations  of  the  government.  N(» 
tribunal  can  approach  such  a  question  without  a  deep  sense  of 
its  importance,  and  of  the  awful  responsibility  involved  in  its 
decision.  But  it  must  be  decided  peacefully,  or  remain  a  source 
of  hostile  legislation,  perhaps  of  hostility  of  a  still  more  serious 
nature;  and  if  it  is  to  be  so  decided,  by  this  tribunal  alone  can 
the  decision  be  made.  On  the  supreme  court  of  the  United 
States  has  the  constitution  of  our  country  devolved  this  im- 
portant duty. 

The  first  question  made  in  the  cause  is,  has  congress  power 
to  incorporate  a  bank?  It  has  been  truly  said,  that  this  can 
scarcely  be  considered  as  an  open  question,  entirely  unpreju- 
diced by  the  former  proceedings  of  the  nation  respecting  it. 
The  principle  now  contested  was  introduced  at  a  very  early  pe- 
riod of  our  history,  has  been  recognized  by  many  successive 
legislatures,  and  has  been  acted  upon  by  the  judicial  depart- 
ment, in  cases  of  peculiar  delicacy,  as  a  law  of  undoubted  obliga- 
tion. 

It  w411  not  be  denied,  that  a  bold  and  daring  usurpation  might 
be  resisted,  after  an  acquiescence  still  longer  and  more  complete 
than  this.  But  it  is  conceived  that  a  doubtful  question,  one  on 
which  human  reason  may  pause,  and  the  human  judgment  be 
suspended,  in  the  decision  of  which  the  great  principles  of  lib- 
erty are  not  concerned,  but  the  respective  powers  of  those  who 
are  equally  the  representatives  of  the  people,  are  to  be  adjusted, 
if  not  put  at  rest  by  the  practice  of  the  government,  ought  to 
receive  a  considerable  impression  from  that  practice.  ■  An  expo- 
sition of  the  constitution,  deliberately  established  by  legislative 
acts,  on  the  faith  of  which  an  immense  property  has  been  ad- 
vanced, ought  not  to  be  lightly  disregarded. 

The  power  now  contested  was  exercised  by  the  first  congress 
elected  under  the  present  constitution.  The  bill  for  incorpora- 
ting the  Bank  of  the  United  States  did  not  steal  upon  an  un- 
suspecting legislature,  and  pass  unobserved.  Its  principle  was 
completely  understood,  and  was  opposed  with  equal  zeal  and 
ability.  After  being  resisted,  first  in  the  fair  and  open  field  of 
debate,  and  afterwards  in  the  executive  cabinet,  with  as  much 
persevering  talent  as  any  measure  has  ever  experienced,  and  be- 
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iii{j:  supported  by  arguments  which  convinced  minds  as  pure 
and  as  intelligent  as  this  country  can  boast,  it  became  a  law. 
The  original  act  was  permitted  to  expire ;  but  a  short  experience 
of  the  embarrassments  to  which  the  refusal  to  revive  it  exposed 
the  government,  convinced  those  who  were  most  prejudiced 
against  the  measure  of  its  necessity,  and  induced  the  passage  of 
the  present  law.  It  would  require  no  ordinary  share  of  intre- 
pidity to  assert,  that  a  measure  adopted  under  these  circum- 
stances, was  a  bold  and  plain  usurpation,  to  which  the  constitu- 
tion gave  no  countenance.  These  observations  belong  to  the 
cause :  but  they  are  not  made  under  the  impression  that,  were 
the  question  entirely  new,  the  law  would  be  found  irreconcilable 
with  the  constitution. 

In  discussing  this  question,  the  counsel  for  the  state  of  Mary- 
land have  deemed  it  of  some  importance,  in  the  construction  of 
the  constitution,  to  consider  that  instrument  not  as  emanating 
from  the  people,  but  as  the  act  of  sovereign  and  independent 
states.  The  powers  of  the  general  government,  it  has  been  said, 
are  delegated  by  the  states,  who  alone  are  truly  sovereign;  and 
must  be  exercised  in  subordination  to  the  states,  who  alone  pos- 
sess supreme  dominion.  It  would  be  difficult  to  sustain  this 
proposition.  The  convention  which  framed  the  constitution  was, 
indeed,  elected  by  the  state  legislatures.  But  the  instrument, 
when  it  came  from  their  hands,  was  a  mere  proposal,  without 
obligation,  or  pretensions  to  it.  It  was  reported  to  the  then 
existing  congress  of  the  United  States,  with  a  request  that  it 
might  *'be  submitted  to  a  convention  of  delegates,  chosen  in 
each  state  by  the  people  thereof,  under  the  recommendation  of 
its  legislature,  for  their  assent  and  ratification."  This  mode  of 
proceeding  was  adopted;  and  by  the  convention,  by  congress, 
and  l)y  the  state  legislatures,  the  instrument  was  submitted  to 
the  people.  They  acted  upon  it,  in  the  only  manner  in  which 
they  can  act  safely,  effectively,  and  wisely,  on  such  a  subject, 
by  assembling  in  convention.  It  is  true,  they  assembled  in  their 
several  states;  and  where  else  should  they  have  assembled?  No 
political  dreamer  was  ever  wild  enough  to  think  of  breaking 
do^^^l  the  lines  whi(;h  separate  the  states,  and  of  compounding 
the  American  people  into  one  common  mass.  Of  consequence, 
when  tliey  act,  they  act  in  their  states.  But  the  measures  they 
adopt  do  not,  on  that  account,  cease  to  be  the  measures  of  the 
people  themselves,  or  become  the  measures  of  the  state  govern- 
iLents. 
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From  these  conventions,  the  constitution  derives  its  whole  au- 
thority. The  government  proceeds  directly  from  the  people;  is 
''ordained  and  established"  in  the  name  of  the  people;  and  is 
declared  to  be  ordained,  "in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic  tranquility,  and  secure 
the  blessings  of  liberty  to  themselves  and  to  their  posterity." 
The  assent  of  the  states,  in  their  sovereign  capacity,  is  implied, 
in  calling  a  convention,  and  thus  submitting  that  instrument  to 
the  people.  But  the  people  were  at  perfect  liberty  to  accept  or 
reject  it ;  and  their  act  was  final.  It  required  not  the  affirmance, 
and  could  not  be  negatived,  by  the  state  governments.  The  con- 
stitution, when  thus  adopted,  was  of  complete  obligation,  and 
bound  the  state  sovereignties. 

It  has  been  said,  that  the  people  had  already  surrendered  all 
their  powers  to  the  state  sovereignties,  and  had  nothing  more 
to  give.  But,  surel}^  the  question  whether  they  may  resume 
and  modify  the  powers  granted  to  government,  does  not  remain 
to  be  settled  in  this  country.  Much  more  might  the  legitimacy 
of  the  general  government  be  doubted,  had  it  been  created  by 
the  states.  The  powers  delegated  to  the  state  sovereignties  were 
to  be  exercised  by  themselves,  not  by  a  distinct  and  independent 
sovereignty,  created  by  themselves.  To  the  formation  of  a 
league,  such  as  was  the  confederation,  the  state  sovereignties 
were  certainly  competent.  But  when,  ''in  order  to  form  a  more 
perfect  union,"  it  was  deemed  necessary  to  change  this  alliance 
into  an  effective  government,  possessing  great  and  sovereign 
powers,  and  acting  directly  on  the  people,  the  necessity  of  re- 
ferring it  to  the  people,  and  of  deriving  its  powers  directly  from 
them,  was  felt  and  acknowledged  by  all.  The  government  of 
the  Union,  then  (whatever  may  be  the  influence  of  tliis  fact  on 
the  case),  is  emphatically  and  truly,  a  government  of  the  people. 
In  form,  and  in  substance,  it  emanates  from  them.  Its  powers 
are  granted  by  them,  and  are  to  be  exercised  directly  on  them, 
and  for  their  benefit. 

This  government  is  acknowledged  by  all,  to  be  one  of  enumer- 
ated powers.  The  principle,  that  it  can  exercise  only  the  powers 
granted  to  it,  would  seem  too  apparent,  to  have  required  to  be 
enforced  by  all  those  arguments,  which  its  enlightened  friends, 
while  it  was  depending  before  the  people,  found  it  necessary  to 
urge;  that  principle  is  now  universally  admitted.  But  the  ques- 
tion respecting  the  extent  of  the  powers  actually  granted,  is  per- 
petually arising,  and  will  probably  continue  to  arise,  as  long  as 
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our  system  shall  exist.  In  discussing  these  questions,  the  con- 
flic  tin  p:  powers  of  the  general  and  state  governments  must  be 
brought  into  view,  and  the  supremacy  of  their  respective  laws, 
when  they  are  in  opposition,  must  be  settled. 

If  any  one  proposition  could  command  the  universal  assent  of 
mankind,  we  might  expect  that  it  would  be  this — that  the  gov- 
ernment of  the  Union,  though  limited  in  its  powers,  is  supreme 
within  its  sphere  of  action.  This  would  seem  to  result,  neces- 
sarily, from  its  nature.  It  is  the  government  of  all;  its  powers 
are  delegated  by  all ;  it  represents  all,  and  acts  for  all.  Though 
any  one  state  may  be  willing  to  control  its  operations,  no  state 
is  willing  to  allow  others  to  control  them.  The  nation,  on  those 
subjects  on  which  it  can  act,  must  necessarily  bind  its  compo- 
nent parts.  But  this  question  is  not  left  to  mere  reason:  the 
people  have,  in  express  terms,  decided  it,  by  saying,  ''this  con- 
stitution, and  the  laws  of  the  United  States,  which  shall  be  made 
in  pursuance  thereof,"  ''shall  be  the  supreme  law  of  the  land," 
and  by  requiring  that  the  members  of  the  state  legislatures,  and 
the  officers  of  the  executive  and  judicial  departments  of  the 
states,  shall  take  the  oath  of  fidelity  to  it.  The  government  of 
the  United  States,  then,  though  limited  in  its  powers,  is  su- 
preme; and  its  laws,  when  made  in  pursuance  of  the  constitu- 
tion, form  the  supreme  law  of  the  land,  "anything  in  the  consti- 
tution or  laws  of  any  state,  to  the  contrary  notwithstanding." 

Among  the  enumerated  powers  we  do  not  find  that  of  estab- 
lishing a  bank  or  creating  a  corporation.  But  there  is  no  phrase 
in  the  instrument  which,  like  the  articles  of  confederation,  ex- 
cludes incidental  or  implied  powers;  and  which  requires  that 
everything  granted  shall  be  expressly  and  minutely  described. 
Even  the  10th  amendment,  which  was  framed  for  the  purpose  of 
quieting  the  excessive  jealousies  which  had  been  excited,  omits 
the  word  "expressly,"  and  declares  only  tliat  the  powers  "not 
delegated  to  the  United  States,  nor  prohibited  to  the  states,  are 
reserved  to  the  states  or  to  the  people;"  thus  leaving  the  ques- 
tion, whether  the  particular  power  which  may  become  the  sub- 
ject of  contest,  has  been  delegated  to  the  one  government,  or 
prohibited  to  the  other,  to  depend  on  a  fair  construction  of  the 
whole  instrument.  The  men  who  drew  and  adopted  this  amend- 
ment had  experienced  the  embarrassments  resulting  from  the 
insertion  of  this  word  in  the  articles  of  confederation,  and  prob- 
ably omitted  it,  to  avoid  those  embarrassments.  A  constitution, 
to  contain  an  accurate  detail  of  all  the  subdivisions  of  which  its 
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great  powers  A\dll  admit,  and  of  all  the  means  by  which  they  may 
be  carried  into  execution,  would  partake  of  the  prolixity  of  a 
legal  code,  and  could  scarcely  be  embraced  by  the  human  mind. 
It  would,  probably,  never  be  understood  by  the  public.  Its  na- 
ture, therefore,  requires,  that  only  its  great  outlines  should  be 
marked,  its  important  objects  designated,  and  the  minor  ingredi- 
ents which  compose  those  objects,  be  deduced  from  the  nature 
of  the  objects  themselves.  That  this  idea  was  entertained  by 
the  framers  of  the  American  constitution,  is  not  only  to  be  in- 
ferred from  the  nature  of  the  instrument,  but  from  the  lan- 
guage. Why  else  were  some  of  the  limitations,  found  in  the  9th 
section  of  the  1st  article,  introduced  V  It  is  also,  in  some  degree, 
warranted,  by  their  having  omitted  to  use  any  restrictive  term 
which  might  prevent  its  receiving  a  fair  and  just  interpretation. 
In  considering  this  question,  then,  we  must  never  forget,  that  it 
is  a  constitution  we  are  expounding. 

Although,  among  the  enumerated  powers  of  government,  we 
do  not  find  the  word  ''bank,"  or  ''incorporation,"  we  find  the 
great  powers,  to  lay  and  collect  taxes;  to  borrow  money;  to 
regulate  commerce ;  to  declare  and  conduct  war ;  and  to  raise 
and  support  armies  and  navies.  The  sword  and  the  purse,  all 
the  external  relations,  and  no  inconsiderable  portion  of  the  in- 
dustry of  the  nation,  are  intrusted  to  its  government.  It  can 
never  be  pretended,  that  these  vast  powers  draw  after  them 
others  of  inferior  importance,  merely  because  they  are  inferior. 
Such  an  idea  can  never  be  advanced.  But  it  may  with  great 
reason  be  contended,  that  a  government,  intrusted  with  such 
ample  powers,  on  the  due  execution  of  which  the  happiness  and 
prosperity  of  the  nation  so  vitally  depends,  must  also  be  in- 
trusted with  ample  means  for  their  execution.  The  power  being 
given,  it  is  the  interest  of  the  nation  to  facilitate  its  execution. 
It  can  never  be  their  interest,  and  cannot  be  presumed  to  have 
been  their  intention,  to  clog  and  embarrass  its  execution,  b}^  with- 
holding the  most  appropriate  means.  Throughout  this  vast  re- 
public, from  the  St.  Croix  to  the  Gulf  of  ]\Iexico,  from  the  At- 
lantic to  the  Pacific,  revenue  is  to  be  collected  and  expended, 
armies  are  to  be  marched  and  supported.  The  exigencies  of  the 
nation  may  require,  that  the  treasure  raised  in  the  north  sliould 
be  transported  to  the  south,  that  raised  in  the  east,  conveyed  to 
the  west,  or  that  this  order  should  be  reversed.  Is  that  construc- 
tion of  the  constitution  to  be  preferred,  which  would  render 
these  operations  difficult,  hazardous,  and  expensive?     Can  we 
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adopt  that  construction  (unless  the  words  imperiously  require 
it),  ^vhieh  would  impute  to  the  framers  of  that  instrument,  when 
panting  these  powers  for  the  public  good,  the  intention  of  im- 
peding their  exercise  by  withholding  a  choice  of  means?  If, 
indeed,  such  be  the  mandate  of  the  constitution,  we  have  only 
to  obey ;  but  that  instrument  does  not  profess  to  enumerate  the 
means  by  which  the  powers  it  confers  may  be  executed;  nor 
does  it  prohibit  the  creation  of  a  corporation,  if  the  existence 
of  such  a  being  be  essential,  to  the  beneficial  exercise  of  those 
powers.  It  is,  then,  the  subject  of  fair  inquiry,  how  far  such 
means  may  be  employed. 

It  is  not  denied,  that  the  powers  given  to  the  government  im- 
ply the  ordinary  means  of  execution.     That,  for  example,  of 
raising  revenue,  and  applying  it  to  national  purposes,  is  admit- 
ted to  imply  the  power  of  conveying  money  from  place  to  place, 
as  the  exigencies  of  the  nation  may  require,  and  of  employing 
the  usual  means  of  conveyance.    But  it  is  denied,  that  the  gov- 
ernment has  its  choice  of  means,  or,  that  it  may  employ  the  most 
convenient  means,  if,  to  employ  them,  it  be  necessary  to  erect 
a  corporation.     On  what  foundation  does  this  argiunent  rest? 
On  this  alone:   the  power  of  creating  a  corporation,  is  one  ap- 
pertaining to  sovereignty,   and   is  not  expressly   conferred  on 
congress.    This  is  true.    But  all  legislative  powers  appertain  to 
sovereignty.     The  original  power  of  giving  the  law  on  any  sub- 
ject whatever,  is  a  sovereign  power;  and  if  the  government  of 
the  Union  is  restrained  from  creating  a  corporation,  as  a  means 
for  performing  its  functions,  on  the  single  reason  that  the  crea- 
tion of  a  corporation  is  an  act  of  sovereignty ;  if  the  sufficiency 
of  this  reason  be  acknowledged,  there  would  be  some  difficulty  in 
sustaining  the  authority  of  congress  to  pass  other  laws  for  the 
accomplishment  of  the  same  objects.    The  government  which  has 
a  right  to  do  an  act,  and  has  imposed  on  it,  the  duty  of  perform- 
ing that  act,  must,  according  to  the  dictates  of  reason,  be  allowed 
to  select  the  means ;  and  those  who  contend  that  it  may  not  select 
any  appropriate  means,  that  one  particular  mode  of  effecting  the 
object  is  excepted,  take  upon  themselves  the  burden  of  estab- 
lishing that  exception. 

The  creation  of  a  corporation,  it  is  said,  appertains  to  sov- 
ereignty. This  is  admitted.  But  to  what  portion  of  sovereignty 
does  it  appertain?  Does  it  belong  to  one  more  than  to  another? 
In  America,  the  powers  of  sovereignty  are  divided  between  the 
government  of  the  Union  and  those  of  the  states.     They  are 
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each  soverei^,  with  respect  to  the  objects  committed  to  it,  and 
neither  sovereign  with  respect  to  the  objects  committed  to  the 
other.  We  cannot  comprehend  that  train  of  reasoning,  which 
would  maintain,  that  the  extent  of  power  granted  by  the  people 
is  to  be  ascertained,  not  by  the  nature  and  terms  of  the  grant, 
but  by  its  date.  Some  state  constitutions  were  formed  before, 
some  since  that  of  the  United  States.  We  cannot  believe,  that 
their  relation  to  each  other  is  in  any  degree  dependent  upon  this 
circumstance.  Their  respective  powers  must,  we  think,  be  pre- 
cisely the  same,  as  if  they  had  been  formed  at  the  same  time. 
Had  they  been  formed  at  the  same  time,  and  had  the  people 
conferred  on  the  general  government  the  power  contained  in 
the  constitution,  and  on  the  states  the  whole  residuum  of  power, 
would  it  have  been  asserted  that  the  government  of  the  Union 
was  not  sovereign,  with  respect  to  those  objects  which  were  en- 
trusted to  it,  in  relation  to  which  its  laws  were  declared  to  be 
supreme  ?  If  this  could  not  have  been  asserted,  we  cannot  well 
comprehend  the  process  of  reasoning  which  maintains,  that  a 
power  appertaining  to  sovereignty  cannot  be  connected  with  that 
vast  portion  of  it  which  is  granted  to  the  general  government, 
so  far  as  it  is  calculated  to  subserve  tho  legitimate  objects  of 
that  government.  The  power  of  creating  a  corporation,  though 
appcrtaming  to  sovereignty,  is  not,  like  the  power  of  making 
war,  or  le\^dng  taxes,  or  of  regulating  commerce,  a  great  sub- 
stantive and  independent  power,  which  cannot  be  implied  as 
incidental  to  other  powers,  or  used  as  a  means  of  executing  them. 
It  is  never  the  end  for  which  other  powers  are  exercised,  but  a 
means  by  which  other  objects  are  accomplished.  No  contribu- 
tions are  made  to  charity,  for  the  sake  of  an  incorporation,  but 
a  corporation  is  created  to  administer  the  charity ;  no  seminary 
of  learning  is  instituted,  in  order  to  be  incorporated,  but  the 
corporate  character  is  conferred  to  subserve  the  purposes  of 
education.  No  city  was  ever  built,  with  the  sole  object  of  being 
incorporated,  but  is  incorporated  as  affording  the  best  means  of 
being  well  governed.  The  power  of  creating  a  corporation  is 
never  used  for  its  own  sake,  but  for  the  purpose  of  effecting 
something  else.  No  sufficient  reason  is,  therefore,  perceived,  why 
it  may  not  pass  as  incidental  to  those  powers  which  are  ex- 
pressly given,  if  it  be  a  direct  mode  of  executing  them. 

But  the  constitution  of  the  United  States  has  not  left  the  right 
of  congress  to  employ  the  necessary  means,  for  the  execution  of 
the  powers,  conferred  on  the  government,  to  general  reasoning. 


58  CASES  ON  CONSTITUTIONAL  LAW. 

To  its  enumeration  of  powers  is  added,  that  of  making  "all  laws 
which  shall  be  necessary  and  proper,  for  carrying:  into  execution 
the  foregoinn;  powers,  and  all  other  powers  vested  by  this  consti- 
tution, in  the  government  of  the  United  States,  or  in  any  depart- 
ment thereof."  The  counsel  for  the  state  of  IMaryland  have 
urged  various  arguments,  to  prove  that  this  clause,  though,  in 
terms,  a  grant  of  power,  is  not  so  in  effect ;  but  is  really  restric- 
tive of  the  general  right,  which  might  otherwise  be  implied,  of 
selecting  means  for  executing  the  enumerated  powers.  In  sup- 
port of  this  proposition,  they  have  fomid  it  necessary  to  con- 
tend, that  this  clause  was  inserted  for  the  purpose  of  conferring 
on  congress  the  power  of  making  laws.  That,  without  it,  doubts 
might  be  entertained  whether  congress  could  exercise  its  powers 
in  the  form  of  legislation. 

But  could  this  be  the  object  for  which  it  was  inserted?  A 
government  is  created  by  the  people,  having  legislative,  execu- 
tive, and  judicial  powers.  Its  legislative  powers  are  vested  in  a 
congress,  which  is  to  consist  of  a  senate  and  house  of  representa- 
tives. Each  house  may  determine  the  rule  of  its  proceedings; 
and  it  is  declared,  that  every  bill  which  shall  have  passed  both 
houses,  shall,  before  it  becomes  a  law,  be  presented  to  the  presi- 
dent of  the  United  States.  The  7th  section  describes  the  course 
of  proceedings,  by  which  a  bill  shall  become  a  law;  and,  then, 
the  8th  section  enumerates  the  powers  of  congress.  Could  it  be 
necessary  to  say,  that  a  legislature  should  exercise  legislative 
powers,  in  the  shape  of  legislation?  After  allowing  each  house 
to  prescribe  its  oa\ti  course  of  proceeding,  after  describing  the 
manner  in  which  a  bill  should  become  a  law,  would  it  have 
entered  into  the  mind  of  a  single  member  of  the  convention, 
that  an  express  power  to  make  laws  was  necessary  to  enable  the 
legislature  to  make  them?  That  a  legislature,  endowed  with 
legislative  powers,  can  legislate,  is  a  proposition  too  self-evident 
to  have  been  questioned. 

But  the  argument  on  which  most  reliance  is  placed,  is  drawn 
from  the  peculiar  language  of  this  clause.  Congress  is  not  era- 
powered  by  it  to  make  all  laws,  which  may  have  relation  to  the 
powers  conferred  on  the  government,  but  only  such  as  may  be 
"necessary  and  proper"  for  carrying  them  into  execution.  The 
word  "necessary"  is  considered  as  controlling  the  whole  sen- 
tence, and  as  limiting  the  right  to  pass  laws  for  the  execution 
of  the  granted  powers,  to  such  as  are  indispensable,  and  without 
which  the  power  would  be  nugatory.    That  it  excludes  the  choice 
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of  means,  and  leaves  to  confess,  in  each  case,  that  only  which 
is  most  direct  and  simple. 

Is  it  true,  that  this  is  the  sense  in  which  the  word  "necessary" 
is  always  used?  Does  it  always  import  an  absolute  physical  ne- 
cessity, so  strong,  that  one  thing,  to  which  another  may  be 
termed  necessary,  cannot  exist  without  that  other?  "We  think  it 
does  not.  If  reference  be  had  to  its  use,  in  the  common  affairs 
of  the  world,  or  in  approved  authors,  we  find  that  it  frequently 
imports  no  more  than  that  one  thing  is  convenient,  or  useful,  or 
essential  to  another.  To  employ  the  means  necessary  to  an  end, 
is  generally  understood  as  employing  any  means  calculated  to 
produce  the  end,  and  not  as  being  confined  to  those  single  means, 
without  which  the  end  would  be  entirely  unattainable.  Such 
is  the  character  of  human  language,  that  no  word  conveys  to  the 
mind,  in  all  situations,  one  single  definite  idea;  and  nothing  is 
more  common  than  to  use  words  in  a  figurative  sense.  Almost 
all  compositions  contain  words,  which,  taken  in  their  rigorous 
sense,  would  convey  a  meaning  different  from  that  which  is 
obviously  intended.  It  is  essential  to  just  construction,  that 
many  words  which  import  something  excessive,  should  be  under- 
stood in  a  more  mitigated  sertse — in  that  sense  which  common 
usage  justifies.  The  word  "necessary"  is  of  this  description. 
It  has  not  a  fixed  character,  peculiar  to  itself.  It  admits  of  all 
degrees  of  comparison ;  and  is  often  connected  with  words,  which 
increase  or  diminish  the  impression  the  mind  receives  of  the 
urgency  it  imports.  A  thing  may  be  necessary,  very  necessary, 
absolutely  or  indispensably  necessary.  To  no  mind  would  the 
same  idea  be  conveyed  by  these  several  phrases.  This  comment 
on  the  word  is  well  illustrated  by  the  passage  cited  at  the  bar, 
from  the  10th  section  of  the  1st  article  of  the  constitution.  It  is, 
we  think,  impossible  to  compare  the  sentence  which  prohibits  a 
State  from  laying  "imposts,  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws,"  with  that  which  authorizes  congress  "to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution"  the  powers  of  the  general  government,  without  feel- 
ing a  conviction,  that  the  convention  understood  itself  to  change 
materially  the  meaning  of  the  word  "necessary"  by  prefixing 
the  word  "absolutely."  This  word,  then,  like  others,  is  used  in 
various  senses;  and,  in  its  construction,  the  subject,  the  context, 
the  intention  of  the  person  using  them,  are  all  to  be  taken  into 
view. 
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Let  this  be  done  in  the  case  under  consideration.  The  subject 
is  the  execution  of  those  great  powers  on  which  the  welfare  of  a 
nation  essentially  depends.  It  must  have  been  the  intention  of 
those  who  gave  these  powers,  to  insure,  as  far  as  liuman  pru- 
dence could  insure,  their  beneficial  execution.  This  could  not 
be  done,  by  confining  the  choice  of  means  to  such  narrow  limits 
as  not  to  leave  it  in  the  power  of  congress  to  adopt  any  which 
might  be  appropriate,  and  which  were  conducive  to  the  end. 
This  provision  is  made  in  a  constitution,  intended  to  endure  for 
ages  to  come,  and  consequently,  to  be  adapted  to  the  various 
crises  of  human  affairs.  To  have  prescribed  the  means  by  which 
government  should,  in  all  future  time,  execute  its  powers,  would 
have  been  to  change,  entirely,  the  character  of  the  instrument, 
and  give  it  the  properties  of  a  legal  code.  It  would  have  been 
an  unwise  attempt  to  provide,  bj^  immutable  rules,  for  exigen- 
cies which,  if  foreseen  at  all,  must  have  been  seen  dimly,  and 
which  can  be  best  provided  for  as  they  occur.  To  have  declared, 
that  the  best  means  shall  not  be  used,  but  those  alone,  without 
which  the  power  given  would  be  nugatory,  would  have  been  to 
deprive  the  legislature  of  the  capacity  to  avail  itself  of  experi- 
ence, to  exercise  its  reason,  and  to  accommodate  its  legislation 
to  circumstances.  If  we  apply  this  principle  of  construction  to 
any  of  the  powers  of  the  government,  we  shall  find  it  so  perni- 
cious in  its  operation  that  we  shall  be  compelled  to  discard  it. 
The  powers  vested  in  congress  may  certainly  be  carried  into 
execution,  without  prescribing  an  oath  of  office.  The  power  to 
exact  this  security  for  the  faithful  performance  of  duty  is  not 
given,  nor  is  it  indispensably  necessary.  The  different  depart- 
ments may  be  established ;  taxes  may  be  imposed  and  collected ; 
armies  and  navies  may  be  raised  and  maintained ;  and  money 
may  be  borrowed,  without  requiring  an  oath  of  office.  It  might 
be  argued,  with  as  much  plausibility  as  other  incidental  powers 
have  been  assailed,  that  the  convention  was  not  unmindful  of 
this  subject.  The  oath  which  might  be  exacted — that  of  fidelity 
to  the  constitution — is  prescribed,  and  no  other  can  be  required. 
Yet,  he  would  be  charged  with  insanity,  who  should  contend, 
that  the  legislature  might  not  superadd  to  the  oath  directed  by 
the  constitution,  such  other  oath  of  office  as  its  wisdom  might 
suggest. 

So,  with  respect  to  the  whole  penal  code  of  the  United  States 
whence  arises  the  power  to  punish,  in  cases  not  prescribed  by 
the  constitution  t     All  admit,  that  the  government  may,  legiti- 
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mately,  punish  any  violation  of  its  laws;  and  yet,  this  is  not 
among  the  enumerated  powers  of  congress.  The  right  to  enforce 
the  observance  of  law,  by  punishing  its  infraction,  might  be  de- 
nied, with  the  more  plausibility,  because  it  is  expressly  given 
in  some  cases.  Congress  is  empowered  "to  provide  for  the  pun- 
ishment of  counterfeiting  the  securities  and  current  coin  of  the 
United  States,"  and  ''to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offenses  against  the  law  of 
nations."  The  several  powers  of  congress  may  exist,  in  a  very 
imperfect  state,  to  be  sure,  but  they  may  exist  and  be  carried 
into  execution,  although  no  punishment  should  be  inflicted,  in 
cases  where  the  right  to  punish  is  not  expressly  given. 

Take,  for  example,  the  power  *'to  establish  post-offices  and 
post-roads."  This  power  is  executed,  by  the  single  act  of  mak- 
ing the  establishment.  But,  from  this  has  been  inferred  the 
power  and  duty  of  carrying  the  mail  along  the  post-road,  from 
one  post-office  to  another.  And,  from  this  implied  power,  has 
again  been  inferred  the  right  to  punish  those  who  steal  letters 
from  the  post-office,  or  rob  the  mail.  It  may  be  said,  with  some 
plausibility,  that  the  right  to  carry  the  mail,  and  to  punish  those 
who  rob  it,  is  not  indispensably  necessary  to  the  establishment 
of  a  post-office  and  post-road.  This  right  is,  indeed,  essential  to 
the  beneficial  exercise  of  the  power,  but  not  indispensably  neces- 
sary to  its  existence.  So,  of  the  punishment  of  the  crimes  of 
stealing  or  falsifying  a  record  or  process  of  a  court  of  the  United 
States,  or  of  perjury  in  such  court.  To  punish  these  offenses, 
is  certainly  conducive  to  the  due  administration  of  justice.  But 
courts  may  exist,  and  may  decide  the  causes  brought  before 
them,  though  such  crimes  escape  punishment. 

The  baneful  influence  of  this  narrow  construction  on  all  the 
operations  of  the  government,  and  the  absolute  impracticability 
of  maintaining  it,  without  rendering  the  government  incompe- 
tent to  its  great  objects,  might  be  illustrated  by  numerous  ex- 
amples drawn  from  the  constitution,  and  from  our  laws.  The 
good  sense  of  the  pirblic  has  pronounced,  without  hesitation,  that 
the  power  of  punishment  appertains  to  sovereignty,  and  may  be 
exercised,  whenever  the  sovereign  has  a  right  to  act,  as  inci- 
dental to  his  constitutional  powers.  It  is  a  means  for  carrying 
into  execution  all  sovereign  powers,  and  may  be  used,  although 
not  indispensably  necessary.  It  is  a  right  incidental  to  the 
power,  and  conducive  to  its  beneficial  exercise. 

I£  this  limited  construction  of  the  word  ** necessary"  must  be 
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abandoned,  in  order  to  punish,  whence  is  derived  the  rule  which 
would  reinstate  it,  when  the  government  would  carry  its  powers 
into  execution,  b}^  means  not  vindictive  in  their  nature?  If  the 
word  "necessary"  means  ''needful,"  ''requisite,"  "essential," 
"conducive  to,"  in  order  to  let  in  the  power  of  punishment  for 
the  infraction  of  law ;  why  is  it  not  equally  comprehensive,  when 
required  to  authorize  the  use  of  means  wliich  facilitate  the  exe- 
cution of  the  powers  of  government,  without  the  infliction  of 
punishment? 

In  ascertaining  the  sense  in  which  the  word  "necessary"  is 
used  in  tliis  clause  of  the  constitution,  we  may  derive  some  aid 
from  that  ^^^th  which  it  is  associated.  Congress  shall  have  power 
"to  make  all  laws  which  shall  be  necessary  and  properly  to 
carry  into  execution"  the  powers  of  the  government.  If  the 
word  "necessary"  was  used  in  that  strict  and  rigorous  sense 
for  which  the  counsel  for  the  state  of  Maryland  contend,  it 
would  be  an  extraordinary  departure  from  the  usual  course  of 
the  human  mind,  as  exhibited  in  composition,  to  add  a  word,  the 
only  possible  effect  of  which  is,  to  qualify  that  strict  and  rigor- 
ous meaning ;  to  present  to  the  mind  the  idea  of  some  choice  of 
means  of  legislation,  not  strained  and  compressed  within  the 
narrow  limits  for  which  gentlemen  contend. 

But  the  argument  whicli  most  conclusively  demonstrates  the 
error  of  the  construction  contended  for  by  the  counsel  for  the 
state  of  Maryland,  is  founded  on  the  intention  of  the  convention, 
as  manifested  in  the  whole  clause.  To  waste  time  and  argument 
in  proving  that,  without  it,  congress  might  carry  its  poWers  into 
execution,  would  be  not  much  less  idle  than  to  hold  a  lighted 
taper  to  the  sun.  As  little  can  it  be  required  to  prove,  that  in 
the  a])sence  of  this  clause,  congress  would  have  some  choice  of 
means.  That  it  might  employ  those  which,  in  its  judgment, 
would  most  advantageously  effect  the  object  to  be  accom- 
plished. That  any  means  adapted  to  the  end,  any  means  which 
tended  directly  to  the  execution  of  the  constitutional  powers  of 
the  government,  were  in  themselves  constitutional.  This  clause, 
as  construed  by  the  state  of  Maryland,  would  abridge,  and  al- 
most annihilate,  this  useful  and  necessary  right  of  the  legis- 
lature to  select  its  means.  That  this  could  not  be  intended,  is, 
we  should  think,  had  it  not  been  already  controverted,  too 
apparent  for  controversy. 

We  think  so  for  the  following  reasons:  1st.  The  clause  is 
placed  among  the  powers  of  congress,  not  among  the  limitations 
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on  those  powers.  2d.  Its  terms  purport  to  enlarge,  not  to 
diminish  the  powers  vested  in  the  government.  It  purports  to 
be  an  additional  power,  not  a  restriction  on  those  already 
granted.  No  reason  has  been,  or  can  be  assigned,  for  thus 
concealing  an  intention  to  narrow  the  discretion  of  the  national 
legislature,  under  words  which  purport  to  enlarge  it.  The 
framers  of  the  constitution  wished  its  adoption,  and  well  knew 
that  it  would  be  endangered  by  its  strength,  not  by  its  weakness. 
Had  they  been  capable  of  using  language  which  would  convey 
to  the  eye  one  idea,  and,  after  deep  reflection,  impress  on  the 
mind,  another,  they  would  rather  have  disguised  the  grant  of 
power,  than  its  limitation.  If  then,  their  intention  had  been, 
by  this  clause,  to  restrain  the  free  use  of  means  which  might 
otherwise  have  been  implied,  that  intention  would  have  been  in- 
serted in  another  place,  and  would  have  been  expressed  in  terms 
resembling  these.  *'In  carrying  into  execution  the  foregoing 
powers  and  all  others,"  &c.,  "no  laws  shall  be  passed  but  such 
as  are  necessary  and  proper.**  Had  the  intention  been  to  make 
this  clause  restrictive,  it  would  unquestionably  have  been  so  in 
form  as  well  as  in  effect. 

The  result  of  the  most  careful  and  attentive  consideration  be- 
stowed upon  this  clause  is,  that  if  it  does  not  enlarge,  it  cannot 
be  construed  to  restrain  the  powers  of  congress,  or  to  impair  the 
right  of  the  legislature  to  exercise  its  best  judgment  in  the  selec- 
tion of  measures,  to  carry  into  execution  the  constitutional  pow- 
ers of  the  government.  If  no  other  motive  for  its  insertion  can 
be  suggested,  a  sufficient  one  is  found  in  the  desire  to  remove  all 
doubts  respecting  the  right  to  legislate  on  that  vast  mass  of  inci- 
dental powers  which  must  be  involved  in  the  constitution,  if  that 
instrument  be  not  a  splendid  bauble. 

We  admit,  as  all  must  admit,  that  the  powers  of  the  govern- 
ment are  limited,  and  that  its  limits  are  not  to  be  transcended. 
But  we  think  the  sound  construction  of  the  constitution  must 
allow  to  the  national  legislature  that  discretion,  with  respect  to 
the  means  by  which  the  powers  it  confers  are  to  be  carried  into 
execution,  which  will  enable  that  body  to  perform  the  high  du- 
ties assigned  to  it,  in  the  manner  most  beneficial  to  the  people. 
Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  con- 
stitution, and  all  means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  prohibited,  but  con- 
sist with  the  letter  and  spirit  of  the  constitution,  are  constitu- 
tional. 
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That  a  corporation  must  be  considered  as  a  means  not  less 
usual,  not  of  higher  dignity,  not  more  requiring  a  particular 
specification  than  other  means,  has  been  sufficiently  proved.  If 
we  look  to  the  origin  of  corporations,  to  the  manner  in  which 
they  have  been  framed  in  that  government  from  which  we  have 
derived  most  of  our  legal  principles  and  ideas,  or  to  the  uses  to 
which  they  have  been  applied,  we  find  no  reason  to  suppose,  that 
a  constitution,  omitting,  and  wisely  omitting,  to  enumerate  all 
the  means  for  carrying  into  execution  the  great  powers  vested 
in  government,  ought  to  have  specified  this.  Had  it  been  in- 
tended to  grant  this  power,  as  one  which  should  be  distinct  and 
independent,  to  be  exercised  in  any  case  whatever,  it  would  have 
found  a  place  among  the  enumerated  powers  of  the  government. 
But  being  considered  merely  as  a  means,  to  be  employed  only 
for  the  purpose  of  carrying  into  execution  the  given  powers, 
there  could  be  no  motive  for  particularly  mentioning  it. 

The  propriety  of  this  remark  would  seem  to  be  generally  ac- 
knowledged, by  the  universal  acquiescence  in  the  construction 
which  has  been  uniformly  put  on  the  3d  section  of  the  4th  arti- 
cle of  the  constitution.  The  power  to  ''make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  be- 
longing to  the  United  States,"  is  not  more  comprehensive,  than 
the  power  "to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution"  the  powers  of  the  govern- 
ment. Yet  all  admit  the  constitutionality  of  a  territorial  gov- 
ernment, which  is  a  corporate  body. 

If  a  corporation  may  be  employed,  indiscriminately  with  other 
means,  to  carry  into  execution  the  powers  of  the  government,  no 
particular  reason  can  be  assigned  for  excluding  the  use  of  a 
bank,  if  required  for  its  fiscal  operations.  To  use  one,  must  be 
within  the  discretion  of  congress,  if  it  be  an  appropriate  mode 
of  executing  the  powers  of  government.  That  it  is  a  convenient, 
a  useful,  and  essential  instrument  in  the  prosecution  of  its  fiscal 
operations,  is  not  now  a  subject  of  controversy.  All  those  who 
have  been  concerned  in  the  administration  of  our  finances,  have 
concurred  in  representing  its  importance  and  necessity;  and 
so  strongly  have  they  been  felt,  that  statesmen  of  the  first  class, 
whose  previous  opinions  against  it  had  been  confirmed  by  every 
circumstance  which  can  fix  tlie  human  judgment,  have  yielded 
those  opinions  to  the  exigencies  of  the  nation.  Under  the  con- 
federation, congress,  justifying  the  measure  by  its  necessity, 
transcended,  perhaps,  its  powers,  to  obtain  the  advantage  of  a 
bank;  and  our  own  legislation  attests  the  universal  conviction 
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of  the  utility  of  this  measure.  The  time  has  passed  away,  when 
it  can  be  necessary  to  enter  into  any  discussion,  in  order  to  prove 
the  importance  of  this  instrument,  as  a  means  to  effect  the  legiti- 
mate objects  of  the  government. 

But  were  its  necessity  less  apparent,  none  can  deny  its  being 
an  appropriate  measure ;  and  if  it  is,  the  degree  of  its  necessity, 
as  has  been  very  justly  observed,  is  to  be  discussed  in  another 
place.  Should  congress,  in  the  execution  of  its  powei*s,  adopt 
measures  which  are  prohibited  by  the  constitution;  or  should 
congress,  under  the  pretext  of  executing  its  powers,  pass  laws 
for  the  accomplishment  of  objects  not  intrusted  to  the  govern- 
ment ;  it  would  become  the  painful  duty  of  this  tribunal,  should 
a  case  requiring  such  a  decision  come  before  it,  to  say,  that  such 
an  act  was  not  the  law  of  the  land.  But  where  the  law  is  not 
prohibited,  and  is  really  calculated  to  effect  any  of  the  objects 
intrusted  to  the  government,  to  undertake  here  to  inquire  into 
the  degree  of  its  necessity,  would  be  to  pass  the  line  which  cir- 
cumscribes the  judicial  department,  and  to  tread  on  legislative 
ground.     This  court  disclaims  all  pretensions  to  such  a  power. 

After  this  declaration,  it  can  scarcely  be  necessary  to  say,  that 
the  existence  of  state  banks  can  have  no  possible  influence  on  the 
question.  No  trace  is  to  be  found  in  the  constitution  of  an  inten- 
tion to  create  a  dependence  of  the  government  of  the  Union  on 
those  of  the  states,  for  the  execution  of  the  great  powers  assigned 
to  it.  Its  means  are  adequate  to  its  ends;  and  on  those  means 
alone  was  it  expected  to  rely  for  the  accomplishment  of  its  ends. 
To  impose  on  it  the  necessity  of  resorting  to  means  which  it  can- 
not control,  which  another  government  may  furnish  or  withhold, 
w^ould  render  its  course  precarious,  the  result  of  its  measures  un- 
certain, and  create  a  dependence  on  other  governments,  which 
might  disappoint  its  most  important  designs,  and  is  incompatible 
with  the  language  of  the  constitution.  But  were  it  otherwise, 
the  choice  of  means  implies  a  right  to  choose  a  national  bank 
in  preference  to  state  banks,  and  congress  alone  can  make  the 
election. 

After  the  most  deliberate  consideration,  it  is  the  unanimous 
and  decided  opinion  of  this  court,  that  the  act  to  incorporate 
the  Bank  of  the  United  States  is  a  law  made  in  pursuance  of  tho 
constitution,  and  is  a  part  of  the  supreme  law  of  the  land. 

The  branches,  proceeding  from  the  same  stock,  and  being  con- 
ducive to  the  complete  accomplishment  of  the  object,  are  equally 
constitutional.  It  would  have  been  unwise,  to  locate  them  in  the 
charter,  and  it  would  be  unnecessarily  inconvenient,  to  employ 
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the  legislative  power  in  making  those  subordinate  arrangements. 
The  great  duties  of  the  bank  are  prescribed ;  those  duties  re- 
quire branches;  and  the  bank  itself  may,  we  think,  be  safely 
trusted  with  the  selection  of  places  where  those  branches  shall 
be  fixed ;  reserving  always  to  the  government  the  right  to  re- 
quire that  a  branch  shall  be  located  where  it  may  be  deemed 
necessary. 

It  being  the  opinion  of  the  court,  that  the  act  incorporating 
the  bank  is  constitutional;  and  that  the  power  of  establishing  a 
branch  in  the  state  of  Maryland  might  be  properly  exercised  by 
the  bank  itself,  we  proceed  to  inquire — 

2.  Whether  the  state  of  Maryland  may,  without  violating  the 
constitution,  tax  that  branch?  .  .  .  [This  part  of  the  opin- 
ion is  given  post,  p.  656.]. 

We  are  unanimously  of  opinion,  that  the  law  passed  by  the 
legislature  of  Maryland,  imposing  a  tax  on  the  Bank  of  the 
United  States,  is  unconstitutional  and  void.     .    .    , 


AMERICAN      INSURANCE      COMPANY     AND      OCEAN 

INSURANCE  COMPANY  OP  NEW  YORK,  Appellants, 

V.  356  BALES  OF  COTTON :      DAVID  CANTER, 

Claimant  and  Appellee. 

Supreme  Court  of  the  United  States.    1828. 
1  Peters,  511. 

ippeal  from  the  Circuit  Court  [of  the  United  States  for  the 
District  of]   of  South  Carolina. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  filed  their  libel  in  this  cause,  in  the  district 
court  of  South  Carolina,  to  obtain  restitution  of  356  bales  of 
cotton,  part  of  the  cargo  of  the  ship  Point  a  Petre;  which  had 
been  insured  by  them  on  a  voyage  from  New  Orleans  to  Havre 
de  Grace,  in  France.  The  Point  a  Petre  was  wrecked  on  the 
coast  of  Florida,  the  cargo  saved  by  the  inhabitants,  and  carried 
into  Key  West,  where  it  was  sold,  for  the  purpose  of  satisfying 
the  salvors,  by  virtue  of  a  decree  of  a  court,  consisting  of  a 
notary  and  five  jurors,  which  was  erected  by  an  act  of  the  ter- 
ritorial legislature  of  Florida.  The  owners  abandoned  to  the 
underwriters,  who  having  accepted  the  same,  proceeded  against 
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the  property ;  alleging  that  the  sale  was  not  made  by  order  of  a 
court  competent  to  change  the  property. 

David  Canter  claimed  the  cotton  as  a  bona  fide  purchaser, 
under  the  decree  of  a  competent  court,  which  awarded  seventy 
six  per  cent  to  the  salvors,  on  the  value  of  the  property  saved. 
The  district  judge  pronounced  the  decree  of  the  territorial  court 
a  nullity,  and  awarded  restitution  to  the  libellants,  of  such  part 
of  the  cargo  as  he  supposed  to  be  identified  by  the  evidence; 
deducting  therefrom  a  salvage  of  fifty  per  cent.  The  libellants 
and  claimant  both  appealed.  The  circuit  court  reversed  the 
decree  of  the  district  court,  and  decreed  the  whole  cotton  to  the 
claimant,  with  costs;  on  the  ground  that  the  proceedings  of  the 
court  at  Key  West  were  legal,  and  transferred  the  property  to 
the  purchaser.  From  this  decree  the  libellants  have  appealed 
to  this  court. 

The  cause  depends,  mainly,  on  the  question  whether  the  prop- 
erty in  the  cargo  saved,  was  changed,  by  the  sale  at  Key  West, 
.  .  .  Its  validity  has  been  denied,  on  the  ground,  that  it  was 
ordered  by  an  incompetent  tribunal.  The  tribunal  was  consti- 
tuted by  an  act  of  the  territorial  legislature  of  Florida,  passed 
on  the  4th  July,  1823,  which  is  inserted  in  the  record.  That  act 
purports  to  give  the  power  which  has  been  exercised;  conse- 
quently, the  sale  is  valid,  if  the  territorial  legislature  was  com- 
petent to  enact  the  law. 

The  course  which  the  argument  has  taken,  will  require,  that, 
in  deciding  this  question,  the  court  should  take  into  view  the 
relation  in  which  Florida  stands  to  the  United  States. 

The  constitution  confers  absolutely  on  the  government  of  the 
Union,  the  powers  of  making  war,  and  of  making  treaties ;  conse- 
quently, that  government  possesses  the  power  of  acquiring  terri- 
tory, either  by  conquest  or  by  treaty.  The  usage  of  the  world 
is,  if  a  nation  be  not  entirely  subdued,  to  consider  the  liokling 
of  conquered  territory  as  a  mere  military  occupation,  until  its 
fate  shall  be  determined  at  the  treaty  of  peace.  If  it  be  ceded 
by  the  treaty,  the  acquisition  is  confirmed,  and  the  ceded  terri- 
tory becomes  a  part  of  the  nation  to  which  it  is  annexed ;  either 
on  the  terms  stipulated  in  the  treaty  of  cession,  or  on  such  as 
its  new  master  shall  impose.  On  such  transfer  of  territory,  it 
has  never  been  held  that  the  relations  of  the  inhabitants  with 
edch  other  undergo  any  change.  Their  relations  with  tlieir 
former  sovereign  are  dissolved,  and  new  relations  are  created 
between  them  and  the  government  which  has  acquired  their 
territory.     The  same  act  which  transfers  their  country  trans 
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fers  the  allegiance  of  those  who  remain  in  it ;  and  the  law,  which 
may  be  denominated  political,  is  necessarily  changed,  although 
that  which  regulates  the  intercoui-se  and  general  conduct  of  in- 
dividuals, remains  in  force,  until  altered  by  the  newly  created 
power  of  the  state. 

On  the  2d  of  February,  1819,  Spain  ceded  Florida  to  the 
United  States.  The  6th  article  of  the  treaty  of  cession  contains 
the  following  provision :  * '  The  inhabitants  of  the  territories^ 
which  his  Catholic  Majesty  cedes  to  the  United  States  by  this 
treaty,  shall  be  incorporated  in  the  Union  of  the  United  States, 
as  soon  as  may  be  consistent  with  the  principles  of  the  federal 
constitution ;  and  admitted  to  the  enjoyment  of  the  privileges, 
rights,  and  immunities  of  the  citizens  of  the  United  States." 
This  treaty  is  the  law  of  the  land,  and  admits  the  inhabitants 
of  Florida  to  the  enjoyment  of  the  privileges,  rights  and  immu- 
nities of  the  citizens  of  the  United  States.  It  is  unnecessary  to 
inquire,  whether  this  is  not  their  condition,  independent  of 
stipulation.  They  do  not,  however,  participate  in  political 
power;  they  do  not  share  in  the  government,  till  Florida  shall 
become  a  state.  In  the  meantime,  Florida  continues  to  be  a 
territory  of  the  United  States,  governed  by  virtue  of  that  clause 
in  the  constitution,  which  empowers  congress  ''to  make  all  need- 
ful rules  and  regulations,  respecting  the  territory,  or  other  prop- 
erty, belonging  to  the  United  States." 

Perhaps,  the  power  of  governing  a  territory  belonging  to  the 
United  States,  which  has  not,  by  becoming  a  state,  acquired  the 
means  of  self-government,  may  result  necessarily  from  the  fact, 
that  it  is  not  within  the  jurisdiction  of  any  particular  state,  and 
is  within  the  power  and  jurisdiction  of  the  United  States.  The 
right  to  govern  may  be  the  inevitable  consequence  of  the  right 
to  acquire  territory.  Whichever  may  be  the  source  whence  the 
power  is  derived,  the  possession  of  it  is  unquestioned.  In  execu- 
tion of  it,  congress,  in  1822,  passed  "an  act  for  the  establish- 
ment of  a  territorial  goverament  in  Florida;"  and  on  the  3d 
of  March,  1823,  passed  another  act  to  amend  the  act  of  1822. 
Under  this  act,  the  territorial  legislature  enacted  the  law  now 
under  consideration. 

The  5th  section  of  the  act  of  1823,  creates  a  territorial  legis- 
lature, which  shall  have  legislative  powers  over  all  rightful  ob- 
jects of  legislation ;  but  no  law  shall  be  valid,  which  is  incon- 
sistent with  the  laws  and  constitution  of  the  United  States. 
The  7th  section  enacts,  "that  the  judicial  power  shall  be  vested 
in  two  superior  courts,  and  in  such  inferior  courts,  and  justices 
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of  the  peace,  as  the  legislative  council  of  the  territory  may  from 
time  to  time  establish."     ... 

It  has  been  contended,  that  by  the  constitution  the  judicial 
power  of  the  United  States  extends  to  all  cases  of  admiralty  and 
maritime  jurisdiction ;  and  that  the  whole  of  this  judicial  power 
must  be  vested  ''in  one  supreme  court,  and  in  such  inferior 
courts  as  congress  shall  from  time  to  time  ordain  and  establish." 
Hence,  it  has  been  argued,  that  congress  cannot  vest' admiralty 
jurisdiction  in  courts  created  by  the  territorial  legislature.  We 
have  only  to  pursue  this  subject  one  step  further,  to  perceive 
that  this  provision  of  the  constitution  does  not  apply  to  it.  The 
next  sentence  declares,  that  "the  judges  both  of  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during  good  be- 
havior." The  judges  of  the  superior  courts  of  Florida  hold 
their  offices  for  four  years.  These  courts,  then,  are  not  consti- 
tutional courts,  in  which  the  judicial  power  conferred  by  the 
constitution  on  the  general  government,  can  be  deposited.  They 
are  incapable  of  receiving  it.  They  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sovereignty  wliich 
exists  in  the  government,  or  in  virtue  of  that  clause  which  en- 
ables congress  to  make  all  needful  rules  and  regulations,  re- 
specting the  territory  belonging  to  the  United  States.  The 
jurisdiction  with  which  they  are  invested,  is  not  a  part  of  that 
judicial  power  which  is  defined  in  the  3d  article  of  the  consti- 
tution, but  is  conferred  by  congress,  in  the  execution  of  those 
general  powers  which  that  body  possesses  over  the  territories 
of  the  United  States.  Although  admiralty  jurisdiction  can  be 
exercised  in  the  states,  in  those  courts  only  which  are  estab- 
lished in  pursuance  of  the  third  article  of  the  constitution ;  the 
same  limitation  does  not  extend  to  the  territories.  In  legislat- 
ing for  them,  congress  exercises  the  combined  powers  of  the 
general,  and  of  a  state  government. 

We  think,  then,  that  the  act  of  the  territorial  legislature 
erecting  the  court  by  whose  decree  the  cargo  of  the  Point  a 
Petre  was  sold,  is  not  "inconsistent  with  the  laws  and  constitu- 
tion of  the  United  States,"  and  is  valid.  Consequently,  the 
sale  made  in  pursuance  of  it  changed  the  property,  and  the 
decree  of  the  circuit  court,  awarding  restitution  of  the  property 
to  the  claimant,  ought  to  be  affirmed,  with  costs. 

Decree  affirmed. 
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KOHL  et  al.  v.  UNITED   STATES. 

Supreme  Court  of  the  United  States.     1875. 
91  United  States,  367. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

[Proceedings  having  been  instituted  in  the  Circuit  Court  of 
the  United  States  for  the  condemnation  of  certain  land  in  Cin- 
cinnati as  a  site  for  a  postoffice,  a  motion  to  dismiss  for  want 
of  jurisdiction  was  overruled  and  judgment  was  given  for  the 
United  States.     A  writ  of  error  was  then  sued  out.] 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

It  has  not  been  seriously  contended  during  the  argument  that 
the  United  States  government  is  without  power  to  appropriate 
lands  or  other  property  within  the  States  for  its  own  uses,  and 
to  enable  it  to  perform  its  proper  functions.  Such  an  authority 
is  essential  to  its  independent  existence  and  perpetuity.  These 
cannot  be  preserved  if  the  obstinacy  of  a  private  person,  or  if 
any  other  authority,  can  prevent  the  acquisition  of  the  means 
or  instruments  by  which  alone  governmental  functions  can  be 
performed.  The  powers  vested  by  the  Constitution  in  the  gen- 
eral government  demand  for  their  exercise  the  acquisition  of 
lands  in  all  the  States.  These  are  needed  for  forts,  armories, 
and  arsenals,  for  navy-yards  and  light-houses,  for  custom- 
houses, post-offices,  and  court-houses,  and  for  other  public  uses. 
If  the  right  to  acquire  property  for  such  uses  may  be  made  a 
barren  right  by  the  unwillingness  of  property-holders  to  sell,  or 
by  the  action  of  a  State  prohibiting  a  sale  to  the  Federal  govern- 
ment, the  constitutional  grants  of  power  may  be  rendered  nuga- 
tory, and  the  government  is  dependent  for  its  practical  existence 
upon  the  will  of  a  State,  or  even  upon  that  of  a  private  citizen. 
This  cannot  be.  No  one  doubts  the  existence  in  the  State  gov- 
ernments of  the  right  of  eminent  domain, — a  right  distinct  from 
and  paramount  to  the  right  of  ultimate  ownership.  It  grows 
out  of  the  necessities  of  their  being,  not  out  of  the  tenure  by 
which  lands  are  held.  It  may  be  exercised,  though  the  lands 
are  not  held  by  grant  from  the  government,  either  mediately 
or  immediately,  and  independent  of  the  consideration  whether 
they  would  escheat  to  the  government  in  case  of  a  failure  of 
heirs.  The  right  is  the  offspring  of  political  necessity ;  and  it  is 
inseparable  from  sovereignty,  unless  denied  to  it  by  its  funda- 
mental law.    Vattel,  c.  20,  34;  Bynk.,  lib.  2,  c.  15;  Kent's  Com., 


KOHL  V.  UNITED  STATES.  71 

338-340;  Cooley  on  Const.  Lim.,  584  et  seq.  But  it  is  no  more 
necessary  for  the  exercise  of  the  powers  of  a  State  government 
than  it  is  for  the  exercise  of  the  conceded  powers  of  the  Fed- 
eral government.  That  government  is  as  sovereign  within  its 
sphere  as  the  States  are  within  theirs.  True,  its  sphere  is  lim- 
ited. Certain  subjects  only  are  committed  to  it :  but  its  power 
over  those  sbjects  is  as  full  and  complete  as  is  the  power  of 
the  States  over  the  subjects  to  which  their  sovereignty  extends. 
The  power  is  not  changed  by  its  transfer  to  another  holder. 

But,  if  the  right  of  eminent  domain  exists  in  the  Federal  gov- 
ernment, it  is  a  right  which  may  be  exercised  within  the  States, 
so  far  as  is  necessary  to  the  enjoyment  of  the  powers  conferred 
upon  it  by  the  Constitution.    In  Ableman  v.  Booth,  21  How.  523, 
Chief  Justice  Taney  described  in  plain  language  the  complex 
nature  of  our  government,  and  the  existence  of  two  distinct  and 
separate  sovereignties  within  the  same  territorial  space,  each  of 
them  restricted  in  its  powers,  and  each,  within  its  sphere  of  ac- 
tion prescribed  by  the  Constitution  of  the  United  States,  inde- 
pendent of  the  other.    Neither  is  under  the  necessity  of  apply- 
ing to  the  other  for  permission  to  exercise  its  lawful  powers. 
Within  its  own  sphere,  it  may  employ  all  the  agencies  for  ex- 
erting them  which  are  appropriate  or  necessary,  and  which  are 
not  forbidden  by  the  law  of  its  being.    When  the  power  to  es- 
tablish post-offices  and  to  create  courts  within  the  States  was 
conferred  upon   the   Federal   government,   included   in   it   was 
authority  to  obtain  sites  for  such  offices  and  for  court-houses, 
and  to  obtain  them  by  such  means  as  were  known  and  appro- 
priate.    The  right  of  eminent  domain  was  one  of  those  means 
well  known  when  the  Constitution  was  adopted,  and  employed 
to  obtain  lands  for  public  uses.     Its   existence,   therefore,   in 
the  grantee  of  that  power,  ought  not  to  be  questioned.     The 
Constitution  itself  contains  an  implied  recognition  of  it  beyond 
what  may  justly  be  implied  from  the  express  grants.    The  fifth 
amendment   contains   a   provision   that   private   property  shall 
not  be  taken  for  public  use  without  just  compensation.     What 
is  that  but  an  implied  assertion,  that,  on  making  just  compen- 
sation, it  may  be  taken?     .     .     . 

It  is  true,  this  power  of  the  Federal  Government  has  not 
heretofore  been  exercised  adversely ;  but  the  non-user  of  a  power 
does  not  disprove  its  existence.  In  some  instances,  the  States, 
by  virtue  of  their  own  right  of  eminent  domain,  have  con- 
demned lands  for  the  use  of  the  general  government,  and  such 
condemnations   have  been  sustained   by   their  courts,   without, 
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however,  denying  the  right  of  the  United  States  to  act  in- 
dependently of  the  States.  Such  was  the  ruling  in  Gilmer  v. 
Lime  Point,  18  Cal.  229,  where  lands  were  condemned  by  a 
proceeding  in  a  State  court  and  under  a  State  law  for  a  United 
States  fortification.  A  similar  decision  was  made  in  Burt  v. 
The  Merchants'  Ins.  Co.,  106  Mass.  356,  where  land  was  taken 
under  a  State  law  as  a  site  for  a  post-office  and  sub-treasury 
building.  Neither  of  these  cases  denies  the  right  of  the  Fed- 
eral government  to  have  lands  in  the  States  condemned  for 
its  uses  under  its  own  power  and  by  its  own  action.  The  ques- 
tion was*  whether  the  State  could  take  lands  for  any  other 
public  use  than  that  of  the  State.  In  Trombley  v.  Humphrey, 
23  Mich.  471,  a  different  doctrine  was  asserted,  founded,  we 
think,  upon  better  reason.  The  proper  view  of  the  right  of 
eminent  domaint  seems  to  be,  that  it  is  a  right  belonging  to  a 
sovereignty  to  take  property  for  its  own  public  uses,  and  not 
for  those  for  another.  Beyond  that,  there  exists  no  necessity; 
which  alone  is  the  foundation  of  the  right.  If  the  United 
States  have  the  power,  it  must  be  complete  in  itself.  It  can 
neither  be  enlarged  nor  diminished  by  a  State.  Nor  can  any 
State  prescribe  the  manner  in  which  it  must  be  exercised.  The 
consent  of  a  State  can  never  be  a  condition  precedent  to  its 
enjoyment.  Such  consent  is  needed  only,  if  at  all,  for  the 
transfer  of  jurisdiction  and  of  the  right  of  exclusive  legislation 
after  the  land  shall  have  been  acquired. 

It  may,  therefore,  fairly  be  concluded  that  the  proceeding  in 
the  case  we  have  in  hand  was  a  proceeding  by  the  United  States 
government  in  its  own  right,  and  by  virtue  of  its  own  eminent 
domain.     .     .     . 

The  judgment  of  the  Circuit  Court  is  affirmed. 

'Mr.  Justice  Field  dissenting.     .     .     . 

The  Federal  courts  have  no  inherent  jurisdiction  of  a  pro- 
ceeding instituted  for  the  condemnation  of  property;  and  I  do 
not  find  any  statute  of  Congress  conferring  upon  them  such 
authority.     .     .     . 
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Supreme  Coubt  of  the  United  States.     1890. 
135  United  States,  1. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California. 

[When  Mr.  Justice  Field,  of  the  Supreme  Court  of  the  United 
States,  was  traveling  on  circuit  in  California,  there  was  reason 
to  believe  that  one  Terry,  a  suitor  in  Justice  Field's  court, 
would  attack  him  and  do  him  bodily  harm.  Therefore,  by  direc- 
tion of  the  Attorney  General  of  the  United  States,  David  Neagle, 
a  deputy  United  States  marshal,  was  instructed  to  accompany 
Justice  Field  for  his  protection.  While  on  the  way  from  Los 
Angeles  to  San  Francisco  for  the  purpose  of  holding  court, 
Justice  Field  was  attacked  by  Terry,  whereupon  Neagle  shot 
and  killed  Terry.  Having  been  arrested  by  officers  of  the  State 
of  California  and  charged  with  the  murder  of  Terry,  Neagle 
sued  out  a  writ  of  Jmbeas  corpus  in  the  United  States  Circuit 
Court  on  the  ground  that  he  was  in  custody  for  an  act  done  in 
pursuance  of  the  laws  of  the  United  States.  The  court  having 
ordered  his  discharge,  the  sheriff  having  Neagle  in  custody  ap- 
pealed from  this  order  to  the  Supreme  Court  of  the  United 
States.] 

Mr.  Justice  Miller  .  .  .  delivered  the  opinion  of  the 
court.     .     .     . 

These  are  the  material  circumstances  produced  in  evidence  be- 
fore the  Circuit  Court  on  the  hearing  of  this  habeas  corpus  ease. 
It  is  but  a  short  sketch  of  a  history  which  is  given  in  over  five 
hundred  pages  in  the  record,  but  we  think  it  is  sufficient  to  en- 
able us  to  apply  the  law  of  the  case  to  the  question  before  us 
Without  a  more  minute  discussion  of  this  testimony,  it  produces 
upon  us  the  conviction  of  a  settled  purpose  on  the  part  of  Terry 
and  his  wife,  amounting  to  a  conspiracy,  to  murder  Justice 
Field.  And  we  are  quite  sure  that  if  Neagle  had  been  merely  a 
brother  or  a  friend  of  Judge  Field,  traveling  with  him,  and 
aware  of  all  the  previous  relations  of  Terry  to  the  Judge, — as 
he  was, — of  his  bitter  animosity,  his  declared  purpose*  to  have 
revenge  even  to  the  point  of  killing  him,  he  would  have  been 
justified  in  what  he  did  in  defense  of  Mr.  Justice  Field's  lif(\ 
and  possibly  of  his  own. 

But  such  a  justification  would  be  a  proper  subject  for  cousid- 
eration  on  a  trial  of  the  case  for  murder  in  the  courts  of  tlie 
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State  of  California,  and  there  exists  no  authority  in  the  courts 
of  the  United  States  to  discharge  the  prisoner  while  held  in 
custody  by  the  State  authorities  for  tliis  offence,  unless  there 
be  found  in  aid  of  the  defence  of  the  prisoner  some  element  of 
power  and  authority  asserted  under  the  government  of  the 
United  States. 

This  element  is  said  to  be  found  in  the  facts  that  Mr.  Justice 
Field,  when  attacked,  was  in  the  immediate  discharge  of  his 
duty  as  judge  of  the  Circuit  Courts  of  the  United  States  within 
California ;  that  the  assault  upon  him  grew  out  of  the  animosity 
of  Terry  and  wife,  arising  out  of  the  previous  discharge  of  his 
duty  as  circuit  justice  in  the  case  for  which  they  were  com- 
mitted for  contempt  of  court;  and  that  the  deputy  marshal  of 
the  United  States,  who  killed  Terry  in  defence  of  Field's  life, 
was  charged  with  a  duty  under  the  law  of  the  United  States  to 
protect  Field  from  the  violence  which  Terry  was  inflicting,  and 
which  was  intended  to  lead  to  Field's  death. 

To  the  inquiry  whether  this  proposition  is  sustained  by  law 
and  the  facts  which  we  have  recited,  we  now  address  ourselves. 

We  have  no  doubt  that  Mr.  Justice  Field  when  attacked  by 
Terry  was  engaged  in  the  discharge  of  his  duties  as  Circuit  Jus- 
tice of  the  Ninth  Circuit,  and  was  entitled  to  all  the  protection 
under  those  circumstances  which  the  law  could  give  him. 

It  is  urged,  however,  that  there  exists  no  statute  authorizing 
any  such  protection  as  that  which  Neagle  was  instructed  to  give 
Judge  Field  in  the  present  case,  and  indeed  no  protection  what- 
ever against  a  vindictive  or  malicious  assault  growing  out  of  the 
faithful  discharge  of  his  official  duties,  and  that  the  language 
of  section  753  of  the  Revised  Statutes,  that  the  party  seeking  the 
benefit  of  the  writ  of  habeas  corpus  must  in  this  connection  show 
that  he  is  "in  custody  for  an  act  done  or  omitted  in  pui'suance 
of  a  law  of  the  United  States,"  makes  it  necessary  that  upon  this 
occasion  it  should  be  shown  that  the  act  for  which  Neagle  is  im- 
prisoned was  done  by  virtue  of  an  act  of  Congress.  It  is  not 
supposed  that  any  special  act  of  Congress  exists  which  author- 
izes the  marshals  or  deputy  marshals  of  the  United  States  in 
express  terms  to  accompany  the  judges  of  the  Supreme  Court 
through  their  circuits,  and  act  as  a  body-guard  to  them,  to 
defend  them  against  malicious  assaults  against  their  persons. 
But  we  are  of  opinion  that  this  view  of  the  statute  is  an  un- 
warranted restriction  of  the  meaning  of  a  law  designed  to 
extend  in  a  liberal  manner  the  benefit  of  the  writ  of  habeas 
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corpus  to  persons  imprisoned  for  the  performance  of  their  duty. 
And  we  are  satisfied  that  if  it  was  the  duty  of  Neagle,  under 
the  circumstances,  a  duty  which  could  only  arise  under  the 
laws  of  the  United  States,  to  defend  Mr.  Justice  Field  from 
a  murderous  attack  upon  him,  he  brings  himself  within  the 
meaning  of  the  section  we  have  recited.  This  view  of  the  sub- 
ject is  confirmed  by  the  alternative  provision,  that  he  must  be 
in  custody  ''for  an  act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States  or  of  an  order,  process,  or  decree  of  a 
court  or  judge  thereof,  or  is  in  custody  in  violation  of  the  Con- 
stitution or  of  a  law  or  treaty  of  the  United  States." 

In  the  view  we  take  of  the  Constitution  of  the  United  States, 
any  obligation  fairly  and  properly  inferrible  from  that  instru- 
ment, or  any  duty  of  the  marshal  to  be  derived  from  the  general 
scope  of  his  duties  under  the  laws  of  the  United  States,  is  *'a 
law"  within  the  meaning  of  this  phrase.  Il  would  be  a  great 
reproach  to  the  system  of  government  of  the  United  States, 
declared  to  be  within  its  sphere  sovereign  and  supreme,  if  there 
is  to  be  found  within  the  domain  of  its  powers  no  means  of 
protecting  the  judges,  in  the  conscientious  and  faithful  dis- 
charge of  their  duties,  from  the  malice  and  hatred  of  those  upon 
whom  their  judgments  may  operate  unfavorably.     .     .     . 

Where,  then,  are  we  to  look  for  the  protection  which  we  have 
shown  Judge  Field  was  entitled  to  when  engaged  in  the  dis- 
charge of  his  official  duties?  Not  to  the  courts  of  the  United 
States;  because,  as  has  been  more  than  once  said  in  this  court, 
in  the  division  of  the  powers  of  government  between  the  three 
great  departments,  executive,  legislative  and  judicial,  the  judi- 
cial is  the  weakest  for  the  purposes  of  self-protection  and  for 
the  enforcement  of  the  powers  which  it  exercises.  The  minis- 
terial officers  through  whom  its  commands  must  be  executed 
are  marshals  of  the  United  States,  and  belong  emphatically  to 
the  executive  department  of  the  government.  They  are  ap- 
pointed by  the  President,  with  the  advice  and  consent  of  the 
Senate.  They  are  removable  from  office  at  his  pleasure.  They 
are  subjected  by  act  of  Congress  to  the  supervision  and  control 
of  the  Department  of  Justice,  in  the  hands  of  one  of  the  cabinet 
officers  of  the  President,  and  their  compensation  is  provided  by 
acts  of  Congress.  The  same  may  be  said  of  the  district  attorneys 
of  the  United  States,  who  prosecute  and  defend  the  claims  of 
the  government  in  the  courts. 

The  legislative  branch  of  the  government  can  only  protoot 
the  judicial  officers  by  the  enactment  of  laws  for  that  purpose. 
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and  the  argument  we  are  now  combating  assumes  that  no  such 
law  has  been  passed  by  Congress. 

If  we  turn  to  the  executive  department  of  the  government,  we 
find  a  very  different  condition  of  affairs.  The  Constitution,  sec- 
tion 3,  article  2,  declares  that  the  President  ''shall  take  care  that 
the  laws  be  faithfully  executed,"  and  he  is  provided  with  the 
means  of  fulfilling  this  obligation  by  his  authority  to  commission 
all  the  officers  of  the  United  States,  and,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  appoint  the  most  important  of 
them  and  to  fill  vacancies.  He  is  declared  to  be  commander-in- 
chief  of  the  army  and  navy  of  the  United  States.  The  duties 
which  are  thus  imposed  upon  him  he  is  further  enabled  to  per- 
foiTQ  by  the  recognition  in  the  Constitution,  and  the  creation  by 
acts  of  Congress,  of  executive  departments,  which  have  varied 
in  number  from  four  or  five  to  seven  or  eight,  the  heads  of 
which  are  familiarly  called  cabinet  ministers.  These  aid  him  in 
the  performance  of  the  great  duties  of  his  office,  and  represent 
him  in  a  thousand  acts  to  which  it  can  hardly  be  supposed  his 
personal  attention  is  called,  and  thus  he  is  enabled  to  fulfill  the 
dutj'  of  his  great  department,  expressed  in  the  phrase  that  ''he 
shall  take  care  that  the  laws  be  faithfully  executed." 

Is  this  duty  limited  to  the  enforcement  of  acts  of  Congress  oi' 
of  treaties  of  the  United  States  according  to  their  express  terms, 
or  does  it  include  the  rights,  duties  and  obligations  growing  out 
of  the  Constitution  itself,  our  international  relations,  and  all  the 
protection  implied  by  the  nature  of  the  government  under  the 
Constitution?     .     .     . 

We  cannot  doubt  the  power  of  the  President  to  take  measures 
for  the  protection  of  a  judge  of  one  of  the  courts  of  the  United 
States,  who,  while  in  the  discharge  of  the  duties  of  his  office,  is 
threatened  with  a  personal  attack  which  may  probably  result  in 
his  death,  and  we  think  it  clear  that  where  this  protection  is  to 
be  afforded  through  the  civil  power,  the  Department  of  Justice 
is  the  proper  one  to  set  in  motion  the  necessary  means  of  pro- 
tection. The  correspondence  already  cited  in  this  opinion  be- 
tween the  marshal  of  the  Northern  District  of  California,  and 
the  Attorney-General,  and  the  district  attorney  of  the  United 
States  for  that  district,  although  prescribing  no  very  specific 
mode  of  affording  his  protection  by  the  Attorney-General,  is 
sufficient,  we  think,  to  warrant  the  marshal  in  taking  the  steps 
which  he  did  take,  in  making  the  provision  which  he  did  make, 
for  the  protection  and  defence  of  ]\Ir.  Justice  Field. 

But  there  is  positive  law  investing  the  marshals  and  their 
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deputies  with  powers  which  not  only  justify  what  ]\rarshal 
Neagle  did  in  this  matter,  but  which  imposed  it  upon  him  as 
a  duty.  In  chapter  fourteen  of  the  Revised  Statutes  of  the 
United  States,  which  is  devoted  to  the  appointment  and  duties 
of  the  district  attorneys,  marshals,  and  clerks  of  the  courts  of 
the  United  States,  section  788  declares: 

''The  marshals  and  their  deputies  shall  have,  in  each  State, 
the  same  powers,  in  executing  the  laws  of  the  United  States,  as 
the  sheriffs  and  their  deputies  in  such  State  may  have,  by  law, 
in  executing  the  laws  thereof." 

If,  therefore,  a  sheriff  of  the  State  of  California  was  author- 
ized to  do  in  regard  to  the  laws  of  California  what  Neagle  did, 
that  is,  if  he  is  authorized  to  keep  the  peace,  to  protect  a  judge 
from  assault  and  murder,  then  Neagle  was  authorized  to  do  the 
same  thing  in  reference  to  the  laws  of  the  United  States.     .     .     . 

That  there  is  a  peace  of  the  United  States ;  that  a  man  assault- 
ing a  judge  of  the  United  States  while  in  the  discharge  of  his 
duties  violates  that  peace;  that  in  such  case  the  marshal  of  the 
United  States  stands  in  the  same  relation  to  the  peace  of  the 
United  States  which  the  sheriff  of  the  county  does  to  the  peace 
of  the  State  of  California;  are  questions  too  clear  to  need  argu- 
ment to  prove  them.  That  it  would  be  the  duty  of  a  sheriff,  if 
one  had  been  present  at  this  assault  by  Terry  upon  Judge  Field, 
to  prevent  this  breach  of  the  peace,  to  prevent  this  assault,  to 
prevent  the  murder  which  was  contemplated  by  it,  cannot  be 
doubted.  And  if,  in  performing  this  duty,  it  became  necessary 
for  the  protection  of  Judge  Field,  or  of  himself,  to  kill  Terry, 
in  a  case  where,  like  this,  it  was  evidently  a  question  of  the 
choice  of  who  should  be  killed,  the  assailant  and  violator  of  the 
law  and  disturber  of  the  peace,  or  the  unoffending  man  who  was 
in  his  power,  there  can  be  no  question  of  the  authority  of  the 
sheriff  to  have  killed  Terry.  So  the  marshal  of  the  United 
States,  charged  with  the  duty  of  protecting  and  guarding  the 
judge  of  the  United  States  court  against  this  special  assault 
upon  his  person  and  his  life,  being  present  at  the  critical  mo- 
ment, when  prompt  action  was  necessary,  found  it  to  be  his 
duty,  a  duty  which  he  had  no  liberty  to  refuse  to  perform,  to 
take  the  steps  which  resulted  in  Terry's  death.  This  duty  was 
imposed  on  him  by  the  section  of  the  Revised  Statutes  whi/h  we 
have  cited,  in  connection  with  the  powers  conferred  by  the  State 
of  California  upon  its  peace  officers,  which  become,  by  this  stat- 
ute, in  ])roper  cases,  transferred  as  duties  to  the  marshals  ot*  the 
United  States.     .     .     . 
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The  result  at  which  we  have  arrived  upon  this  examination  is, 
that  in  the  protection  of  the  person  and  the  life  of  Mr.  Justice 
Field  while  in  the  discharge  of  his  official  duties,  Neagle  was  au- 
thorized to  resist  the  attack  of  Terry  upon  him ;  that  Neagle  was 
correct  in  the  belief  that  without  prompt  action  on  his  part  the 
assault  of  Terry  upon  the  judge  would  have  ended  in  the  death 
of  the  latter ;  that  such  being  his  well-founded  belief,  he  was  jus- 
tified in  taking  the  life  of  Terry,  as  the  only  means  of  prt;"ent- 
ing  the  death  of  the  man  who  was  intended  to  be  his  victim  ;  that 
in  taking  the  life  of  Terry,  under  the  circumstances,  he  was  act- 
ing under  the  authority  of  the  law  of  the  United  States,  and  was 
justified  in  so  doing;  and  that  he  is  not  liable  to  answer  in  the 
courts  of  California  on  account  of  his  part  in  that  transaction. 

We  therefore  affirm  the  judgment  of  the  Circuit  Court  author- 
izing his  disch-arge  from  the  custody  of  the  sheriff  of  San  Joa- 
quin County. 

Mr.  Justice  Lamar  (with  whom  concurred  Mr.  Chief  Justice 
Fuller)    dissenting.     .     .     . 
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WONG  QUAN  V.  UNITED  STATES. 

LEE  JOE  V.  UNITED  STATES. 

SUPBEME    COUBT    OF   THE   UNITED    STATES.       1893. 

149  United  States.  698. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

These  were  three  writs  of  habeas  corpus,  granted  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York,  upon  petitions  of  Chinese  laborers,  arrested  and  held 
by  the  marshal  of  the  district  for  not  having  certificates  of  resi- 
dence, under  section  6  of  the  act  of  ]\Iay  5,  1802,  c.  60,     .     .     . 

Each  petition  alleged  that  the  petitioner  was  arrested  and  de- 
tained without  due  process  of  law,  and  that  section  6  of  the  act 
of  May  5,  1892,  was  unconstitutional  and  void.  .  .  .  [This 
section  required  Chinese  laborers  within  the  limits  of  the  United 
States  at  the  time  of  the  passage  of  the  act  to  take  out  certifi- 
cates of  residence.     Those  who  neglected  to  do  so  within  one 
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year  without  good  cause  were  made  liable  to  deportation.] 

In  each  case,  the  Circuit  Court,  after  a  hearing  upon  the  writ 
of  habeas  corpus  and  the  return  of  the  marshal,  dismissed  the 
writ  of  habeas  corpus,  and  allowed  an  appeal  of  the  petitioner  to 
this  court,  and  admitted  him  to  bail  pending  the  appeal.    .    .    . 

Mr.  Justice  Gray,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

The  general  principles  of  public  law  which  lie  at  the  founda- 
tion of  these  cases  are  clearly  established  by  previous  judgments 
of  this  court,  and  by  the  authorities  therein  referred  to. 

In  the  recent  case  of  Nishimura  Ekiu  v.  United  States,  142 
U.  S.  651,  659,  the  court,  in  sustaining  the  action  of  the  execu- 
tive department,  putting  in  force  an  act  of  Congress  for  the  ex- 
clusion of  aliens,  said:  ''It  is  an  accepted  maxim  of  interna- 
tional law,  that  every  sovereign  nation  has  the  power,  as 
inherent  in  sovereignty,  and  essential  to  self-preservation,  to  for- 
bid the  entrance  of  foreigners  within  its  dominions,  or  to  admit 
them  only  in  such  cases  and  upon  such  conditions  as  it  may  see 
fit  to  prescribe.  In  the  United  States,  this  power  is  vested  in 
the  national  government,  to  which  the  Constitution  has  com- 
mitted the  entire  control  of  international  relations,  in  peace  as 
well  as  in  war.  It  belongs  to  the  political  department  of  the 
government,  and  may  be  exercised  either  through  treaties  made 
by  the  President  and  Senate,  or  through  statutes  enacted  by 
Congress. '  * 

The  same  views  were  more  fully  expounded  in  the  earlier  case 
of  Chae  Chan  Ping  v.  United  States,  130  U.  S.  581,  in  which  the 
validity  of  a  former  act  of  Congress,  excluding  Chinese  laborers 
from  the  United  States,  under  the  circumstances  therein  stated, 
was  affirmed. 

In  the  elaborate  opinion  delivered  by  Mr.  Justice  Field,  in  be- 
half of  the  court,  it  was  said:  "Those  laborers  are  not  citizens 
of  the  United  States;  they  are  aliens.  That  the  government  of 
the  United  States,  through  the  action  of  the  legislative  depart- 
ment, can  exclude  aliens  from  its  territory  is  a  proposition  which 
we  do  not  think  open  to  controversy.  Jurisdiction  over  its  own 
territory  to  that  extent  is  an  incident  of  every  independent  na- 
tion. It  is  a  part  of  its  independence.  If  it  could  not  exclude 
aliens,  it  would  be  to  that  extent  subject  to  the  control  of  another 
power."  **The  United  States,  in  their  relation  to  foreign  coun- 
tries and  their  subjects  or  citizens,  are  one  nation,  invested  with 
powers  which  belong  to  independent  nations,  the  exercise  of 
which  can  be  invoked  for  the  maintenance  of  its  absolute  iude- 
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peiidcHL-e  and  security  throughout  its  entire  territory.'*  130 
U.  S.  603,  604. 

It  was  also  said,  repeating  the  language  of  Mr.  Justice  Brad- 
ley in  Knox  v.  Lee,  12  Wall.  457,  555:  ''The  United  States  is 
not  only  a  government,  but  it  is  a  national  government,  and  the 
only  government  in  this  countr}^  that  has  the  character  of  na- 
tionality. It  is  invested  with  power  over  all  the  foreign  rela- 
tions of  the  country,  war,  peace,  and  negotiations  and 
intercourse  with  other  nations ;  all  of  which  are  forbidden  to  the 
State  governments."  130  U.  S.  605.  And  it  was  added:  ''For 
local  interests  the  several  States  of  the  Union  exist;  but  for 
international  purposes,  embracing  our  relations  with  foreign 
nations,  we  are  but  one  people,  one  nation,  one  power."  130 
U.  S.  606. 

The  court  then  went  on  to  say :  "To  preserve  its  indepen- 
dence, and  give  security  against  foreign  aggression  and  en- 
croachment, is  the  highest  duty  of  every  nation,  and  to  attain 
these  ends  nearly  all  other  considerations  are  to  be  subordinated. 
It  matters  not  in  what  form  such  aggression  and  encroachment 
come,  whether  from  the  foreign  nation  acting  in  its  national 
character,  or  from  vast  hordes  of  its  people  crowding  in  upon 
us.  The  government,  possessing  the  powers  which  are  to  be 
exercised  for  protection  and  security,  is  clothed  with  authority 
to  determine  the  occasion  on  which  the  powers  shall  be  called 
forth ;  and  its  determination,  so  far  as  the  subjects  affected  are 
concerned,  is  necessarily  conclusive  upon  all  its  departments  and 
officers.  If,  therefore,  the  government  of  the  United  States, 
through  its  legislative  department,  considers  the  presence  of  for- 
eigners of  a  different  race  in  this  country,  who  will  not  assimi- 
late with  us,  to  be  dangerous  to  its  peace  and  security,  their  ex- 
clusion is  not  to  be  stayed  because  at  the  time  there  are  no 
actual  hostilities  with  the  nation  of  which  the  foreigners  are 
subjects.  The  existence  of  war  would  render  the  necessity  of 
the  proceeding  only  more  obvious  and  pressing.  The  same  ne- 
cessity, in  a  less  pressing  degree,  may  arise  when  war  does  not 
exist,  and  the  same  authority  which  adjudges  the  necessity  in 
one  case  must  also  determine  it  in  the  otlier.  In  both  cases,  its 
determination  is  conclusive  upon  the  judiciary.  If  the  govern- 
ment of  the  country  of  which  the  foreigners  excluded  are  sub- 
jects is  dissatisfied  with  this  action,  it  can  make  complaint  to  the 
executive  head  of  our  government,  or  resort  to  any  other  meas- 
ures which,  in  its  judgment,  its  interests  or  dignity  may  de- 
mand ;  and  there  lies  its  only  remedy.    The  power  of  the  govern- 
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raent  to  exclude  forei^ers  from  the  country,  whenever,  in  its 
judgment,  the  public  interests  require  such  exclusion,  has  been 
asserted  in  repeated  instances,  and  never  denied  by  the  execu- 
tive or  legislative  departments."  130  U.  S.  606,  607.  This  state- 
ment  was  supported  by  many  citations  from  the  diplomatic  cor. 
respondence  of  successive  Secretaries  of  State,  collected  in 
Wharton's  International  Law  Digest,  §  206. 

The  right  of  a  nation  to  expel  or  deport  foreigners,  who  have 
not  been  naturalized  or  taken  any  steps  towards  becoming  citi- 
zens of  the  country,  rests  upon  the  same  grounds,  and  is  as  abso- 
lute and  unqualified  as  the  right  to  prohibit  and  prevent  their 
entrance  into  the  country. 

This  is  clearly  affirmed  in  dispatches  referred  to  by  the  court 
in  Chae  Chan  Ping's  Case.  In  1856,  Mr.  Marcy  wrote :  "Every 
society  possesses  the  undoubted  right  to  determine  who  shall 
compose  its  members,  and  it  is  exercised  by  all  nations,  both  in 
peace  and  war.  A  memorable  example  of  the  exercise  of  this 
power  in  time  of  peace  was  the  passage  of  the  alien  law  of  the 
United  States  in  the  year  1798."  In  1869,  Mr.  Fish  wrote: 
"The  control  of  the  people  within  its  limits,  and  the  right  to 
expel  from  its  territory  persons  who  are  dangerous  to  the  peace 
of  the  State,  are  too  clearly  within  the  essential  attributes  of 
sovereignty  to  be  seriously  contested."  Wliarton's  International 
Law  Digest,  §  206 ;  130  U.  S.  607.    .    .    . 

The  right  to  exclude  or  to  expel  all  aliens,  or  any  class  of 
aliens,  absolutely  or  upon  certain  conditions,  in  war  or  in  peace, 
being  an  inherent  and  inalienable  right  of  every  sovereign  and 
independent  nation,  essential  to  its  safety,  its  independence,  and 
its  welfare,  the  question  now  before  the  court  is  whether  the 
manner  in  which  Congress  has  excrcis'^d  this  right  in  sections  6 
and  7  of  the  act  of  1892  is  consistent  with  the  Constitution. 

The  United  States  are  a  sovereign  and  independent  nation, 
and  are  vested  by  the  Constitution  with  the  entire  control  of  in- 
ternational relations,  and  witli  all  the  powers  of  government 
necessary  to  maintain  that  control  and  to  make  it  effective.  The 
only  government  of  this  country,  which  otlior  nations  recognize 
or  treat  with,  is  the  government  of  tlie  Union;  and  the  only 
American  flag  known  throughout  the  world  is  the  flag  of  tlie 
United  States. 

The  Constitution  of  the  United  States  speaks  with  no  uncer- 
tain sound  upon  this  subject.  That  instrument,  established  by 
the  people  of  the  United  States  as  the  fundamental  law  of  tne 
land,  has  conferred  upon  the  President  the  executive  power; 
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has  made  him  the  coramandcr-in-chief  of  the  army  and  navy; 
has  authorized  him,  by  and  with  the  consent  of  the  Senate,  to 
make  treaties,  and  to  appoint  ambassadors,  public  ministers,  and 
consuls;  and  has  made  it  his  duty  to  take  care  that  the  laws  be 
faithfully  executed.  The  Constitution  has  granted  to  Congress 
the  power  to  regulate  commerce  with  foreign  nations,  including 
the  entrance  of  ships,  the  importation  of  goods,  and  the  bring- 
ing of  persons  into  the  ports  of  the  United  States;  to  establish 
a  uniform  rule  of  naturalization ;  to  define  and  punish  piracies 
and  felonies  committed  on  the  high  seas,  and  offences  against 
the  law  of  nations ;  to  declare  war,  grant  letters  of  marque  and 
reprisal,  and  make  rules  concerning  captures  on  land  and  water; 
to  raise  and  support  armies,  to  provide  and  maintain  a  navy, 
and  to  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces;  and  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  these  powers,  and  all  other  powers 
vested  by  the  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof.  And  the  several 
States  are  expressly  forbidden  to  enter  into  any  treaty,  alliance, 
or  confederation;  to  grant  letters  of  marque  and  reprisal;  to 
enter  into  any  agreement  or  compact  with  another  State,  or 
with  a  foreign  power;  or  to  engage  in  war,  unless  actually  in- 
vaded, or  in  such  imminent  danger  as  will  not  admit  of  delay. 

The  power  to  exclude  or  to  expel  aliens,  being  a  power  affect- 
ing international  relations,  is  vested  in  the  political  departments 
of  the  government,  and  is  to  be  regulated  by  treaty  or  by  act 
of  Congress,  and  to  be  executed  by  the  executive  authority  ac- 
cording to  the  regulations  so  established,  except  so  far  as  the 
judicial  department  has  been  authorized  by  treaty  or  by  statute, 
or  is  required  by  the  paramount  law  of  the  Constitution,  to 
intervene.     .     .     . 

Congress,  having  the  right,  as  it  may  see  fit,  to  expel  aliens  of 
a  particular  class,  or  to  permit  them  to  remain,  has  undoubtedly 
the  right  to  provide  a  system  of  registration  and  identification 
of  the  members  of  that  class  within  the  country,  and  to  take  all 
proper  means  to  carry  out  the  sj'stem  which  it  provides.    .     .    . 

In  our  jurisprudence,  it  is  well  settled  that  the  provisions  of 
an  act  of  Congress,  passed  in  the  exercise  of  its  constitutional 
authority,  on  this,  as  on  any  other  subject,  if  clear  and  explicit, 
miLst  be  upheld  by  the  courts  even  in  contravention  of  express 
stipulations  in  an  earlier  treaty.  As  was  said  by  this  court  in 
Chae  Chan  Ping's  Case,  following  previous  decisions:     "The 
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treaties  were  of  no  greater  legal  obligation  than  the  act  of  Con- 
gress. By  the  Constitution,  laws  made  in  pursuance  thereof  and 
treaties  made  under  the  authority  of  the  United  States  are  both 
declared  to  be  the  supreme  law  of  the  land,  and  no  paramount 
authority  is  given  to  one  over  the  other.  A  treaty,  it  is  true,  is  in 
its  nature  a  contract  between  nations,  and  is  often  merely  prom- 
issory in  its  character,  requiring  legislation  to  carry  its  stipula- 
tions into  effect.  Such  legislation  will  be  open  to  future  repeal 
or  amendment.  If  the  treaty  operates  by  its  own  force,  and  re- 
lates to  a  subject  within  the  power  of  Congress,  it  can  be  deemed 
in  that  particular  only  the  equivalent  of  a  legislative  act,  to  be 
repealed  or  modified  at  the  pleasure  of  Congress.  In  either  case, 
the  last  expression  of  the  sovereign  will  must  control. "  *  *  So  far 
as  a  treaty  made  by  the  United  States  with  any  foreign  nation 
can  become  the  subject  of  judicial  cognizance  in  the  courts  of 
this  country,  it  is  subject  to  such  acts  as  Congress  may  pass  for 
its  enforcement,  modification,  or  repeal."  130  U.  S.  600.  See 
also  Foster  v.  Neilson,  2  Pet.  253,  314;  Edye  v.  Robertson,  112 
U.  S.  580,  597-599 ;  Whitney  v.  Robertson,  124  U.  S.  190.    .    .    . 

The  question  whether,  and  upon  what  conditions,  these  aliens 
shall  be  permitted  to  remain  within  the  United  States  being  one 
to  be  determined  by  the  political  departments  of  the  govern- 
ment, the  judicial  department  cannot  properly  express  an  opin- 
ion upon  the  wdsdom,  the  policy  or  the  justice  of  the  measures 
enacted  by  Congress  in  the  exercise  of  the  powers  confided  to  it 
by  the  Constitution  over  this  subject. 

Upon  careful  consideration  of  the  subject,  the  only  conclusion 
which  appears  to  us  to  be  consistent  with  the  principles  of  inter- 
national law,  with  the  Constitution  and  laws  of  the  United 
States,  and  with  the  previous  decisions  of  this  court,  is  that  in 
each  of  these  cases  the  judgment  of  the  Circuit  Court,  dismiss- 
ing the  writ  of  habeas  corpus,  is  right  and  must  be 

Affinncd. 

[Mr.  Chief  Justice  Fuller,  Mr.  Justice  Brewer,  and  ^Ir. 
Justice  Field  delivered  dissenting  opinions.] 

Note. — The  doctrine  of  implied  powers  as  worked  out  by  Marsliall  in 
McCulloch  V.  Maryland  has  been  so  unreservedly  accepted  that  it  has 
now  become  almost  axiomatic  and  has  been  affirmed  in  scores  of  de- 
cisions. The  essential  principles  upon  which  Marshall  based  his  argu- 
ment had  been  stated  by  Hamilton  in  his  Opinion  on  the  Constitution- 
ality of  the  United  States  Bank,  a  paper  with  which  Marshall  was 
familiar.     In  this  paper  Hamilton  had  said: 

Every  power  vested  in  a  government  is  in  its  nature  sover- 
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eign,  and  Includes  by  force  of  the  term  a  right  to  employ  all 
the  means  requisite  and  fairly  applicable  to  the  attainment  of 
the  ends  of  such  power,  and  which  are  not  precluded  by  re- 
strictions and  exceptions  specified  in  the  Constitution, 

Hamilton,  Works  (Lodge,  Ed.)  Ill,  181. 
And  again,  in  discussing  "a  criterion  of  what  is  constitutional  and  of 
what  is  not  so,"  Hamilton  said: 

This  criterion  is  the  end,  to  which  the  measure  relates  as 
a  means.  If  the  end  be  clearly  comprehended  within  any  of 
the  specified  powers,  and  if  the  measure  have  an  obvious  rela- 
tion to  that  end,  and  is  not  forbidden  by  any  particular  pro- 
vision of  the  Constitution,  it  may  safely  be  deemed  to  come 
within  the  compass  of  the  national  authority. 

IK  HI,  192. 
No  other  opinion  of  the  Supreme  Court  has  been  so  much  praised  as 
has  that  of  Marshall  in  McCulloch  v.  Maryland.     A  most  competent 
critic  has  said: 

If  we  regard  at  once  the  greatness  of  the  questions  at  issue 
In  the  particular  case,  the  influence  of  the  opinion,  and  the 
large  method  and  clear  and  skillful  manner  in  which  it  is 
worked  out,  there  is  nothing  so  fine  as  the  opinion  in  McCul- 
loch V.  Maryland. 

Thayer,  John  Marshall,  85. 
Valuable  discussions  of  phases  of  the  doctrine  of  implied  powers 
are  contained  in  Marshall  v.  Gordon  (1917),  243  U.  S.  521  and  New- 
berry V.  United  States  (1921),  256  U.  S.  232.  The  latter  case  exhibits 
much  uncertainty  in  the  minds  of  the  judges  and  is  not  unlikely  to 
be  reversed. 

The  inherent  powers  of  the  Federal  Government  should  be  distin- 
guished from  its  implied  powers.     The  latter  are  always  derived  from 
an  express  grant.     The  former  are  involved  in  the  very  nature  of  the 
government  and  the  exigencies  of  the  situation.     The  argument  upon 
which  they  are  founded  was  thus  expressed  in  1785  by  James  Wilson, 
afterwards  a  Justice  of  the  Supreme  Court  of  the  United  States: 
Though   the    United    States    in    Congress    assembled    derive 
from   the   particular   States   no   power,   jurisdiction,   or   right 
which  is  not  expressly  delegated  by  the  Constitution,  it  does 
not  then  follow  that  the  United  States  in  Congress  have  no 
other  powers,  jurisdiction,  or  rights,  than  those  delegated  by 
the  particular  States.    The  United  States  have  general  rights, 
general  powers,  and  general  obligations,  not  derived  from  any 
particular   States,   nor   from   all   the   particular   States   taken 
separately;  but  resulting  from  the  union  of  the  whole.    .    .    . 
To  many  purposes  the  United  States  are  to  be  considered  as 
one   undivided,  independent   nation;    and   as  possessed   of  all 
the  rights,  powers  and  properties  by  the  law  of  nations  in- 
cident to  such.    Whenever  an  object  occurs,  to  the  direction  of 
which  no  particular  State  is  competent,  the  management  of  it 
must   of   necessity  belong   to   the   United    States   in    Congress 
assembled.     There  are  many  objects  of  this  extended  nature. 

Wilson,  Works  (Andrews,  Ed.),  I,  557. 
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The  same  idea  was  expressed  by  Alexander  Hamilton,  in  his  Opin- 
ion on  the  National  Bank  which  he  submitted  to  President  Washington 
He  said: 

It  is  not  denied  that  there  are  implied,  as  well  as  express 
powers,  and  that  the  former  are  as  effectually  delegated  as 
the  latter.  And  for  the  sake  of  accuracy  it  shall  be  mentioned 
that  there  is  another  class  of  powers,  which  may  be  properly 
denominated  resulting  powers.  It  will  not  be  doubted  that  if 
the  United  States  should  make  a  conquest  of  any  of  the  terri- 
tories of  its  neighbors,  they  would  possess  sovereign  juris- 
diction over  the  conquered  territory.  This  would  be  rather  a 
result  from  the  whole  mass  of  the  powers  of  the  government, 
and  from  the  nature  of  political  society,  than  a  consequence  of 
either  of  the  powers  specially  enumerated. 

Hamilton,  Works  (Lodge,  Ed.),  Ill,  184. 
With   this  should   be   compared   the   language  used   by   Mr.   Justice 
Bradley  in  his  concurring  opinion  in  The  Legal  Tender  Cases  (1871), 
12  Wallace,  457,  555,  556: 

The  Constitution  of  the  United  States  established  a  govern- 
ment, and  not  a  league,  compact  or  partnership.  ...  As 
a  government  it  was  invested  with  all  the  attributes  of  sover- 
eignty. .  .  .  The  United  States  is  not  only  a  govern- 
ment, but  it  is  a  National  government,  and  the  only  govern- 
ment in  this  country  that  has  the  character  of  nationality. 
.  .  .  Such  being  the  character  of  the  General  government, 
it  seems  to  be  a  self-evident  proposition  that  it  is  invested 
with  all  those  inherent  and  implied  powers  which,  at  the  time 
of  adopting  the  Constitution,  were  generally  considered  to 
belong  to  every  government  as  such,  and  as  being  essential  to 
the  exercise  of  its  functions. 
To  the  same  effect  is  the  language  of  Mr.  Justice  Miller  in  United 
States  v.  Kagama   (1886),  118  U.  S.  375: 

Tlie  power  of  Congress  to  organize  territorial  governments, 
and  make  laws  for  their  inhabitants,  arises  not  so  much  from 
the  clause  in  the  Constitution  in  regard  to  disposing  of  and 
making   rules   and   regulations    concerning   the  territory   and 
other  property  of  the  United  States,  as  from  the  ownership  of 
the  country  in  which  its  territories  are,  and  the  right  of  ex- 
clusive sovereignty  which  must  exist  in  the  National  Govern- 
ment, and  can  be  found  nowhere  else. 
In    the    early    cases    of    Sere    v.    Bitot    (1810),    6    Cranch,    332,    and 
American  Insurance  Co.  v.  Canter   (1828),  1  Peters,  511,  Chief  Justice 
Marshall  said  that  the  right  to  govern  territory  may  be  the  "inevitable 
consequence"   of   the   right   to   acquire   territory.     As   he   derived    the 
right  to  acquire  from   the  right  to  wage   war  and  make   treaties,   he 
makes  the   right  to  govern   an   implication   upon   an   implication.     It 
would  be  more  direct  and  as  defensible  to  say  that  every  government 
possesses  inherent  power  to  govern   its  own.     The  United   States  has 
acquired  territory   not  only  by  war  and   by  cession,   but  also  by   dis- 
covery and  occupation.    There  is  no  provision  in  the  Constitution  from 
which  the  power  to  acquire  territory  by  discovery  and  occupation  can 
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be  derived.  The  title  of  the  United  States  to  Oregon  was  founded  not 
only  upon  the  cession  of  Louisiana  by  France  and  the  renunciation  of 
her  claims  by  Spain  but  also  upon  the  discovery  and  occupation  of 
the  country.  In  Shively  v.  Bowlby  (1S94),  15^  U.  S.  1,  the  Court  said, 
"So  far  as  the  title  of  the  United  States  was  derived  from  France  or 
Spain,  it  stood  as  in  other  territories  acquired  by  treaty.  The  inde- 
pendent title  based  upon  discovery  and  settlement  was  equally  abso- 
lute." Tlie  case  of  the  guano  islands  is  an  even  better  example  of  the 
Inherent  right  to  acquire  territory  by  discovery  and  occupation  because 
whatever  jurisdiction  the  United  States  has  over  them  is  derived  en- 
tirely from  that  source.  Congress  provided  that  guano  islands  not 
under  the  jurisdiction  of  any  other  government  nor  occupied  by  the 
citizens  of  any  other  government,  but  which  should  be  peaceably  oc- 
cupied by  a  citizen  of  the  United  States,  should  in  the  discretion  of 
the  President  "be  considered  as  appertaining  to  the  United  States." 
One  charged  with  murder  on  such  an  island  and  convicted  moved  in 
arrest  of  judgment  that  the  above  statute  was  invalid.  The  Court 
upheld  the  statute,  Jones  v.  United  States  (1890),  137  U.  S.  202,  and 
said: 

By   the  law  of  nations,   recognized   by   all   civilized   states, 
dominion  of  new  territory  may  be  acquired  by  discovery  and 
occupation,   as   well   as  by   cession   and   conquest;    and   when 
citizens  or  subjects  of  one  nation,  in  its  name  and  by  its  au- 
thority or  with  its  assent,  take  and  hold  actual,  continuous  and 
useful  possession,   (although  only  for  the  purpose  of  carrying 
on  a  particular  business,  such  as  catching  and  curing  fish,  or 
working  mines,)   of  territory  unoccupied  by  any  other  govern- 
ment or   its   citizens,   the   nation   to   which   they   belong   may 
exercise  such  jurisdiction  and  for  such  period  as  it  sees  fit 
over  territory  so  acquired.     This  principle  affords  ample  war- 
rant for  the  legislation  of  Congress  concerning  guano  islands. 
The  right  of  self-defense  is  a  power  inherent  in  every  government, 
and  In  re  Neagle  (1890),  135  U.  S.  1,  might  have  been  decided  on  that 
basis. 

The  control  of  the  admission  and  residence  of  aliens  is  a  power  in- 
herent in  every  independent  government.  On  a  state  of  facts  similar 
to  those  in  Fong  Yue  Ting  v.  United  States  (1893),  149  U.  S.  G98,  in 
which  the  right  of  an  alien  to  enter  the  colony  of  Victoria  was  in- 
volved, the  Privy  Council  of  Great  Britain  reached  the  same  result, 
Musgrove  t.  Chun  Teeong  Toy,  L.  R.  1891,  Appeal  Cases,  272;  60 
L.  J.  P.  C.  28.  In  the  United  States,  Congress  may  legislate  for  the 
exclusion  of  aliens  not  only  in  the  exercise  of  the  inherent  authority 
of  the  Federal  Government,  but  also  by  virtue  of  its  delegated  au- 
thority to  regulate  foreign  commerce,  Nishimura  Ekiu  v.  United 
States   (1892),  142  U.  S.  651. 

The  inherent  right  to  exclude  aliens  has  found  many  applications,  all 
of  which  rest  exclusively  within  the  discretion  of  the  political  de- 
partments of  the  government.  Among  the  first  classes  excluded  were 
contract  laborers.  United  States  v.  Laws  (1890),  163  U.  S.  258,  but  the 
restriction  has  been  extended  to  anarchists.  United  States  v.  Williams 
(1904),  194  U.  S.   279,  to  persons  with  a  dangerous  disease,  Oceanic 
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steam  Navigation  Co.  v.  Stranahan  (1909),  214  U.  S.  320,  to  persons 
convicted  of  crime.  United  States  v.  Williams  (1913),  203  Fed.  155, 
to  paupers  or  persons  liable  to  become  a  public  charge,  Japanese 
Immigrant  Cases  (1903),  189  U.  S.  86,  to  persons  assisted  by  others 
to  come  to  the  United  States,  United  States  v.  Rodgers  (1911),  191 
Fed.  970,  and  to  prostitutes,  United  States  v.  Bitty  (1908),  208  U.  S. 
393,  Low  Wah  Suey  v.  Backus  (1912),  225  U.  S.  460,  Lapina  v.  Wil- 
liams (1914),  232  U.  S.  78.  The  right  to  exclude  aliens  involves  the 
right  to  control  the  privilege  of  transit  through  the  United  States, 
Fok  Yung  Yo  v.  United  States   (1902),  185  U.  S.  296. 

The  most  important  measures  adopted  for  the  exclusion  of  aliens 
are  those  directed  to  the  exclusion  of  Chinese  "laborers."  This  word 
has  been  held  to  include  a  lodging-house  keeper,  In  re  Tenny  (189S), 
86  Fed.  303,  a  prostitute,  Lee  Ah  Yin  v.  United  States  (1902),  116  Fed. 
614,  a  gambler,  United  States  v.  Ah  Fawn  (1893),  57  Fed.  591,  a  mer- 
chant who  worked  in  a  laundry,  United  States  v.  Yong  Yew  (1897), 
83  Fed.  832,  and  a  tenant  of  a  farm.  Lew  Quen  Wo  v.  United  States 
(1911),  184  Fed.  685. 

The  right  to  exclude  aliens  involves  the  right  to  expel,  Tiaco  v. 
Forbes   (1913),  228  U.  S.  549. 

While  the  abstract  right  to  exclude  or  expel  aliens  is  admitted,  the 
duties  attendant  upon  membership  in  the  family  of  nations  must  not  be 
overlooked.  The  political  and  commercial  relations  of  nations  are  so 
close  and  the  privilege  of  entrance  and  residence  has  been  so  freely 
accorded  that  an  arbitrary  exclusion  or  expulsion  may  give  rise  to  a 
diplomatic  claim.  Bonfils,  Manuel  de  Droit  International  Public, 
§§  441,  442. 

For  a  state  to  exclude  all  foreigners  would  be  to  withdraw 
from  the  brotherhood  of  civilized  peoples;  to  exclude  any  with- 
out reasonable  or  at  least  plausible  cause,  is  regarded  as  so 
vexatious  and  oppressive  that  a  government  is  thought  to  have 
the  right  of  interfering  in  favor  of  its  subjects  in  cases  where 
sufficient  cause  does   not,   in  its  judgment,   exist. 

Hall,  International  Law,  223. 
The   expulsion   of   aliens   even   more   than   their   exclusion    imposes 
upon  the  state  the  duty  of  showing  circumstances  which  justify   its 
act.     The  prevailing  practice  was  well  stated  by  Gresham,  Secretary 
of  State,  in  these  words: 

■  The  just  rule  would  seem  to  be  that  no  nation  can  single 
out  for  expulsion  from  its  territory  any  individual  citizen 
of  a  friendly  nation  without  special  and  sufficient  grounds 
therefor.  And  even  when  such  grounds  exist  the  exclusion 
should  be  effected  with  as  little  injury  to  the  individual  and 
his  property  interest  as  may  be  compatible  with  the  safety 
and  interests  of  the  country  which  expels  him. 

Moore,  Digest  of  International  Law,  IV,  84. 
The  whole  subject  is  admirably  treated  in  Bouv6,  A  Treatise  on  the 
Laivs  Governing  the  Exclusion  and  Expulsion  of  Aliens  in  the  United 
States. 

In  the  case  of  Kansas  v.  Colorado  (1907),  206  U.  S.  46.  the  doctrine 
of  inherent  powers   waa  repudiated   in   sweeping   terms.     But    if   the 
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language  of  the  Court  be  confined  to  the  case  which  was  actually 
before  It  for  decision,  it  can  be  reconciled  with  otlier  cases  in  which 
the  doctrine  of  inherent  powers  has  been  recognized.  The  States  un- 
doubtedly have  jurisdiction  over  the  reclamation  of  arid  lands  within 
their  borders.  Such  reclamation  may  however  be  impracticable  with- 
out the  assistance  of  neighboring  States.  Furthermore  the  United 
States,  as  the  owner  of  vast  areas  of  arid  lands  which  it  had  under- 
taken to  reclaim,  had  an  interest  superior  to  that  of  the  States. 
Counsel  invited  the  Court  to  hold  that  such  obstacles  to  State  action 
necessarily  vested  Congress  with  jurisdiction.  To  this  argument  the 
Court  responded  by  reference  to  the  Tenth  Amendment  and  by  deny- 
ing, contrary  to  the  decision  in  several  other  cases,  that  there  could 
be  any  such  thing  as  inherent  powers.  The  whole  subject  is  well  dis- 
cussed in  Willoughby,  The  Coyistitutional  Law  of  the  United  States, 
I,  49  seq.,  and  in  Tiedeman,  The  Umoritten  Constitution  of  the 
United  States. 


Section  3.     Territories  and  Dependencies. 

DOWNES  V.  BIDWELL. 

Supreme  Court  of  the  United  States.     1901. 
182  United  States,  244. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  an  action  begun  in  the  Circuit  Court  by  Downes, 
doing  business  under  the  firm  name  of  S.  B.  Downes  &  Co., 
against  the  collector  of  the  port  of  New  York,  to  recover  back 
duties  to  the  amount  of  $659.35  exacted  and  paid  under  pro- 
test upon  certain  oranges  consigned  to  the  plaintiff  at  New  York, 
and  brought  thither  from  tlie  port  of  San  Juan  in  the  Island  of 
Porto  Rico  during  the  montli  of  November,  1900,  after  the  pas- 
sage of  the  act  temporarily  providing  a  civil  government  and 
revenues  for  the  Island  of  Porto  Rico,  known  as  the  Foraker  act. 

The  District  Attorney  demurred  to  the  complaint  for  the  want 
of  jurisdiction  in  the  court,  and  for  insufficiency  of  its  aver- 
ments. The  demurrer  was  sustained,  and  the  complaint  dis- 
missed.   Whereupon  plaintiff  sued  out  this  writ  of  error.    .    .    . 

Mr.  Justice  Brown,  after  making  the  above  statement,  an- 
nounced the  conclusion  and  judgment  of  the  court. 

This  case  involves  the  question  whether  merchandise  brought 
into  the  port  of  New  York  from  Porto  Rico  since  the  passage  of 
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the  Foraker  act,  is  exempt  from  duty,  notwithstanding  the  third 
section  of  that  act,  which  requires  the  payment  of  ''fifteen  per 
centum  of  the  duties  which  are  required  to  be  levied,  collected 
and  paid  upon  like  articles  of  merchandise  imported  from  for- 
eign countries."    .     .     . 

In  the  case  of  De  Lima  v.  Bidwell,  just  decided,  we  held  that 
upon  the  ratification  of  the  treaty  of  peace  with  Spain,  Porto 
Rico  ceased  to  be  a  foreig-n  country,  and  became  a  territory  of 
the  United  States,  and  that  duties  were  no  longer  collectible 
upon  merchandise  brought  from  that  island.  We  are  now  asked 
to  hold  that  it  became  a  part  of  the  United  States  within  that 
provision  of  the  Constitution  which  declares  that  "all  duties, 
imposts  and  excises  shall  be  uniform  throughout  the  United 
States."  (Art.  I,  §  8.)  If  Porto  Rico  be  a  part  of  the  United 
States,  the  Foraker  act  imposing  duties  upon  its  products  is 
unconstitutional,  not  only  by  reason  of  a  violation  of  the  uni- 
formity clause,  but  because  by  section  9  "vessels  bound  to  or 
from  one  State"  cannot  "be  obliged  to  enter,  clear  or  pay  duties 
in  another." 

The  case  also  involves  the  broader  question  whether  the  reve- 
nue clauses  of  the  Constitution  extend  of  their  own  force  to  our 
newly  acquired  territories.  The  Constitution  itself  does  not 
answer  the  question.  Its  solution  must  be  found  in  the  nature 
of  the  government  created  by  that  instrument,  in  the  opinion 
of  its  contemporaries,  in  the  practical  construction  put  upon  it 
by  Congress  and  in  the  decisions  of  this  court.     .    .    . 

It  is  sufficient  to  observe  in  relation  to  these  three  fundamen- 
tal instruments  [The  Articles  of  Confederation,  the  Ordinance 
of  1787,  and  the  Constitution]  that  it  can  nowhere  be  inferred 
that  the  territories  were  considered  a  part  of  the  United  States. 
The  Constitution  was  created  by  the  people  of  the  United  States, 
as  a  union  of  States,  to  be  governed  solely  by  representatives  of 
the  States;  and  even  the  provision  relied  upon  here,  that  all 
duties,  imposts  and  excises  shall  be  uniform  "throughout  the 
United  States,"  is  explained  by  subsequent  provisions  of  the 
Constitution,  that  "no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  State,"  and  "no  preference  shall  be  given  by 
an}''  regulation  of  commerce  or  revenue  to  the  ports  of  one  State 
over  those  of  another;  nor  shall  vessels  bound  to  or  from  one 
State  be  obliged  to  enter,  clear  or  pay  duties  in  another."  In 
short,  the  Constitution  deals  with  States,  their  people  and  tlieij- 
representatives. 
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The  Thirteenth  Amendment  to  the  Constitution,  prohibiting 
slaverj'  and  involuntary  servitude  'Svithin  the  United  States, 
or  in  any  place  subject  to  their  jurisdiction,"  is  also  significant 
as  showing  that  there  may  be  places  within  the  jurisdiction  of 
the  United  States  that  are  no  part  of  the  Union.     .    .    . 

Upon  the  other  hand,  the  Fourteenth  Amendment,  upon  the 
subject  of  citizenship,  declares  only  that  "all  persons  born  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States,  and  of  the  State 
wherein  they  reside."  Here  there  is  a  limitation  to  persons  born 
or  naturalized  in  the  United  States  which  is  not  extended  to  per- 
sons bom  in  any  place  ''subject  to  their  jurisdiction." 

The  question  of  the  legal  relations  between  the  States  and  the 
newly  acquired  territories  first  became  the  subject  of  public  dis- 
cussion in  connection  with  the  purchase  of  Louisiana  in  1803. 
.  .  .  It  is  well  known  that  Mr.  Jefferson  entertained  grave 
doubts  as  to  his  power  to  make  the  purchase,  or,  rather,  as  to 
his  right  to  annex  the  territory  and  make  it  part  of  the  United 
States,  and  had  instructed  Mr.  Livingston  to  make  no  agreement 
to  that  effect  in  the  treaty,  as  he  believed  it  could  not  be  legally 
done.  Owing  to  a  new  war  between  England  and  France  being 
upon  the  point  of  breaking  out,  there  was  need  for  haste  in  the 
negotiations,  and  Mr.  Livingston  took  the  responsibility  of  dis- 
obeying his  instructions,  and,  probably  owing  to  the  insistence 
of  Bonaparte,  consented  to  the  third  article  of  the  treaty,  which 
provided  that  ''the  inhabitants  of  the  ceded  territory  shall  be 
incorporated  in  the  Union  of  the  United  States,  and  admitted 
as  soon  as  possible,  according  to  the  principles  of  the  Federal 
Constitution,  to  the  enjoj^ment  of  all  the  rights,  advantages  and 
immunities  of  citizens  of  the  United  States ;  and  in  the  mean 
time  they  shall  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property  and  the  religion  which  they 
profess."  This  evidently  committed  the  government  to  the  ulti- 
mate, but  not  to  the  immediate,  admission  of  Louisiana  as  a 
State,  and  postponed  its  incorporation  into  the  Union  to  the 
pleasure  of  Congress.     .     .     . 

Two  bills  were  passed,  one  October  31,  1803,  2  Stat.  245, 
authorizing  the  President  to  take  possession  of  the  territory, 
and  to  continue  the  existing  government,  and  the  other  Novem- 
ber 10,  1803,  2  Stat.  245,  making  provision  for  the  payment  of 
tlie  purchase  price.  These  acts  continued  in  force  until  March 
26,  1804,  when  a  new  act  was  passed  providing  for  a  temporary 
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government,  2  Stat.  283,  c.  38,  and  vesting  all  legislati\e  poT\ers 
in  a  governor  and  legislative  council,  to  be  appointed  by  the 
President.  These  statutes  may  be  taken  as  expressing  the  view 
of  Congress,  first,  that  territory  may  be  lawfully  acquired  by 
treaty,  with  a  provision  for  its  ultimate  incorporation  into  the 
Union;  and,  second,  that  a  discrimination  in  favor  of  certain 
foreign  vessels  trading  with  the  ports  of  a  newly  acquired  ter- 
ritory is  no  violation  of  that  clause  of  the  Constitution,  Art.  I, 
§  9,  that  declares  that  no  preference  shall  be  given  to  the  ports 
of  one  State  over  those  of  another.  It  is  evident  that  the  con- 
stitutionality of  this  discrimination  can  only  be  supported  upon 
the  theory  that  ports  of  territories  are  not  ports  of  States  within 
the  meaning  of  the  Constitution. 

The  same  construction  was  adhered  to  in  the  treaty  with  Spain 
for  the  purchase  of  Florida,  8  Stat.  252,  the  sixth  article  of 
which  provided  that  the  inhabitants  should  ''be  incorporated 
into  the  Union  of  the  United  States,  as  soon  as  may  be  consistent 
with  the  principles  of  the  Federal  Constitution";  and  the  fif- 
teenth article  of  which  agreed  that  Spanish  vessels  coming  di- 
rectly from  Spanish  ports  and  laden  with  productions  of  Span- 
ish growth  or  manufacture,  should  be  admitted,  for  the  term 
of  twelve  years,  to  the  ports  of  Pensacola  and  St.  Augustine, 
"without  paying  other  or  higher  duties  on  their  cargoes,  or  of 
tonnage,  than  will  be  paid  by  the  vessels  of  the  United  States, ' ' 
and  that  "during  the  said  term  no  other  nation  shall  enjoy  the 
same  privileges  within  the  ceded  territories." 

So,  too,  in  the  act  annexing  the  Republic  of  Hawaii,  there  was 
a  pro\dsion,  continuing  in  effect  the  customs  relations  of  the 
Hawaiian  Islands  with  the  United  States  and  other  countries, 
the  effect  of  which  was  to  compel  the  collection  in  those  islands 
of  a  duty  upon  certain  articles,  whether  coming  from  the  United 
States  or  other  countries,  much  greater  than  the  duty  provided 
by  the  general  tariff  laws  then  in  force.  This  was  a  discrimina- 
tion against  the  Hawaiian  ports  wholly  inconsistent  with  the 
revenue  clauses  of  the  Constitution,  if  such  clauses  were  there 
operative. 

The  very  treaty  with  Spain  under  discussion  in  this  case  con- 
tains similar  discriminative  provisions,  which  arc  apparently 
irreconcilable  with  the  Constitution,  if  that  instrumeiii  be  iield 
to  extend  to  these  islands  immediately  upon  their  cession  to  the 
United  States.    .    .    . 

Notwithstanding  these  provisions  ior  the  incorporation  of  ter- 
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ritories  into  the  Union,  Congress,  not  only  in  organizing  the  ter- 
ritory of  Louisiana  by  act  of  ]\Iarch  26,  180-4,  but  all  other 
territories  carved  out  of  this  vast  inheritance,  has  assamcd  that 
the  Constitution  did  not  extend  to  them  of  its  own  force,  and 
has  in  each  case  made  special  provision,  either  that  their  legis- 
latures shall  pass  no  law  inconsistent  with  the  Constitution  of 
the  United  States,  or  that  the  Constitution  or  laws  of  the  United 
States  shall  be  the  supreme  law  of  such  territories.  Finally,  in 
Rev.  Stat.  §  1891,  a  general  provision  was  enacted  that  ''the 
Constitution  and  all  laws  of  the  United  States  which  are  not 
locally  inapplicable  shall  have  the  same  force  and  effect  within 
all  the  organized  territories,  and  in  every  territory  hereafter 
organized,  as  elsewhere  within  the  United  States."     .     .     . 

The  researches  of  counsel  have  collated  a  large  number  of 
other  instances,  in  which  Congress  has  in  its  enactments  recog- 
nized the  fact  that  provisions  intended  for  the  States  did  not 
embrace  the  territories,  unless  specially  mentioned.  These  are 
found  in  the  laws  prohibiting  the  slave  trade  with  "the  United 
States  or  territories  thereof";  or  equipping  ships  '4n  any  port 
or  place  within  the  jurisdiction  of  the  United  States";  in  the 
internal  revenue  laws,  in  the  early  ones  of  which  no  provision 
was  made  for  the  collection  of  taxes  in  the  territory  not  included 
within  the  boundaries  of  the  existing  States,  and  others  of  which 
extended  them  expressly  to  the  territories,  or  "within  the  exte- 
rior boundaries  of  the  United  States";  and  in  the  acts  extend- 
ing the  internal  revenue  laws  to  the  Territories  of  Alaska  and 
Oklahoma.  It  would  prolong  this  opinion  unnecessarily  to  set 
forth  the  provisions  of  these  acts  in  detail.  It  is  sufficient  to 
say  that  Congress  has  or  has  not  applied  the  revenue  laws  to  the 
territories,  as  the  circumstances  of  each  case  seemed  to  require, 
and  has  specifically  legislate^  for  the  territories  whenever  it 
was  its  intention  to  execute  laws  beyond  the  limits  of  the  States. 
Indeed,  whatever  may  have  been  the  fluctuations  of  opinion  in 
other  bodies,  (and  even  this  court  has  not  been  exempt  from 
them,)  Congress  has  been  consistent  in  recognizing  the  differ- 
ence between  the  States  and  territories  under  the  Constitution. 

The  decisions  of  this  court  upon  this  subject  have  not  been 
altogether  harmonious.  Some  of  them  are  based  upon  the  theor}- 
that  the  Constitution  does  not  apply  to  the  territories  witliout 
legislation.  Other  cases,  arising  from  territories  wliere  such 
legislation  has  been  had,  contain  language  which  wonld  justify 
the  inference  that  such  legislation  was  unnecessary,  and  that  the 
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Constitution  took  effect  immediately  upon  the  cession  of  the  ter- 
ritory to  the  United  States.  It  may  be  remarked,  upon  the 
threshold  of  an  analysis  of  these  cases,  that  too  much  weight 
must  not  be  given  to  general  expressions  found  in  several  opin- 
ions that  the  power  of  Congress  over  territories  is  complete  and 
supreme,  because  these  words  may  be  interpreted  as  meaning 
only  supreme  under  the  Constitution ;  nor  upon  the  other  hand, 
to  general  statements  that  the  Constitution  covers  the  territories 
as  well  as  the  States,  since  in  such  cases  it  will  be  found  that 
acts  of  Congress  had  already  extended  the  Constitution  to  such 
territories,  and  that  thereby  it  subordinated  not  only  its  own 
acts,  but  those  of  the  territorial  legislatures,  to  what  had  become 
the  supreme  law  of  the  land.     .     .     . 

The  following  propositions  may  be  considered  as  established: 

1.  That  the  District  of  Columbia  and  the  territories  are  not 
States,  within  the  judicial  clause  of  the  Constitution  giving  ju- 
risdiction in  cases  between  citizens  of  different  States; 

2.  That  territories  are  not  States,  within  the  meaning  of  Re- 
vised Statutes,  §  709,  permitting  \\Tits  of  error  from  this  court 
in  cases  where  the  validity  of  a  state  statute  is  drawn  in  ques- 
tion; 

3.  That  the  District  of  Columbia  and  the  territories  are 
States,  as  that  word  is  used  in  treaties  w^th  foreign  powers,  with 
respect  to  the  ownership,  disposition  and  inheritance  of  prop- 
erty; 

4.  That  the  territories  are  not  within  the  clause  of  the  Con- 
stitution providing  for  the  creation  of  a  Supreme  Court  and 
such  inferior  courts  as  Congress  may  see  fit  to  establish ; 

5.  That  the  Constitution  does  not  apply  to  foreign  countries 
or  to  trials  therein  conducted,  and  that  Congress  may  lawfully 
provide  for  such  trials  before  consular  tribunals,  without  the 
intervention  of  a  grand  or  petit  jury; 

6.  That  where  the  Constitution  has  been  once  formally  ex- 
tended by  Congress  to  territories,  neither  Congress  nor  the  ter- 
ritorial legislature  can  enact  laws  inconsistent  therewith.    .    .    . 

To  sustain  the  judgment  in  the  case  under  consideration  it  by 
no  means  becomes  necessary  to  show  that  none  of  the  articles  of 
the  Constitution  apply  to  the  Island  of  Porto  Rico.  There  is  a 
clear  distinction  between  such  prohibitions  as  go  to  the  very 
root  of  the  power  of  Congress  to  act  at  all,  irrespective  of  time 
or  place,  and  such  as  are  operative  only  "throughout  the  United 
States'*  or  among  the  several  States. 
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Thus,  when  the  Constitution  declares  that  ''no  bill  of  attain- 
der or  ex  post  facto  law  shall  be  passed,"  and  that  "no  title  of 
nobility  shall  be  granted  by  the  United  States,"  it  goes  to  the 
competency  of  Congress  to  pass  a  bill  of  that  description.  Per- 
haps, the  same  remark  may  apply  to  the  First  Amendment,  tliat 
**  Congress  shall  make  no  law  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  free  exercise  thereof;  or  abridging  the 
freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  people  to 
peacefully  assemble,  and  to  petition  the  government  for  a  re- 
dress of  grievances."  We  do  not  wish,  however,  to  be  under- 
stood as  expressing  an  opinion  how  far  the  bill  of  rights  con- 
tained in  the  first  eight  amendments  is  of  general  and  how  far 
of  local  application. 

Upon  the  other  hand,  when  the  Constitution  declares  that  all 
duties  shall  be  uniform  ''throughout  the  United  States,"  it  be- 
comes necessary  to  inquire  whether  there  be  any  territory  over 
which  Congress  has  jurisdiction  which  is  not  a  part  of  the 
' '  United  States, ' '  by  which  term  we  understand  the  States  whose 
people  united  to  form  the  Constitution,  and  such  as  have  since 
been  admitted  to  the  Union  upon  an  equality  with  them.  Not 
only  did  the  people  in  adopting  the  Thirteenth  Amendment 
thus  recognize  a  distinction  between  the  United  States  and  "any 
place  subject  to  their  jurisdiction,"  but  Congress  itself,  in  the 
act  of  ]\Iarch  27,  1804,  c.  56,  2  Stat.  298,  providing  for  the  proof 
of  public  records,  applied  the  provisions  of  the  act  not  only  to 
"every  court  and  office  within  the  United  States,"  but  to  the 
"courts  and  offices  of  the  respective  territories  of  the  United 
States  and  countries  subject  to  the  jurisdiction  of  tlie  United 
States,"  [as  well]  as  to  the  courts  and  offices  of  the  several 
States.    .    .    . 

Unless  tliese  words  are  to  be  rejected  as  meaningless,  we  must 
treat  them  as  a  recognition  by  Congress  of  tlie  fact  tliat  tliere 
may  be  territories  subject  to  the  jurisdiction  of  the  Ujiited 
States,  which  are  not  of  the  United  States. 

Indeed,  the  practical  interpretation  put  by  Congress  ui)oii  tlie 
Constitution  has  been  long  continued  and  uniform  to  the  effect 
tliat  the  Constitution  is  applicable  to  territories  acqnired  by  pur- 
chase or  conquest  only  when  and  so  far  as  Congi'ess  shall  so 
direct.  Notwithstanding  its  duty  to  "guarantee  to  every  State 
in  this  Union  a  republican  form  of  government,"  Art.  IV,  §  4, 
by  which  we  understand,  according  to  the  definition  of  Webster, 
"a  government  in  which  the  supreme  power  resides  in  the  whole 
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body  of  the  people,  and  is  exercised  by  representatives  elected  by 
them,"  Congress  did  not  hesitate,  in  the  original  organization 
of  the  territories  of  Louisiana,  Florida,  the  Northwest  Territory, 
and  its  subdivisions  of  Ohio,  Indiana,  Michigan,  Illinois  and 
Wisconsin,  and  still  more  recently  in  the  case  of  Alaska,  to  estab- 
lish a  form  of  government  bearing  a  much  greater  analogy  to  a 
British  crown  colony  than  a  republican  State  of  America,  and 
to  vest  the  legislative  power  either  in  a  governor  and  council,  or 
a  governor  and  judges,  to  be  appointed  by  the  President.  It  was 
not  until  they  had  attained  a  certain  population  that  power  was 
given  them  to  organize  a  legislature  by  vote  of  the  people.  In 
all  these  cases,  as  well  as  in  territories  subsequently  organized 
west  of  the  Mississippi,  Congress  thought  it  necessary  either  to 
extend  the  Constitution  and  laws  of  the  United  States  over  them, 
or  to  declare  that  the  mhabitants  should  be  entitled  to  enjoy 
the  right  of  trial  by  jury,  of  bail,  and  of  the  privilege  of  the  writ 
of  habeas  corpus,  as  welt  as  other  privileges  of  the  bill  of  rights. 

We  are  also  of  opinion  that  the  power  to  acquire  territory  by 
treaty  implies  not  only  the  power  to  govern  such  territory,  but 
to  prescribe  upon  what  terms  the  United  States  will  receive  its 
inhabitants,  and  what  their  status  shall  be  in  what  Chief  Justice 
Marshall  termed  the  '* American  Empire."  There  seems  to  be 
no  middle  ground  between  this  position  and  the  doctrine  that  if 
their  inhabitants  do  not  become,  immediately  upon  annexation, 
citizens  of  the  United  States,  their  children  thereafter  bom, 
whether  savages  or  civilized,  are  such,  and  entitled  to  all  the 
rights,  privileges  and  immunities  of  citizens.  If  such  be  tlieir 
status,  the  consequences  will  be  extremely  serious.  Indeed,  it 
is  doubtful  if  Congress  would  ever  assent  to  the  annexation  of 
territory  upon  the  condition  that  its  inhabitants,  however  for- 
eign they  may  be  to  our  habits,  traditions  and  modes  of  life, 
shall  become  at  once  citizens  of  the  United  States.  In  all  its 
treaties  hitherto  the  treaty-making  power  has  made  special  pro- 
vision for  this  subject.  ...  In  all  these  cases  there  is  an 
implied  denial  of  the  right  of  the  inhabitants  to  American  citi- 
zenship until  Congress  by  further  action  shall  signify  its  assent 
thereto.     .    .    . 

We  suggest,  without  intending  to  decide,  that  there  may  be 
a  distinction  between  certain  natural  rights,  enforced  in  the 
Constitution  by  prohibitions  against  interference  with  them, 
and  what  may  be  termed  artificial  or  remedial  rights,  which  are 
peculiar  to  our  own  system  of  jurisprudence.     Of  the  former 
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class  are  the  rights  to  one's  owii  religious  opinions  and  to  a  pub- 
lic expression  of  them,  or,  as  sometimes  said,  to  worship  God 
according  to  tlie  dictates  of  one's  own  conscience;  the  right  to 
personal  liberty  and  individual  property ;  to  freedom  of  speech 
and  of  the  press ;  to  free  access  to  courts  of  justice,  to  due  proc- 
ess of  law  and  to  an  equal  protection  of  the  laws;  to  immuni- 
ties from  unreasonable  searches  and  seizures,  as  well  as  cruel 
and  unusual  punishments ;  and  to  such  other  immunities  as  are 
indispensable  to  a  free  government.  Of  the  latter  class  are  the 
rights  to  citizenship,  to  suffrage.  Minor  v.  Ilappersett,  21  Wall. 
162,  and  to  the  particular  methods  of  procedure  pointed  out  in 
the  Constitution,  which  are  peculiar  to  Anglo-Saxon  jurispru- 
dence, and  some  of  which  have  already  been  held  by  the  States 
to  be  unnecessary  to  the  proper  protection  of  individuals. 

Whatever  may  be  finally  decided  by  the  American  people  as 
to  the  status  of  these  islands  and  their  inhabitants — whether 
they  shall  be  introduced  into  the  sisterhood  of  States  or  be  per- 
mitted to  form  independent  governments — it  does  not  follow 
that,  in  the  meantime,  awaiting  that  decision,  the  people  are  in 
the  matter  of  personal  rights  unprotected  by  the  provisions  of 
our  Constitution,  and  subject  to  the  merely  arl^itrary  control 
of  Congress.  Even  if  regarded  as  aliens,  they  are  entitled  under 
the  principles  of  the  Constitution  to  be  protected  in  life,  liberty 
and  property.  This  has  been  frequently  held  by  this  court  in 
respect  to  the  Chinese,  even  when  aliens,  not  possessed  of  the 
political  rights  of  citizens  of  the  United  States.  Yick  Wo  v. 
Hopkins,  118  U.  S.  356;  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698;  Lem  Moon  Sing,  158  U.  S.  538,  547;  Wong  Wing  v. 
United  States,  163  U.  S.  228.  We  do  not  desire,  however,  to  an- 
ticipate the  difficulties  which  would  naturally  arise  in  this  con- 
nection, but  merely  to  disclaim  any  intention  to  hold  that  the 
inhabitants  of  these  territories  are  subject  to  an  unrestrained 
power  on  the  part  of  Congress  to  deal  with  them  upon  the  theory 
that  they  have  no  rights  which  it  is  bound  to  respect.    .    .    . 

In  passing  upon  the  questions  involved  in  this  case  and  kin- 
dred cases,  we  ought  not  to  overlook  the  fact  that,  while  the  Con- 
stitution was  intended  to  establish  a  permanent  form  of  govern- 
ment for  the  States  which  should  elect  to  take  advantage  of  its 
conditions,  and  continue  for  an  indefinite  future,  the  vast  possi- 
bilities of  that  future  could  never  have  entered  the  minds  of  its 
framers.  The  States  had  but  recently  emerged  from  a  war 
with  one  of  the  most  powerful  nations  of  Europe;  were  dis- 
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heartened  by  the  failure  of  the  confederacy,  and  were  doubtful 
as  to  the  feasibility  of  a  stronger  union.  Their  territory  was 
confined  to  a  narrow  strip  of  land  on  the  Atlantic  coast  from 
Canada  to  Florida,  with  a  somewhat  indefinite  claim  to  terri- 
tory beyond  the  Alleghanies,  where  their  sovereignty  was  dis- 
puted by  tribes  of  hostile  Indians  supported,  as  was  popularly 
believed,  by  the  British,  who  had  never  formally  delivered  pos- 
session under  the  treaty  of  Peace.  The  vast  territory  beyond 
the  Mississippi,  which  formerly  had  been  claimed  by  France, 
since  1762  had  belonged  to  Spain,  still  a  powerful  nation,  and 
the  owner  of  a  great  part  of  the  Western  Hemisphere.  Under 
these  circumstances  it  is  little  wonder  that  the  question  of  annex- 
ing these  territories  was  not  made  a  subject  of  debate.  The 
diflSculties  of  bringing  about  a  union  of  the  States  were  so 
great,  the  objections  to  it  seemed  so  formidable,  that  the  whole 
thought  of  the  convention  centered  upon  surmounting  these  ob- 
stacles. The  question  of  territories  was  dismissed  with  a  single 
clause,  apparently  applicable  only  to  the  territories  then  exist- 
ing, giving  Congress  the  power  to  govern  and  dispose  of  them. 
Had  the  acquisition  of  other  territories  been  contemplated  as 
a  possibility,  could  it  have  been  foreseen  that,  within  little  more 
than  one  hundred  years,  we  were  destined  to  acquire  not  only 
the  whole  vast  region  between  the  Atlantic  and  Pacific  Oceans, 
but  the  Russian  possessions  in  America  and  distant  islands  in 
the  Pacific,  it  is  incredible  that  no  provision  should  have  been 
made  for  them,  and  the  question  whether  the  Constitution  should 
or  should  not  extend  to  them  have  been  definitely  settled.  If  it 
be  once  conceded  that  we  are  at  liberty  to  acquire  foreign  ter- 
ritory, a  presumption  arises  that  our  power  with  respect  to 
such  territories  is  the  same  power  which  other  nations  have  been 
accustomed  to  exercise  with  respect  to  territories  acquired  by 
them.  If,  in  limiting  the  power  which  Congress  was  to  exercise 
within  the  United  States,  it  was  also  intended  to  limit  it  with 
regard  to  such  territories  as  the  people  of  the  United  States 
should  thereafter  acquire,  such  limitations  should  have  been 
expressed.  Instead  of  that,  we  find  the  Constitution  speaking 
only  to  States,  except  in  the  territorial  clause,  whi'h  is  absolute 
in  its  terms,  and  suggestive  of  no  limitations  upon  the  power  of 
Congress  in  dealing  with  them.  The  States  could  only  delegate 
to  Congress  such  powers  as  they  themselves  possessed,  and  as 
they  had  no  power  to  acquire  new  territory  they  had  none  to 
delegate  in  that  connection.     The  logical  inference  from  this  is, 


98  CASES  ON  CONSTITUTIONAL  LAW. 

that  if  Congress  had  power  to  acquire  new  territory,  which  is 
conceded,  that  power  was  not  hampered  by  the  constitutional 
provisions.  If,  upon  the  other  hand,  we  assume  that  the  terri- 
torial clause  of  the  Constitution  was  not  intended  to  be  restricted 
to  such  territor}^  as  the  United  States  then  possessed,  there  is 
nothing  in  the  Constitution  to  indicate  that  the  power  of  Con- 
gress in  dealing  with  them  was  intended  to  be  restricted  by  any 
of  the  other  provisions.    .    .    . 

The  liberality  of  Congress  in  legislating  the  Constitution 
into  all  our  contiguous  territories  has  undoubtedly  fostered 
the  impression  that  it  went  there  by  its  own  force,  but  there  is 
nothing  in  the  Constitution  itself,  and  little  in  the  interpretation 
put  upon  it,  to  confirm  that  impression.  There  is  not  even  an 
analog}^  to  the  provisions  of  an  ordinary  mortgage  for  its  attach- 
ment to  after-acquired  property,  without  which  it  covers  only 
property  existing  at  the  date  of  the  mortgage.  In  short,  there 
is  absolute  silence  upon  the  subject.  The  executive  and  legisla- 
tive departments  of  the  government  have  for  more  than  a  cen- 
tury interpreted  this  silence  as  precluding  the  idea  that  the 
Constitution  attached  to  these  territories  as  soon  as  acquired, 
and  unless  such  interpretation  be  manifestly  contrary  to  the 
letter  or  spirit  of  the  Constitution,  it  should  be  followed  by  the 
judicial  department.     .     .     . 

We  are  therefore  of  opinion  that  the  Island  of  Porto  Rico  is 
a  territory  appurtenant  and  belonging  to  the  United  States,  but 
not  a  part  of  the  United  States  within  the  revenue  clauses  of 
the  Constitution ;  that  the  Foraker  act  is  constitutional,  so  far 
as  it  imposes  duties  upon  imports  from  such  island,  and  that  the 
plaintiff  cannot  recover  back  the  duties  exacted  in  this  case. 

The  judg-ment  of  the  Circuit  Court  is  therefore 

Affirmed. 

[Mr.  Justice  White  delivered  a  concurring  opinion,  in  which 
Mr.  Justice  Siiiras  and  Mr.  Justice  McKenna  joined.  Mr. 
Justice  Gray  also  delivered  a  concurring  opinion.  Mr.  Chief 
Justice  Fuller  delivered  a  dissenting  opinion  in  which  Mr. 
Justice  Harlan,  Mr.  Justice  Brewer  and  Mr.  Justice  Peck- 
iiAM  concurred.  Mr.  Justice  Harlan  also  delivered  a  separate 
dissenting  opinion.] 
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RASSMUSSEN  v.  UNITED  STATES. 
Supreme  Court  of  the  United  States.    1905. 
197  United  States,  516. 

Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Alaska. 

Mr.  Justice  White  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  for  ^dolating  section  127 
of  the  Alaska  Code,  prohibiting  the  keeping  of  a  disreputable 
house  and  punishing  the  offense  by  a  fine  or  imprisonment  in 
the  county  jail. 

As  stated  in  the  bill  of  exceptions,  when  the  case  was  called 
the  court  announced  ''that  the  cause  would  be  tried  before  a 
jury  composed  of  six  jurors,"  in  accordance  with  section  171 
of  the  Code  for  Alaska  adopted  by  Congress,  wherein,  among 
other  things,  it  was  provided  as  follows  (31  Stat.  321,  359)  : 
"That  hereafter  in  trials  for  misdemeanors  six  persons  shall 
constitute  a  legal  jury."  To  this  announcement  by  the  court 
an  exception  was  duly  preserved.  A  iwry  of  six  persons  was 
then  empanelled,  when  the  objection  was  renewed  and  a  demand 
made  for  a  common  law  jury,  which  was  refused,  and  an  excep- 
tion was  again  taken. 

To  a  verdict  and  judgment  of  conviction  this  writ  is  prose- 
cuted directly  to  this  court,  reliance  for  a  reversal  being  had 
on  the  violation  of  the  Constitution  alleged  to  have  resulted  from 
the  trial  of  the  case  by  a  jury  of  six  persons  and  upon  otlier 
errors  of  law  which,  it  is  asserted,  the  court  committed  in  the 
course  of  the  trial. 

At  the  threshold  of  the  case  lies  the  constitutional  question 
whether  Congress  had  power  to  deprive  one  accused  in  Alaska 
of  a  misdemeanor  of  trial  by  a  common  law  jury,  that  is  to  say, 
whether  the  provision  of  the  act  of  Congress  in  question  was 
repugnant  to  the  Sixth  Amendment  to  the  Constitution  of  the 
United  States. 

At  the  bar  the  Government  did  not  deny  that  offenses  of  the 
character  of  the  one  here  prosecuted  could  onl>  be  tried  by  a 
common  law  jury,  if  the  Sixth  Amendment  governed.  The 
Government,  moreover,  did  not  dispute  the  obvious  and  funda- 
mental truth  that  the  Constitution  of  the  United  States  is  domi- 
nant where  applicable.  The  validity  of  the  provision  in  question 
is  therefore  sought  to  be  sustained  upon  the  proposition  tliat  the 
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Sixth  Amendment  to  the  Constitution  did  not  apply  to  Confess 
in  legislating  for  Alaska.  And  this  rests  upon  two  contentions 
which  we  proceed  separately  to  consider. 

1.  Alaska  was  not  iyicorporatcd  into  the  United  States,  and 
therefore  the  Sixth  Amendment  did  not  control  Congress  in  leg- 
islating for  Alaska.     .     .     . 

We  are  brought  then  to  determine  whether  Alaska  has  been 
incorporated  into  the  United  States  as  a  part  thereof,  or  is 
simply  held,  as  the  Philippine  Islands  are  held,  under  the  sov- 
ereignty of  the  United  States  as  a  possession  or  dependency. 

The  treaty  concerning  Alaska,  instead  of  exhibiting,  as  did 
the  treaty  respecting  the  Philippine  Islands,  the  determination 
to  reserve  the  question  of  the  status  of  the  acquired  territory 
for  ulterior  action  by  Congress,  manifested  a  contrary  inten- 
tion, since  it  is  therein  expressly  declared,  in  Article  3,  that: 

**The  inhabitants  of  the  ceded  territory  shall  be  admitted 
to  the  enjoyment  of  all  the  rights,  advantages  and  immunities 
of  citizens  of  the  United  States ;  and  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty,  property  and 
religion." 

This  declaration,  although  somewhat  changed  in  phraseology, 
is  the  equivalent,  as  pointed  out  in  Downes  v.  Bidwell,  of  the 
formula  employed  from  the  beginning  to  express  the  purpose  to 
incorporate  acquired  territory  into  the  United  States,  especially 
in  the  absence  of  other  provisions  showing  an  intention  to  the 
contrary.    .    .     . 

That  Congress,  shortly  following  the  adoption  of  the  treaty 
with  Russia,  clearly  contemplated  the  incorporation  of  Alaska 
into  the  United  States  as  a  part  thereof,  we  think  plainly  results 
from  the  act  of  July  20,  1868,  concerning  internal  revenue  taxa- 
tion, c.  186,  section  107,  15  Stat.  125,  167,  and  the  act  of  July 
27,  1868,  c.  273,  extending  the  laws  of  the  United  States  relating 
to  customs,  commerce  and  navigation  over  Alaska  and  estab- 
lishing a  collection  district  therein.  15  Stat.  240.  And  this  is 
fortified  by  subsequent  action  of  Congress,  which  it  is  unneces- 
sary to  refer  to. 

Indeed,  both  before  and  since  the  decision  in  Downes  v.  Bid- 
well  the  status  of  Alaska  as  an  incorporated  Territory  was  and 
has  been  recognized  by  tlie  action  and  decisions  of  this  court. 

This  brings  us  to  the  second  proposition,  which  is: 
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2.  That  even  if  Alaska  ivas  incorporated  into  the  United 
States,  as  it  was  not  an  organized  Territory,  therefore  the  pro- 
visions of  the  Sixth  Amendment  were  not  controlling  on  Con- 
gress when  legislating  for  Alaska. 

We  do  not  stop  to  demonstrate  from  original  considerations 
the  unsoundness  of  this  contention  and  its  irreconcilable  con- 
flict with  the  essential  principles  upon  which  our  constitutional 
system  of  government  rests.  Nor  do  we  think  it  is  required  to 
point  out  the  inconsistency  which  would  arise  between  various 
provisions  of  the  Constitution  if  the  proposition  was  admitted, 
or  the  extreme  extension  on  the  one  hand  and  the  undue  limita- 
tion on  the  other  of  the  powers  of  Congress  which  would  be  oc- 
casioned by  conceding  it.  This  is  said,  because,  in  our  opinion, 
the  unsoundness  of  the  proposition  is  conclusively  established 
by  a  long  line  of  decisions.     .    .    . 

The  argument  by  which  the  decisive  force  of  the  cases  just 
cited  is  sought  to  be  escaped  is  that  as  when  the  cases  were  de- 
cided there  was  legislation  of  Congress  extending  the  Constitu- 
tion to  the  District  of  Columbia  or  to  the  particular  territory 
to  which  a  case  may  have  related,  therefore  the  decisions  must 
be  taken  to  have  proceeded  alone  upon  the  statutes  and  not 
upon  the  inherent  application  of  the  provisions  of  the  Fifth, 
Sixth  and  Seventh  Amendments  to  the  District  of  Columbia  or 
to  an  incorporated  Territory.  And,  upon  the  assumption  that 
the  cases  are  distinguishable  from  the  present  one  upon  the 
basis  just  stated,  the  argument  proceeds  to  insist  that  the  Sixth 
Amendment  does  not  apply  to  the  Territory  of  Alaska,  because 
section  1891  of  the  Revised  Statutes  only  extends  the  Constitu- 
tion to  the  organized  Territories,  in  which,  it  is  urged,  Alaska 
is  not  embraced. 

Whilst  the  premise  as  to  the  existence  of  legislation  declar- 
ing the  extension  of  the  Constitution  to  the  Territories  with 
which  the  cases  were  respectively  concerned  is  well  founded, 
the  conclusion  drawn  from  that  fact  is  not  justified.  Without 
attempting  to  examine  in  detail  the  opinions  in  the  various 
cases,  in  our  judgment  it  clearly  results  from  them  that  they 
substantially  rested  upon  the  proposition  that  where  territory 
was  a  part  of  the  United  States  the  inhabitants  thereof  were 
entitled  to  the  guarantees  of  the  Fifth,  Sixth  and  Seventh 
Amendments,  and  that  the  act  or  acts  of  Congress  purporting 
to  extend  the  Constitution  were  considered  as  declaratory  merely 
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of  a  result  which  existed  independently  by  the  inherent  opera- 
tion of  the  Constitution.     .     .     . 

As  it  conclusively  results  from  the  foregoing  considerations 
that  the  Sixth  Amendment  to  the  Constitution  was  applicable 
to  Alaska,  and  as  of  course  being  applicable  it  was  controlling 
upon  Congress  in  legislating  for  Alaska,  it  follows  that  the  pro- 
vision of  the  act  of  Congress  under  consideration  depriving 
persons  accused  of  a  misdemeanor  in  Alaska  of  a  right  to  trial 
by  a  common  law  jury,  was  repugnant  to  the  Constitution  and 
void.     .     .     . 

The  judgment  must  therefore  be  reversed  and  the  case  re- 
manded with  directions  to  set  aside  the  verdict  and  grant  a 
new  trial.  And  it  is  so  ordered. 

Mr.  Justice  Harlan,  concurring.     .     .     . 

Immediately  upon  the  ratification  in  1867  of  the  treaty  by 
which  Alaska  was  acquired  from  Russia,  that  Territory,  as  I 
think,  came  under  the  complete,  sovereign  jurisdiction  and  au- 
thority of  the  United  States,  and,  without  any  formal  action 
on  the  part  of  Congress  in  recognition  or  enforcement  of  the 
treaty,  and  whether  Congress  wished  such  a  result  or  not,  the  in- 
habitants of  that  Territory  became  at  once  entitled  to  the  benefit 
of  all  the  guarantees  found  in  the  Constitution  of  the  United 
States  for  the  protection  of  life,  liberty,  and  property. 

After  such  ratification  no  person  charged  with  the  commis- 
sion of  a  crime  against  the  United  States  in  that  Territory  could 
be  legally  tried  therefore  otherwise  than  by  what  this  court  has 
adjudged  to  be  the  jury  of  the  Constitution.     .     .     . 

No  tribunal  or  person  can  exercise  authority  involving  life  or 
liberty,  in  any  territory  of  the  United  States,  organized  or  un- 
organized, except  in  harmony  with  the  Constitution. 

Congress  cannot  suspend  the  operation  of  the  Constitution 
in  any  territory  after  it  has  come  under  the  sovereign  authority 
of  the  United  States,  nor,  by  any  afifirmative  enactment,  or 
by  mere  non-action,  can  Congress  prevent  the  Constitution  from 
being  the  Supreme  law  for  any  peoples  subject  to  the  jurisdic- 
tion of  the  United  States.     .     .     . 

The  proposition  that  a  people  subject  to  the  full  authority 
of  the  United  States  for  purposes  of  government,  may,  under 
any  circumstances,  or  for  any  period  of  time,  long  or  short,  be 
governed,  as  Congress  pleases  to  ordain,  witliout  regard  to  thr 
Constitution,  is,  in  my  judgment,  inconsistent  with  the  whole 
theory  of  our  institutions. 
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If  the  Constitution  does  not  become  the  supreme  law  in  a 
Territory  acquired  by  treaty,  and  whose  inhabitants  are  under 
the  dominion  of  the  United  States,  until  Congress,  in  some  dis- 
tinct form,  shall  have  expressed  its  will  to  that  effect,  it  would 
necessarily  follow  that,  by  positive  enactment,  or  simply  by 
non-action.  Congress,  under  the  theory  of  ''incorporation," 
and  although  a  mere  creature  of  the  Constitution,  could  forever 
withhold  from  the  inhabitants  of  such  Territory  the  benefit  of 
the  guaranties  of  life,  liberty  and  property  as  set  forth  in  the 
Constitution.  I  cannot  assent  to  any  such  doctrine.  I  cannot 
agree  that  the  supremacy  of  the  Constitution  depends  upon  the 
will  of  Congress.     ... 

Mr.  Justice  Brown,  concurring. 

I  am  disposed  to  concur  in  the  conclusion  of  the  court  upon 
the  ground  that,  by  the  treaty  of  cession  with  Russia,  it  was 
provided  that  "the  inhabitants  of  the  ceded  territory  shall  be 
admitted  to  enjoy  all  the  rights,  advantages  and  immunities 
of  citizens  of  the  United  States;  and  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty,  property  and 
religion."  I  am  inclined  to  think,  though  with  some  doubt,  that 
those  words  include  a  right  to  a  trial  by  a  jxirj,  as  understood 
among  us  from  the  adoption  of  the  Constitution.  I  certainly 
should  not   dissent  if  the   case  were  put  upon  that  ground. 
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SUPEEME    CJOURT   OF  THE    UNITED    STATES.      1907. 

205  United  States,  349. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Hawaii. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  affirming  a  decree  of  foreclos- 
ure and  sale  under  a  mortgage  executed  by  the  appellants  to 
the  appellee.  Sister  Albertina.  17  Hawaii,  82.  The  defendants 
(appellants)  pleaded  to  the  jurisdiction  that  after  the  execution 
of  the  mortgage  a  part  of  the  mortgaged  land  had  been  conveyed 
by  them  to  one  Damon,  and  by  Damon  to  the  Territory  of 
Hawaii,  and  was  now  part  of  a  public  street.  The  bill  origi- 
nally made  the  Territory  a  party,  but  the  Territory  demurred 
and  the  plaintiffs  dismissed  their  bill  as  to  it  before  the  above 
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plea  was  argued.  Then  the  plea  was  overruled,  and  after  answer 
and  hearing  the  decree  of  foreclosure  was  made,  the  appellants 
having  saved  their  rights.  The  decree  excepted  from  the  sale 
the  land  conveyed  to  the  Territory  and  directed  a  judgment  for 
the  sum  remaining  due  in  case  the  proceeds  of  the  sale  were 
insufficient  to  pay  the  debt.     Eq.  Rule  92. 

The  appellants  contend  that  the  owners  of  the  equity  of  re- 
demption in  all  parts  of  the  mortgaged  land  must  be  joined,  and 
that  no  deficiency  judgment  should  be  entered  until  all  the 
mortgaged  premises  have  been  sold.  In  aid  of  their  contention 
they  argue  that  the  Territory  of  Hawaii  is  liable  to  suit  like  a 
municipal  corporation,  irrespective  of  the  permission  given  by 
its  statutes,  which  does  not  extend  to  this  case.  They  liken  the 
Territory  to  the  District  of  Columbia,  ]\Ietropolitan  R.  R.  Co.  v. 
District  of  Columbia,  132  U.  S.  1,  and  point  out  that  it  has 
been  a  party  to  suits  that  have  been  before  this  court.  Damon  v. 
Hawaii,  194  U.  S.  154 ;  Carter  v.  Hawaii,  200  U.  S.  255. 

The  Territory,  of  course,  could  waive  its  exemption,  Smith 
v.  Reeves,  178  U.  S.  436,  and  it  took  no  objection  to  the  pro- 
ceedings in  the  cases  cited  if  it  could  have  done  so.  See  Act 
of  April  30,  1900,  c.  339,  §  96;  31  Stat.  141,  160.  But  in  the 
case  at  bar  it  did  object,  and  the  question  raised  is  whether 
the  plaintiffs  were  bound  to  yield.  Some  doubts  have  been 
expressed  as  to  the  source  of  the  immunity  of  a  sovereign  power 
from  suits  without  its  own  permission,  but  the  answer  has  been 
public  property  since  before  the  days  of  Ilobbes.  (Leviathan, 
c.  26,  2.)  A  sovereign  is  exempt  from  suit,  not  because  of  any 
formal  conception  or  obsolete  theory,  but  on  the  loerical  and 
practical  ground  that  there  can  be  no  legal  right  as  against  the 
authority  that  makes  the  law  on  which  the  right  depends.  ^'Car 
on  pent  hien  recevoir  loy  d'autruy,  mais  il  est  impossible  par 
nature  de  se  donner  loy."  Bodin,  Republique,  1  c.  8.  Ed.  1629, 
p.  132.  Sir  John  Eliot,  De  Jure  Maiestatis,  c.  3.  Nemo  suo 
statuto  ligatur  necessitative.  Baldus,  De  Leg.  et  Const.,  Digna 
Vox  (2d  ed.,  1496,  fol.  51b.  Ed.  1539,  fol.  61). 

As  the  ground  is  thus  logical  and  practical,  the  doctrine  is 
not  confined  to  powers  that  are  sovereign  in  the  full  sense  of 
juridical  theory,  but  naturally  is  extended  to  those  that  in  actual 
administration  ori^^nate  and  change  at  their  will  the  law  of 
contract  and  property,  from  which  persons  within  the  jurisdic- 
tion derive  their  ri^'hts.  A  suit  presupposes  that  the  d<!fondants 
are  subject  to  the  law  invoked.  Of  course  it  cannot  be  main- 
tained unless  they  are  so.    But  that  is  not  the  case  with  a  terri- 
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tory  of  the  United  States,  because  the  Territory  itself  is  the 
fountain  from  which  rights  ordinarily  flow.  It  is  true  that 
Congress  might  intervene,  just  as  in  the  case  of  a  State  the  Con- 
stitution does,  and  the  power  that  can  alter  the  Constitution 
might.  But  the  rights  that  exist  are  not  created  by  Congress 
or  the  Constitution,  except  to  the  extent  of  certain  limitations 
of  power.  The  District  of  Columbia  is  different,  because  there 
the  body  of  private  rights  is  created  and  controlled  by  Congress 
and  not  by  a  legislature  of  the  District.  But  for  the  Territory  of 
Hawaii  it  is  enough  to  refer  to  the  organic  act.  Act  of  April  30, 
1900,  e.  339,  §§  6,  55;  31  Stat.  141,  142,  150;  Coflfield  v.  Hawaii, 
13  Hawaii,  478.  See  further  Territory  of  Wisconsin  v.  Doty, 
1  Pinney,  396,  405;  Langford  v.  King,  1  Montana,  33;  Fisk  v. 
Cuthbert,  2  Montana,  593,  598. 

However  it  might  be  in  a  different  case,  when  the  inability 
to  join  all  parties  and  to  sell  all  the  land  is  due  to  a  conveyance 
by  the  mortgagor  directly  or  indirectly  to  the  Territory  the 
court  is  not  thereby  deprived  of  ability  to  proceed. 

Decree  affirmed. 

Mr.  Justice  Harlan  concurs  in  the  result. 
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Supreme  Coitkt  of  the  United  States.     1922. 
258  United  States,  298. 

Error  to  the  Supreme  Court  of  Porto  Rico. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the  court. 

These  are  two  prosecutions  for  criminal  libel  ])rought  against 
the  same  defendant,  Jesus  M.  Balzac,  on  informations  filed  in 
the  District  Court  for  Arecibo,  Porto  Rico,  by  the  District 
Attorney  for  that  District.  Balzac  was  the  editor  of  a  daily 
paper  published  in  Arecibo,  known  as  **E1  Baluarte,"  and  the 
articles  upon  which  the  charges  of  libel  were  based  were  pub- 
lished on  April  16  and  April  23,  1918,  respectively.  In  each 
case  the  defendant  demanded  a  jury.  The  code  of  criminal 
procedure  of  Porto  Rico  grants  a  jury  trial  in  cases  of  felony 
but  not  in  misdemeanors.  The  defendant,  nevertheless,  con- 
tended that  he  was  entitled  to  a  jury  in  such  a  case,  under  the 
Sixth  Amendment  to  the  Constitution,  and  that  the  language 
of  the  alleged  libels  was  only  fair  comment  and  their  publication 
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was  protected  by  the  First  Amendment.  His  contentions  were 
overruled,  he  was  tried  by  the  court  and  was  convicted  in  both 
cases  and  sentenced  to  five  months  imprisonment  in  the  district 
jail  in  the  first,  and  to  four  months  in  the  second,  and  to  the 
payment  of  the  costs  in  each.  The  defendant  appealed  to  the 
Supreme  Court  of  Porto  Rico.  That  court  affirmed  both  judg- 
ments. People  V.  Balzac,  28  P.  R.  139,  Second  Case,  28  P.  R. 
141.     .     .     . 

We  have  now  to  inquire  whether  that  part  of  the  Sixth 
Amendment  to  the  Constitution,  which  requires  that,  in  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  applies 
to  Porto  Rico.  Another  provision  on  the  subject  is  in  Article 
III  of  the  Constitution  providing  that  the  trial  of  all  crimes, 
except  in  cases  of  impeachment,  shall  be  by  jury ;  and  such  trial 
shall  be  held  in  the  State  where  the  said  crimes  shall  have  been 
committed ;  but,  when  not  committed  within  any  State,  the 
trial  shall  be  at  such  place  or  places  as  the  "Congress  may  by 
law  have  directed.  The  Seventh  Amendment  of  the  Constitu- 
tion provides  that  in  suits  at  common  law,  where  the  vahie  in 
controversy  shall  exceed  twenty  dollai^,  the  right  of  trial  by 
jury  shall  be  preserved.  It  is  well  settled  that  these  provisions 
for  jury  trial  in  criminal  and  civil  cases  apply  to  the  Territories 
of  the  United  States.  .  .  .  But  it  is  just  as  clearly  settled 
that  they  do  not  apply  to  territory  belonging  to  the  United 
States  which  has  not  been  incorporated  into  the  Union. 
Hawaii  v.  Mankichi,  190  U.  S.  197;  Dorr  v.  United  States,  195 
U.  S.  138,  145.  It  was  further  settled  in  Downes  v.  Bidwell, 
182  U.  S.  244,  and  confirmed  by  Dorr  v.  United  States,  195  U. 
S.  138,  that  neither  the  Philippines  nor  Porto  Rico  was  territory 
which  had  been  incorporated  in  the  Union  or  become  a  part  of 
the  United  States,  as  distinguished  from  merely  belonging  to 
it ;  and  that  the  acts  giving  temporary  governments  to  the  Phil- 
ippines, 32  Stat.  691,  and  to  Porto  Rico,  31  Stat.  77,  had  no 
such  effect.  The  Insular  Cases  revealed  much  diversity  of  opin- 
ion in  this  court  as  to  the  constitutional  status  of  the  territory 
acquired  by  the  Treaty  of  Paris  ending  the  Spanish  War,  but 
the  Dorr  Case  shows  that  the  opinion  of  Mr.  Justice  White  of 
the  majority,  in  Downes  v.  Bidwell,  has  become  the  settled  law 
of  the  court.  The  conclusion  of  this  court  in  the  Dorr  Case,  p. 
149,  was  as  follows: 
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*'We  couclude  that  the  power  to  govern  territory,  implied 
in  the  right  to  acquire  it,  and  given  to  Congress  in  the  Constitu- 
tion in  Article  IV,  §  3,  to  whatever  other  limitations  it  may 
be  subject,  the  extent  of  which  must  be  decided  as  questions 
arise,  does  not  require  that  body  to  enact  for  ceded  territory, 
not  made  a  part  of  the  United  States  by  Congressional  action, 
a  system  of  laws  which  shall  include  the  right  of  trial  by  jury, 
and  that  the  Constitution  does  not,  without  legislation  and  of  its 
own  force,  carry  such  right  to  territory  so  situated." 

The  question  before  us,  therefore,  is:  Has  Congress,  since 
the  Foraker  Act  of  April  12,  1900,  c.  191,  31  Stat.  77,  enacted 
legislation  incorporating  Porto  Rico  into  the  Union?  Counsel 
for  the  plaintiff  in  error  give,  in  their  brief,  an  extended  list 
of  acts,  to  which  we  shall  refer  later,  which  they  urge  as  in- 
dicating a  purpose  to  make  the  Island  a  part  of  the  United 
States,  but  they  chiefly  rely  on  the  Organic  Act  of  Porto  Rico 
of  March  2,  1917,  c.  145,  39  Stat.  951,  known  as  the  Jones  Act. 

The  act  is  entitled  *'An  Act  To  provide  a  civil  government 
for  Porto  Rico,  and  for  other  purposes."  It  does  not  indicate 
by  its  title  that  it  has  a  purpose  to  incorporate  the  Island  into 
the  Union.  It  does  not  contain  any  clause  which  declares  such 
purpose  or  effect.  While  this  is  not  conclusive,  it  strongly  tends 
to  show  that  Congress  did  not  have  such  an  intention.  Few 
questions  have  been  the  subject  of  such  discussion  and  dispute 
in  our  country  as  the  status  of  our  territory  acquired  from 
Spain  in  1899.  The  division  between  the  political  parties  in 
respect  to  it,  the  diversity  of  the  views  of  the  members  of  this 
court  in  regard  to  its  constitutional  aspects,  and  the  constant 
recurrence  of  the  subject  in  the  Houses  of  Congress,  fixed  the 
attention  of  all  on  the  future  relation  of  this  acquired  territory 
to  the  United  States.  Had  Congress  intended  to  take  the  im- 
portant step  of  changing  the  treaty  status  of  Porto  Rico  by 
incorporating  it  into  the  Union,  it  is  reasonable  to  suppose 
that  it  would  have  done  so  by  the  plain  declaration,  and  would 
not  have  left  it  to  mere  inference.  Before  the  question  became 
acute  at  the  close  of  the  Spanish  War,  the  distinction  between 
acquisition  and  incorporation  was  not  regarded  as  important,  or 
at  least  it  was  not  fully  understood  and  had  not  aroused  great 
controversy.  Before  that,  the  purpose  of  Congress  might  well 
be  a  matter  of  mere  inference  from  various  legislative  acts; 
but  in  these  latter  days,  incorporation  is  not  to  be  assumed  with- 
out express  declaration,  or  an  implication  so  strong  as  to  exclude 
any  other  view. 
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Again,  the  second  section  of  the  act  is  called  a  **Bill  of 
Rights,"  and  included  therein  is  substantially  every  one  of 
the  guaranties  of  the  Federal  Constitution,  except  those  relat- 
ing to  indictment  by  a  grand  jury  in  the  case  of  infamoas 
crimes  and  the  right  of  trial  by  jury  in  civil  and  criminal  cases. 
If  it  was  intended  to  incorporate  Porto  Rico  into  the  Union 
by  this  act,  which  would  ex  proprio  vigore  make  applicable  the 
whole  Bill  of  Rights  of  the  Constitution  to  the  Island,  why  was 
it  thought  necessary  to  create  for  it  a  Bill  of  Rights  and  care- 
fully exclude  trial  by  jury?  In  the  very  forefront  of  the  act 
is  this  substitute  for  incorporation  and  application  of  the  Bill 
of  Rights  of  the  Constitution.  This  seems  to  us  a  conclusive 
argument  against  the  contention  of  counsel  for  the  plaintiff  in 
error. 

The  section  of  the  Jones  Act  which  counsel  press  on  us  is  §  5. 
This  in  effect  declares  that  all  persons  who  under  the  Foraker 
Act  were  made  citizens  of  Porto  Rico  and  certain  other  resi- 
dents shall  become  citizens  of  the  United  States,  unless  they 
prefer  not  to  become  such,  in  which  case  they  are  to  declare 
such  preference  within  six  months,  and  thereafter  they  lose  cer- 
tain political  rights  under  the  new  government.  In  the  same 
section  the  United  States  District  Court  is  given  power  sepa- 
rately to  naturalize  individuals  of  some  other  classes  of  resi- 
dents. .  .  .  Unaffected  by  the  considerations  already  sug- 
gested, perhaps  the  declaration  of  §  5  would  furnish  ground 
for  an  inference  such  as  counsel  for  plaintiff  in  error  contend, 
but  under  the  circumstances  we  find  it  entirely  consistent  with 
non-incorporation.  When  Porto  Ricans  passed  from  under  the 
government  of  Spain,  they  lost  the  protection  of  that  govern- 
ment as  subjects  of  the  King  of  Spain,  a  title  by  which  they 
had  been  known  for  centuries.  They  had  a  right  to  expect,  in 
passing  under  the  dominion  of  the  United  States,  a  status  en- 
titling them  to  the  protection  of  their  new  sovereign.  In  theory 
and  in  law,  they  had  it  as  citizens  of  Porto  Rico,  but  it  was 
an  anomalous  status,  or  seemed  to  be  so  in  view  of  the  fact  that 
those  who  owed  and  rendered  allegiance  to  the  otlier  great 
world  powers  were  given  the  same  designation  and  status  as 
those  living  m  their  respective  home  countries  so  far  as  protec- 
tion against  foreign  injustice  went.  It  became  a  yearning  of 
the  Porto  Ricans  to  be  American  citizens,  therefore,  and  this  act 
gave  them  the  boon.  What  additional  rights  did  it  cive  t-bojrt 
It  enabled  them  to  move  into  the  continental  United  States  anu 
becoming  residents  of  any  State  there  to  enjoy-every  right  of 
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any  other  citizen  of  the  United  States,  civil,  social  and  political. 
A  citizen  of  the  Philippines  must  be  naturalized  before  he  can 
settle  and  vote  in  this  country.  Act  of  June  29,  1906,  c.  3592, 
§  30,  34  Stat.  606.  Not  so  the  Porto  Rican  under  the  Organic 
Act  of  1917. 

In  Porto  Rico,  however,  the  Porto  Rican  can  not  insist 
upon  the  right  of  trial  by  jury,  except  as  his  own  representa- 
tives in  his  legislature  shall  confer  it  on  him.  The  citizen  of 
the  United  States  living  in  Porto  Rico  can  not  there  enjoy  a 
right  of  trial  by  jury  under  the  Federal  Constitution,  any  more 
than  the  Porto  Rican.  It  is  locality  that  is  determinative  of 
the  application  of  the  Constitution,  in  such  matters  as  judicial 
procedure,  and  not  the  status  of  the  people  who  live  in  it. 

It  is  true  that,  in  the  absence  of  other  and  countervailing 
evidence,  a  law  of  Congress  or  a  provision  in  a  treaty  acquiring 
territory,  declaring  an  intention  to  confer  political  and  civil 
rights  on  the  inhabitants  of  the  new  lands  as  American  citizens, 
may  be  properly  interpreted  to  mean  an  incorporation  of  it  into 
the  Union,  as  in  the  case  of  Louisiana  and  Alaska.  This  was  one 
of  the  chief  grounds  upon  which  this  court  placed  its  conclusion 
that  Alaska  had  been  incorporated  in  the  Union,  in  Rassmusson 
v.  United  States,  197  U.  S.  516.  But  Alaska  was  a  very  different 
case  from  that  of  Porto  Rico.  It  was  an  enormous  territory, 
very  sparsely  settled  and  offering  opportunity  for  immigration 
and  settlement  by  American  citizens.  It  was  on  the  American 
Continent  and  within  easy  reach  of  the  then  United  States.  It 
involved  none  of  the  difficulties  which  incorporation  of  the 
Philippines  and  Porto  Rico  presents,  and  one  of  them  is  in  tho 
very  matter  of  trial  by  jury.  This  court  refers  to  the  difficul- 
ties in  Dorr  v.  United  States,  195  U.  S.  138,  148 : 

"If  the  right  to  trial  by  jury  were  a  fundamental  right  which 
goes  wherever  the  jurisdiction  of  the  United  States  extends, 
or  if  Congress,  in  framing  laws  for  outlying  territory  belonging 
to  the  United  States  was  o])liged  to  establish  that  system  by 
affirmative  legislation,  it  would  follow  that,  no  matter  what  the 
needs  or  capacities  of  the  people,  trial  by  jury,  and  in  no  other 
way,  must  be  forthwith  established,  although  the  result  may  be 
to  work  injustice  and  provoke  disturbance  rather  than  to  aid 
the  orderly  administration  of  justice.  .  .  .  Again,  if  the 
United  States  shall  acquire  by  treaty  the  cession  of  territory 
having  an  established  system  of  jurisprudence,  where  jury  trials 
are  unknown,  but  a  method  of  fair  and  orderly  trial  prevails 
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under  an  acceptable  and  long-established  code,  the  preference 
of  the  people  must  be  disregarded,  their  established  customs 
ignored  and  they  themselves  coerced  to  accept,  in  advance  of 
incorporation  into  the  United  States,  a  system  of  trial  unknown 
to  them  and  unsuited  to  their  needs.  We  do  not  think  it  was 
intended,  in  giving  power  to  Congress  to  make  regulations  for 
the  territories,  to  hamper  its  exercise  with  this  condition." 

The  jury  system  needs  citizens  trained  to  the  exercise  of  the 
responsibilities  of  jurors.  In  common-law  countries  centuries 
of  tradition  have  prepared  a  conception  of  the  impartial  atti- 
tude jurors  must  assume.  The  jury  system  postulates  a  con- 
scious duty  of  participation  in  the  machinery  of  justice  which 
it  is  hard  for  people  not  brought  up  in  fundamentally  popular 
government  at  once  to  acquire.  One  of  its  greatest  benefits  is 
in  the  security  it  gives  the  people  that  they,  as  jurors  actual 
or  possible,  being  part  of  the  judicial  system  of  the  country  can 
prevent  its  arbitrary  use  or  abuse.  Congress  has  thought  that 
a  people  like  the  Filipinos  or  the  Porto  Ricans,  trained  to  a 
complete  judicial  system  which  knows  no  juries,  living  in  com- 
pact and  ancient  communities,  with  definitely  formed  customs 
and  political  conceptions,  should  be  permitted  themselves  to  de- 
termine how  far  they  wish  to  adopt  this  institution  of  Anglo- 
Saxon  origin,  and  when.  Hence  the  care  with  which  from  the 
time  when  Mr,  McKinley  wrote  his  historic  letter  to  Mr.  Root 
in  April  of  1900,  Public  Laws,  Philippine  Commission,  pp.  6-9 — ■ 
Act  of  July  1,  1902,  c.  1369,  32  Stat.  691,  692,  concerning  the 
character  of  government  to  be  set  up  for  the  Philippines  by  the 
Philippine  Commission,  until  the  Act  of  1917,  giving  a  new 
Organic  Act  to  Porto  Rico,  the  United  States  has  been  liberal 
in  granting  to  the  Islands  acquired  by  the  Treaty  of  Paris 
most  of  the  American  constitutional  guaranties,  but  has  been 
sedulous  to  avoid  forcing  a  jury  system  on  a  Spanish  and  civil- 
law  country  until  it  desired  it.  We  can  not  find  any  intention 
to  depart  from  this  policy  in  making  Porto  Ricans  American 
citizens,  explained  as  this  is  by  the  desire  to  put  them  as  in- 
dividuals on  an  exact  equality  with  citizens  from  the  American 
homeland,  to  secure  them  more  certain  protection  against  the 
world,  and  to  give  them  an  opportunity,  should  they  desire,  to 
move  into  the  United  States  proper  and  there  without  naturali- 
zation to  enjoy  all  political  and  other  rights. 

We  need  not  dwell  on  another  consideration  which  requires 
us  not  lightly  to  infer,  from  acts  thus  easily  explained  on  other 
grounds,  an  intention  to  incorporate  in  the  Union  these  distant 
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ocean  communities  of  a  different  origin  and  language  from  those 
of  our  continental  people.  Incorporation  has  always  been  a 
step,  and  an  important  one,  leading  to  statehood.  Without,  in 
the  slightest  degree,  intimating  an  opinion  as  to  the  wisdom  of 
^uch  a  policy,  for  that  is  not  our  province,  it  is  reasonable  to 
assume  that  when  such  a  step  is  taken  it  will  be  begun  and 
taken  by  Congress  deliberately  and  with  a  clear  declaration  of 
purpose,  and  not  left  a  matter  of  mere  inference  or  construc- 
tion. 

Counsel  for  the  plaintiff  in  error  also  rely  on  the  organization 
of  a  United  States  District  Court  in  Porto  Rico,  on  the  allow- 
ance of  review  of  the  Porto  Rican  Supreme  Court  in  cases  when 
the  Constitution  of  the  United  States  is  involved,  on  the  statu- 
tory permission  that  Porto  Rican  youth  can  attend  West  Point 
and  Annapolis  Academies,  on  the  authorized  sale  of  United 
States  stamps  in  the  Island,  on  the  extension  of  revenue,  navi- 
gation, immigration,  national  banking,  bankruptcy,  federal  em- 
ployers' liability,  safety  appliance,  extradition,  and  census  laws 
in  one  way  or  another  to  Porto  Rico.  With  the  background  of 
the  considerations  already  stated,  none  of  these  nor  all  of  them 
put  together  furnish  ground  for  the  conclusion  pressed  on  us. 

The  United  States  District  Court  is  not  a  true  United  States 
court  established  under  Article  III  of  the  Constitution  to  ad- 
minister the  judicial  power  of  the  United  States  therein  con- 
veyed. It  is  created  by  virtue  of  the  sovereign  congressional 
faculty,  granted  under  Article  IV,  §  3,  of  that  instrument,  of 
making  all  needful  rules  and  regulations  respecting  the  terri- 
tory belonging  to  the  United  States.  The  resemblance  of  its 
jurisdiction  to  that  of  true  United  States  courts  in  offering  an 
opportunity  to  nonresidents  of  resorting  to  a  tribunal  not  sub- 
ject to  local  influence,  does  not  change  its  character  as  a  mere 
territorial  court.  Nor  does  the  legislative  recognil-ion  that  fed- 
eral constitutional  questions  may  arise  in  litigation  in  Porto 
Rico  have  any  weight  in  this  discussion.  The  Constitution  of  the 
United  States  is  in  force  in  Porto  Rico  as  it  is  wherever  and  when- 
ever the  sovereign  power  of  that  government  is  exerted.  This 
has  not  only  been  admitted  but  emphasized  by  this  court  in  all 
its  authoritative  expresvsions  upon  the  issues  arising  in  the 
Insular  Cases,  especially  in  the  Downes  v.  Bidwell  and  the  Dorr 
Cases.  The  Constitution,  however,  contains  grants  of  power 
and  limitations  which  in  the  nature  of  things  are  not  always 
and  everywhere  applicable,  and  the  real  issuo  in  the  Insul.ir 
Cases  was  not  whether  the  Constitution  extended  to  the  Philip- 
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pines  or  Porto  Rico  when  we  went  there,  but  which  of  its  pro- 
visions were  applicable  by  way  of  limitation  upon  the  exercise 
of  executive  and  legislative  power  in  dealing  with  new  condi- 
tions and  requirements.  The  guaranties  of  certain  fundamental 
pei-sonal  rights  declared  in  the  Constitution,  as  for  instance 
that  no  person  could  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,  had  from  the  beginning  full  ap- 
plication in  the  Philippines  and  Porto  Rico,  and,  as  this  guar- 
anty is  one  of  the  most  fruitful  in  causing  litigation  in  our 
own  country,  provision  was  naturally  made  for  similar  con- 
troversy in  Porto  Rico.  Indeed  provision  is  made  for  the  con- 
sideration of  constitutional  questions  coming  on  appeal  and 
writ  of  error  from  the  Supreme  Court  of  the  Philippines,  which 
are  certainly  not  incorporated  in  the  Union.  Judicial  Code, 
§  248. 

On  the  whole,  therefore,  we  find  no  features  in  the  Organic 
Act  of  Porto  Rico  of  1917  from  which  we  can  infer  the  purpose 
of  Congress  to  incorporate  Porto  Rico  into  the  United  States 
with  the  consequences  which  would  follow.     .     .     . 

A  second  assignment  of  error  is  based  on  the  claim  that  the 
alleged  libels  here  did  not  pass  the  bounds  of  legitimate  com- 
ment on  the  conduct  of  the  Governor  of  the  Island  against  whom 
they  were  directed,  and  that  their  prosecution  is  a  violation 
of  the  First  Amendment  to  the  Constitution  securing  free  speech 
and  a  free  press.  A  reading  of  the  two  articles  removes  the 
slightest  doubt  that  they  go  far  beyond  the  "exuberant  expres- 
sions of  meridional  speech,"  to  use  the  expression  of  this  court 
in  a  similar  case  in  Gandia  v.  Pettingill,  222  U.  S.  452,  458.  In- 
deed they  are  so  excessive  and  outrageous  in  their  character 
that  they  suggest  the  query  whether  their  superlative  vilifica- 
tion has  not  overleapt  itself  and  become  unconsciously  humorous. 
But  this  is  not  a  defence. 

The   judgments  of   the   Supreme   Court  of  Porto   Rico   are 

Affirmed. 

Mr.  Justice  Holmes  concurs  in  the  result. 

Note. — The  brief  clause  in  the  Constitution  which  authorizes  Con- 
fess "to  dispose  of  and  make  all  neodful  rules  and  regulations  re- 
specting the  territory  or  other  property  of  the  United  States"  has 
been  held  to  authorize  two  entirely  distinct  things.  When  the  Con- 
stitution was  framed  the  United  States  owned  a  vast  body  of  public 
land.  The  words  "terrftory  or  other  property  of  the  United  States" 
suggest  that  it  was  the  rights  and  interests  of  the  United  States  as 
a  proprietor  for  which  the  Conrentlon  was  endeavoring  to  provide. 
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If  It  had  In  mind  the  establishment  of  government  in  the  regions 
not  included  in  any  of  the  States  and  the  organization  therein  of 
new  States,  the  language  chosen  was  not  apt.  Viewed  from  the  stand- 
point of  the  rights  of  a  proprietor,  it  would  seem  that  the  power  to 
dispose  of  and  make  all  needful  rules  and  regulations  respecting  its 
property  is  inherent  in  every  government.  The  Articles  of  Confedera- 
tion hovrever  did  not  mention  the  subject,  and  the  action  of  Congress 
in  enacting  the  Ordinance  for  the  government  of  the  territory  of 
the  United  States  northwest  of  the  river  Ohio,  commonly  known  as 
the  Ordinance  of  1787,  had  been  criticised  as  unauthorized  and 
even  as  a  usurpation.  In  The  Federalist,  Madison  mildly  defended 
the  action  of  Congress  by  saying,  "I  mean  not  by  anything  here  said 
to  throw^  censure  on  the  measures  which  have  been  pursued  by 
Congress.  I  am  sensible  they  could  not  have  done  otherwise.  The 
public  interest,  the  necessities  of  the  case,  imposed  upon  them  the 
task  of  overleaping  their  constitutional  limits."  The  Ordinance  pro- 
vides that  "the  said  territory,  for  the  purpose  of  temporary  govern- 
ment, be  one  district."  Throughout  the  Ordinance  the  word  "territory" 
is  used  as  a  geographical  expression  while  the  temporary  political 
organization  for  which  it  provides  is  called  a  "district."  It  is  not 
unreasonable  to  suppose  that  the  Convention,  which  was  engaged  in 
framing  the  Constitution  at  the  time  the  Ordinance  was  enacted, 
intended  to  vest  the  new  Congress  with  the  complete  authority,  both 
proprietary  and  political,  which  the  old  Congress  had  exercised.  At 
any  rate  that  is  the  construction  which  the  territorial  clause  has 
received. 

By  virtue  of  its  power  to  regulate  and  dispose  of  the  property  of  the 
United  States,  Congress  has  complete  authority  over  the  public  do- 
main, Gibson  v.  Chouteau  (1871),  13  Wallace,  92,  and  that  authority 
is  not  affected  by  the  inclusion  of  the  lands  in  a  State,  Utah  Power 
&  Light  Co.  V.  United  States  (1917),  243  U.  S.  389.  It  may  not  only 
sell  them  but  it  may  lease  them.  United  States  v.  Gratiot  (1840).  14 
Peters,  526;  it  may  say  to  whom,  by  what  mode  and  by  what  title 
they  shall  be  conveyed,  Irvine  v.  Marshall  (1857),  20  Howard,  558; 
it  may  withdraw  them  from  settlement.  Light  v.  United  States  (1911), 
220  U.  S.  523;  it  may  punish  trespassing,  Jourdan  v.  Barrett  (1846), 
4  Howard,  169;  it  may  prevent  unlawful  occupation,  Camficld  v. 
United  States  (1897),  167  U.  S.  518;  and  it  may  make  grants  of  lands 
below  high  water  mark  of  navigable  waters  in  any  territory,  Shively 
V.  Bowlby   (1894),  152  U.   S.  1. 

It  is  conceded  that  in  the  establishment  of  territorial  governments 
Congress  acted  within  its  power,  but  the  decisions  as  to  the  source 
from  which  its  power  is  derived  are  not  uniform.  In  Sere  v.  Pitot 
(1810),  6  Cranch,  332,  in  American  Insurance  Co.  v.  Canter  (1S26), 
1  Peters,  511,  and  in  Cross  v.  Harrison  (1853),  16  Howard.  164,  it 
was  based  upon  the  territorial  clause  in  the  Constitution,  but  in  the 
first  two  of  these  caseav  Chief  Justice  Marshall  intimated  that  "the 
power  of  governing  and  of  legislating  for  a  territory  is  the  inevitable 
consequence  of  the  right  to  acquire  and  hold  territory."  The  same 
concept  seems  to  underlie  the  decisions  in  Mormon  Church  v.  United 
States  (1890),  136  U.  S.  1;   Shively  v.  Bowlby  (1894),  152  U.  S.  1  and 
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De  Lima  v.  Bidwell  (1901),  182  U.  S.  1.  Whatever  Its  source,  the 
authority  of  Congress  in  the  Territories  ia  paramount.  In  these  it 
possesses  not  only  the  authority  which  it  possesses  in  the  States,  but 
it  also  has  all  the 'authority  which  any  State  has,  Simms  v.  Simms 
(1S99),  175  U.  S.  162.  "The  power  of  Congress  over  the  Territories 
of  the  United  States  is  general  and  plenary,"  Mormon  Church  v. 
United  States  (1890),  136  U.  S.  1. 

In  National  Bank  v.  County  of  Yankton  (1879),  101  U.  S.  129,  the 
authority  of  Congress  over  Territories  which  had  been  incorporated 
in  the  United  States  was  thus  described  by  Chief  Justice  Waite: 
It  is  certainly  now  too  late  to  doubt  the  power  of  Congress 
to  govern  the  Territories.  There  have  been  some  differences 
of  opinion  as  to  the  particular  clause  of  the  Constitution 
from  which  the  power  is  derived,  but  that  it  exists  has  always 
been  conceded.  .  .  .  All  territory  within  the  jurisdiction 
of  the  United  States  not  included  in  any  State  must  neces- 
sarily be  governed  by  or  under  the  authority  of  Congress.  The 
Territories  are  but  political  sub-divisions  of  the  outlying  do- 
minion of  the  United  States.  Their  relation  to  the  general 
government  is  much  the  same  as  that  which  counties  bear 
to  the  respective  States,  and  Congress  may  legislate  for  them 
as  a  State  does  for  its  municipal  organizations.  The  organic 
law  of  a  Territory  takes  the  place  of  a  constitution  as  the 
fundamental  law  of  the  local  government.  It  is  obligatory  on 
and  binds  the  territorial  authorities;  but  Congress  is  supreme, 
and  for  the  purposes  of  this  department  of  its  governmental 
authority  has  all  the  powers  of  the  people  of  the  United 
States,  except  such  as  have  been  expressly  or  by  implication 
reserved  in  the  prohibitions  of  the  Constitution. 

In   the   organic   act   of   Dakota   there   was   not   an   express 
reservation  of  power   in  Congress   to  amend  the  acts  of  the 
territorial  legislature,  nor  was   it  necessary.     Such  a  power 
is   an   incident   of   sovc^'eignty,   and    continues    until   granted 
away.    Congress  may  not  only  abrogate  laws  of  the  territorial 
legislatures,  but  it  may  itself  legislate  directly  for  the  local 
government.     It  may  make  a  void  act  of  the  territorial  legis- 
lature valid,  and  a  valid  act  void.     In  other  words,  it  has  full 
and    complete    legislative    authority    over    the    people    of    the 
Territories   and   all   the   departments    of   the   territorial    gov- 
ernments.    It   may   do   for   the   Territories   what   the   people, 
under  the  Constitution  of  the  United  States,  may  do  for  the 
States. 
After   tbe   annexations   of   territory   which    followed    the   war    with 
Spain,  the  question  as  to  how  far  the  guaranties  of  the  Constitution 
extended  to  the  people  in  the  newly  annexed  regions  became  acute.    In 
Mormon  Church   v.  United  States   (1890),  136  U.  S.  1,  the  Court  had 
said : 

Doubtless  Congress  in  legislating  for  the  Territories  would 
be  subject  to  those  fundamental  limitations  in  favor  of  per- 
sonal rights  which  are  formulated  in  the  Constitution  and 
its  amendments;   but  these  limitations  would  exist  rathei   by 
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Inference  and  the  general  spirit  of  the  Constitution  from 
which  Congress  derives  all  its  powers,  than  by  any  express  and 
direct  application  of  its  provisions. 
This  general  statement  however  still  leaves  open  the  question  as 
to  whether  the  annexation  of  territory  ipso  facto  extends  the  pro- 
visions of  the  Constitution  to  it  or  whether  some  further  action  is 
necessary.  In  Downes  v.  Bidwell  (1901),  182  U.  S.  244,  it  was  held 
that  further  action  was  necessary,  and  the  same  principle  was  applied 
in  Hawaii  v.  Mankichi  (1903),  190  U.  S.  197  and  in  Dorr  v.  United 
States  (1904),  195  U.  S.  138.  These  decisions  suggest  that  in  leg- 
islating for  territory  not  yet  incorporated  in  the  United  States  Con- 
gress is  "subject  to  such  constitutional  restrictions  upon  the  powers 
of  that  body  as  are  applicable  to  the  situation."  These  indefinite 
words  from  the  opinion  of  Mr.  Justice  Day  in  the  Dorr  case  indicate 
that  the  extent  to  which  unincorporated  territory  may  claim  the 
protection  of  the  Constitution  depends  upon  the  facts  peculiar  to 
each  case. 


Section  4.     The  Amendment  op  the  Federal  Constitution. 
HAWKE  V.  SMITH,  Secretary  of  State  of  Ohio.     (No.  1.) 

SuPBEME  Court  of  the  United  States.     1920. 
253  United  States,  221. 

Error  to  the  Supreme  Court  of  the  State  of  Ohio. 

[The  Eighteenth  Amendment  was  proposed  by  Congress  to 
the  States  in  December,  1917,  and  was  ratified  by  the  General 
Assembly  of  the  State  of  Ohio  in  January,  1919.  On  January 
29,  1919,  the  Secretary  of  State  of  the  United  States  proclaimed 
the  ratification  of  the  Amendment  and  among  the  thirty-six 
States  which  had  ratified  it  he  mentioned  the  State  of  Ohio. 
In  November,  1918,  the  following  amendment  to  the  Constitution 
of  Ohio  was  adopted:  **The  people  also  resers-e  to  themselves 
the  legislative  power  of  the  referendum  on  the  action  of  the 
General  Assembly  ratifying  any  proposed  amendment  to  the 
Constitution  of  the  United  States."  The  plaintiff  in  error 
(plaintiff  below)  sought  to  enjoin  the  Secretary  of  State  of  Ohio 
from  spending  public  money  in  the  preparation  and  printing  of 
ballots  for  a  referendum  to  the  voters  of  the  action  of  the  Gen- 
eral Assembly  on  the  Eighteenth  Amendment.  A  demurrer  to 
his  petition  was  sustained  by  the  lower  court  and  its  acrion 
was  affirmed  by  the  Supreme  Court  of  Ohio.  The  ca.se  was  tlien 
appealed.] 
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Mr.  Justice  Day  delivered  the  opinion  of  the  court.     .     .     . 

The  question  for  our  consideration  is:  Whether  the  pro- 
vision of  the  Ohio  constitution  adopted  at  the  general  election, 
November,  1918,  .  .  .  is  in  conflict  with  Article  V  of  the 
Constitution  of  the  United  States.     .     .     . 

The  Fifth  Article  is  a  grant  of  authority  by  the  people  to 
Congress.  The  determination  of  the  method  of  ratification  is 
the  exercise  of  a  national  power  specifically  granted  by  the 
Constitution;  that  power  is  conferred  upon  Congress,  and  is 
limited  to  two  methods,  by  action  of  the  legislatures  of  three- 
fourths  of  the  States,  or  conventions  in  a  like  number  of  States. 
Dodge  v.  Woolsey,  18  How.  331,  348.  The  framers  of  the  Con- 
stitution might  have  adopted  a  different  method.  Ratification 
might  have  been  left  to  a  vote  of  the  people,  or  to  some  author- 
ity of  government  other  than  that  selected.  The  language  of 
the  article  is  plain,  and  admits  of  no  doubt  in  its  interpretation. 
It  is  not  the  function  of  courts  or  legislative  bodies,  national 
or  state,  to  alter  the  method  which  the  Constitution  has  fixed. 

All  of  the  amendments  to  the  Constitution  have  been  sul'/- 
mitted  with  a  requirement  for  legislative  ratification;  by  this 
method  all  of  them  have  been  adopted. 

The  only  question  really  for  determination  is:  What  did 
the  framers  of  the  Constitution  mean  in  requiring  ratification 
by  *^ Legislatures'^  1  That  was  not  a  term  of  uncertain  mean- 
ing when  incorporated  into  the  Constitution.  What  it  meant 
when  adopted  it  still  means  for  the  purpose  of  interpretation. 
A  Legislature  was  then  the  representative  body  which  made 
the  laws  of  the  people.  The  term  is  often  used  in  the  Consti- 
/  tution  with  this  evident  meaning.  Article  I,  §  2,  prescri])cs  the 
qualifications  of  electors  of  congressmen  as  those  ''requisite  for 
electors  of  the  most  numerous  branch  of  the  state  legislature." 
Article  I,  §  3,  provided  that  senators  shall  be  chosen  in  each 
State  by  the  legislature  thereof,  and  this  was  the  method  of 
choosing  senators  until  the  adoption  of  the  Seventeenth  Amend- 
ment which  made  provision  for  the  election  of  senators  by  vote 
of  the  people,  the  electors  to  have  the  qualifications  requisite 
for  electors  of  the  most  numerous  branch  of  the  state  legisla- 
ture. That  Congress  and  the  States  understood  that  this  elec- 
tion by  the  people  was  entirely  distinct  from  legislative  action 
is  .shown  by  the  provision  of  the  amendment  giving  the  legis- 
lature of  any  State  the  power  to  authorize  the  Executive  to 
make  temporary  appointments  until  the  people  shall  fill  the 
vacarcies  by  election.    It  was  never  suggested,  so  far  as  we  are 
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aware,  that  the  purpose  of  making  the  office  of  Senator  elective 
by  the  people  could  be  accomplished  by  a  referendum  vote. 
The  necessity  of  the  amendment  to  accomplish  the  purpose  of 
popular  election  is  shown  in  the  adoption  of  the  amendment. 
In  Article  TV  the  United  States  is  required  to  protect  every 
State  against  domestic  violence  upon  application  of  the  legis- 
lature, or  of  the  Executive  when  the  legislature  cannot  be 
convened.  Article  VI  requires  the  members  of  the  several  legis- 
latures to  be  bound  by  oath,  or  affirmation,  to  support  the  Con- 
stitution of  the  United  States.  By  Article  I,  §  8,  Congress  is 
given  exclusive  jurisdiction  over  all  places  purchased  by  the 
consent  of  the  legislature  of  the  State  in  which  the  same  shall 
be.  Article  IV,  §  3,  provides  that  no  new  States  shall  be  carved 
out  of  old  States  without  the  consent  of  the  legislatures  of  the 
States  concerned. 

There  can  be  no  question  that  the  framers  of  the  Constitu- 
tion clearly  understood  and  carefully  used  the  terms  in  which 
that  instrument  referred  to  the  action  of  the  legislatures  of  the 
St-ates.  When  they  intended  that  direct  action  by  the  people 
should  be  had  they  were  no  less  accurate  in  the  use  of  apt 
phraseology  to  carry  out  such  purpose.  The  members  of  the 
House  of  Representatives  were  required  to  be  chosen  by  the 
people  of  the  several  States.    Article  I,  §  2. 

The  Constitution  of  Ohio  in  its  present  form,  although  mak- 
ing provision  for  a  referendum,  vests  the  legislative  power 
j)rimarily  in  a  General  Assembly  consisting  of  a  Senate  and 
House  of  Representatives.     Article  II,  §  1,  provides: 

"The  legislative  power  of  the  state  shall  be  vested  in  a  gen- 
eral assembly  consisting  of  a  senate  and  house  of  representa- 
tives, but  the  people  shall  reserve  to  themselves  tlie  power  to 
propose  to  the  general  assembly  laws  and  amendments  to  the 
constitution,  and  to  adopt  or  reject  the  same  at  the  polls  on 
a  referendum  vote  as  hereinafter  provided." 

The  argument  to  support  the  power  of  the  State  to  require 
the  approval  by  the  people  of  the  State  of  the  ratification  of 
amendments  to  the  Federal  Constitution  through  the  medium 
of  a  referendum  rests  upon  the  proposition  that  the  Federal 
Constitution  requires  ratification  by  the  legislative  action  of  the 
States  through  the  medium  provided  at  the  time  of  the  pro- 
posed approval  of  an  amendment.  This  argument  is  fallacious 
in  this— ratification  by  a  State  of  a  constitutional  amendment 
is  not  an  a  ^t  of  legislation  Avithin  the  proper  sense  of  the  word. 
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It  is  but  the  expression  of  the  assent  of  the  State  to  a  proposed 
amendment. 

At  an  early  day  this  court  settled  that  the  submission  of  a 
constitutional  amendment  did  not  require  the  action  of  the 
President.  The  question  arose  over  the  adoption  of  the  Eleventh 
Amendment.  IIoDingsworth  v.  Virginia,  3  Dall.  378.  In  that 
case  it  was  contended  that  the  amendment  had  not  been  pro- 
posed in  the  manner  provided  in  the  Constitution  as  an  inspec- 
tion of  the  original  roll  showed  that  it  had  never  been  sub- 
mitted to  the  President  for  his  approval  in  accordance  with 
Article  I,  §  7,  of  the  Constitution.  The  Attorney  General  an- 
swered that  the  case  of  amendments  is  a  substantive  act,  uncon- 
nected with  the  ordinary  business  of  legislation,  and  not  within 
the  policy  or  terms  of  the  Constitution  investing  the  President 
with  a  qualified  negative  on  the  acts  and  resolutions  of  Con- 
gress. In  a  foot-note  to  this  argument  of  the  Attorney  General, 
Justice  Chase  said:  "There  can,  surely,  be  no  necessity  to 
answer  that  argument.  The  negative  of  the  president  applies 
only  to  the  ordinary  cases  of  legislation :  He  has  nothing  to  do 
with  the  proposition  or  adoption  of  amendments  to  the  con- 
stitution." The  court  by  a  unanimous  judgment  held  that 
the  amendment  was  constitutionally  adopted. 

It  is  true  that  the  power  to  legislate  in  the  enactment  of 
the  laws  of  a  State  is  derived  from  the  people  of  the  State. 
But  the  power  to  ratify  a  proposed  amendment  to  the  Federal 
Constitution  has  its  source  in  the  Federal  Constitution.  The 
act  of  ratification  by  the  State  derives  its  authority  from  the 
Federal  Constitution  to  which  the  State  and  its  people  have 
alike  assented.  .  .  .  The  choice  of  means  of  ratification 
was  wisely  withheld  from  conflicting  action  in  the  several  states. 

But  it  is  said  this  view  runs  counter  to  the  decision  of  this 
court  in  Davis  v.  Ilildebrant,  241  U.  S.  565.  But  that  case  is 
inapposite.  It  dealt  with  Article  I,  §  4,  of  the  Constitution, 
which  provides  that  the  times,  places  and  manners  of  holding 
elections  for  Senators  and  Representatives  in  each  State  shall 
be  determined  by  the  respective  legislatures  thereof,  but  that 
Congress  may  at  any  time  make  or  alter  such  regulations,  except 
as  to  the  place  for  choosing  Senators.  As  shown  in  the  opinion 
in  that  case.  Congress  had  itself  recognized  the  referendum  as 
part  of  the  legislative  authority  of  the  State  for  the  purpose 
stated.  It  was  held,  afiirming  the  judgment  of  the  Supreme 
Court  of  Ohio,  that  the  referendum  provision  of  the  state 
constitution  when  applied  to  a  law  redistricting  the  State  with 
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a  view  to  representation  in  Congress  was  not  unconstitutiorjal. 
Article  I,  §  4,  plainly  gives  authority  to  the  State  to  legislate 
within  the  limitations  therein  named.  Such  legislative  action 
is  entirely  different  from  the  requirement  of  the  Constitution 
as  to  the  expression  of  assent  or  dissent  to  a  proposed  amend- 
ment to  the  Constitution.  In  such  expression  no  legislative 
action  is  authorized  or  required. 

It  follows  that  the  court  erred  in  holding  that  the  State 
had  authority  to  require  the  submission  of  the  ratification  to  a 
referendum  under  the  state  constitution,  and  its  judgment  is 
reversed  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion.  Reversed. 


DILLON  V.  GLOSS,  Deputy  Collector  of  United  States  Internal 

Revenue. 

SUPEEME   CJOURT   OF   THE    UNITED   STATES.      1921. 

256  United  States,  368. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  denying  a  petition  for  a  writ 
of  habeas  corpus.  262  Fed.  Rep.  563.  The  petitioner  was  in 
custody  under  §  26  of  Title  II  of  the  National  Prohibition  Act, 
c.  85,  41  Stat.  305,  on  a  charge  of  transporting  intoxicating 
liquor  in  violation  of  §  3  of  that  title,  and  by  his  petition  souglit 
to  be  discharged  on  several  grounds,  all  but  two  of  which  were 
abandoned  after  the  decision  in  National  Prohibition  Cases,  253 
U.  S.  350.  The  remaining  grounds  are,  first,  that  the  Eighteenth 
Amendment  to  the  Constitution,  to  enforce  which  Title  II  of 
the  act  was  adopted,  is  invalid  because  the  congressional  resolu- 
tion, 40  Stat.  1050,  proposing  the  Amendment,  declared  that  it 
should  be  inoperative  unless  ratified  within  seven  years;  and, 
secondly,  that,  in  any  event,  the  provisions  of  the  act  which  the 
petitioner  was  charged  with  violating,  and  under  which  he  was 
arrested,  had  not  gone  into  effect  at  the  time  of  the  asserted 
violation  nor  at  the  time  of  the  arrest. 

The  power  to  amend  the  Constitution  and  the  mode  of  exert- 
ing it  are  dealt  with  in  Article  V.     .     .    . 

It  will  be  seen  that  this  article  says  nothing  about  the  time 
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within  which  ratification  may  be  had — neither  that  it  shall  be 
unlimited  nor  that  it  shall  be  fixed  by  Congress.  Wliat  then  is 
the  reasonable  inference  or  implication?  Is  it  that  ratification 
may  be  had  at  any  time,  as  within  a  few  years,  a  century  or 
even  a  longer  period ;  or  that  it  must  be  had  within  some  reason- 
able period  which  Congress  is  left  free  to  define?  Neither  the 
debates  in  the  federal  convention  which  framed  the  Constitution 
nor  those  in  the  state  conventions  which  ratified  it  shed  any 
light  on  the  question. 

The  proposal  for  the  Eighteenth  Amendment  is  the  first  in 
which  a  definite  period  for  ratification  was  fixed.  Theretofore 
twenty-one  amendments  had  been  proposed  by  Congress  and 
seventeen  of  these  had  been  ratified  by  the  legislatures  of  three- 
fourths  of  the  States, — some  within  a  single  year  after  their 
proposal  and  all  within  four  years.  Each  of  the  remaining  four 
had  been  ratified  in  some  of  the  States,  but  not  in  a  sufficient 
number.  Eighty  years  after  the  partial  ratification  of  one  an 
effort  was  made  to  complete  its  ratification  and  the  legislature 
of  Ohio  passed  a  joint  resolution  to  that  end,  after  which  the 
effort  was  abandoned.  Two,  after  ratification  in  one  less  than 
the  required  number  of  States,  had  lain  dormant  for  a  centur3\ 
The  other,  proposed  March  2,  1861,  declared:  "No  amendment 
shall  be  made  to  the  Constitution  which  will  authorize  or  give  to 
Congress  the  power  to  abolish  or  interfere,  within  any  State, 
with  the  domestic  institutions  thereof,  including  that  of  persons 
held  to  labor  or  service  by  the  laws  of  said  State."  Its  principal 
purpose  was  to  protect  slavery  and  at  the  time  of  its  proposal 
and  partial  ratification  it  was  a  subject  of  absorbing  interest, 
but  after  the  adoption  of  the  Thirteenth  Amendment  it  was 
generally  forgotten.  Whether  an  amendment  proposed  without 
fixing  any  time  for  ratification,  and  which  after  favorable  action 
in  less  than  the  required  number  of  States  had  lain  dormant 
for  many  years,  could  be  resurrected  and  its  ratification  com- 
pleted had  been  mooted  on  several  occasions,  but  was  still  an 
open  question. 

These  were  the  circumstances  in  the  light  of  which  Congress 
in  proposing  the  Eighteenth  Amendment  fixed  seven  years  as 
the  period  for  ratification.  Whether  this  could  be  done  was 
questioned  at  the  time  and  debated  at  length,  but  the  prevailing 
view  in  both  houses  was  that  some  limitation  was  intended  and 
that  seven  years  was  a  reasonable  period. 

That  the  Constitution  contains  no  express  provision  on  the 
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subject  is  not  in  itself  controlling;  for  with  the  Constitution,  as 
with  a  statute  or  other  written  instrument,  what  is  reasonably 
implied  is  as  much  a  part  of  it  as  what  is  expressed.    An  exam- 
ination of  Article  V  discloses  that  it  is  intended  to  invest  Con- 
gress with  a  wide  range  of  power  in  proposing  amendments. 
Passing  a  provision  long  since  expired,  [forbidding  any  restric- 
tion on  the  slave  trade  prior  to  1808]  it  subjects  this  power  to 
only  two  restrictions:    one  that  the  proposal  shall  have  the  ap- 
proval of  two-thirds  of  both  houses,  and  the  other  excluding  any 
amendment  which  will  deprive  any  State,  without  its  consent,  of 
its  equal  suffrage  in  the  Senate.    A  further  mode  of  proposal— 
as  yet  never  invoked — is  provided,  which  is,  that  on  the  applica- 
tion of  two-thirds  of  the  States  Congress  shall  call  a  convention 
for  the  purpose.     When  proposed  in  either  mode  amendments 
to  be  effective  must  be  ratified  by  the  legislatures,  or  by  conven- 
tions, in  three-fourths  of  the  States,  ''as  the  one  or  the  other 
mode  of  ratification  may  be  proposed  by  the  Congress."     Thus 
the  people  of  the  United  States,  by  whom  the  Constitution  was 
ordained  and  established,  have  made  it  a  condition  to  amending 
that  instrument   that  the   amendment   be   submitted  to   repre- 
sentative assemblies  in   the  several   States  and   be   ratified   in 
three-fourths  of  them.     The  plain  meaning  of  this  is   (a)   that 
all  amendments  must  have  the  sanction  of  the  people  of  the 
United  States,  the '  original  fountain  of  power,  acting  through 
representative  assemblies,  and  (b)  that  ratification  by  these  as- 
semblies in  three-fourths  of  the  States  shall  be  taken  as  a  decisive 
expression  of  the  people 's  will  and  be  binding  on  all. 

We  do  not  find  anything  in  the  Article  which  suggests  that 
an  amendment  once  proposed  is  to  be  open  to  ratification  for  all 
time,  or  that  ratification  in  some  of  the  States  may  be  separated 
from  that  in  others  by  many  years  and  yet  be  effective.  We  do 
find  that  which  strongly  suggests  the  contrary.  First,  proposal 
and  ratification  are  not  treated  as  unrelated  acts  but  as  succeed- 
ing steps  in  a  single  endeavor,  the  natural  inference  being  that 
they  are  not  to  be  wideh^  separated  in  time.  Secondly,  it  is 
only  when  there  is  deemed  to  be  a  necessity  therefor  that  amend- 
ments are  to  be  proposed,  the  reasonable  implication  being  that 
when  proposed  they  are  to  be  considered  and  disposed  of  pres- 
ently. Thirdly,  as  ratification  is  but  the  expression  of  the  ap- 
probation of  the  people  and  is  to  be  effective  when  had  in 
three-fourths  of  the  States,  there  is  a  fair  implication  that  it 
must  be  sufficiently  contemporaneous  in  that  number  of  States 


122  CASES  ON  CONSTITUTIONAL  LAW. 

to  reflect  the  will  of  the  people  in  all  sections  at  relatively  the 
same  period,  which  of  course  ratification  scattered  through  a 
long  series  of  yeai*s  would  not  do.  These  considerations  and  the 
general  purport  and  spirit  of  the  Article  lead  to  the  conclusion 
expressed  by  Judge  Jameson  ''that  an  alteration  of  the  Consti- 
tution proposed  today  has  relation  to  the  sentiment  and  the  felt 
needs  of  today,  and  that,  if  not  ratified  early  while  that  senti- 
ment may  fairly  be  supposed  to  exist,  it  ought  to  be  regarded 
as  waived,  and  not  again  to  be  voted  upon,  unless  a  second  time 
proposed  by  Congress."  Jameson  on  Constitutional  Conven- 
tions, 4th  ed.,  §  585.  That  this  is  the  better  conclusion  becomes 
even  more  manifest  when  what  is  comprehended  in  the  other 
view  is  considered;  for,  according  to  it,  four  amendments  pro- 
posed long  ago — two  in  1789,  one  in  1810  and  one  in  18G1 — are 
still  pending  and  in  a  situation  where  their  ratification  in  some 
of  the  States  many  years  since  by  representatives  of  generations 
now  largely  forgotten  may  be  effectively  supplemented  in 
enough  more  States  to  make  three-fourths  by  representatives  of 
the  present  or  some  future  generation.  To  that  view  few  would 
be  able  to  subscribe,  and  in  our  opinion  it  is  quite  untenable. 
We  conclude  that  the  fair  inference  or  implication  from  Article 
V  is  that  the  ratification  must  be  within  some  reasonable  time 
after  the  proposal. 

Of  the  power  of  Congress,  keeping  within  reasonable  limits, 
to  fix  a  definite  period  for  the  ratification  we  entertain  no  doubt. 
As  a  rule  the  Constitution  speaks  in  general  terms,  leaving  Con- 
gress to  deal  with  subsidiary  matters  of  detail  as  the  public  in- 
terests and  changing  conditions  may  require ;  and  Article  V  is 
no  exception  to  the  rule.  Whether  a  definite  period  for  ratifica- 
tion shall  be  fixed  so  that  all  may  know  what  it  is  and  specula- 
tion on  what  is  a  reasonable  time  may  be  avoided,  is,  in  our 
opinion,  a  matter  of  detail  which  Congress  may  determine  as 
an  incident  of  its  power  to  designate  the  mode  of  ratification. 
It  is  not  questioned  that  seven  years,  the  period  fixed  in  this 
instance,  was  reasonable,  if  power  existed  to  fix  a  definite  time ; 
nor  could  it  well  be  questioned  considering  the  periods  within 
which  prior  amendments  were  ratified. 

The  provisions  of  the  act  wliich  the  petitioner  was  charged 
with  violating  and  under  which  he  was  arrested  (Title  II,  §§3, 
26)  were  by  the  terms  of  the  act  (Title  III,  §  21)  to  be  in  force 
from  and  after  the  date  when  the  Eighteenth  Amendment  should 
go  into  effect,  and  the  latter  by  its  own  terms  was  to  go  into 
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effect  one  year  after  being  ratified.  Its  ratification,  of  which  we 
take  judicial  notice,  was  consummated  January  16,  1919.  That 
the  Secretary  of  State  did  not  proclaim  its  ratification  until 
January  29,  1919,  is  not  material,  for  the  date  of  its  consumma- 
tion, and  not  that  on  which  it  is  proclaimed,  controls.  It  follows 
that  the  provisions  of  the  act  with  which  the  petitioner  is  con- 
cerned went  into  effect  January  16,  1920.  His  alleged  offense 
and  his  arrest  were  on  the  following  day ;  so  his  claim  that  those 
provisions  had  not  gone  into  effect  at  the  time  is  not  well 
grounded. 

Final  order  affirmed. 


LESER  et  al.  v.  GARNETT  et  al. 

Supreme  C^ubt  of  the  United  States.    1922. 
258  United  States,  130. 

Error  and  certiorari  to  the  Court  of  Appeals  of  the  State  of 
Maryland. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the  court. 

On  October  12,  1920,  Cecilia  Streett  Waters  and  Mary  D.  Ran- 
dolph, citizens  of  Maryland,  applied  for  and  were  granted  regis- 
tration as  qualified  voters  in  Baltimore  City.  To  have  their 
names  stricken  from  the  list  Oscar  Leser  and  others  brouglit 
this  suit  in  the  court  of  Common  Pleas.  The  only  ground  of 
disqualification  alleged  was  that  the  applicants  for  registration 
were  women,  whereas  the  constitution  of  Marj^land  limits  the 
suffrage  to  men.  Ratification  of  the  proposed  Amendment  to 
the  Federal  Constitution,  now  known  as  the  Nineteenth,  41  Stat. 
362,  had  been  proclaimed  on  August  26,  1920,  41  Stat.  1823,  pur- 
suant to  R^v.  Stats.,  §  205.  The  Legislature  of  IMaryland  had 
refused  to  ratify  it.  The  petitioners  contended,  on  several 
grounds,  that  the  Amendment  had  not  become  part  of  the  Fed- 
eral Constitution.  The  trial  court  overruled  the  contentions  and 
dismissed  the  petition.  Its  judgment  was  affirmed  by  the  Court 
of  Appeals  of  the  State,  139  Md.  46 ;  and  the  case  comes  here  on 
^\Tit  of  error.  That  writ  must  be  dismissed;  but  the  petition 
for  a  writ  of  certiorari,  also  duly  filed,  is  granted.  The  laws 
of  Maryland  authorized  such  a  suit  by  a  qualified  voter  against 
the  Board  of  Registry.     Whether  the  Nineteenth  Amendment 
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has  become  part  of  the  Federal  Constitution  is  the  question  pre- 
sented for  decision. 

The  first  contention  is  that  the  power  of  amendment  conferred 
by  the  Federal  Constitution  and  sought  to  be  exercised  does  not 
extend  to  this  Amendment,  because  of  its  character.  The  argu- 
ment is  that  so  great  an  addition  to  the  electorate,  if  made  with- 
out the  State's  consent,  destroys  its  autonomy  as  a  political 
body.  This  Amendment  is  in  character  and  phraseology  pre- 
cisely similar  to  the  Fifteenth.  For  each  the  same  method  of 
adoption  was  pursued.  One  cannot  be  valid  and  the  other  in- 
valid. That  the  Fifteenth  is  valid,  although  rejected  by  six 
States  including  Maryland,  has  been  recognized  and  acted  on 
for  half  a  century.  .  .  .  The  suggestion  that  the  Fifteenth 
was  incorporated  in  the  Constitution,  not  in  accordance  with 
law,  but  practically  as  a  war  measure  which  has  been  validated 
by  acquiescence,  cannot  be  entertained. 

The  second  contention  is  that  in  the  constitutions  of  several 
of  the  thirtj'-six  States  named  in  the  proclamation  of  the  Secre- 
tary of  State  there  are  provisions  which  render  inoperative  the 
alleged  ratifications  by  their  legislatures.  The  argument  is  that 
by  reason  of  these  specific  provisions  the  legislatures  were  with- 
out power  to  ratify.  But  the  function  of  a  state  legislature  in 
ratifying  a  proposed  amendment  to  the  Federal  Constitution, 
like  the  function  of  Congress  in  proposing  the  amendment,  is  a 
federal  function  derived  from  the  Federal  Constitution ;  and  it 
transcends  any  limitations  sought  to  be  imposed  by  the  people 
of  a  State.  Hawke  v.  Smith,  No.  1,  253  U.  S.  221 ;  Hawke  v. 
Smith,  No.  2,  253  U.  S.  231;  National  Prohibition  Cases,  253 
U.  S.  350,  386. 

The  remaining  contention  is  that  the  ratifying  resolutions  of 
Tennessee  and  of  West  Virginia  are  inoperative,  because  adopted 
in  violation  of  the  rules  of  legislative  procedure  prevailing  in 
the  respective  States.  The  question  raised  may  have  been  ren- 
dered immaterial  by  the  fact  that  since  the  proclamation  the 
legislatures  of  two  other  States — Connecticut  and  Vermont — 
have  adopted  resolutions  of  ratification.  But  a  broader  answer 
should  be  given  to  the  contention.  The  proclamation  by  the 
Secretary  certified  that  from  official  documents  on  file  in  the  De- 
partment of  State  it  appeared  that  the  proposed  Amendment  was 
ratified  by  the  legislatures  of  thirty-six  States,  and  that  it  ''has 
become  valid  to  all  intents  and  purposes  as  a  part  of  the  Con- 
stitution of  the  United  States."    As  the  legislatures  of  Tennes 
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see  and  of  West  Virginia  had  power  to  adopt  the  resolutiom  of 
ratification,  official  notice  to  the  Secretary,  duly  authenticatvid 
that  they  had  done  so  was  conclusive  upon  him,  and,  beino*  certi- 
fied to  by  his  proclamation,  is  conclusive  upon  the  courts. 

Affirmed. 

Note.— The  amending  process  is  one  of  the  most  important  subjects 
in  every  constitution   since  it   provides  a  legal   method   for  effecting 
constitutional  changes  and   thus  obviates  the  necessity  for  resort  to 
revolution.     Even  if  a  method  be  provided,   it  may  make  change  so 
difficult  as  to  prevent  change.    This  was  the  case  with  the  Articles  of 
Confederation  which  could  only  be  amended  with  the  consent  of  all 
the  States.     This  could   never  be  obtained,  and  when  the   defects  of 
the  Articles  endangered  the  existence  of  the  Union,  a  new  constitution 
was  adopted  in  total  disregard  of  the  amending  process  set  forth  in 
the  Articles.    The  change  was  made  without  violence,  but  it  was  none 
the  less  a  revolution.    The  amending  clause  of  the  Federal  Constitution 
was  seldom  involved  in  judicial  proceedings  until  the  adoption  of  the 
Eighteenth   Amendment.     In   the   National   Prohibition   Cases    (1920), 
253    U.    S.    350,   the    validity    of   that    amendment   was    questioned    on 
several  grounds.     The  amendment  was   sustained   on   all   points,   but 
in  announcing  its  decision  the  Supreme  Court  unfortunately  departed 
from   its   practice   of   delivering   a  reasoned   opinion   and   merely   an- 
nounced  a  series  of  "conclusions"  with  no   indication   of  the  reasons 
upon  which  they  were  based.     If  the  "conclusions"  be  compared  with 
the   arguments   set   forth   in    the   briefs    submitted   to   the   Court,    the 
following    results    seem    to    be    obtained:       (1)      The    Court    held,    in 
harmony   with    its    decision    in    Missouri    Pacific   Railway    v.    Kansas 
(1919),  248  U.  S.  276,  that  the  two-thirds  vote  required  in  each  house 
for  the  submission  of  an  amendment  to  the   States  means  two-thirds 
of  a   quorum.      (2)      The    Court   seems   to    sustain    the    Government's 
contention  that  the  only  limitation  upon  the  amending  process  is  that 
it  shall  not  be  used  to  deprive  any  State  of  its  equal  representation  in 
the   Senate   without   its   own    consent.     It   had   been   argued   that   the 
Eighteenth   Amendment   was   invalid   because    it   infringed   the    rights 
reserved  to  the  States  by  the  Ninth  and  Tenth  Amendments,  because 
the  amending  process  may  be  used  only  for  the  correction  of  errors  in 
the   Constitution   and   not   for  the   enlargement   of   the   sphere   of   the 
Federal   Government  at  the   expense   of  the   States,   and   because  the 
amending  process  may  not   be   used   for   the   enactment   of   ordinary 
legislation  like  that  embodied  in  the  Eighteenth  Amendment.     As  the 
Court  sustained   the  Amendment   it  appeared   to   reject  all   these  con- 
tentions.     It   therefore    may    be    taken    as   settled    that    there   arc    no 
inherent  limitations  upon  the  use  of  the  amending  process  and   that 
it  may  be  employed  in  any  way  that  the  required  proportion  of  Con- 
gress and  the  States  may  see  fit  subject  only  to  the  express  limita- 
tion as  to  the  equal  representation  of  the  States  in  the  Senate.     The 
action  of  the  Court  in  the  National   Prohibition  Cases  also  seems  to 
indicate  that  whether  an  amendment  has  been  adopted  in  accordance 
with   the  prescribed   constitutional  method   or   is   void   for   failure   to 
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conform  thereto  Is  a  Justiciable  question.  Decisions  to  that  effect 
have  been  made  by  many  State  courts.  See  Dodd,  The  Revision  and 
Amcndmejit  of  State  Constitutions,  86-87,  222-226.  See  also  Ames, 
The  Proposed  Amendments  to  the  Constitution  of  the  United  States 
During  the  First  Century  of  Its  History;  Burdick,  The  Law  of  the 
American  Constitution  (valuable  criticism  of  the  form  of  the  Eight- 
eenth Amendment);  Todd,  Amending  the  Federal  Constitution,  Yale 
Law  Journal,  XXX,  321;  Machen,  Is  the  Fifteenth  Amendment  Void, 
Harvard  Law  Revietv,  XXIII,  169;  White,  Is  There  an  Eighteenth 
Amendment,  American  Law  Review,  LIV,  245;  McGovney,  Is  the 
Eighteenth  Amendment  Void  Because  of  its  Contents,  ColumMa  Law 
Revieic,  XX,  499;  Marbury,  The  Limitations  upon  the  Amending 
Power,  Harvard  Law  Review,  XXXIII,  223;  Frierson,  Amending  the 
Constitution  of  the  United  States:  A  Reply  to  Mr.  Marbury,  Ihid., 
XXXIII,  659;  Skinner,  Intrinsic  Limitations  on  the  Power  of  Con- 
stitutional Amendment,  Michigan  Law  Review,  XVIII,  213;  Grinnell, 
Limitations  on  the  Kind  of  Amendments  to  the  Federal  Constitution 
Provided  for  by  Article  V,  Massachusetts  Law  Quarterly,  Y,  116. 


CHAPTEE  n. 

THE  JURISDICTION  OF  THE  FEDERAL  COURTS. 

Section  1.    Judicial  Power. 

GORDON  V.  UNITED  STATES. 

SUPBEME   Ck)UBT    OF  THE    UNITED    STATES.      1865. 

2  Wallace,  561;   117  United  States,  697. 

Appeal  from  the  Court  of  Claims. 

[Gordon,  administrator  of  Fisher,  presented  a  petition  to  the 
Court  of  Claims  of  the  United  States  for  damage  done  by  United 
States  troops  in  the  War  of  1812.  The  Court  of  Claims  decided 
against  him  and  he  appealed  to  the  Supreme  Court  which  dis- 
missed his  appeal  for  want  of  jurisdiction.  After  the  adjourn- 
ment of  the  Court,  ]\Ir.  Chief  Justice  Taney  had  prepared  an 
opinion  on  the  question  of  jurisdiction  which  he  delivered  to 
the  clerk  for  submission  to  the  judges  when  the}"  should  re- 
assemble in  December.  Before  they  met,  the  Chief  Justice  died. 
This  paper  was  carefully  considered  by  the  judges  and  it  was 
proposed  to  make  it  the  basis  of  the  court's  opinion  in  tlie  case. 
No  such  opinion  however  was  ever  prepared,  and  this  paper 
remained  unpublished  until  1886.  "While  it  was  never  formally 
accepted  as  the  opinion  of  the  Court,  it  has  frequently  been 
cited  with  approval  in  later  case*.] 

Mr.  Chief  Justice  Taney. 

This  case  comes  before  the  court  upon  appeal  from  the  judg- 
ment of  the  Court  of  Claims.  The  appeal  is  taken  under  the 
a/!t  of  March  3,  1863,  entitled  '*An  Act  to  amend  an  Act  to  es- 
tablish a  court  for  the  investigation  of  claims  against  the  United 
States."    .    .     . 

It  will  be  seen  by  the  sections  above  quoted  that  the  claimant 
whose  claim  has  been  allowed  by  the  Court  of  Claims,  or  upon 
appeal  by  the  Supreme  Court,  is  to  be  paid  out  of  any  general 
appropriation  made  by  law  for  the  payment  and  satisfaction  of 
private  claims :  but  no  payment  of  any  such  claim  is  to  be  made 
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until  the  claim  allowed  has  been  estimated  for  by  the  Secretary 
of  the  Treasury,  and  Cong-ress,  upon  such  estimate,  shall  make 
an  appropriation  for  its  payment.  Neither  the  Court  of  Claims, 
nor  the  Supreme  Court  can  do  anything  more  than  certify  their 
opinion  to  the  Secretary  of  the  Treasury'-,  and  it  depends  upon 
him,  in  the  first  place,  to  decide  whether  he  will  include  it  in  his 
estimates  of  private  claims,  and  if  he  should  decide  in  favor  of 
the  claimant,  it  will  then  rest  with  Congress  to  determine 
whether  they  will  or  will  not  make  an  appropriation  for  its  pay- 
ment. Neither  court  can  by  any  process  enforce  its  judgment; 
and  whether  it  is  paid  or  not,  does  not  depend  upon  the  decision 
of  either  court,  but  upon  the  future  action  of  the  Secretary  of 
the  Treasury,  and  of  Congress. 

So  far  as  the  Court  of  Claims  is  concerned  we  see  no  objec- 
tion to  the  provisions  of  this  law.  Congress  may  undoubtedly 
establish  tribunals  with  special  powers  to  examine  testimony 
and  decide,  in  the  first  instance,  upon  the  validity  and  justice 
of  any  claim  for  money  against  the  United  States,  subject  to  the 
supervision  and  control  of  Congress,  or  a  head  of  any  of  the 
Executive  Departments.     .     .     . 

But  whether  this  Court  can  be  required  or  authorized  to  hear 
an  appeal  from  such  a  tribunal,  and  give  an  opinion  upon  it 
without  the  power  of  pronouncing  a  judgment,  and  issuing  the 
appropriate  judicial  process  to  carry  it  into  effect,  is  a  very 
different  question,  and  rests  on  principles  altogether  different. 
The  Supreme  Court  does  not  owe  its  existence  or  its  powers  to 
the  Legislative  Department  of  the  government.  It  is  created 
by  the  Constitution,  and  represents  one  of  the  three  great  divi- 
sions of  power  in  the  Government  of  the  United  States,  to  each 
of  which  the  Constitution  has-  assigned  its  appropriate  duties 
and  powers,  and  made  each  independent  of  the  other  in  per- 
forming its  appropriate  functions.  The  power  conferred  on  this 
court  is  exclusively  judicial,  and  it  cannot  be  required  or  au- 
thorized to  exercise  any  other. 

The  3rd  Article  of  the  Constitution,  Section  1,  provides  that 
**the  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish."  And  the  last 
clause  of  the  same  article,  after  giving  tliis  court  original  juris- 
diction in  the  cases  therein  specified,  provides  that  in  all  cases 
"the  Supreme  Court  shall  have  appellate  jurisdiction,  both  as 
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to  law  and  fact,  with  such  exceptions  and  under  such  regulations 
as  the  Congress  shall  make." 

The  existence  of  this  Court  is,  therefore,  as  essential  to  the 
organization  of  the  government  established  b>  the  Constitution 
as  the  election  of  a  president  or  members  of  Congress.  It  is  the 
tribunal  which  is  ultimately  to  decide  all  judicial  questions  con- 
fided to  the  Government  of  the  United  States.  No  appeal  is 
given  from  its  decisions,  nor  any  power  given  to  the  legislative 
or  executive  departments  to  interfere  with  its  judgments  or 
process  of  execution.  Its  jurisdiction  and  powers  and  duties 
being  defined  in  the  organic  law  of  the  government,  and  being 
all  strictly  judicial.  Congress  cannot  require  or  authorize  the 
court  to  exercise  any  other  jurisdiction  or  power,  or  perform  any 
other  duty.  Chancellor  Kent  says:  ''The  judicial  power  of  the 
United  States  is  in  point  of  origin  and  title  equal  with  the  other 
powers  of  the  government,  and  is  as  exclusively  vested  in  the 
court  created  by  or  pursuant  to  the  Constitution,  as  the  legisla- 
tive poAver  is  vested  in  Congress,  or  the  executive  power  in  the 
President."  1  Kent  Com.  290-291,  6th  ed.  See  also  Story 
Const.,  pp.  449-450. 

The  position  and  rank,  therefore,  assigned  to  this  Court  in  the 
government  of  the  United  States,  differ  from  that  of  the  highest 
judicial  power  in  England,  which  is  subordinate  to  the  legisla- 
tive power,  and  bound  to  obey  any  law  that  Parliament  may 
pass,  although  it  may,  in  the  opinion  of  the  court,  be  in  conflict 
with  the  principles  of  Magna  Chart  a  or  the  Petition  of  Rights. 

The  reason  for  giving  such  unusual  power  to  a  judicial  tribu- 
nal is  obvious.  It  was  necessary  to  give  it  from  the  complex 
character  of  the  government  of  the  United  States,  which  is  in 
part  National  and  in  part  Federal :  where  two  separate  govern- 
ments exercise  certain  powers  of  sovereignty  over  the  same  ter- 
ritory, each  independent  of  the  other  within  its  appropriate 
sphere  of  action,  and  where  there  was,  therefore,  an  absolute 
necessity,  in  order  to  preserve  internal  tranquillity,  that  there 
should  be  some  tribunal  to  decide  between  the  government  of 
the  United  States  and  the  government  of  a  State  whenever  any 
controversy  should  arise  as  to  their  relative  and  respective  pow- 
ers in  the  common  territory.  The  Supreme  Court  was  created 
for  that  purpose,  and  to  insure  its  impartiality  it  was  absolutely 
ilecessary  to  make  it  independent  of  the  legislative  power,  and 
the  influence  direct  or  indirect  of  Congress  and  the  Executive. 
Hence  the  care  with  which  its  jurisdiction,  powers  and  duties 
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are  defined  in  the  Constitution,  and  its  independence  of  the 
legislative  branch  of  the  government  secured.    .    .    . 

It  was  to  prevent  an  appeal  to  the  sword  and  a  dissolution 
of  the  compact  that  this  Court,  by  the  organic  law,  was  made 
equal  in  origin  and  equal  in  title  to  the  legislative  and  executive 
branches  of  the  government :  its  powers  defined,  and  limited, 
and  made  strictly  judicial,  and  placed  therefore  beyond  the 
reach  of  the  powers  delegated  to  the  Legislative  and  Executive 
Departments.  And  it  is  upon  the  principle  of  the  perfect  inde- 
pendence of  this  Court,  that  in  cases  .where  the  Constitution 
gives  it  original  jurisdiction,  the  action  of  Congress  has  not  been 
deemed  necessary  to  regulate  its  exercise,  or  to  prescribe  the 
process  to  be  used  to  bring  the  parties  before  the  court,  or  to 
carry  its  judgment  into  execution.  The  jurisdiction  and  judicial 
power  being  vested  in  the  court,  it  proceeded  to  prescribe  its 
process  and  regulate  its  proceedings  according  to  its  own  judg- 
ment, and  Congress  has  never  attempted  to  control  or  interfere 
with  the  action  of  the  court  in  this  respect. 

The  appellate  power  and  jurisdiction  are  subject  to  such  ex- 
ceptions and  regulations  as  the  Congress  shall  make.  But  the 
appeal  is  given  only  from  such  inferior  courts  as  Congress  may 
ordain  and  establish  to  carry  into  effect  the  judicial  power  spe- 
cifically granted  to  the  United  States.  The  inferior  court,  there- 
fore, from  which  the  appeal  is  taken,  must  be  a  judicial  tribunal 
authorized  to  render  a  judgment  which  will  bind  the  rights  of 
the  parties  litigating  before  it,  unless  appealed  from,  and  upon 
which  the  appropriate  process  of  execution  may  be  issued  by 
the  court  to  carry  it  into  effect.  And  Congress  cannot  extend 
the  appellate  power  of  this  Court  beyond  the  limits  prescribed 
by  the  Constitution,  and  can  neither  confer  nor  impose  on  it  the 
authority  or  duty  of  hearing  and  determining  an  appeal  from 
a  Commissioner  or  Auditor,  or  any  other  tribunal  exercising  only 
special  powers  under  an  act  of  Congress;  nor  can  Congress 
authorize  or  require  this  Court  to  express  an  opinion  on  a  case 
where  its  judicial  power  could  not  be  exercised,  and  where  its 
judgment  would  not  be  fi.nal  and  conclusive  upon  the  rights  of 
the  parties,  and  process  of  execution  awarded  to  carry  it  into 
effect. 

The  award  of  execution  is  a  part,  and  an  essential  part  of 
every  judgment  passed  by  a  court  exercising  judicial  power.  It 
Is  no  judgment,  in  the  legal  sense  of  the  term,  without  it.  With- 
out such  an  award  the  judgment  would  be  inoperative  and  nuga- 
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tory,  leaving  the  aggrieved  party  without  a  remedy.  It  would 
be  merely  an  opinion,  which  would  remain  a  dead  letter,  and 
without  any  operation  upon  the  rights  of  the  parties,  unless  Con- 
gress should  at  some  future  time  sanction  it,  and  pass  a  law 
authorizing  the  court  to  carry  its  opinion  into  effect.  Such  is 
not  the  judicial  power  confided  to  this  Court,  in  the  exercise  of 
its  appellate  jurisdiction:  yet  it  is  the  whole  power  that  the 
Court  is  allowed  to  exercise  under  this  act  of  Congress. 

It  is  true  the  act  speaks  of  the  judgment  or  decree  of  this 
Court.  But  all  that  the  Court  is  authorized  to  do  is  to  certify 
its  opinion  to  the  Secretary  of  the  Treasury,  and  if  he  inserts 
it  in  his  estimates,  and  Congress  sanctions  it  by  an  appropria- 
tion, it  is  then  to  be  paid,  but  not  otherwise.  And  when  the 
Secretary  asks  for  this  appropriation,  the  propriety  of  the  esti- 
mate for  this  claim,  like  all  other  estimates  of  the  Secretary,  will 
be  opened  to  debate,  and  whether  the  appropriation  will  be 
made  or  not  will  depend  upon  the  majority  of  each  House.  The 
real  and  ultimate  judicial  power  will,,  therefore,  be  exercised  by 
the  Legislative  Department,  and  not  by  that  department  to 
which  the  Constitution  has  confided  it.     .     .     . 

The  Constitution  of  the  United  States  delegates  no  judicial 
power  to  Congress.  Its  powers  are  confined  to  legislative  du- 
ties, and  restricted  within  certain  prescribed  limits.  By  the 
second  section  of  Article  VI.,  the  laws  of  Congress  are  made  the 
supreme  law  of  the  land  only  when  they  are  made  in  pursuance 
of  the  legislative  power  specified  in  the  Constitution;  and  by 
the  Xth  amendment  the  powers  not  delegated  to  the  United 
States  nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  States  respectively  or  to  the  people.  The  reservation  to  the 
States  respectively  can  only  mean  the  reservation  of  the  rights 
of  sovereignty  which  they  respectively  possessed  before  the 
adoption  of  the  Constitution  of  the  United  States,  and  which 
they  had  not  parted  from  by  that  instrument.  And  any  legisla- 
tion by  Congress  beyond  the  limits  of  the  power  delegated, 
would  be  trespassing  upon  the  rights  of  the  State  or  the  people, 
and  would  not  be  the  supreme  law  of  the  land,  but  null  and 
void ;  and  it  would  be  the  duty  of  the  courts  to  declare  it  so. 
For  whether  an  act  of  Congress  is  within  the  limits  of  its  dele- 
gated power  or  not  is  a  judicial  question,  to  be  decided  by  the 
courts,  the  Constitution  having,  in  express  terms,  declared  that 
the  judicial  power  shall  extend  to  aU  cases  arising  under  the 
Constitution. 
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This  power  over  legislative  acts  is  not  possessed  by  the  English 
courts.  They  cannot  declare  an  act  of  Parliament  void,  because 
in  the  opinion  of  the  court  it  is  inconsistent  with  the  principles 
of  j\Iagna  Charta  or  the  Petition  of  Right.  They  are  bound  to 
obey  it  and  carry  it  into  execution.  Yet,  in  that  country,  the 
independence  of  the  Judiciary  is  invariably  respected  and  up- 
held by  the  King  and  the  Parliament  as  well  as  by  the  courts; 
and  the  courts  are  never  required  to  pass  judgment  in  a  suit 
where  they  cannot  carry  it  into  execution,  and  where  it  is  in- 
operative and  of  no  value,  unless  sanctioned  by  a  future  act  of 
Parliament.  The  judicial  power  is  carefully  and  effectually 
separated  from  the  executive  and  legislative  departments.  The 
language  of  Blackstone  upon  this  subject  is  plain  and  unequivo- 
cal.   1  Bl.  Cora.  268,  269. 

**In  this  distinct  and  separate  existence  (says  Blackstone)  of 
the  judicial  power  in  a  peculiar  body  of  men,  nominated  indeed 
but  not  removable  at  pleasure  by  the  crown,  consists  one  main 
preservative  of  public  liberty,  which  cannot  subsist  long  in  any 
State  unless  the  administration  of  common  justice  be  in  some 
degree  separated  from  the  legislative  and  executive  power. 
Were  it  joined  with  the  legislative,  the  life,  liberty,  and  prop- 
erty of  the  subject  would  be  in  the  hands  of  arbitrary  judges, 
whose  decisions  would  be  then  regulated  only  by  their  own 
opinions  and  not  by  any  fundamental  principles  of  law,  which, 
though  legislators  may  depart  from,  yet  judges  are  bound  to 
observe.  Were  it  joined  with  the  executive,  the  union  might 
soon  be  an  overbalance  for  the  legislative.  For  which  reason, 
by  Stat.  Car.  I,  c.  10,  which  abolished  the  Court  of  Star  Cham- 
ber, effectual  care  is  taken  to  remove  all  judicial  power  out  of 
the  hands  of  the  King's  Privy  Council,  which  it  was  then  evi- 
dent, from  recent  instances,  might  soon  be  inclined  to  pronounce 
that  for  law  which  was  most  agreeable  to  the  Prince  or  his  offi- 
cers." 

These  cardinal  principles  of  free  government  had  not  only 
been  long  established  in  England,  but  also  in  the  United  States 
from  the  time  of  their  earliest  colonization,  and  guided  the 
American  people  in  framing  and  adopting  the  present  Consti- 
tution. And  it  is  the  duty  of  this  Court  to  maintain  it  unim- 
paired as  far  a.s  it  may  have  the  power.  And  while  it  executes 
firmly  all  the  judicial  powers  entrusted  to  it,  the  Court  will 
carefully  abstain  from  exercising  any  power  that  is  not  strictly 
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.judicial  in  its  character,  and  which  is  not  clearly  confided  to  it 
by  the  Constitution. 

For  the  reasons  above  stated  we  are  of  opinion  that  this  ap- 
peal cannot  be  sustained,  and  it  is  therefore 

Dismissed  for  want  of  jurisdiction. 

Mr.  Justice  Miller  and  Mr.  Justice  Field  dissenting. 


UNITED  STATES  v.  EVANS. 

Supreme  Couet  of  the  United  States.     1909. 
213  United  States,  297. 

Certiorari  to  the  Court  of  Appeals  of  the  District  of  Colum- 
bia. 

]\Ir.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

Appellees  were  tried  under  an  indictment  for  murder  in  the 
Supreme  Court  of  the  District  of  Columbia  on  February  1,  1907, 
and  found  not  g'uilty.  The  United  States  appealed  to  the  Court 
of  Appeals  of  the  District,  and  assigned  error  on  exceptions 
taken  during  the  trial  to  the  exclusion  of  certain  evidence.  This 
right  to  appeal  was  claimed  under  §  935  of  the  code,  which  reads 
as  follows: — 

"In  all  criminal  prosecutions  the  United  States  or  the  Dis- 
trict of  Columbia,  as  the  case  may  be,  shall  have  the  same  right 
of  appeal  as  is  given  to  the  defendant,  including  the  right  to  a 
bill  of  exceptions ;  provided,  that  if  on  such  appeal  it  shall  be 
found  that  there  was  error  in  the  rulings  of  the  court  during  the 
trial,  a  verdict  in  favor  of  the  defendant  shall  not  be  set  aside." 

The  appeal  was  dismissed  for  want  of  jurisdiction,  and  the 
case  brought  here  on  certiorari. 

The  case  of  United  States  v.  Sanges,  144  U.  S.  310,  reiterated 
the  then  well  settled  rule  that  the  right  of  review  in  criminal 
cases  was  limited  to  review  at  the  instance  of  the  defendant  after 
a  decision  in  favor  of  the  Government.  United  States  v.  Dickin- 
son, 213  U.  S.  92. 

In  United  States  v.  Evans,  28  App.  I).  C.  264,  under  §  935  of 
the  code,  the  right  was  exercised  without  question  in  a  case  where 
an  indictment  had  been  set  aside  on  demurrer,  and  Chief  Jus- 
tice Shepard  in  delivering  the  opinion  of  the  court  in  this  case 
(30  App.  D.  C.  58),  said:— 

'*It  may  be  assumed  also  that  such  a  writ  of  error  would  li-i 
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to  review  a  judginent  arresting  a  judgment  of  conviction  for 
the  insufficiency  of  the  indictment,  or  one  sustaining  a  special 
plea  in  bar,  when  the  defendant  has  not  been  put  in  jeopardy." 

But  the  Chief  Justice  further  said  that  it  was  contended  by 
appellants  that  a  writ  of  error  lies  also  ''upon  a  judgment 
where  there  has  been  a  verdict  of  not  guilty,  not,  however,  to 
obtain  a  reversal  of  that  judgment,  but  to  obtain  an  opinion 
upon  exceptions  taken  at  the  trial  that  may  serve  as  a  rule  of 
observance  in  cases  that  may  hereafter  arise." 

But  this  contention  was  rejected  by  the  court  in  view  of  the 
objectionable  consequences  that  would  result  from  such  an  exer- 
cise of  jurisdiction.  **The  appellee  in  such  a  case,  having  been 
freed  from  further  prosecution  by  the  verdict  in  his  favor,  has 
no  interest  in  the  question  that  may  be  determined  in  the  pro- 
ceedings on  appeal  and  may  not  even  appear.  Nor  can  his  ap- 
pearance be  enforced.  Without  opposing  argument,  which  is 
so  important  to  the  attainment  of  a  correct  conclusion,  the  court 
is  called  upon  to  lay  down  rules  that  may  be  of  vital  interest  to 
persons  who  may  hereafter  be  brought  to  trial.  All  such  per- 
sons are  entitled  to  be  heard  on  all  questions  affecting  their 
rights,  and  it  is  a  harsh  rule  that  would  bind  them  by  decisions 
made  in  what  are  practicall}^  'moot'  cases,  where  opposing  views 
have  not  been  presented." 

It  was  in  the  light  of  these  considerations  that  the  act  of  Con- 
gress of  March  2,  1907,  34  Stat.  1246,  c.  2564,  was  subjected  to 
the  limitations  therein  contained.  United  States  v.  Keitel,  211 
U.  S.  370,  398;  United  States  v.  Mason,  213  U.  S.  115. 

By  the  constitutions  of  several  of  the  States  the  justices  of  the 
highest  judicial  tribunals  are  obliged  to  give  their  opinions  on 
important  questions  of  law  upon  solemn  occasions,  when  required 
by  either  branch  of  the  legislature,  or  the  governor  or  governor 
and  council,  and  there  are  many  interesting  discussions  in  the 
state  reports,  as  well  as  in  articles  by  the  law  writers,  in  respect 
of  such  a  provision. 

But  no  such  requirement  obtains  in  federal  jurisprudence. 

Such  a  provision  was  suggested  in  the  Federal  Constitutional 
Convention,  but  disappeared  in  the  Committee  on  Detail. 

In  1793  President  Wa.shington  sought  to  take  the  opinion  of 
the  judges  of  the  Supreme  Court  of  the  United  States  as  to 
various  questions  arising  under  our  treaties  with  Prance,  but 
they  declined  to  respond.  Marshall  thus  speaks  of  the  matter 
in  his  Life  of  Wasliington: — 
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*' About  this  time  it  is  probable  that  the  difficulties  felt  by  the 
judges  of  the  Supreme  Court  in  expressing  their  sentiments  on 
the  points  referred  to  them  were  communicated  to  the  Execu- 
tive. Considering  themselves  as  merely  constituting  a  legal  tri- 
bunal for  the  decision  of  controversies  brought  before  them  in 
legal  form,  these  gentlemen  deemed  it  improper  to  enter  the 
field  of  politics  by  declaring  their  opinion  on  questions  not 
growing  out  of  the  case  before  them.'*  Story  on  the  Constitu- 
tion, §  1571. 

It  was  long  ago  held  by  this  court  that  the  discharge  of  such 
a  function  was  not  an  exercise  of  judicial  power.  United  States 
V.  Ferreira,  13  How.  40,  note  on  page  52;  Hayburn's  Case,  2 
Dall.  409 ;  see  note,  pp.  410,  411,  412,  413,  414.  And  that  ruling 
sustains  the  conclusion  of  the  Court  of  Appeals,  in  the  matter 
of  the  construction  of  this  act  to  which  the  opinion  is  confined. 

Writ  of  certiorari  quashed. 


MUSKRAT  V.  UNITED  STATES. 

Supreme  Coubt  of  the  United  States.     1911. 
219  United  States,  346. 

Appeals  from  the  Court  of  Claims. 

[An  act  of  Congress  passed  March  1,  1907,  authorized  IMusk- 
rat  and  others  to  institute  proceedings  in  the  Court  of  Claims 
for  the  purpose  of  determining  the  validity  of  acts  of  Congress 
concerning  certain  allotments  of  lands  belonging  to  the  Cherokee 
Indians,  and  provided  for  an  appeal  to  the  Supreme  Court. 
From  two  such  suits  in  which  the  validity  of  the  acts  was  sus- 
tained, 44  Ct.  CI.  137,  283,  these  appeals  were  taken.] 

Mr.  Justice  Day  delivered  the  opinion  of  the  court.     .    .    . 

The  first  question  in  these  cases,  as  in  others,  involves  the  ju- 
risdiction of  this  court,  to  entertain  the  proceeding,  and  that 
depends  upon  whether  the  jurisdiction  conferred  is  within  the 
power  of  Congress,  having  in  view  the  limitations  of  the  judicial 
power  as  established  by  the  Constitution  of  the  United  States. 

In  1793,  by  direction  of  the  President,  Secretary  of  State  Jef- 
ferson addressed  to  the  Justices  of  the  Supreme  Court  a  com- 
munication soliciting  their   views  upon   the   question   whetlier 
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their  ad\ace  to  the  executive  would  be  available  in  the  solution 
of  important  questions  of  the  construction  of  treaties,  laws  of 
nations  and  laws  of  tlie  land,  which  the  Secretary  said  were 
often  presented  under  circumstances  which  ^'do  not  give  a  cog- 
nizance of  them  to  the  tribunals  of  the  country.'*  The  answer 
to  the  question  was  postponed  until  the  subsequent  sitting  of  the 
Supreme  Court,  when  Chief  Justice  Jay  and  his  associates  an- 
swered to  President  Washington  that  in  consideration  of  the 
lines  of  separation  drawn  by  the  Constitution  between  the  three 
departments  of  government,  and  being  judges  of  a  court  of  last 
resort,  afforded  strong  arguments  against  the  propriety  of  extra- 
judicially deciding  the  questions  alluded  to,  and  expressing  the 
view  that  the  power  given  by  the  Constitution  to  the  President 
of  calling  on  heads  of  departments  for  opinions  "seems  to  have 
been  purposely,  as  well  as  expressly,  united  to  the  executive  de- 
partments." Correspondence  &  Public  Papers  of  John  Jay, 
vol.  3,  p.  486. 

The  subject  underwent  a  complete  examination  in  the  case  of 
Gordon  v.  United  States,  reported  in  an  appendix  to  117  U.  S. 
697,  in  which  the  opinion  of  Mr.  Chief  Justice  Taney,  prepared 
by  him  and  placed  in  the  hands  of  the  clerk,  is  published  in  full. 
It  is  said  to  have  been  his  last  judicial  utterance,  and  the  whole 
subject  of  the  nature  and  extent  of  the  judicial  power  conferred 
by  the  Constitution  is  treated  with  great  learning  and  fulness. 
In  that  case  an  act  of  Congress  was  held  invalid  which  under- 
took to  confer  jurisdiction  upon  the  Court  of  Claims  and  thence 
by  appeal  to  this  court,  the  judgment,  however,  not  to  be  paid 
until  an  appropriation  had  been  estimated  therefor  by  the  Sec- 
retary of  the  Treasury.     .     .     . 

In  the  case  of  Baltimore  &  Ohio  R.  R.  Co.  v.  Interstate  Com- 
merce Commission,  215  U.  S.  216,  this  court  declined  to  take 
jurisdiction  of  a  case  which  undertook  to  extend  its  appellate 
power  to  the  consideration  of  »^  case  in  which  there  was  no  judg- 
ment in  the  court  below.  In  that  case  former  cases  were  re- 
viewed by  Mr.  Chief  Justice  Fuller,  who  spoke  for  the  court, 
and  the  requirement  that  this  court  adhere  strictly  to  the  juris- 
diction, original  and  appellate,  conferred  upon  it  by  the  Con- 
stitution, was  emphasized  and  enforced.  It  is  therefore  ap- 
parent that  from  its  earliest  history  this  court  has  consistently 
declined  to  exercise  any  powers  other  than  those  which  are 
Btrictly  judicial  in  their  nature. 

It  therefore  becomes  necessary  to  inquire  what  is  meant  by 
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the  judicial  power  thus  conferred  b}^  the  Constitution  upon  this 
court,  and,  with  the  aid  of  appropriate  legislation  upon  the  in- 
ferior courts  of  the  United  States.  ''Judicial  power,"  says  Mr. 
Justice  Miller,  in  his  work  on  the  Constitution,  "is  the  power  of 
a  court  to  decide  and  pronounce  a  judgment  and  carry  it  into 
effect  between  persons  and  parties  who  bring  a  case  before  it 
for  decision."     Miller,  Const.  314. 

As  we  have  already  seen  by  the  express  terms  of  the  Consti- 
tution, the  exercise  of  the  judicial  power  is  limited  to  "cases" 
and  "controversies."  Beyond  this  it  does  not  extend,  and  unless 
it  is  asserted  in  a  case  or  controversy  within  the  meaning  of  the 
Constitution,  the  power  to  exercise  it  is  no  where  conferred. 

Wliat,  then,  does  the  Constitution  mean  in  conferring  this 
judicial  power  with  the  right  to  determine  "cases"  and  "con- 
troversies"? A  "case"  was  defined  by  Mr.  Chief  Justice  Mar- 
shall as  early  as  the  leading  case  of  Marbury  v.  Madison,  1 
Cranch,  137,  to  be  a  suit  instituted  according  to  the  regular 
course  of  judicial  procedure.  And  what  more,  if  anything,  is 
meant  in  the  use  of  the  term  "controversy"?  That  question  was 
dealt  with  by  Mr.  Justice  Field,  at  the  circuit,  in  the  case  of  In 
re  Pacific  Railway  Commission,  32  Fed.  Rep.  241,  255.  Of  these 
terms  that  learned  Justice  said: 

"The  judicial  article  of  the  Constitution  mentions  cases  and 
controversies.  The  term  'controversies,'  if  distinguishable  at 
all  from  'cases,'  is  so  in  that  it  is  less  comprehensive  than  the 
latter,  and  includes  only  suits  of  a  civil  nature.  Cliisholm  v. 
Georgia,  2  Dall.  431,  432;  1  Tuck.  Bl.  Comm.  App.  420,  421.  By 
cases  and  controversies  are  intended  the  claims  of  litigants 
brought  before  the  courts  for  determination  by  such  regular  pro- 
ceedings as  are  established  by  law  or  custom  for  the  protection 
or  enforcement  of  rights,  or  the  prevention,  redress,  or  punish- 
ment of  wrongs.  Whenever  the  claim  of  a  party  under  the  Con- 
stitution, laws,  or  treaties  of  the  United  States  talvcs  such  a  form 
that  the  judicial  power  is  capable  of  acting  upon  it,  then  it  has 
become  a  case.  The  term  implies  the  existence  of  present  or  pos- 
sible adverse  parties  whose  contentions  are  submitted  to  the 
court  for  adjudication." 

The  power  being  thus  limited  to  require  an  application  of  the 
judicial  power  to  cases  and  controversies,  is  the  act  which  under- 
took to  authorize  the  present  suits  to  determine  the  constitutional 
validity  of  certain  legislation  within  the  constitutional  authority 
of  the  court?     This  inquiry  in  the  case  before  us  includes  the 
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broader  question,  When  may  this  court,  in  the  exercise  of  the 
judicial  power,  pass  upon  the  constitutional  validity  of  an  act 
of  Congress?  That  question  has  been  settled  from  the  early 
history  of  the  court,  the  leading  case  on  the  subject  being  Mar- 
bury  V.  ]\Iadison,  supra. 

In  that  case  Chief  Justice  Marshall,  who  spoke  for  the  court, 
was  careful  to  point  out  that  the  right  to  declare  an  act  of  Con- 
gress unconstitutional  could  only  be  exercised  when  a  proper 
case  between  opposing  parties  was  submitted  for  judicial  deter- 
mination ;  that  there  was  no  general  veto  power  in  the  court 
upon  the  legislation  of  Congress;  and  that  the  authority  to  de- 
clare an  act  unconstitutional  sprung  from  the  requirement  that 
the  court,  in  administering  the  law  and  pronouncing  judgment 
between  the  parties  to  a  case,  and  choosing  between  the  require- 
ments of  the  fundamental  law  established  by  the  people  and 
embodied  in  the  Constitution  and  an  act  of  the  agents  of  the 
people,  acting  under  authority  of  the  Constitution,  should  en- 
force the  Constitution  as  the  supreme  law  of  the  land.  The  Chief 
Justice  demonstrated,  in  a  manner  which  has  been  regarded  as 
settling  the  question,  that  with  the  choice  thus  given  between  a 
constitutional  requirement  and  a  conflicting  statutory  enactment, 
the  plain  duty  of  the  court  was  to  follow  and  enforce  the  Con- 
stitution as  the  supreme  law  established  by  the  people.  And  the 
court  recognized,  in  Marbury  v.  Madison  and  subsequent  cases, 
that  the  exercise  of  this  great  powder  could  only  be  invoked  in 
cases  which  came  regularly  before  the  courts  for  determination, 
for,  said  the  Chief  Justice,  in  Osborn  v.  Bank  of  United  Slates, 
9  Wheat.  819,  speaking  of  the  third  Article  of  the  Constitution 
conferring  judicial  power: 

"This  clause  enables  the  judicial  department  to  receive  juris- 

diftion  to  the  full  extent  of  the  Constitution,  laws,  and  treaties 

of  the  United  States,  when  any  question  respecting  them  shall 

assume  such  a  form  that  the  judicial  power  is  capable  of  acting 

on  it.    That  power  is  capable  of  acting  only  when  the  subject  is 

suljmittcd  to  it  by  a  party  who  asserts  his  rights  in  the  form 

prescribed  by  law.    It  then  becomes  a  case,  and  the  Constitution 

declares  that  the  judicial  power  shall  extend  to  all  cases  arising 

under  the  Constitution,  laws,  and  treaties  of  the  United  States. 
»» 

Applying  the  principles  thus  long  settled  by  the  decisions  of 
tliis  court  to  the  act  of  Congress  undertaking  to  confer  jurisdic- 
tion in  this  case,  we  find  that  William  Brown  and  Levi  B.  Qritts, 
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on  their  own  behalf  and  on  behalf  of  all  other  Cherokee  citizens 
having  like  interest  in  the  property  allotted  under  the  act  of 
July  1,  1902,  and  David  Muskrat  and  J.  Henry  Dick,  for  them- 
selves and  representatives  of  all  Cherokee  citizens  enrolled  as 
such  for  allotment  as  of  September  1,  1902,  are  authorized  and 
empowered  to  institute  suits  in  the  Court  of  Claims  to  determine 
the  validity  of  acts  of  Congress  passed  since  the  act  of  July  1, 
1902,  in  so  far  as  the  same  attempt  to  increase  or  extend  the  re- 
strictions upon  alienation,  encumbrance,  or  the  right  to  lease  the 
allotments  of  lands  of  Cherokee  citizens,  or  to  increase  the  num- 
ber of  persons  entitled  to  share  in  the  final  distribution  of  lands 
and  funds  of  the  Cherokees  beyond  those  enrolled  for  allotment 
as  of  September  1,  1902,  and  provided  for  in  the  said  act  of  July 
1,  1902. 

The  jurisdiction  was  given  for  that  purpose  first  to  the  Court 
of  Claims  and  then  upon  appeal  to  this  court.  That  is,  the  ob- 
ject and  purpose  of  the  suit  is  wholly  comprised  in  the  deter- 
mination of  the  constitutional  validity  of  certain  acts  of  Con- 
gress; and  furthermore,  in  the  last  paragraph  of  the  section, 
should  a  judgment  be  rendered  in  the  Court  of  Claims  or  this 
court,  denying  the  constitutional  validity  of  such  acts,  then  the 
amount  of  compensation  to  be  paid  to  attorneys  employed  for 
the  purpose  of  testing  the  constitutionality  of  the  law  is  to  be 
paid  out  of  funds  in  the  Treasury  of  the  United  States  belong- 
ing to  the  beneficiaries,  the  act  having  previously  provided  that 
the  United  States  should  be  made  a  party  and  the  Attorney  Gen- 
eral be  charged  with  the  defense  of  the  suits. 

It  is  therefore  evident  that  there  is  neither  more  nor  less  in 
this  procedure  than  an  attempt  to  provide  for  a  judicial  deter- 
mination, final  in  this  court,  of  the  constitutional  validity  of  an 
act  of  Congress.  Is  such  a  determination  within  the  judicial 
power  conferred  by  the  Constitution,  as  the  same  has  been  inter- 
preted and  defined  in  the  authoritative  decisions  to  which  we 
have  referred?  We  think  it  is  not.  That  judicial  power,  as  we 
have  seen,  is  the  right  to  determine  actual  controversies  arising 
between  adverse  litigants,  duly  instituted  in  courts  of  proper 
jurisdiction.  The  right  to  declare  a  law  unconstitutional  arises 
because  an  act  of  Congress  relied  upon  by  one  or  the  other  of 
such  parties  in  determining  their  rights  is  in  conflict  with  the 
fundamental  law.  The  exercise  of  tliis,  the  most  important  and 
delicate  duty  of  this  court,  is  not  given  to  it  as  a  body  with  re- 
visory powei  over  the  action  of  Congress,  but  because  the  rights 
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of  the  litigants  in  justiciable  controversies  require  the  court  to 
choose  between  the  fundamental  law  and  a  law  purporting  to  be 
enacted  within  constitutional  authority,  but  in  fact  beyond  the 
power  delegated  to  the  legislative  branch  of  the  Government. 
This  attempt  to  obtain  a  judicial  declaration  of  the  validity  of 
the  act  of  Congress  is  not  presented  in  a  ''case"  or  "contro- 
versy," to  which,  under  the  Constitution  of  the  United  States, 
the  judicial  power  alone  extends.  It  is  true  the  United  States 
is  made  a  defendant  to  this  action,  but  it  has  no  interest  advei-se 
to  the  claimants.  The  object  is  not  to  assert  a  property  right 
as  against  the  Government,  or  to  demand  compensation  for  al- 
leged wrongs  because  of  action  upon  its  part.  The  whole  pur- 
pose of  the  law  is  to  determine  the  constitutional  validity  of  this 
class  of  legislation,  in  a  suit  not  arising  between  parties  concern- 
ing a  property  right  necessarily  involved  in  the  decision  in  ques- 
tion, but  in  a  proceeding  against  the  Government  in  its  sovereign 
capacity,  and  concerning  which  the  only  judgment  required  is  to 
settle  the  doubtful  character  of  the  legislation  in  question.  Such 
judgment  will  not  conclude  private  parties,  when  actual  litiga- 
tion brings  to  the  court  the  question  of  the  constitutionality  of 
such  legislation.  In  a  legal  sense  the  judgment  could  not  be  exe- 
cuted, and  amounts  in  fact  to  no  more  than  an  expression  of 
opinion  upon  the  validity  of  the  acts  in  question.  Confining  the 
jurisdiction  of  this  court  within  the  limitations  conferred  by  the 
Constitution,  which  the  court  has  hitherto  been  careful  to  ob- 
serve, and  whose  boundaries  it  has  refused  to  transcend,  we 
think  the  Congress,  in  the  act  of  March  1,  1907,  exceeded  the 
limitations  of  legislative  authority,  so  far  as  it  required  of  this 
court  action  not  judicial  in  its  nature  within  the  meaning  of 
the  Constitution.     .     .     . 

As  Congress,  in  passing  this  act  as  a  part  of  the  plan  involved, 
evidently  intended  to  provide  a  review  of  the  judgment  of  the 
Court  of  Claims  in  this  court,  as  the  constitutionality  of  im- 
portant legislation  is  concerned,  we  think  the  act  cannot  be  held 
to  intend  to  confer  jurisdiction  on  that  court  separately  con- 
sidered. .  .  . 
The  judgments  mill  he  reversed  and  the  cases  remanded  to  the 

Court  of  Claims,  ivith  directions  to  dismiss  the  petitions  for 

want  of  jurisdiction. 
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NcxTE.— Th*>  Constitution  recognizes  four  systems  of  law  which  are 
to  be  applied  in  the  courts  of  the  United  States,— the  law  of  nations 
or  international  law,  the  common  law,  the  system  of  equity,  and  ad- 
miralty or  maritime  law.  While  each  of  these  four  systems  has  an 
independent  history  and  features  peculiar  to  itself,  they  have  de- 
veloped side  by  side,  principles  from  two  or  more  of  them  are  fre- 
quently applied  by  the  same  court  in  the  same  case,  and  they  have 
so  interacted  upon  each  other  that  sharp  lines  of  distinction  cannot 
always  be  drawn.  In  Kansas  v.  Colorado  (1902),  185  U.  S.  125,  Chief 
Justice  Fuller  said:  "Sitting,  as  it  were,  as  an  international,  as 
well  as  a  domestic  tribunal,  we  apply  Federal  law.  State  law,  and 
international  law,  as  the  exigencies  of  the  particular  case  may  de- 
mand." 

International  Law. — Blackstone,  whose  Commentaries  on  the  Law 
of  England,  published  in  1765,  was  read  even  more  widely  in  the 
American  colonies  than  in  England  itself,  said,  "The  law  of  nations 
(whenever  any  question  arises  which  is  properly  the  subject  of  its 
jurisdiction)  is  here  adopted  in  its  full  extent  by  the  common  law, 
and  is  held  to  be  a  part  of  the  law  of  the  land,"  Commentaries,  IV, 
67.  Two  years  later.  Lord  Mansfield,  in  Heathfield  v.  Chilton  (1767), 
4  Burrow,  2015,  described  the  law  of  nations  as  "part  of  the  com- 
mon law  of  England."  In  the  United  States  prior  to  the  adoption  of 
the  Constitution  some  of  the  States  had  recognized  international  law 
as  part  of  their  municipal  law.  For  instance  in  Respublica  v.  I^ng- 
champs  (1784),  1  Dallas  (Pa.),  Ill,  116,  it  was  said.  "The  first 
crime  in  the  indictment  is  an  infraction  of  the  law  of  nations.  This 
law,  in  its  full  extent,  is  part  of  the  law  of  this  State."  In  Chisholm 
v.  Georgia  (1792),  2  Dallas,  419,  Chief  Justice  Jay  said,  "Prior  also 
to  that  period  [1789]  the  United  States  had,  by  taking  a  place  among 
the  nations  of  the  earth,  become  amenable  to  the  law  of  nations, 
and  it  was  their  interest  as  well  as  their  duty  to  provide  that  those 
laws  should  be  respected  and  obeyed."  In  Riddell  v.  Fuhrman  (1919), 
233  Mass.  69,  the  Supreme  Judicial  Court  of  Massachusetts  said,  "In- 
ternational law  is  part  of  the  law  of  the  United  States,  and  must  be 
administered  whenever  involved  in  causes  presented  for  determina- 
tion though  in  a  State  court."  In  consequence  of  the  relation  of 
international  law  to  the  municipal  law  of  the  United  States  and  of  the 
international  obligations  of  the  Federal  Government,  the  Constitution 
vests  Congress  with  power  "to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas  and  offenses  against  the  law  of  nations.'' 
As  to  the  nece-ssity  for  this  provision  Madison  said  in  The  Federalist, 
No.  XLII: 

The  definition  of  piracies  might,  perhaps,  without  incon- 
venience, be  left  to  the  law  of  nations;  though  a  legislative 
definition  of  them  is  found  in  most  municipal  codes.  A  defi- 
nition of  felonies  on  the  high  seas  is  evidently  requisite. 
Felony  is  a  term  of  loose  significance,  even  in  the  common 
law  of  England,  and  of  various  import  in  the  statute  law 
of  that  kingdom.  ...  It  is  not  the  same  in  any  two  of 
the  States,  and  varies  in  each  with  every  revision  of  its 
criminal   laws.      For   the    sake   of   certainty    and    uniformity. 
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therefore,  the  power  of  defining  felonies  In  this  case  was  In 
every  resi^ect  necessary  and  proper. 
As  piracy  is  an  offense  against  all  nations,  acts  of  piracy  committed 
on  a  foreign  vessel  on  the  high  seas  may  be  made  cognizable  in  tno 
courts  of  the  United  States,  United  States  v.  Holmes  (1820),  5 
\Mieaton,  412.  An  act  of  Congress  is  not  void  which  provides  for  the 
punishment  of  "the  crime  of  piracy  as  defined  by  the  law  of  nations," 
without  more  specific  definition.  United  States  v.  Smith  (1820),  5 
Wheaton,  153.  By  the  law  of  nations  every  government  is  under 
obligation  to  use  due  diligence  to  prevent  the  commission  within  its 
jurisdiction  of  a  wrong  to  any  other  nation,  and  Congress  may  there- 
fore provide  for  the  punishment  of  the  counterfeiting  of  the  money  of 
other  countries.  United  States  v.  Arjona  (1887),  120  U.  S.  479.  For 
further  discussion  of  the  relation  of  international  law  to  the  munici- 
pal law  of  the  United  States,  see  Evans,  Leading  Cases  on  Inter- 
national Law,  second  edition,  23  seq. 

The  Com VI on  Law. — The  term  "common  law"  Is  used  in  several 
senses, — sometimes  to  describe  the  system  of  law  which  was  developed 
by  the  courts  of  England  as  distinguished  from  the  Roman  or  Civil 
Law;  sometimes  to  describe  the  unwritten  or  customary  law  as  dis- 
tinguished from  the  written  or  statute  law;  sometimes  In  distinction 
from  the  system  of  equity,  and  sometimes,  but  less  accurately,  to 
describe  the  whole  body  of  English  law,  both  customary  and  statutory, 
which  the  English  colonists  in  America  derived  from  England  and 
which  was  in  force  here  prior  to  the  Declaration  of  Independence. 

The  English  common  law,  called  common  because  it  was  the  law 
of  the  land  common  to  all  the  king's  ordinary  courts,  was  derived 
from  those  popular  customs  which  were  so  long  established  and  so 
generally  followed  that  the  courts  resorted  to  them  for  the  principles 
on  which  to  decide  the  cases  which  were  brought  before  them.  It 
was  thus  described  by  Blackstone  in  his  Commentaries,  I,  67: 

This  unwritten  or  common  law,  is  properly  distinguishable 
Into  three  kinds:  1.  General  customs;  which  are  the  uni- 
versal rule  in  the  whole  kingdom,  and  form  the  common  law, 
In  its  stricter  and  more  usual  signification.  2.  Particular  cus- 
toms; which  for  the  most  part  affect  only  the  inhabitants  of 
particular  districts.  3.  CJertain  particular  laws;  which,  by 
custom,  are  adopted  and  used  by  some  particular  courts,  of 
pretty   general    and   extensive   jurisdiction. 

1.  As  to  general  customs,  or  the  common  law  properly  so 
called;  this  is  that  law,  by  which  proceedings  and  determina- 
tions in  the  king's  ordinary  courts  of  justice  are  guided  and  di- 
rected. This,  for  the  most  part,  settles  the  course  by  which 
lands  descend  by  Inheritance;  the  manner  and  form  of  acquir- 
ing and  transferring  property;  the  solemnities  and  obligation 
of  contracts;  the  rules  of  expounding  wills,  deeds,  and  acts  of 
parliament;  the  respective  remedies  of  civil  injuries;  the 
several  species  of  temporal  offences,  with  the  manner  and 
degree  of  punishment;  and  an  infinite  number  of  minuter 
particulars,  which  diffuse  themselves  as  extensively  as  the 
ordinary  distribution  of  common  justice  requires.     Thus,  for 
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example,  that  there  shall  be  four  superior  courts  of  record, 
the  Chancery,  the  King's  Bench,  the  Common  Pleas,  and  the 
Exchequer; — that  property  may  be  acquired  and  transferred 
by  writing; — that  a  deed  is  of  no  validity  unless  sealed  and 
delivered; — that  wills  shall  be  construed  more  favorably,  and 
deeds  more  strictly; — that  money  lent  upon  bond  is  recover- 
able by  action  of  debt; — that  breaking  the  public  peace  is  an 
offence,  and  punishable  by  fine  and  imprisonment; — all  these 
are  doctrines  that  are  not  set  down  in  any  written  statute 
or  ordinance,  but  dei>end  merely  upon  immemorial  usage,  that 
is,  upon  common  law  for  their  support.     .     .     . 

But  here  a  very  natural,  and  very  material  question  arises: 
how  are  these  customs  or  maxims  to  be  known,  and  by  whom 
is  their  validity  to  be  determined?  The  answer  is,  by  the 
judges  in  the  several  courts  of  justice.  They  are  the  deposi- 
taries of  the  laws;  the  living  oracles,  who  must  decide  in  all 
cases  of  doubt,  and  who  are  bound  by  an  oath  to  decide  ac- 
cording to  the  law  of  the  land. 
Because  it  is  the  product  of  the  courts,  the  common  law  is  often 
described  as  judge-made  law.  Unlike  the  Roman  law  embodied  in 
the  Code  of  Justinian,  it  is  not  so  much  a  body  of  rules  or  an  in- 
flexible system  as  it  is  a  body  of  principles  which  are  being  con- 
stantly changed  and  modified  in  order  to  meet  new  conditions.  Some 
of  its  principles  have  been  so  long  established  and  so  steadily  fol- 
lowed as  to  acquire  the  fixity  of  a  statute,  but  many  of  them  are 
susceptible  of  modification  and  adaptation.  By  the  application  of  the 
old  principles  to  new  cases,  the  law  grows.  While  the  basis  of  the 
common  law  is  English  popular  custom,  it  has  been  subjected  to 
other  influences,  such  as  the  Roman  law,  which  was  widely  studied  in 
the  English  universities;  the  c^non  law,  which  came  into  England 
through  the  ecclesiastical  courts;  the  law  merchant  or  the  body  of 
mercantile  usages,  for  the  incorporation  of  which  in  the  common  law 
Lord  Mansfield  was  chiefly  responsible;  and  the  statutes  of  Parlia- 
ment. Englishmen  who  established  new  colonies  took  with  them  the 
only  law  which  they  knew,  and  in  so  far  as  it  was  adapted  to  their 
condition  it  was  applied  in  their  courts.  But  the  common  law  made 
its  way  in  the  American  colonies  very  slowly.  Much  of  it  was  un- 
nuited  to  the  needs  of  new  communities.  During  the  seventeenth 
century  It  was  unpopular  both  in  England  and  America.  It  was  not 
then  regarded  as  the  birthright  of  every  Englishman  following  him 
wherever  he  went.  One  of  the  reasons  for  coming  to  America  was 
to  escape  it.  In  the  colonies  there  were  few  men,  even  on  the  bench, 
who  had  had  any  legal  training.  But  after  the  Revolution  of  1688 
and  the  restoration  of  peace  in  Europe  in  the  early  eighteenth  cen- 
tury, great  changes  were  made.  Colonial  commerce  flourishe<l  and 
land  values  increased.  Demand  arose  for  men  familiar  with  the 
law  of  contracts  and  land  titles.  As  the  numl>er  of  lawyers  trained 
in  the  common  law  increased  much  of  the  system  as  understood  in 
England  was  gradually  accepted  in  the  colonies  and  in  some  of  them 
was  adopted  by  statute.     Political  controversies  with  the  royal   gov- 
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emors  and  with  King  and  Parliament  arose  and  the  colonies  resorted 
to  the  common  law  for  principles  on  which  to  defend  their  rights. 
In  the  Declaration  of  Rights  adopted  by  the  First  Continental  Con- 
gress in   1774   it  was  said: 

That  the  respective  colonies  are  entitled  to  the  common 
law  of  England,  and  more  especially  to  the  great  and  inesti- 
mable privilege  of  being  tried  by  their  peers  of  the  vicinage, 
according  to  the  course  of  that  law.     .     .     . 

That  they  are  entitled  to  the  benefit  of  such  of  the  English 
statutes    as    existed    at    the    time    o£    their    colonization;    and 
which  they  have  by  experience,  respectively  found  to  be  ap- 
plicable to  their  several  local  and   other  circumstances. 
In  the  United   States  the  common  law  has  undergone  many  modi- 
fications and   it  differs   considerably  from   State  to   State.     Rules  un- 
suited    to    America    have   been   altered    or    abandoned.     New    subjects 
unknown   to   the   common   law   of   England,   such   as   the   mining   law 
based  on  the  usages  of  the  miners  in  California,  have  been  incorpo- 
rated much  as  the  law  merchant  was  incorporated  in  England.     Jen- 
nison  v.  Kirk   (1878),  98  U.  S.  453.     It  is  one  of  the  bases  of  Amer- 
ican  nationality,   for   it   prevails   in   all   the   States   except   Louisiana. 
In  the  words  of  Justice   Story,  "The   whole   structure  of  our   present 
jurisprudence  stands   upon   the   original  foundations   of   the   common 
law." 

The  history  of  the  common  law  is  treated  in  great  detail  in  Holds- 
worth,  History  of  English  Laio.  An  excellent  brief  account  is  Jenks, 
Short  History  of  English  Law.  For  the  history  of  the  establishment 
and  development  of  the  common  law  in  the  United  States  see  Dillon- 
Laics  and  Jurisprudence  of  England  and  America;  Reinsch,  The  Eng- 
lish Common  Law  in  the  Early  American  Colonics,  reprinted  in  Select 
Essays  in  Anglo-American  Legal  History,  I,  367;  Warren,  History  of 
the  American  Bar;  and  Pope,  English  Common  Law  in  the  United 
States,  Harvard  Law  Revicro,  XXIV,  6. 

The  System  of  Equity. — The  tendency  of  every  system  of  law  Is  to 
become  rigid  and  stereotyped.  In  the  course  of  the  development  of 
the  common  law,  two  things  came  to  pass.  Its  procedural  remedies 
crystalized  into  ten  principal  forms  of  action.  If  a  suitor  sought 
to  maintain  a  right  for  which  none  of  these  forms  could  be  employed, 
the  common  law  afforded  him  no  remedy.  Furthermore  the  rigorous 
application  of  the  established  precedents  of  the  common  law  often 
worked  injustice,  but  the  common  law  courts  felt  that  injustice  in  a 
particular  case  was  preferable  to  a  departure  from  settled  rules  which 
would  render  the  law  uncertain.  It  was  to  meet  such  defects  in  the 
common  law  that  the  system  of  equity  was  developed.  If  the  com- 
mon law  afforded  no  remedy  or  an  inadequate  remedy  or  worked  a 
positive  injustice  in  a  particular  case,  the  suitor  did  what  suitors  in 
primitive  societies  have  quite  generally  dene.  He  appealed  to  the 
King  as  the  fountain  of  justice.  The  Secular  Ordinance  of  Edgar 
(909  97.5)  provided,  "Ivct  no  one  apply  to  the  King  in  any  suit,  unless 
h«>  at  home  may  not  be  worthy  of  law  or  cannot  obtain  law.  If  the 
law  be  too  heavy,  let  him   seek   a  mitigation   of  it   from   the  KJaj." 
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The  officer  through  whom  the  King  usually  acted  on  the  petitions 
sent  to  him  was  the  Lord  High  Chancellor,  the  Keeper  of  the  King's 
Conscience,  and  his  court,  the  Court  of  Chancery,  came  finally  to  be 
the  channel  through  which  the  King's  equity  was  administered.  Thus 
there  developed  in  England  not  only  a  system  of  equity  distinct  from 
the  common  law,  but  a  system  of  courts  of  equity  which  were  quite 
separate  from  the  common  law  courts.  As  the  Lord  Chancellor  was 
usually  an  ecclesiastic  trained  in  the  canon  law,  which  in  turn  was 
largely  derived  from  the  Roman  law,  it  seems  probable  that  some  of 
the  principles  of  the  Roman  law  were  introduced  into  English  equity, 
but  Professor  Maitland  and  Justice  Holmes  (and  no  higher  authority 
can  be  cited)  are  of  opinion  that  the  substantive  law  of  equity  is 
almost  purely  English.  Inasmuch  as  a  petition  in  equity  was  an 
appeal  to  the  King's  conscience  the  procedure  was  in  theory  as 
elastic  as  the  ends  of  justice  might  require,  and  the  Lord  Chancellor 
was  free  to  act  without  reference  to  precedents.  But  this  left  too 
much  leeway  for  the  idiosyncrasies  of  individual  Chancellors  and 
was  the  foundation  of  Selden's  comment  that  "equity  is  a  roguish 
thing"  for  the  consciences  of  Chancellors  vary  as  much  as  their  feet. 
In  1676  Lord  Chancellor  Nottingham  reconciled  the  theory  of  untram- 
meled  action  with  the  practice  of  appealing  to  precedent  by  saying 
that  the  conscience  which  guided  the  court  was  not  the  natural  con- 
science of  the  man  but  the  civil  and  political  conscience  of  the  King, 
By  the  time  of  the  American  Revolution  the  system  of  equity  was 
almost  as  fixed  and  definite  and  as  much  founded  upon  precedent  as 
were  the  rules  of  the  common  law.  In  the  American  colonies  ecjuity 
was  slow  in  gaining  a  foothold.  In  the  minds  of  many  it  was  so 
closely  associated  with  the  royal  prerogative  that  it  was  regarded 
with  suspicion.  But  the  equitable  remedies  were  so  necessary  that 
provision  was  made  either  to  establish  separate  courts  of  equity  or 
to  vest  the  common  law  courts  with  equitable  jurisdiction.  In  most 
of  the  States  the  old  forms  of  procedure  have  now  been  abolished 
and  legal  and  equitable  remedies  may  be  administered  by  the  same 
court  and  even  in  the  same  action.  In  the  Federal  courts  however 
the  distinction  between  law  and  equity  and  between  legal  and  equi- 
table remedies  is  maintained,  although  the  two  systems  are  admin- 
istered by  the  same  courts. 

For  the  development  of  the  system  of  equity,  see  Holdsworth,  His- 
tory of  English  Law;  Jenks,  A  Short  History  of  English  Law; 
Spence,  The  Equitable  Jurisdietion  of  the  Conrt  of  Chancery,  some 
chapters  of  which  are  reprinted  in  Select  Essays  on  Ariglo-Amrrican 
Legal  History,  II,  219;  Maitland,  Equity;  Wilson,  Courts  of  Chancery 
in  the  American  Colonics,  reprinted  in  Select  Essays  in  Anglo-Amer- 
ican Legal  History,  II,  779. 

Admiralty  or  Maritime  Laic. — Commerce  is  as  old  as  civilization. 
The  sea  has  always  been  its  chief  highway  and  a  place  of  inter- 
national contact.  In  carrying  on  their  maritime  business,  merchants 
developed  a  body  of  principles  for  its  regulation.  Admiralty  or  mari- 
time law  is  therefore  one  of  tlie  oldest  branches  of  jurisprudence. 
From   time  to  time   its  principles  as  applied   in  a  particular   locality 
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have  t)€en  embodied  in  something  like  a  code.  The  island  of  Rhodes, 
an  Important  center  of  Mediterranean  commerce,  developed  a  code 
of  sea  law  some  of  the  principles  of  which  were  taken  over  into 
the  Roman  law.  The  Code  of  Justinian  contains  many  provisions 
relating  to  maritime  affairs.  During  the  Middle  Ages  the  consuls  es- 
tablished as  judges  at  various  ports  with  authority  to  hear  cases  in 
which  their  nationals  were  involved  were  important  agents  in  the 
development  of  sea  law.  The  practices  of  the  consular  court  at  Bar- 
celona were  embodied  in  the  Consolato  del  Mare.  The  practices  of 
other  ports  were  the  bases  of  such  compilations  as  the  Laws  of  Oleron 
and  the  Laws  of  Wisby.  All  of  these  indicate  that  in  about  1500 
there  was  a  continuous  chain  of  courts  extending  from  the  Baltic 
along  the  Atlantic  coast  to  the  eastern  coast  of  the  Mediterranean 
engaged  in  the  administration  of  the  customs  of  the  sea.  In  England 
there  were  many  similar  courts,  but  the  most  important  maritime 
tribunal  in  the  kingdom  was  the  court  of  the  Lord  High  Admiral 
which  was  held  by  the  Admiral  or  his  deputy  who  was  called  his 
Lieutenant.  In  one  of  the  earliest  patents  of  the  Lord  High  Admiral 
which  is  of  record,  he  was  enjoined  to  appoint  as  his  lieutenants 
"some  of  the  most  loyal,  wise,  and  discreet  persons  in  the  maritime 
law  and  ancient  customs  of  the  seas  which  he  can  anywhere  find." 
In  another  document  of  about  the  same  period  it  is  said  of  the  Ad- 
miral's lieutenant  or  deputy  that  "he  ought  to  make  summary  and 
hasty  process  from  tide  to  tide,  and  from  hour  to  hour,  according 
to  the  law  marine  and  ancient  customs  of  the  sea,  without  observing 
the  solemnity  of  the  law."  This  is  a  recognition  of  the  existence 
of  a  body  of  maritime  law  distinct  from  the  law  administered  in  the 
other  courts  of  the  realm.  The  mediaeval  codes  were  resorted  to  as 
evidence  of  its  provisions  and  thus  many  of  their  rules  found  their 
way  into  the  English  system  of  admiralty.  "The  maritime  law,"  said 
Lord  Mansfield,  "is  not  the  law  of  a  particular  country,  but  the  gen- 
eral law  of  nations,"  Luke  v.  Lyde  (1759),  2  Burr.  887.  Justice 
Story,  the  foremost  American  admiralty  judge,  says  that  "the  Ad- 
miralty of  EJngland  and  the  maritime  caurts  of  all  the  other  powers 
of  Europe  were  formed  upon  one  and  the  same  common  model  and 
that  their  jurisdiction  included  the  same  subjects  as  the  Consular 
Courts  of  the  Mediterranean  .  .  .  described  in  the  Consolato  del 
Mare,  these  Consular  Courts  proceeding  according  to  the  forms  of 
the  civil  law,  and  being  regulated  by  the  ancient  customs  of  the  sea," 
Oe  Lovio  V.  Bolt  (1815),  2  Qalllson,  398,  400.  The  principal  subjects 
of  admiralty  jurisdiction  are  maritime  contracts,  maritime  torts  and 
captures  made  in  war  as  prize.  In  the  American  colonies  the  eover- 
ojgn  established  courts  of  admiralty,  and  after  the  Declaration  of 
Indepondenre  some  of  the  States  made  provision  for  them.  The  stat- 
ute of  Virginia  enacted  that  the  court  of  arlmiralty  established  in 
that  State  "shall  be  governed  in  their  proceedings  and  decisions  by 
the  regulations  of  the  Congress  of  the  United  States  of  America,  by 
the  acts  of  the  general  assembly,  by  the  I^aws  of  Oleron  and  the 
Rhodian  and  Imperial  Laws,  so  far  as  they  have  been  heretofore  ob- 
p*»rvp<l  in  the  English  courts  of  admiralty,  and  by  the  law^  of  naturo 
and   of  nations."     Kenning,   Statutes,   X,  98.     Under   the   Articles   of 
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Confederation,  Congress  had  power  to  establish  rules  for  determin- 
ing the  legality  of  captures  and  for  the  division  of  prize,  and  even 
before  the  Articles  were  adopted,  it  had  established  in  1780  a  court 
of  final  appeal  in  cases  of  capture.  Its  decisions  are  reported  in  2 
Dallas,  1.  An  account  of  it  by  Bancroft  Davis  is  given  in  131  U.  S. 
Appendix.  Under  the  Constitution  admiralty  and  maritime  jurisdic- 
tion is  vested  exclusively  in  the  Federal  Government,  and  Congress 
has  paramount  power  to  fix  and  determine  the  maritime  law  which 
shall  prevail  throughout  the  country,  Butler  v.  Boston  &  Savannah 
Steamship  Co.  (1889),  130  U.  S.  527;  In  re  Garnett  (1891),  141  U.  S. 
1;  Southern  Pacific  Co.  v.  Jensen  (1917),  244  U.  S.  205. 

For  discussions  of  admiralty  and  maritime  law,  see  Marsden,  The 
Law  and  Custom  of  the  Sea;  Holdsworth,  A  History  of  English  Law; 
Mears,  The  History  of  the  Admiralty  Jurisdiction,  reprinted  in  Select 
Essays  in  Anglo-American  Legal  History,  II,  312;  and  the  monumental 
opinion  of  Justice  Story  in  De  Lovio  v.  Boit   (1815),  2  Gallison,  398. 

Judicial  Power. — Of  the  various  Federal  courts,  only  the  Supreme 
Court  derives  its  existence  or  any  of  its  jurisdiction  directly  from 
the  Constitution.  Within  the  limits  fixed  by  the  Constitution,  the 
appellate  jurisdiction  of  the  Supreme  Court  and  the  original  and  ap- 
pellate jurisdiction  of  the  inferior  courts  are  fixed  by  Congress. 
The  clause  defining  the  original  jurisdiction  of  the  Supreme  Court  does 
not  itself  confer  jurisdiction.  It  merely  determines  to  what  part  of 
the  judicial  power  of  the  United  States  the  original  jurisdiction  of  the 
Supreme  Court  shall  extend.  The  Supreme  Court  has  no  jurisdiction 
either  original  or  appellate  which  is  not  included  in  the  general  grant 
of  judicial  power.  Louisiana  v.  Texas  (1900),  176  U.  S.  1;  Duhne  v. 
New  Jersey  (1920),  251  U.  S.  311.  Since  the  judicial  power  is  vesred 
in  the  courts  by  the  Constitution,  Congress  may  not  impose  upon 
them  non-judicial  functions,  nor  deprive  them  of  their  inherent  ju- 
dicial power,  nor  confer  judicial  power  upon  non-judicial  bodies. 
Since  the  courts  may  be  charged  only  with  judicial  functions,  Con- 
gress may  not  vest  them  with  general  supervision  of  the  action  of 
administrative  boards.  The  courts  may  review  the  action  of  such 
boards  only  in  so  far  as  it  is  necessary  to  determine  whether  tht 
board  has  acted  within  its  power  and  not  whether  it  has  acted  wisely, 
Reagan  v.  Farmers'  Loan  &  Trust  Co.  (1894),  154  U.  S.  362;  Inter- 
state Commerce  Commission  v.  Illinois  Central  Ry.  (1910),  215  U.  S. 
452.  But  the  courts  may  be  required  to  aid  the  action  of  such  boards 
by  compelling  the  attendance  of  witnesses  and  the  production  of 
books  and  papers.  Interstate  Commerce  Commission  v.  Brimson 
(1894),  154  U.  S.  447,  and  Congress  may  provide  for  the  transfer  of 
the  proceedings  and  records  of  quasi-judicial  boards  to  judicial  tri- 
bunals for  examination  and  determination  de  novo,  Stephens  v.  CI  '»ro- 
kee  Nation  (1899),  174  U.  S.  477.  If  the  proceedings  of  an  inferior 
Federal  court  in  execution  of  the  provisions  of  a  treaty  are  not  of  a 
judicial  character,  they  are  not  reviewable  by  the  Supreme  Court, 
United  States  v.  Ferreira  (1851),  13  Howard,  40.  While  Congress 
in  the  exercise  of  its  exclusive  authority  over  the  District  of  Colum- 
bia may  impose  non-judicial  functions  upon  the  courts  of  the  District, 
the  action  of  the  courts  in  such  cases  is  not  reviewable  by  the  Supreme 
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Court,  Keller  v.  Potomac  Electric  Power  Co.  (1923),  261  U.  S.  428. 
The  courts,  as  organs  of  the  judicial  power,  possess  inherently  such 
authority  as  is  necessary  to  enable  them  to  discharge  their  functions, 
ilence,  while  the  inferior  Federal  courts  derive  their  jurisdiction  from 
Congress,  the  Constitution  makes  them  when  established  the  organs 
through  which  the  judicial  power  is  to  be  exercised,  and  they  must 
ix)ssess  all  those  powers  which  are  inherent  in  courts.  In  Ex  parte 
Robinson    (1S74),  19  Wallace,   505,  the   Supreme  Court  said: 

The    power    to    punish    for    contempts    is    inherent    In    all 
courts;   its  existence  is  essential  to  the  preservation  of  order 
in  judicial  proceedings,  and  to  the  enforcement  of  the  judg- 
ments, orders   and   writs   of   the   courts,   and   consequently   to 
the  due  administration  of  justice.     The  moment  the  courts  of 
the  United  States  were  called  into  existence  and  invented  with 
jurisdiction  over  any   subject,  they  became  possessed  of  this 
power. 
In  the  case  of  In  re  Debs  (1895),  158  U.  S.  564,  the  Supreme  Court 
said,   "The  power  of  a  court  to  make   an  order  carries  with   it  the 
equal   power  to  punish   for  a  disobedience  of  that  order,  and  the  in- 
quiry as  to  the  question  of  disobedience,  has  been  from  time  imme- 
morial, the  special  function  of  the  court."     Since  attorneys  are  officers 
of  the  courts,  they  have  the  inherent  power  to  determine  what  quali- 
fications  shall  be  necessary  for  admission  to  practice   and   for  what 
causes  attorneys  may  be  disbarred.     In  Ex  parte  Secombe   (1856),  19 
Howard,  9,  13,  the  Supreme  Court  said: 

It  has  been  well  settled,  by  the  rules  and  practice  of  com- 
mon-law  courts,   that   it   rests   exclusively   with   the   court  to 
determine  who  is  qualified  to  become  one  of  its  officers,  as  an 
attorney  and  counsellor,  and  for  what  cause  he  ought  to  be 
removed.     The  power,  however,  is  not  an  arbitrary  and  des- 
potic  one,   to   be   exercised   at   the   pleasure   of  the   court,   or 
from  passion,  prejudice,   or  personal   hostility;    but  it   is  the 
duty  of  the  court  to  exercise  and  regulate  it  by  a  sound  and 
just  judicial  discretion,  whereby  the  rights  and  independence 
of  the  bar  may  be  as  scrupulously  guarded   and   maintained 
by  the  court,  as  the  rights  and  dignity  of  the  court  itself. 
Except  as  specifically  authorized  by  the  Constitution  neither  Con- 
gress nor  the  President  may  exercise  judicial  functions.     Hence  Con- 
gress may  not  prescribe  rules  of  decision  to  the  judicial  department 
In  cases  pending  before  it,  United  States  v.  Klein    (1871),  13  Wallace, 
128.     While  Congre.ss  may   not  direct  the  action   of  a  court   It  may 
prevent   undesired  action  in  a  particular   case  by   depriving  a  court 
of  jurisdiction  over  a  case  which  has  Ixsen  appealed  and  argued  but 
not  yet  decided.  Ex  parte  McCardle  (1869),  7  Wallace,  506.    Since  under 
the  Federal  Constitution  the  right  to  create  crimes  and  establish  pun- 
ishments pertains  to  Congress,  a  court  may  not  in  a  criminal  case  sus- 
pend sentence  during  good  behavior,  Ex  parte  United  States   (1916), 
242   U.   S.    27.     In   determining  the  jurisdiction   of  an    inferior  court, 
it  ifi  presumed  "that  a  cause  is  without  its  jurisdiction  till  the  con- 
trary appears,"  Turner  v.  Bank  of  North  America   (1799),  4   Dallas, 
8. 
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Section  2.    Jurisdiction  Based  on  the  Nature  of  the 

Controversy. 

MARTIN,  Heir  at  Law  and  Devisee  of  Fairfax,  v.  HUNTER'S 

LESSEE. 

Supreme  Court  of  the  United  States.     1816. 
1  Wheaton,  304. 

Error  to  the  Court  of  Appeals  of  the  State  of  Virginia. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  from  the  court  of  appeals  of  Virginia, 
founded  upon  the  refusal  of  that  court  to  obey  the  mandate  of 
this  court,  requiring  the  judgment  rendered  in  this  very  cause, 
at  February  term,  1813,  to  be  carried  into  due  execution.  The 
following  is  the  judgment  of  the  court  of  appeals  rendered  on 
the  mandate:  "The  court  is  unanimously  of  opinion,  that  the 
appellate  power  of  the  supreme  court  of  the  United  States  docs 
not  extend  to  this  court,  under  a  sound  construction  of  the  con- 
stitution of  the  United  States;  that  so  much  of  the  25th  section 
of  the  act  of  congress  to  establish  the  judicial  courts  of  the 
United  States,  as  extends  the  appellate  jurisdiction  of  the  su- 
preme court  to  this  court,  is  not  in  pursuance  of  the  constitution 
of  the  United  States ;  that  the  writ  of  error,  in  this  cause,  was 
improvidently  allowed,  under  tlie  authority  of  that  act ;  that  the 
proceedings  thereon  in  the  supreme  court  were  coram  non  judicc, 
in  relation  to  this  court,  and  that  obedience  to  its  mandate  be 
declined  by  the  court."     ... 

Before  proceeding  to  the  principal  questions,  it  may  not  be 
unfit  to  dispose  of  some  preliminary  considerations  which  have 
grown  out  of  the  arguments  at  the  bar. 

The  constitution  of  the  United  States  was  ordained  and  estab- 
lished, not  by  the  states  in  their  sovereign  capacities,  but  em- 
phatically, as  the  preamble  of  the  constitution  declares,  by  ''the 
People  of  the  United  States."  There  can  be  no  doubt,  that  it 
was  competent  to  the  people  to  invest  tlie  general  government 
with  all  the  powers  which  they  might  deem  proper  and  neces- 
sary; to  extend  or  restrain  these  powers  according  to  their  own 
good  pleasure,  and  to  give  them  a  paramount  and  supreme  au- 
thority. As  little  doubt  can  there  be,  that  the  people  had  a  right 
to  prohibit  to  the  states  the  exercise  of  any  powers  which  were, 
in  their  judgment,  incompatible  with  the  objects  of  the  general 
compact;  to  make  the  powers  of  the  state  governments,  in  given 
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cases,  subordinate  to  those  of  the  nation,  or  to  reserve  to  theniv 
selves  those  sovereign  authorities  which  tliey  might  not  choose 
to  delegate  to  either.  The  constitution  was  not,  therefore,  nec- 
essarily carved  out  of  existing  state  sovereignties,  nor  a  surren- 
der of  powers  already  existing  in  state  institutions,  for  the  pow- 
ers of  the  states  depend  upon  their  OAvn  constitutions;  and  the 
people  of  every  state  had  tlie  riglit  to  modify  and  restrain  them, 
according  to  their  own  views  of  policy  or  principle.  On  the 
other  hand  it  is  perfectly  clear  that  the  sovereign  powers  vested 
in  the  state  governments,  by  their  respective  constitutions,  re- 
mained unaltered  and  unimpaired,  except  so  far  as  they  were 
granted  to  the  government  of  the  United  States.  These  deduc- 
tions do  not  rest  upon  general  reasoning,  plain  and  obvious  as 
they  seem  to  be.  They  have  been  positively  recognized  by  one 
of  the  articles  in  amendment  of  the  constitution,  which  declares, 
that  ' '  the  powers  not  delegated  to  the  United  States  by  the  con- 
stitution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people." 

The  government,  then,  of  the  United  States,  can  claim  no  pow- 
ers which  are  not  granted  to  it  by  the  constitution,  and  the 
powers  actually  granted  must  be  such  as  are  expressly  given,  or 
given  by  necessary  implication.  On  the  other  hand,  this  instru- 
ment, like  every  other  grant,  is  to  have  a  reasonable  construc- 
tion, according  to  the  import  of  its  terms;  and  where  a  powder 
is  expressly  given,  in  general  terms,  it  is  not  to  be  restrained  to 
particular  cases,  unless  that  construction  grows  out  of  the  con- 
text, expressly,  or  by  necessary  implication.  The  w^ords  are  to 
be  taken  in  their  natural  and  obvious  sense,  and  not  in  a  sense 
unreasonably  restricted  or  enlarged. 

The  constitution  unavoidably  deals  in  general  language.  It 
did  not  suit  the  purposes  of  the  people,  in  framing  this  great 
charter  of  our  liberties,  to  provide  for  minute  specifications  of 
its  powers,  or  to  declare  the  means  by  which  those  powers  should 
be  carried  into  execution.  It  was  foreseen,  that  this  would  be 
a  perilous  and  difficult,  if  not  an  impracticable,  task.  The  in- 
strument was  not  intended  to  provide  merely  for  the  exigencies 
of  a  few  years,  but  w^as  to  endure  through  a  long  lapse  of  ages, 
the  events  of  which  were  locked  up  in  the  inscrutable  purposes 
of  Providence.  It  could  not  be  foreseen,  what  new  changes  and 
modifications  of  power  might  be  indispensable  to  effectuate  the 
general  objects  of  the  charter;  restrictions  and  specifications, 
which  at  the  present,  might  seem  salutary,  might,  in  the  end, 
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prove  the  overthrow  of  the  system  itself.  Hence,  its  powers  are 
expressed  in  general  terms,  leaving  to  the  legislature,  from  time 
to  time,  to  adopt  its  own  means  to  effectuate  legitimate  objects, 
and  to  mould  and  model  the  exercise  of  its  powers,  as  its  own 
wisdom,  and  the  public  interests,  should  require. 

"With  these  principles  in  view,  principles  in  respect  to  which 
no  difference  of  opinion  ought  to  be  indulged,  let  us  now  pro- 
ceed to  the  interpretation  of  the  constitution,  so  far  as  regards 
the  great  points  in  controversy. 

The  third  article  of  the  constitution  is  that  which  must  prin- 
cipally attract  our  attention.     .     .    . 

This  leads  us  to  the  consideration  of  the  great  question,  as  to 
the  nature  and  extent  of  the  appellate  jurisdiction  of  the  United 
States.  We  have  already  seen,  that  appellate  jurisdiction  is 
given  by  the  constitution  to  the  supreme  court  in  all  cases  where 
it  has  not  original  jurisdiction,  subject,  however,  to  such  excep- 
tions and  regulations  as  congress  may  prescribe.  It  is,  there- 
fore, capable  of  embracing  every  case  enumerated  in  the  consti- 
tution, which  is  not  exclusively  to  be  decided  by  way  of  original 
jurisdiction.  But  the  exercise  of  appellate  jurisdiction  is  far 
from  being  limited,  by  the  terms  of  the  constitution,  to  the  su- 
preme court.  There  can  be  no  doubt,  that  congress  may  create 
a  succession  of  inferior  tribunals,  in  each  of  which  it  may  vest 
appellate  as  well  as  original  jurisdiction.  The  judicial  power  is 
delegated  by  the  constitution,  in  the  most  general  terms,  and 
may,  therefore,  be  exercised  by  congress,  under  every  variety  of 
form  of  appellate  or  original  jurisdiction.  And  as  there  is 
nothing  in  the  constitution  which  restrains  or  limits  this  power, 
it  must,  therefore,  in  all  other  cases,  subsist  in  the  utmost  lati- 
tude of  which,  in  its  own  nature,  it  is  susceptible. 

As,  then,  by  the  terms  of  the  constitution,  the  appellate  juris- 
diction is  not  limited  as  to  the  supreme  court,  and  as  to  tliis 
court,  it  may  be  exercised  in  all  other  cases  than  those  of  wliich 
it  has  original  cognizance,  what  is  there  to  restrain  its  exercise 
over  state  tribunals,  in  the  enumerated  cases?  The  appelhite 
power  is  not  limited  by  the  terms  of  the  third  article  to  any  par- 
ticular courts.  The  words  are,  "the  judicial  power  (which  in- 
cludes appellate  power)  shall  extend  to  all  cases,"  &c.,  and  "in 
all  other  cases  before  mentioned  the  supreme  court  shall  have 
appellate  jurisdiction."  It  is  the  case,  then,  and  not  the  court, 
that  gives  the  jurisdiction.  If  the  judicial  power  extends  to  the 
case,  it  will  be  in  vain  to  search  in  the  letter  of  the  constitution 
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for  any  qualifications  as  to  tlie  tribunal  where  it  depends.  It  is 
incumbent,  then,  upon  those  who  assert  such  a  qualification,  to 
show  its  existence,  by  necessary  implication.  If  the  text  be  clear 
and  distinct,  no  restriction  upon  its  plain  and  obvious  import 
ought  to  be  admitted,  unless  the  hiference  be  irresistible. 

If  the  constitution  meant  to  limit  the  appellate  jurisdiction  to 
cases  pending  in  the  courts  of  the  United  States,  it  would  nec- 
essarily follow,  that  the  jurisdiction  of  these  courts  would,  in 
all  the  cases  enumerated  in  the  constitution,  be  exclusive  of  state 
tribunals.  How,  otherwise,  could  the  jurisdiction  extend  to  all 
cases  arising  under  the  constitution,  laws,  and  treaties  of  the 
United  States,  or  to  all  cases  of  admiralty  and  maritime  juris- 
diction? If  some  of  these  cases  might  be  entertained  by  state 
tribunals,  and  no  appellate  jurisdiction  as  to  them  should  exist, 
then  the  appellate  power  would  not  extend  to  all,  but  to  some, 
cases.  If  state  tribunals  might  exercise  concurrent  jurisdiction 
over  all  or  some  of  the  other  classes  of  cases  in  the  constitution, 
without  control,  then  the  appellate  jurisdiction  of  the  United 
States,  might,  as  to  such  cases,  have  no  real  existence,  contrary 
to  the  manifest  intent  of  the  constitution.  Under  such  circum- 
stances, to  give  effect  to  the  judicial  power,  it  must  be  construed 
to  be  exclusive ;  and  this  not  only  when  the  casus  foederis  should 
arise  directly,  but  when  it  should  arise,  incidentally,  in  cases 
pending  in  state  courts.  This  construction  would  abridge  the 
jurisdiction  of  such  court  far  more  than  has  been  ever  contem- 
plated in  any  act  of  congress. 

On  the  other  hand,  if,  as  has  been  contended,  a  discretion  be 
vested  in  congress,  to  establish,  or  not  to  establish,  inferior 
courts,  at  their  own  pleasure,  and  congress  should  not  establish 
such  courts,  the  appellate  jurisdiction  of  the  supreme  court 
would  have  nothing  to  act  upon,  unless  it  could  act  upon  cases 
pending  in  the  state  courts.  Under  such  circumstances,  it  must 
be  held,  that  the  appellate  power  would  extend  to  state  courts; 
for  the  constitution  is  peremptory,  that  it  shall  extend  to  certain 
enumerated  cases,  which  cases  could  exist  in  no  other  courts. 
Any  other  construction,  upon  this  supposition,  would  involve 
this  strange  contradiction,  that  a  discretionary  power,  vested  in 
congress,  and  which  they  might  rightfully  omit  to  exercise, 
would  defeat  the  absolute  injunctions  of  the  constitution  in  rela- 
tion to  the  whole  appellate  power. 

But  it  is  plain,  that  the  framers  of  the  constitution  did  con- 
template that  cases  within  the  judicial  cognizance  of  the  United 
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States,  not  only  might,  but  would,  arise  in  the  state  courts,  in 
the  exercise  of  their  ordinary  jurisdiction.  With  this  view,  the 
sixth  article  declares,  that  ''this  constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  author- 
ity of  the  United  States,  shall  be  the  supreme  law  of  the  land, 
and  the  judges  in  every  state  shall  be  bound  thereby,  anything 
in  the  constitution,  or  laws  of  any  state  to  the  contrary  notwith- 
standing." It  is  obvious,  that  this  obligation  is  imperative  upon 
the  state  judges,  in  their  official,  and  not  merely  in  their  private, 
capacities.  From  the  very  nature  of  their  judicial  duties,  they 
would  be  called  upon  to  pronounce  the  law  applicable  to  the  case 
m  judgment.  They  were  not  to  decide  merely  according  to  the 
laws  or  constitution  of  the  state,  but  according  to  the  constitu- 
tion, laws,  and  treaties  of  the  United  States — ''the  supreme  law 
of  the  land."    .    .    . 

It  must,  therefore,  be  conceded  that  the  constitution  not  only 
contemplated,  but  meant  to  provide  for  cases  within  the  scope  of 
the  judicial  power  of  the  United  States,  which  might  yet  depend 
before  state  tribunals.  It  was  foreseen,  that  in  the  exercise  of 
their  ordinary  jurisdiction,  state  courts  would  incidentally  take 
cognizance  of  cases  arising  under  the  constitution,  the  laws  and 
treaties  of  the  United  States.  Yet,  to  all  these  cases,  the  judicial 
power,  by  the  very  terms  of  the  constitution,  is  to  extend.  It 
cannot  extend,  by  original  jurisdiction,  if  that  was  already  right- 
fully and  exclusively  attached  in  the  state  courts,  which  (as  has 
been  already  shown)  may  occur;  it  must,  therefore,  extend  by 
appellate  jurisdiction,  or  not  at  all.  It  would  seem  to  follow, 
that  the  appellate  power  of  the  United  States  must,  in  such 
cases,  extend  to  state  tribunals ;  and  if,  in  such  cases,  there  is  no 
reason  why  it  should  not  equally  attach  upon  all  others,  within 
the  purview  of  the  constitution. 

It  has  been  argued,  that  such  an  appellate  jurisdiction  over 
state  courts  is  inconsistent  with  the  genius  of  our  governments, 
and  the  spirit  of  the  constitution.  That  the  latter  was  never 
designed  to  act  upon  state  sovereignties,  but  only  upon  the  peo- 
ple, and  that  if  the  power  exists,  it  will  materially  impair  the 
sovereignty  of  the  states,  and  the  independence  of  their  courts. 
We  cannot  yield  to  the  force  of  this  reasoning;  it  assumes  prin- 
ciples which  we  cannot  admit,  and  draws  conclusions  to  which 
we  do  not  yield  our  assent. 

It  is  a  mistake,  that  the  constitution  was  not  designed  to 
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operate  upon  states,  in  their  corporate  capacities.  It  is  crowded 
with  provisions  which  restrain  or  annul  the  sovereignty  of  the 
states,  in  some  of  the  highest  brandies  of  their  prerogatives. 
The  tenth  section  of  the  fii*st  article  contains  a  long  list  of  disa- 
bilities and  prohibitions  imposed  upon  the  states.  Surely,  when 
such  essential  portions  of  state  sovereignty  are  taken  away,  or 
prohibited  to  be  exercised,  it  cannot  be  correctly  asserted,  that 
the  constitution  does  not  act  upon  the  states.  The  language  of 
the  constitution  is  also  imperative  upon  the  states,  as  to  the 
performance  of  many  duties.  It  is  imperative  upon  the  state 
legislatures,  to  make  laws  prescribing  the  time,  places,  and  man- 
ner of  holding  elections  for  senators  and  representatives,  and 
for  electors  of  president  and  vice-president.  And  in  these,  as 
well  as  in  some  other  cases,  congress  have  a  right  to  revise, 
amend  or  supersede  the  laws  which  may  be  passed  by  state 
legislatures.  When,  therefore,  the  states  are  stripped  of  some 
of  the  highest  attributes  of  sovereignty,  and  the  same  are  given 
to  the  United  States;  when  the  legislatures  of  the  states  are, 
in  some  respects,  under  the  control  of  congress,  and  in  every 
case  are,  under  the  constitution,  bound  by  the  paramount  au- 
thority of  the  United  States;  it  is  certainly  difficult  to  support 
the  argument,  that  the  appellate  power  over  the  decisions  of 
state  courts  is  contrary  to  the  genius  of  our  institutions.  The 
courts  of  the  United  States  can,  without  question,  revise  the 
proceedings  of  the  executive  and  legislative  authorities  of  the 
states,  and  if  they  are  found  to  be  contrary  to  the  constitution, 
may  declare  them  to  be  of  no  legal  validity.  Surely,  the  exer- 
cise of  the  same  right  over  judicial  tribunals  is  not  a  higher 
or  more  dangerous  act  of  sovereign  power. 

Nor  can  such  a  right  be  deemed  to  impair  the  independence 
of  state  judges.  It  is  assuming  the  very  ground  in  contro- 
versy, to  assert  that  they  possess  an  absolute  independence 
of  the  United  States.  In  respect  to  the  powers  granted  to  the 
United  States,  they  are  not  independent;  they  are  expressly 
bound  to  obedience,  by  the  letter  of  the  constitution ;  and  if 
they  should  unintentionally  transcend  their  authority,  or  mis- 
construe the  constitution,  there  is  no  more  reason  for  giving 
their  judgments  an  absolute  and  irresistible  force,  than  for 
giving  it  to  the  acts  of  the  other  co-ordinate  departments  of 
state  sovereignty. 

The  argument  urged  from  the  possibility  of  the  abuse  of  the 
revising  power,  is  equally  luisatisfactory.  It  is  always  a  doubt- 
ful couise,  to  argue  against  the  use  or  existence  of  a  power^ 
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from  the  possibility  of  its  abuse.  It  is  still  more  difficult,  by 
such  an  argument,  to  ingraft  upon  a  general  power,  a  restric- 
tion which  is  not  to  be  found  in  the  terms  in  which  it  is  given. 
From  the  very  nature  of  things,  the  absolute  right  of  decision, 
in  the  last  resort,  must  rest  somewhere — wherever  it  may  be 
vested,  it  is  susceptible  of  abuse.  In  all  questions  of  jurisdic- 
tion, the  -  inferior,  or  appellate  court,  must  pronounce  the  final 
judgment;  and  common  sense,  as  well  as  legal  reasoning,  has 
conferred  it  upon  the  latter. 

It  has  been  further  argued  against  the  existence  of  this  ap- 
pellate power,  that  it  would  form  a  novelty  in  our  judicial  insti- 
tutions. This  is  certainly  a  mistake.  In  the  articles  of 
confederation,  an  iastrument  framed  with  infinitely  more  defer- 
ence to  state  rights  and  state  jealousies,  a  power  was  given  to 
congress,  to  establish  ''courts  for  revising  and  determining, 
finally,  appeals  in  all  cases  of  captures. '*  It  is  remarkable,  that 
no  power  was  given  to  entertain  original  jurisdiction  in  such 
cases;  and  consequently,  the  appellate  power  (although  not  so 
expressed  in  terms)  was  altogether  to  be  exercised  in  revising 
the  decisions  of  state  tribunals.  This  was,  undoubtedly,  so  far 
a  surrender  of  state  sovereignty;  but  it  never  was  supposed 
to  be  a  power  fraught  with  public  danger,  or  destructive  of 
the  independence  of  state  judges.  On  the  contrary,  it  was 
supposed  to  be  a  power  indispensable  to  the  public  safety,  in- 
asmuch as  our  national  rights  might  otherwise  be  compromitted, 
and  our  national  peace  be  endangered.  Under  the  present  con- 
stitution, the  prize  jurisdiction  is  confined  to  the  courts  of  the 
United  States;  and  a  power  to  revise  the  decisions  of  state 
courts,  if  they  should  assert  jurisdiction  over  prize  causes,  can- 
not be  less  important,  or  less  useful,  than  it  was  under  the  con- 
federation.    .     .     . 

It  is  further  argued,  that  no  great  public  mischief  can  result 
from  a  construction  which  shall  limit  the  appellate  power  of  the 
United  States  to  cases  in  their  own  courts:  first,  l)ecause  state 
judges  are  bound  by  an  oath  to  support  the  constitution  of  the 
United  States,  and  must  be  presumed  to  be  men  of  learning  and 
integrity;  and  secondly,  because  congress  must  have  an  un(iues- 
tionable  right  to  remove  all  cases  within  the  scope  of  the  judicial 
power  from  the  state  courts  to  the  courts  of  the  United  States, 
at  any  time  before  final  judgment,  though  not  after  final  judg- 
ment. As  to  the  first  reason — admitting  that  the  judges  of  the 
state  courts  are,  and  always  will  be,  of  as  much  learning,  in- 
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tegrity  and  wisdom,  as  those  of  the  courts  of  the  United  States 
(which  we  very  cheerfully  admit),  it  does  not  aid  the  argu- 
ment. It  is  manifest,  that  the  constitution  has  proceeded  upon 
a  theory  of  its  own,  and  given  or  withheld  powers  according 
to  the  judgment  of  the  American  people,  by  whom  it  was 
adopted.  AVe  can  only  construe  its  powers,  and  cannot  inquire 
into  the  policy  or  principles  which  induced  the  grant  of  them. 
The  constitution  has  presumed  (whether  rightly  or  wrongly, 
we  do  not  inquire),  that  state  attachments,  state  prejudices, 
state  jealousies,  and  state  interests,  might  sometimes  obstruct, 
or  control,  or  be  supposed  to  obstruct  or  control,  the  regular 
administration  of  justice.  Hence,  in  controversies  between 
states;  between  citizens  of  different  states;  between  citizens 
claiming  grants  under  different  states;  between  a  state  and  its 
citizens,  or  foreigners,  and  between  citizens  and  foreigners,  it 
enables  the  parties,  under  the  authority  of  congress,  to  have 
the  controvei*sies  heard,  tried  and  determined  before  the  na- 
tional tribunals.  No  other  reason  than  that  which  has  been 
stated  can  be  assigned,  why  some,  at  least,  of  those  cases  should 
not  have  been  left  to  the  cognizance  of  the  state  courts.  In 
respect  to  the  other  enumerated  cases — the  cases  arising  under 
the  constitution,  laws  and  treaties  of  the  United  States,  cases 
affecting  ambassadors  and  other  public  ministers,  and  cases  of 
admiralty  and  maritime  jurisdiction — reasons  of  a  higher  and 
more  extensive  nature,  touching  the  safety,  peace  and  sover- 
eignty of  the  nation,  might  well  justify  a  grant  of  exclusive 
jurisdiction. 

This  is  not  all.  A  motive  of  another  kind,  perfectly  com- 
patil)le  with  the  most  sincere  respect  for  state  tribunals,  mignt 
induce  the  grant  of  appellate  power  over  their  decisions.  That 
motive  is  the  importance,  and  even  necessity  of  uniformity  of 
decisions  throughout  the  whole  United  States,  upon  all  sub- 
jects within  the  purview  of  the  constitution.  Judges  of  equal 
learning  and  integrity,  in  different  states,  might  differently 
interpret  a  statute,  or  a  treaty  of  the  United  States,  or  even 
the  constitution  itself:  if  there  were  no  revising  authority  to 
control  these  jarring  and  discordant  judgments,  and  harmonize 
them  into  uniformity,  the  laws,  the  treaties  and  the  constitution 
of  the  United  States  would  be  different  in  different  states,  anti 
might,  perhaps,  never  have  precisely  the  same  construction. 
o})ligation  or  efficieney,  in  any  two  states.  The  pu])lic  mischiefs 
that  would  attend  such  a  state  of  things  would  be  truly  de- 
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plorable;  and  it  cannot  be  believed,  that  they  could  have 
escaped  the  enlightened  convention  which  formed  the  consti- 
tution. "What,  indeed,  might  then  have  been  only  prophecy, 
has  now  become  fact;  and  the  appellate  jurisdiction  must 
continue  to  be  the  only  adequate  remedy  for  such  evils. 

There  is  an  additional  consideration,  which  is  entitled  to 
great  weight.  The  constitution  of  the  United  States  was  de- 
signed for  the  common  and  equal  benefit  of  all  the  people 
of  the  United  States.  The  judicial  power  was  granted  for  the 
same  benign  and  salutary  purposes.  It  was  not  to  be  exercised 
exclusively  for  the  benefit  of  parties  who  might  be  plaintiffs, 
and  would  elect  the  national  forum,  but  also  for  the  protection 
of  defendants  who  might  be  entitled  to  try  their  rights,  or  assert 
their  privileges,  before  the  same  forum.  Yet,  if  the  construc- 
tion contended  for  be  correct,  it  will  follow,  that  as  the  plain- 
tiff may  always  elect  the  state  court,  the  defendant  may  be 
deprived  of  all  the  security  which  the  constitution  intended 
in  aid  of  his  rights.  Such  a  state  of  things  can,  in  no  respect, 
be  considered  as  giving  equal  rights.  To  obviate  this  difficulty, 
we  are  referred  to  the  power  which,  it  is  admitted,  congress 
possess  to  remove  suits  from  state  courts  to  the  national  courts; 
and  this  forms  the  second  ground  upon  which  the  argument  we 
are  considering  has  been  attempted  to  be  sustained. 
•  This  power  of  removal  is  not  to  be  found  in  express  terms  in 
any  part  of  the  constitution ;  if  it  be  given,  it  is  only  given  by 
implication,  as  a  power  necessary  and  proper  to  carry  into  effect 
some  express  power.  The  power  of  removal  is  certainly  not,  in 
strictness  of  language  an  exercise  of  original  jurisdiction ;  it 
presupposes  an  exercise  of  original  jurisdiction  to  have  attached 
elsewhere.  The  existence  of  this  power  of  removal  is  familiar 
in  courts  acting  according  to  the  course  of  the  common  law. 
in  criminal  as  well  as  civil  cases,  and  it  is  exercised  before  as 
well  as  after  judgment.  But  this  is  always  deemed,  in  both 
cases,  an  exercise  of  appellate,  and  not  of  original  jurisdiction. 
If,  then,  the  right  of  removal  be  included  in  the  appellate  juris- 
diction, it  is  only  because  it  is  one  mode  of  exercising  that 
power,  and  as  congress  is  not  limited  by  the  constitution  to 
any  particular  mode,  or  time,  of  exercising  it,  it  may  authorize 
a  removal,  either  before  or  after  the  judgment.  The  time,  the 
process  and  the  manner  must  be  subject  to  its  absolute  legis- 
lative control.  A  writ  of  error  is,  indeed,  but  a  process  whirb 
removes  the  record  of  one  court  to  the  possession  of  another 
court,  and  enables  the  latter  to  inspect  the  proceedings,  and 
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give  such  judgment  as  its  own  opinion  of  the  law  and  justice  of 
the  case  may  warrant.  There  is  notliing  in  the  nature  of  the 
process,  which  forbids  it  from  being  applied  by  the  legislature 
to  interlocutory,  as  well  as  final  judgments.  And  if  the  right 
of  removal  from  state  courts  exist,  before  judgment,  because 
it  is  included  in  the  appellate  power,  it  must,  for  the  same  rea- 
son, exist,  after  judgment.  Ajid  if  the  appellate  power,  by  the 
constitution,  does  not  include  cases  pending  in  state  courts,  the 
right  of  removal,  which  is  but  a  mode  of  exercising  that  power, 
cannot  be  applied  to  them.  Precisely  the  same  objections,  there- 
fore, exist  as  to  the  right  of  removal  before  judgment,  as  after, 
and  both  must  stand  or  fall  together.  Nor,  indeed,  would  the 
force  of  the  arguments  on  either  side  materially  vary,  if  the 
right  of  removal  were  an  exercise  of  original  jurisdiction.  It 
would  equally  trench  upon  the  jurisdiction  and  independence 
of  state  tribunals. 

The  remedy,  too,  of  removal  of  suits,  would  be  utterly  inade- 
quate to  the  purposes  of  the  constitution,  if  it  could  act  only  on 
the  parties,  and  not  upon  the  state  courts.  In  respect  to  crim- 
inal prosecutions,  the  difficulty  seems  admitted  to  be  insur- 
mountable ;  and  in  respect  to  civil  suits,  there  would,  in  many 
cases,  be  rights,  without  corresponding  remedies.  If  state  courts 
should  deny  the  constitutionality  of  the  authority  to  remove 
suits  from  their  cognizance,  in  what  manner  could  they  be  com- 
pelled to  relinquish  the  jurisdiction?  In  respect  to  criminal 
cEises,  there  would  at  once  be  an  end  of  all  control,  and  the  state 
decisions  would  be  paramount  to  the  constitution ;  and  though, 
in  civil  suits,  the  courts  of  the  United  States  might  act  upon 
the  parties,  yet  the  state  courts  might  act  in  the  same  way; 
and  this  conflict  of  jurisdictions  would  not  only  jeopardize 
private  rights,  but  bring  into  imminent  peril  the  public  inter- 
ests.    .     .     . 

It  is  the  opinion  of  the  whole  court,  that  the  judgment  of  the 
court  of  appeals  of  Virginia,  rendered  on  tlie  mandate  in  this 
cause,  be  reversed,  and  the  judgment  of  the  district  court,  held 
at  Winchester,  be,  and  the  same  is  hereby  affirmed. 

[Mr,  Justice  Johnson  delivered  a  concurring  opinion.] 
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SUPBEME   COUBT    OF   THE   UNITED    STATES.      1821. 

6  Wheaton,  264. 

This  was  a  writ  of  error  to  the  Quarterly  Session  Couii;  for 
the  borough  of  Norfolk,  in  the  state  of  Virginia. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  Court 
of  Husting  for  the  borough  of  Norfolk,  on  an  information  for 
selling  lottery  tickets,  contrary  to  an  act  of  the  legislature  of 
Virginia.  In  the  state  court,  the  defendant  claimed  the  protec- 
tion of  an  act  of  congress.  A  case  was  agreed  between  the 
parties,  which  states  the  act  of  assembly  on  which  the  prosecu- 
tion was  founded,  and  the  act  of  congress  on  which  the 
defendant  relied,  and  concludes  in  these  words:  "If  upon  this 
case,  the  court  shall  be  of  opinion,  that  the  acts  of  congress 
before  mentioned  were  valid,  and  on  the  true  construction  of 
those  acts,  the  lottery  tickets  sold  by  the  defendants  as  afore- 
said, might  lawfully  be  sold  T\dthin  the  state  of  Virginia,  not- 
withstanding the  act  or  statute  of  the  general  assembly  of  Vir- 
ginia prohibiting  such  sale,  then  judgment  to  be  entered  for 
the  defendants:  And  if  the  court  should  be  of  opinion,  that 
the  statute  or  act  of  the  general  assembly,  of  the  state  of  Vir- 
ginia, prohibiting  such  sale,  is  valid,  notwithstanding  the  said 
acts  of  congress,  then  judgment  to  be  entered  that  the  defend- 
ants are  guilty,  and  that  the  commonwealth  recover  against 
them  one  hundred  dollars  and  costs." 

Judgment  was  rendered  against  the  defendants;  and  the 
court  in  which  it  was  rendered  being  the  highest  court  of  the 
state  in  which  the  cause  was  cognizable,  the  record  has  been 
brought  into  this  court  by  writ  of  error. 

The  defendant  in  error  moves  to  dismiss  this  writ,  for  want 
of  jurisdiction.  In  support  of  this  motion,  three  points  have 
been  made,  and  argued  with  the  ability  which  the  importance 
of  the  question  merits.  These  points  are : — 1st.  That  a  state 
is  a  defendant.  2d.  That  no  writ  of  error  lies  from  this  court 
to  a  state  court.  3d.  The  third  point  has  been  presented  in 
different  forms  by  the  gentlemen  who  have  argued  it.  The 
counsel  who  opened  the  cause  said,  that  the  want  of  jurisdic- 
tion was  shoT\Ti  by  the  subject-matter  of  the  case.  The  counsel 
who  followed  him  said,  that  jurisdiction  was  not  given  by  the 
iudiciary  act.     The  court  has  bestowed  all  its  attention  on  the 
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arguments  of  both  gentlemen,  and  supposes  that  their  tendency 
is,  to  show  that  this  court  has  no  jurisdiction  of  the  case,  or,  in 
other  words,  has  no  right  to  review  the  judgment  of  the  state 
court,  because  neitlier  the  constitution  nor  any  law  of  the  United 
States  has  been  violated  by  that  judgment. 

The  questions  presented  to  the  court  by  the  first  two  points 
made  at  the  bar  are  of  great  magnitude,  and  may  be  truly  said 
vitally  to  affect  the  Union.  They  exclude  the  inquiry  whether 
the  constitution  and  laws  of  the  United  States  have  been  vio- 
lated by  the  judgment  which  the  plaintiffs  in  error  seek  to  re- 
view; and  maintain  that,  adipitting  such  violation,  it  is  not  in 
the  power  of  the  government  to  apply  a  corrective.  They  main- 
tain that  the  nation  does  not  possess  a  department  capable  of 
restraining,  peaceably,  and  by  authority  of  law,  any  attempts 
which  may  be  made,  by  a  part,  against  the  legitimate  powers  of 
the  whole ;  and  that  the  government  is  reduced  to  the  alternative 
of  submitting  to  such  attempts,  or  of  resisting  them  by  force. 
They  maintain  that  the  constitution  of  the  United  States  has 
provided  no  tribunal  for  the  final  construction  of  itself,  or  of 
the  laws  or  treaties  of  the  nation;  but  that  this  power  may  be 
exercised  in  the  last  resort  by  the  courts  of  every  state  in  the 
Union,  That  the  constitution,  laws,  and  treaties,  may  receive 
as  many  constructions  as  there  are  states ;  and  that  this  is  not 
a  mischief,  or,  if  a  mischief,  is  irremediable.  These  abstract 
propositions  are  to  be  determined;  for  he  who  demands  de- 
cision, without  permitting  inquiry,  affirms  that  the  decision  he 
asks  does  not  depend  on  inquiry. 

If  such  be  the  constitution,  it  is  the  duty  of  the  court  to  bow 
with  respectful  submission  to  its  provisions.  If  such  be  not  the 
constitution,  it  is  equally  the  duty  of  this  court  to  say  so;  and 
to  perform  that  task  which  the  American  people  have  assigned 
to  the  judicial  department. 

1.  The  first  question  to  be  considered  is,  whether  the  juris- 
diction of  this  court  is  excluded  by  the  character  of  the  parties, 
one  of  them  being  a  state,  and  the  other  a  citizen  of  that  state. 
The  second  section  of  the  third  article  of  the  constitution  de- 
fines the  extent  of  the  judicial  power  of  the  United  States. 
Jurisdiction  is  given  to  the  courts  of  the  Union,  in  two  classes 
of  cases.  In  the  first,  their  jurisdiction  depends  on  the  char- 
acter of  the  cause,  whoever  may  be  the  parties.  This  class  com- 
prehends "all  cases  in  law  and  equity  arising  under  this  con- 
stitution,  the  laws  of  the  United   States,   and   treaties  made, 
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or  which  shall  be  made,  under  their  authority."  This  clause 
extends  the  jurisdiction  of  the  court  to  all  the  cases  described, 
without  making  in  its  terms  any  exception  whatever,  and  with- 
out any  regard  to  the  condition  of  the  party.  If  there  be  any 
exception,  it  is  to  be  implied  against  the  express  words  of  the 
article.  In  the  second  class,  the  jurisdiction  depends  entirely 
on  the  character  of  the  parties.  In  this  are  comprehended  "con- 
troversies between  two  or  more  states,  between  a  state  and 
citizens  of  another  state,"  and  "between  a  state  and  foreign 
states,  citizens  or  subjects."  If  these  be  the  parties,  it  is  en- 
tirely unimportant  what  may  be  the  subject  of  controversy. 
Be  it  what  it  may,  these  parties  have  a  constitutional  right  to 
come  into  the  courts  of  the  Union. 

The  counsel  for  the  defendant  in  error  have  stated,  that  the 
cases  which  arise  under  the  constitution  must  grow  out  of  those 
provisions  which  are  capable  of  self-execution;  examples  of 
which  are  to  be  found  in  the  2d  section  of  the  4th  article,  and 
in  the  10th  section  of  the  1st  article.  A  case  which  arises  under 
a  law  of  the  United  States  must,  we  are  likewise  told,  be  a  right 
given  by  some  act  which  becomes  necessary  to  execute  the  pow- 
ers given  in  the  constitution,  of  which  the  law  of  naturalization 
is  mentioned  as  an  example. 

The  use  intended  to  be  made  of  this  exposition  of  the  first 
part  of  the  section,  defining  the  extent  of  the  judicial  power,  is 
not  clearly  understood.  If  the  intention  be  merely  to  distin- 
guish cases  arising  under  the  constitution,  from  those  arising 
under  a  law,  for  the  sake  of  precision  in  the  application  of  this 
argument,  these  propositions  will  not  be  controverted.  If  it  be, 
to  maintain  that  a  case  arising  under  the  constitution,  or  a 
law,  must  be  one  in  which  a  party  comes  into  court  to  demand 
something  conferred  on  him  by  the  constitution  or  a  law,  we 
think  the  construction  too  narrow.  A  case  in  law  or  equity 
consists  of  the  right  of  the  one  party,  as  well  as  of  the  other, 
and  may  truly  be  said  to  arise  under  the  constitution  or  a  law 
of  the  United  States,  whenever  its  correct  decision  depends  on 
the  construction  of  either.  Congress  seems  to  have  intended 
to  give  its  own  construction  of  this  part  of  the  constitution,  in 
the  25th  section  of  the  judiciary  act ;  and  we  perceive  no  reason 
to  depart  from  that  construction. 

The  jurisdiction  of  the  court,  then,  being  extended  by  the  let- 
ter of  the  constitution  to  all  cases  arising  under  it,  or  under 
I  he  laws  of  the  United  States,  it  follows,  that  those  who  would 
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withdraw  an}'  case  of  this  description  from  that  jurisdiction, 
must  sustain  the  exemption  they  claim,  on  the  spirit  and  true 
meaning  of  the  constitution,  which  spirit  and  true  meaning 
must  be  so  apparent  as  to  overrule  the  words  which  its  framers 
have  employed.  The  counsel  for  the  defendant  in  error  have 
undertaken  to  do  this;  and  have  laid  down  the  general  propo- 
sition, that  a  sovereign  independent  state  is  not  suable,  except 
by  its  own  consent. 

This  general  proposition  will  not  be  controverted.  But  its 
consent  is  not  requisite  in  each  particular  case.  It  may  be  given 
in  a  general  law.  And  if  a  state  has  surrendered  any  portion 
of  its  sovereignty,  the  question,  whether  a  liability  to  suit  be 
a  part  of  this  portion,  depends  on  the  instrument  by  which  the 
surrender  is  made.  If,  upon  a  just  construction  of  that  instru- 
ment, it  shall  appear,  that  the  state  has  submitted  to  be  sued, 
then  it  has  parted  with  this  sovereign  right  of  judging,  in  every 
case,  on  the  justice  of  its  own  pretensions,  and  has  intrusted  that 
power  to  a  tribunal  in  whose  impartiality  it  confides. 

The  American  states,  as  well  as  the  American  people,  have 
believed  a  close  and  firm  Union  to  be  essential  to  their  liberty 
and  to  their  happiness.  They  have  been  taught  by  experience, 
that  this  Union  cannot  exist,  without  a  government  for  the 
whole;  and  they  have  been  taught  by  the  same  experience,  that 
this  government  w^ould  be  a  mere  shadow,  that  must  disappoint 
all  their  hopes,  unless  invested  with  large  portions  of  that  sov- 
ereignty which  belongs  to  independent  states.  Under  the  influ- 
ence of  this  opinion,  and  thus  instructed  by  experience,  the 
American  people,  in  the  conventions  of  their  respective  states, 
adopted  the  present  constitution. 

If  it  could  be  doubted,  w^hether,  from  its  nature,  it  were  not 
supreme,  in  all  cases  where  it  is  empowered  to  act,  that  doubt 
would  be  removed  by  the  declaration,  that  **this  constitution, 
and  the  laws  of  the  United  States  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties  made,  or  which  shall  be  made,  un- 
der the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land ;  and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding."  This  is  the  authoritative  language 
of  the  American  people;  and,  if  gentlemen  please,  of  the  Amer- 
ican states.  It  marks,  with  lines  too  strong  to  be  mistaken,  the 
characteristic  distinction  between  the  government  of  the  Union, 
and  those  of  the  states.     The  general  government,  though  lim- 
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ited  as  to  its  objects,  is  supreme  with  respect  to  those  objects. 
This  principle  is  a  part  of  the  constitution ;  and  if  there  be  any 
who  deny  its  necessity,  none  can  deny  its  authority. 

To  this  supreme  government,  ample  powers  are  confided;  and 
if  it  were  possible  to  doubt  the  great  purposes  for  which  they 
were  so  confided,  the  people  of  the  United  States  have  declared, 
that  they  are  given  *'in  order  to  form  a  more  perfect  union, 
establish  justice,  ensure  domestic  tranquillity,  provide  for  the 
common  defense,  promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  themselves  and  their  posterity."  With 
the  ample  powers  confided  to  this  supreme  government,  for 
these  interesting  purposes,  are  connected  many  express  and 
important  limitations  on  the  sovereignty  of  the  states,  which  are 
made  for  the  same  purposes.  The  powers  of  the  Union,  on  the 
great  subjects  of  war,  peace  and  commerce,  and  on  many  others, 
are  in  themselves  limitations  of  the  sovereignty  of  the  states ;  but 
in  addition  to  these,  the  sovereignty  of  the  states  is  surrendered, 
in  many  instances,  where  the  surrender  can  only  operate  to  the 
benefit  of  the  people,  and  where,  perhaps,  no  other  power  is  con- 
ferred on  congress  than  a  conservative  power  to  maintain  the 
principles  established  in  the  constitution.  The  maintenance  of 
these  principles  in  their  purity,  is  certainly  among  the  great 
duties  of  the  government.  One  of  the  instruments  by  which 
this  duty  may  be  peaceably  performed,  is  the  judicial  depart- 
ment. It  is  authorized  to  decide  all  cases,  of  every  description, 
arising  under  the  constitution  or  laws  of  the  United  States. 
From  this  general  grant  of  jurisdiction,  no  exception  is  made 
of  those  cases  in  which  a  state  may  be  a  party.  "When  we  con- 
sider the  situation  of  the  government  of  the  Union  and  of  a 
state,  in  relation  to  each  other;  the  nature  of  our  constitution, 
the  subordination  of  the  state  governments  to  that  constitution; 
the  great  purpose  for  which  jurisdiction  over  all  cases  arising 
under  the  constitution  and  laws  of  the  United  States,  is  confided 
to  the  judicial  department;  are  we  at  liberty  to  insert  in  this 
general  grant,  an  exception  of  those  cases  in  which  a  state  may 
be  a  party?  Will  the  spirit  of  the  constitution  justify  this 
attempt  to  control  its  words?  We  think  it  will  not.  We  think 
a  case  arising  under  the  constitution  or  laws  of  the  United 
States,  is  cognizable  in  the  courts  of  the  Union,  whoever  may  be 
the  parties  to  that  case.     .     .     . 

It  is  most  true,  that  this  court  will  not  take  jurisdiction  if  it 
should  not;  but  it  is  equally  true,  that  it  must  take  jurisdiction, 
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if  it  should.  The  judiciary  cannot,  as  the  legislature  may,  avoid 
a  measure  because  it  approaches  the  confines  of  the  constitution. 
We  cannot  pass  it  by,  because  it  is  doubtful.  With  whatever 
doubts,  with  whatever  difficulties,  a  case  may  be  attended,  we 
must  decide  it,  if  it  be  brought  before  us.  We  have  no  more 
right  to  decline  the  exercise  of  jurisdiction  which  is  given,  than 
to  usurp  that  which  is  not  given.  The  one  or  the  other  would 
be  treason  to  the  constitution.  Questions  may  occur,  which  we 
would  gladly  avoid;  but  we  cannot  avoid  them.  All  we  can  do 
is,  to  exercise  our  best  judgment,  and  conscientiously  to  perform 
our  duty.  In  doing  this,  on  the  present  occasion,  we  find  this 
tril)unal  invested  with  appellate  jurisdiction  in  all  cases  arising 
under  the  constitution  and  laws  of  the  United  States.  We  find 
no  exception  to  this  grant,  and  we  cannot  insert  one.     .     .     . 

We  think,  then,  that,  as  the  constitution  originally  stood,  the 
appellate  jurisdiction  of  this  court,  in  all  cases  arising  under 
the  constitution,  laws  or  treaties  of  the  United  States,  was  not 
arrested  by  the  circumstance  that  a  state  was  a  party. 

This  leads  to  a  consideration  of  the  11th  amendment.  It  is 
m  these  words:  ''The  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United  States,  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  for- 
eign state."  It  is  a  part  of  our  history,  that,  at  the  adoption 
of  the  constitution,  all  the  states  were  greatly  indebted;  and 
the  apprehension  that  these  debts  might  be  prosecuted  in  the 
federal  courts,  formed  a  very  serious  objection  to  that  instru- 
ment. Suits  were  instituted ;  and  the  court  maintained  its  juris- 
diction. The  alarm  was  general;  and,  to  quiet  the  appre- 
hensions that  were  so  extensively  entertained,  this  amendment 
was  proposed  in  Congress,  and  adopted  by  the  state  legislatures. 
That  its  motive  was  not  to  maintain  the  sovereignty  of  a  state 
from  the  degradation  supposed  to  attend  a  compulsory  appear- 
ance before  the  tribunal  of  the  nation,  may  be  inferred  from  the 
terms  of  the  amendment.  It  does  not  comprehend  controversies 
between  two  or  more  states,  or  between  a  state  and  a  foreign 
state.  The  jurisdiction  of  the  court  still  extends  to  these  cases, 
and  in  these,  a  state  may  still  be  sued.  We  must  ascribe  the 
amendment,  then,  to  some  other  cause  than  the  dignity  of  a 
state.  There  is  no  difficulty  in  finding  this  cause.  Those  who 
were  inhibited  from  commencing  a  suit  against  a  state,  or  from 
prosecuting  one  which  might  be  commenced  before  the  adop- 
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lion  of  the  amendment,  were  persons  who  might  probably  be  its 
creditors.  There  was  not  much  reason  to  fear  that  foreign  or 
sister  states  would  be  creditors  to  any  considerable  amount, 
and  there  was  reason  to  retain  the  jurisdiction  of  the  court  in 
those  cases,  because  it  might  be  essential  to  the  preservation  of 
peace.  The  amendment,  therefore,  extended  to  suits  commenced 
or  prosecuted  by  individuals,  but  not  to  those  brought  by  states. 
The  first  impression  made  on  the  mind  by  this  amendment  is, 
that  it  was  intended  for  those  cases,  and  for  those  only,  in  which 
some  demand  against  a  state  is  made  by  an  individual,  in  the 
courts  of  the  Union.  If  we  consider  the  causes  to  which  it  is  to 
be  traced,  we  are  conducted  to  the  same  conclusion.  A  general 
interest  might  well  be  felt  in  leaving  to  a  state  the  full  power  of 
consulting  its  convenience  in  the  adjustment  of  its  debts,  or  of 
other  claims  upon  it ;  but  no  interest  could  be  felt  in  so  chang- 
ing the  relations  between  the  whole  and  its  parts,  as  to  strip  the 
government  of  the  means  of  protecting,  by  the  instrumentality 
of  its  courts,  the  constitution  and  laws  from  active  violation. 

Under  the  judiciary  act,  the  effect  of  a  writ  of  error  is  simply 
to  bring  the  record  into  court,  and  submit  the  judgment  of  the 
inferior  tribunal  to  re-examination.  It  does  not  in  any  man- 
ner act  upon  the  parties ;  it  acts  only  on  the  record.  It  removes 
the  record  into  the  supervising  tribunal.  TVhere,  then,  a  state 
obtains  a  judgment  against  an  individual,  and  the  court,  ren- 
dering such  judgment,  overrules  a  defense  set  up  under  the 
constitution  or  laws  of  the  United  States,  the  transfer  of  this 
record  into  the  supreme  court,  for  the  sole  purpose  of  inquiring 
whether  the  judgment  violates  the  constitution  of  the  United 
States,  can,  with  no  propriety,  we  think,  be  denominated  a 
suit  commenced  or  prosecuted  against  the  state  whose  judgment 
is  so  far  re-examined.  Nothing  is  demanded  from  the  state. 
No  claim  against  it  of  any  description  is  asserted  or  prosecuted. 
The  party  is  not  to  be  restored  to  the  possession  of  anything. 
.  .  .  He  only  asserts  the  constitutional  right  to  have  his 
defense  examined  by  that  tribunal  whose  province  it  is  to  con- 
strue the  constitution  and  laws  of  the  Union.     .     .     . 

The  point  of  view  in  which  this  writ  of  error,  with  its  cita- 
tion, has  been  considered  uniformly  in  the  courts  of  the  Union, 
has  been  well  illustrated  by  a  reference  to  the  course  of  this 
court,  in  suits  instituted  by  the  United  States.  The  universally 
received  opinion  is,  that  no  suit  can  be  commenced  or  prose- 
cuted against  the  United  States;  that  the  judiciary  act  does  not 
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authorize  such  suits.  Yet,  writs  of  error,  accompanied  with 
citations,  have  uniformly  issued  for  the  removal  of  judgments 
in  favor  of  the  United  States  into  a  superior  court,  where  they 
have,  like  those  in  favor  of  an  individual,  been  re-examined, 
and  affirmed  or  reversed.  It  has  never  been  suggested,  that 
such  a  writ  of  error  was  a  suit  against  the  United  States,  and 
therefore,  not  within  the  jurisdiction  of  the  appellate  court. 

It  is,  then,  the  opinion  of  the  court,  that  the  defendant  who 
removes  a  judgment  rendered  against  him  by  a  state  court  into 
this  court,  for  the  purpose  of  re-examining  the  question,  whether 
that  judgment  be  a  violation  of  the  constitution  or  laws  of  the 
United  States,  does  not  commence  or  prosecute  a  suit  against  the 
state,  whatever  may  be  its  opinion,  where  the  effect  of  the  writ 
may  be  to  restore  the  party  to  the  possession  of  a  thing  which 
he  demands. 

But  sliould  we  in  this  be  mistaken,  the  error  does  not  affect 
the  case  now  before  the  court.  If  this  writ  of  error  be  a  suit,  in 
the  sense  of  the  11th  amendment,  it  is  not  a  suit  commenced  or 
prosecuted  *'by  a  citizen  of  another  state,  or  by  a  citizen  or 
subject  of  any  foreign  state. "  It  is  not,  then,  within  the  amend- 
ment, but  is  governed  entirely  by  the  constitution  as  originally 
framed,  and  we  have  already  seen,  that  in  its  origin,  the  judiuial 
power  was  extended  to  all  cases  arising  under  the  constitution 
or  laws  of  the  United  States,  without  respect  to  parties.^ 

2.  The  second  objection  to  the  jurisdiction  of  the  court  is, 
that  its  appellate  power  cannot  be  exercised,  in  any  case,  over 
the  judgment  of  a  state  court.  This  objection  is  sustained 
chiefly  by  arguments  drawn  from  the  supposed  total  separation 
of  the  judiciary  of  a  state  from  that  of  the  Union,  and  their 
entire  independence  of  each  other.  The  argument  considers 
the  federal  judiciary  as  completely  foreign  to  that  of  a  state; 
and  as  being  no  more  connected  with  it,  in  any  respect  what- 
ever, than  the  court  of  a  foreign  state.  If  this  hypothesis  be 
just,  the  argument  founded  on  it,  is  equally  so;  but  if  the 
hypothesis  be  not  supported  by  the  constitution,  the  argument 
fails  with  it.  This  hypothesis  is  not  founded  on  any  words  in 
the  constitution,  which  miglit  seem  to  countenance  it,  but  on 
the  unreasonableness  of  giving  a  contrary  construction  to  words 
which  seem  to  require  it;  and  on  the  incompatibilit}^  of  the 
application  of  the  appellate  jurisdiction  to  the  judgments  of 
state  courts,  with  that  constitutional  relation  which  subsists 
between  the  government  of  the  Union  and  the  governments  of 

1  See  Hans  v   Louisiana  (1890),  134  U.  S.  1,  2a 
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those  states  which  compose  it.  Let  this  unreasonableness,  this 
total  incompatibility,  be  examined.  That  the  United  States 
form,  for  many,  and  for  most  important  purposes,  a  single 
nation,  has  not  yet  been  denied.  In  war,  we  are  one  people. 
In  making  peace,  we  are  one  people.  In  all  commercial 
regulations,  we  are  one  and  the  same  people.  In  many  other 
respects,  the  American  people  are  one,  and  the  government 
which  is  alone  capable  of  controlling  and  managing  their 
interests  in  all  these  respects,  is  the  government  of  the 
Union.  It  is  their  government,  and  in  that  character  they  have 
no  other.  America  has  chosen  to  be,  in  many  respects,  and 
to  many  purposes,  a  nation;  and  for  all  these  purposes,  her 
government  is  complete;  to  all  these  objects,  it  is  competent. 
The  people  have  declared,  that  in  the  exercise  of  all  the  powers 
given  for  these  objects,  it  is  supreme.  It  can,  then,  in  effecting 
these  objects,  legitimately  control  all  individuals  or  govern- 
ments within  the  American  territory.  The  constitution  and 
laws  of  a  state,  so  far  as  they  are  repugnant  to  the  constitution 
and  laws  of  the  United  States,  are  absolutely  void.  These  states 
are  constituent  parts  of  the  United  States.  They  are  members 
of  one  great  empire — for  some  purposes  sovereign,  for  some 
purposes  subordinate. 

In  a  government  so  constituted,  is  it  unreasonable,  that  the 
judicial  power  should  be  competent  to  give  efficacy  to  the  con- 
stitutional laws  of  the  legislature?  That  department  can  de- 
cide on  the  validity  of  the  constitution  or  law  of  a  state,  if  it  be 
repugnant  to  the  constitution  or  to  a  law  of  the  United  States. 
Is  it  unreasonable,  that  it  should  also  be  empowered  to  decide 
on  the  judgment  of  a  stat^  tribunal  enforcing  such  unconstitu- 
tional law?  Is  it  so  very  unreasonable  as,  to  furnish  a  justifica- 
tion for  controlling  the  words  of  the  constitution?  We  think 
it  is  not.  We  think,  that  in  a  government,  acknowledgedly 
supreme,  with  respect  to  objects  of  vital  interest  to  the  nation, 
there  is  nothing  inconsistent  with  sound  reason,  nothing  in- 
compatible with  the  nature  of  government,  in  making  all  its 
departments  supreme,  so  far  as  respects  those  objects,  and  so 
far  as  is  necessary  to  their  attainment.  The  exercise  of  the 
appellate  power  over  those  judgments  of  the  state  tribunals 
which  may  contravene  the  constitution  or  laws  of  the  United 
States,  is,  we  believe,  essential  to  the  attainment  of  those  objects. 

The  propriety  of  intrusting  the  construction  of  the  constitu- 
tion, and  laws  made  in  pursuance  thereof,  to  the  judiciary  of  the 
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Union,  has  not,  we  believe,  as  yet,  been  drawn  into  question.  It 
seems  to  be  a  corollary  from  this  political  axiom,  that  the  federal 
courts  should  either  possess  exclusive  jurisdiction  in  such  cases, 
or  a  power  to  revise  the  judgments  rendered  in  them,  by  the 
Etate  tribunals.  If  the  federal  and  state  courts  have  concur- 
rent jurisdiction  in  all  cases  arising  under  the  constitution,  laws 
and  treaties  of  the  United  States;  and  if  a  case  of  this  descrip- 
tion brought  in  a  state  court  cannot  be  removed  before  judg- 
ment, nor  revised  after*  judgment,  then  the  construction  of  the 
constitution,  laws  and  treaties  of  the  United  States,  is  not  con- 
fided particularly  to  their  judicial  department,  but  is  confided 
equally  to  that  department  and  to  the  state  courts,  however 
they  maj'  be  constituted.  "Thirteen  independent  courts,"  says 
a  very  celebrated  statesman  (and  we  have  now  more  than  twenty 
such  courts),  "of  final  jurisdiction  over  the  same  causes,  arising 
upon  the  same  laws,  is  a  hydra  in  government,  from  which  noth- 
ing but  contradiction  and  confusion  can  proceed." 

Dismissing  the  unpleasant  suggestion,  that  any  motives  which 
may  not  be  fairly  avowed,  or  which  ought  not  to  exist,  can  ever 
influence  a  state  or  its  courts,  the  necessity  of  uniformity,  as 
well  as  correctness  in  expounding  the  constitution  and  laws  of 
the  United  States,  would  itself  suggest  the  propriety  of  vest- 
ing in  some  single  tribunal,  the  power  of  deciding,  in  the  last 
resort,  all  cases  in  which  they  are  involved. 

We  are  not  restrained,  then,  by  the  political  relations  between 
the  general  and  state  governments,  from  construing  the  words  of 
the  constitution,  defining  the  judicial  power,  in  their  true  sense. 
We  are  not  bound  to  construe  them  more  restrictively  than  they 
naturally  import.  They  give  to  the  supreme  court  appellate 
jurisdiction,  in  all  cases  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States.  The  words  are  broad  enough  to 
comprehend  all  cases  of  this  description,  in  whatever  court  they 
may  be  decided.  .  .  .  Let  the  nature  and  objects  of  our 
Union  be  considered ;  let  the  great  fundamental  principles,  on 
which  the  fabric  stands,  be  examined ;  and  we  think,  the  result 
mu.st  be,  that  there  is  nothing  so  extravagantly  absurd,  in  giv- 
ing to  the  court  of  the  nation  the  power  of  revising  the  de- 
cisions of  local  tribunals,  on  questions  which  affect  the  nation, 
as  to  rerpiire  that  words  which  import  this  power  should  be 
restricted  by  a  forced  construction.     .     .     . 

Motion  denied.     ,     ,     , 

The  cause  was     .     ,    ,     argued  on  the  merits.     .     .     . 

Judgment  affirmed. 
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OSBORN    and    Others,    Appellants,    v.    THE    PRESIDENT, 

DIRECTORS,  AND  COMPANY  OF  THE  BANK  OF 

THE  UNITED  STATES. 

SUPEEME    COUBT    OF   THE   UNITED    STATES.      1824. 

9  Wheaton,  738. 

Appeal  from  the  Circuit  Court  [of  the  United  States]  for  the 
District  of  Ohio.. 

[The  State  of  Ohio  having  imposed  a  tax  on  the  Bank  of  the 
United  States,  which  was  chartered  by  Congress,  the  Bank 
brought  suit  against  Osborn  and  other  officers  of  the  State 
to  restrain  the  collection  of  the  tax.  From  the  decree  in  favor 
of  the  Bank  an  appeal  was  taken  to  the  Supreme  Court  where 
it  was  argued  that  the  clause  in  the  Bank's  charter  which  au- 
thorized it  to  sue  in  the  Circuit  Courts  of  the  United  States  was 
invalid.] 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court.    .    .    . 

The  appellants  contest  the  jurisdiction  of  the  court  on  two 
grounds :  1st.  That  the  act  of  congress  has  not  given  it.  2d. 
That,  under  the  constitution,  congress  cannot  give  it.    .    .    . 

2.  "We  will  now  consider  the  constitutionality  of  the  clause 
in  the  act  of  incorporation,  which  authorizes  the  bank  to  sue  in 
the  federal  courts.  In  support  of  this  clause,  it  is  Siiid  that  the 
legislative,  executive  and  judicial  powers  of  every  well-con- 
structed government,  are  coextensive  with  each  other;  that  is, 
they  are  potentially  coextensive.  The  executive  department 
may  constitutionally  execute  every  law  which  the  legislature 
may  constitutionally  make,  and  the  judicial  department  may 
receive  from  the  legislature  the  power  of  construing  every  such 
law.  All  governments  which  are  not  extremely  defective  in 
their  organization,  must  possess,  within  themselves,  the  means 
of  expounding,  as  well  as  enforcing  their  own  laws,  if  we  ex- 
amine the  constitution  of  the  United  States,  we  find,  that  its 
framers  kept  this  great  political  principle  in  view.  The  2d 
article  vests  the  whole  executive  power  in  the  president ;  and 
the  3d  article  declares,  "that  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity  arising  under  this  con.stitution, 
the  laws  of  the  United  States,  and  treaties  made,  or  which  shall 
])e  made,  under  their  authority."  This  clause  enables  the  ju- 
dicial department  to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws  and  treaties  of  the  United  States,  when 
any  question  respecting  them  shall  assume  such  a  form  that  thu 
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judicial  power  is  capable  of  acting  on  it.  That  power  is  capablt 
of  acting  only  when  the  subject  is  submitted  to  it,  by  a  party 
who  asserts  his  rights  in  the  form  prescribed  by  law.  It  then 
becomes  a  case,  and  the  constitution  declares,  that  the  judicial 
power  shall  extend  to  all  cases  arising  under  the  constitution, 
laws,  and  treaties  of  the  United  States. 

The  suit  of  The  Bank  of  the  United  States  v.  Osborn  and  oth- 
ers, is  a  case,  and  the  question  is,  whether  it  arises  under  a  law 
of  the  United  States.  The  appellants  contend,  that  it  does  not, 
because  several  questions  may  arise  in  it,  which  depend  on  the 
general  principles  of  the  law,  not  on  any  act  of  congress.  If 
this  were  sufficient  to  withdraw  a  case  from  the  jurisdiction  of 
the  federal  courts,  almost  every  case,  although  involving  the 
construction  of  a  law,  would  be  withdrawn ;  and  a  clause  in  the 
constitution,  relating  to  a  subject  of  vital  importance  to  the 
government,  and  expressed  in  the  most  comprehensive  terms, 
would  be  construed  to  mean  almost  nothing.  There  is  scarcely 
any  case,  every  part  of  which  depends  on  the  constitution,  laws 
or  treaties  of  the  United  States.  The  questions,  whether  the 
fact  alleged  as  the  foundation  of  the  action,  be  real  or  fictitious ; 
whether  the  conduct  of  the  plaintiff  has  been  such  as  to  entitle 
him  to  maintain  his  action ;  whether  his  right  is  barred ;  whether 
he  has  received  satisfaction,  or  has  in  any  manner  released  his 
claims,  are  questions,  some  or  all  of  which  may  occur,  in  almost 
every  case;  and  if  their  existence  be  sufficient  to  arrest  the 
jurisdiction  of  the  court,  words  which  seem  intended  to  be  as 
extensive  as  the  constitution,  laws  and  treaties  of  the  Union — 
which  seem  designed  to  give  the  courts  of  the  government  the 
construction  of  all  its  acts,  so  far  as  they  affect  the  rights  of 
individuals — would  be  reduced  to  almost  nothing. 

In  those  cases  in  which  original  jurisdiction  is  given  to  the 
.supreme  court,  the  judicial  power  of  the  United  States  cannot 
be  exercised  in  its  appellate  form.  In  every  other  case,  the 
power  is  to  be  exercised  in  its  original  or  appellate  form,  or 
both,  as  the  wisdom  of  congress  may  direct.  With  the  exception 
of  these  cases,  in  which  original  jurisdiction  is  given  to  this 
court,  there  is  none  to  which  the  judicial  power  extends,  from 
which  the  original  jurisdiction  of  the  inferior  courts  is  excluded 
by  the  constitution.  Original  jurisdiction,  so  far  as  the  consti- 
tution gives  a  rule,  is  coextensive  with  the  judicial  power.  We 
find,  in  the  constitution,  no  prohibition  to  its  exercise,  in  every 
case  in  which  the  judicial  power  can  be  exercised.     It  would  be 
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a  very  bold  construction,  to  say,  that  this  power  could  be  ap 
plied  in  its  appellate  form  only,  to  the  most  important  class  of 
cases  to  which  it  is  applicable.  The  constitution  establishes  the 
supreme  court,  and  defines  its  jurisdiction.  It  enumerates  cases 
in  which  its  jurisdiction  is  original  and  exclusive;  and  then 
defines  that  which  is  appellate,  but  does  not  insinuate  that,  in 
any  such  case,  the  power  cannot  be  exercised  in  its  original 
form,  by  courts  of  original  jurisdiction.  It  is  not  insinuated, 
that  the  judicial  power,  in  cases  depending  on  the  character  of 
the  cause,  cannot  be  exercised,  in  the  first  instance,  in  the 
courts  of  the  Union,  but  must  first  be  exercised  in  the  tribunals 
of  the  state;  tribunals  over  which  the  government  of  the  Union 
has  no  adequate  control,  and  which  may  be  closed  to  any  claim 
asserted  under  a  law  of  the  United  States.  We  perceive,  then, 
no  ground  on  which  the  proposition  can  be  maintained,  that 
congress  is  incapable  of  giving  the  circuit  court  original  jurisdic- 
tion, in  any  case  to  which  the  appellate  jurisdiction  extends. 

AYe  ask,  then,  if  it  can  be  sufficient  to  exclude  this  jurisdic- 
tion, that  the  case  involves  questions  depending  on  general 
principles?  A  cause  may  depend  on  several  questions  of  fact 
and  law.  Some  of  these  may  depend  on  the  construction  of  a 
law  of  the  United  States ;  others  on  principles  unconnected  with 
that  law.  If  it  be  a  sufficient  foundation  for  jurisdiction,  that 
the  title  or  right  set  up  by  the  party,  may  be  defeated  by  one 
construction  of  the  constitution  or  law  of  the  United  States, 
and  sustained  by  the  opposite  construction,  provided  the  facts 
necessary  to  support  the  action  be  made  out,  then  all  the  other 
questions  must  be  decided  as  incidental  to  this,  which  gives  that 
jurisdiction.  Those  other  questions  cannot  arrest  the  proceed- 
ings. Under  this  construction,  the  judicial  power  of  the  Union 
extends,  effectively  and  beneficially,  to  that  most  important 
class  of  cases,  which  depend  on  the*  character  of  the  cause.  On 
the  opposite  construction,  the  judicial  power  never  can  be  ex- 
tended to  a  whole  case,  as  expressed  by  the  constitution,  but  to 
those  parts  of  cases  only  which  present  the  particular  question 
involving  the  construction  of  the  constitution  or  the  law.  We 
say,  it  never  can  be  extended  to  the  whole  case,  because,  if  the 
circumstance  that  other  points  are  involved  in  it,  sliall  disable 
congress  from  authorizing  the  courts  of  the  Union  to  take  juris- 
diction of  the  original  cause,  it  equally  disables  congress  from 
authorizing  those  courts  to  take  jurisdiction  of  the  whole  cause, 
on  an  appeal,  and  thus  will  be  restricted  to  a  single  question  in 
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that  cause ;  and  words  obviously  intended  to  secure  to  those  who 
claim  rights  under  the  constitution,  laws  or  treaties  of  the 
United  States,  a  trial  in  the  federal  courts,  will  be  restricted  to 
the  insecure  remedy  of  an  appeal,  upon  an  insulated  point,  after 
it  has  received  that  shape  which  may  be  given  to  it  by  another 
tribunal,  into  which  he  is  forced  against  his  will.  We  think, 
then,  that  when  a  question  to  which  the  judicial  power  of  the 
Union  is  extended  by  the  constitution,  forms  an  ingredient  of 
the  original  cause,  it  is  in  the  power  of  congress  to  give  the  cir- 
cuit courts  jurisdiction  of  that  cause,  although  other  questions 
of  fact  or  of  law  may  be  involved  in  it. 

The  case  of  tlie  bank  is,  we  think,  a  very  strong  case  of  this 
description.  The  charter  of  incorporation  not  only  creates  it, 
but  gives  it  every  faculty  which  it  j)ossesses.  The  power  to 
acquire  rights  of  any  description,  to  transact  business  of  any 
description,  to  make  contracts  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by  its  charter,  and  that 
charter  is  a  law  of  the  United  States.  This  being  can  acquire 
no  right,  make  no  contract,  bring  no  suit,  which  is  not  author- 
ized by  a  law  of  the  United  States.  It  is  not  only  itself  the 
mere  creature  of  a  law,  but  all  its  actions  and  all  its  rights  are 
dependent  on  the  same  law.  Can  a  being,  thus  constituted, 
have  a  case  which  does  not  arise  literally,  as  well  as  substan- 
tially, under  the  law? 

Take  the  case  of  a  contract,  which  is  put  as  the  strongest 
against  the  bank.  When  a  bank  sues,  the  first  question  which 
presents  itself,  and  which  lies  at  the  foundation  of  the  cause, 
is,  has  this  legal  entity  a  right  to  sue?  Has  it  a  right  to  come, 
not  into  this  court  particularly,  but  into  any  court?  This  de- 
pends on  a  law  of  the  United  States.  The  next  question  is, 
has  this  being  a  right  to  make  this  particular  contract?  If  this 
question  be  decided  in  the  negative  the  cause  is  determined 
against  the  plaintiff;  and  this  (juestion,  too,  depends  entirely 
on  a  law  of  the  United  States.  These  are  important  questions, 
and  they  exist  in  every  possible  case.  The  right  to  sue,  if  de- 
cided once,  is  decided  forever;  but  the  power  of  congress  was 
exercised  antecedently  to  the  first  decision  on  that  right,  and 
if  it  was  constitutional  then,  it  cannot  cease  to  be  so,  because 
the  particular  question  is  decided.  It  may  be  revived  at  the 
will  of  the  party,  and  most  pro))al)ly  would  be  renewed,  were 
the  tribunal  to  be  changed.  But  tlu*  (|uestion  respecting  the 
right  to  make  a  particular  contract,  or  to  acquire  a  particular 
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property,  or  to  sue  on  account  of  a  particular  injury,  belongs 
to  every  particular  case,  and  may  be  renewed  in  every  case. 
The  question  forms  an  original  ingredient  in  every  cause. 
Whether  it  be,  in  fact,  relied  on  or  not,  in  the  defence,  it  is 
still  a  part  of  the  cause,  and  may  be  relied  on.  The  right  of 
the  plaintiff  to  sue,  cannot  depend  on  the  defence  which  the  de- 
fendant may  choose  to  set  up.  His  right  to  sue  is  anterior  to 
that  defence,  and  must  depend  on  the  state  of  things  when  the 
action  is  brought.  The  questions  which  the  case  involves,  then, 
must  determine  its  character,  whether  those  questions  be  made 
in  the  cause  or  not. 

The  appellants  sa}^  that  the  case  arises  on  the  contract;  but 
the  validity  of  the  contract  depends  on  a  law  of  the  United 
States,  and  the  plaintiff  is  compelled,  in  every  case,  to  show 
its  validity.  The  case  arises  emphaticall}^  under  the  law;  the 
act  of  congress  is  its  foundation.  The  contract  could  never 
have  been  made,  but  under  the  authority  of  that  act.  The  act 
itself  is  the  first  ingredient  in  the  case — is  its  origin — is  that 
from  which  every  other  part  arises.  That  other  questions  may 
also  arise,  as  the  execution  of  the  contract,  or  its  performance, 
cannot  change  the  case,  or  give  it  any  other  origin  than  the 
charter  of  incorporation.  The  action  still  originates  in,  and  is 
sustained  by,  that  charter. 

The  clause  giving  the  bank  a  right  to  sue  in  the  circuit  courts 
of  the  United  States  stands  on  the  same  principle  with  the  acts 
authorizing  officers  of  the  United  States,  who  sue  in  their  own 
names,  to  sue  in  the  courts  of  the  United  States.  The  post- 
master-general, for  example,  cannot  sue,  under  that  part  of  the 
constitution  which  gives  jurisdiction  to  the  federal  courts,  in 
consequence  of  the  character  of  the  part.y,  nor  is  he  authorized 
to  sue  by  the  judiciary  act.  He  comes  into  the  courts  of  the 
Union  under  the  authority  of  an  act  of  congress,  the  constitu- 
tionality of  which  can  only  be  sustained,  by  the  admission  that 
his  suit  is  a  case  arising  under  a  law  of  the  United  States.  If 
it  be  said,  that  it  is  such  a  case,  because  a  law  of  the  United 
States  authorized  the  contract,  and  authorized  the  suit,  the 
same  reasons  exist  with  respect  to  a  suit  brought  by  the  bank. 
That,  too,  is  such  a  case;  because  that  suit,  too,  is  itself  author- 
ized and  is  brought  on  a  contract  authorized  by  a  law  of  the 
United  States.  It  depends  absolutely  on  that  law,  and  cannot 
"xist  a  moment  without  its  authority. 

If  it  be  said,  that  a  suit  brought  by  the  bank  may  depend 
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in  fact  altogether  on  questions  unconnected  with  any  law  of  the 
United  States,  it  is  equally  true,  with  respect  to  suits  brought 
by  the  postmaster-general.  The  plea  in  bar  may  be  payment,  if 
the  suit  be  brought  on  a  bond,  or  non  assumpsit,  if  it  be  brought 
on  an  open  account,  and  no  other  question  may  arise  than  what 
respects  the  complete  discharge  of  the  demand.  Yet  the  con- 
stitutionality of  the  act  authorizing  the  postmaster-general  to 
sue  in  the  courts  of  the  United  States,  has  never  been  drawn 
into  question.  It  is  sustained  singly  by  an  act  of  congress, 
standing  on  that  construction  of  the  constitution  which  asserts 
the  right  of  the  legislature  to  give  original  jurisdiction  to  the 
circuit  courts,  in  cases  arising  under  a  law  of  the  United  States. 

The  clause  in  the  patent  law,  authorizing  suits  in  the  circuit 
eourts,  stands,  we  think,  on  the  same  principle.  Such  a  suit 
.is  a  case  arising  under  a  law  of  the  United  States.  Yet  the 
defendant  may  not,  at  the  trial,  question  the  validity  of  the 
patent,  or  make  any  point  which  requires  the  construction  of  an 
act  of  congress.  He  may  rest  his  defence  exclusively  on  the 
fact  that  he  has  not  violated  the  right  of  the  plaintiff.  That 
this  fact  becomes  the  sole  question  made  in  the  cause,  cannot 
oust  the  jurisdiction  of  the  court,  nor  establish  the  position, 
that  the  case  does  not  arise  under  a  law  of  the  United  States. 

It  is  said,  that  a  clear  distinction  exists  between  the  party 
and  the  cause;  that  the  party  may  originate  under  a  law  with 
which  the  cause  has  no  connection ;  and  that  congress  may,  with 
the  same  propriety,  give  a  naturalized  citizen,  who  is  the  mere 
creature  of  law,  a  right  to  sue  in  the  courts  of  the  United  States, 
as  give  that  right  to  the  bank.  This  distinction  is  not  denied; 
and  if  the  act  of  congress  was  a  simple  act  of  incorporation,  and 
contained  nothing  more,  it  might  be  entitled  to  great  considera- 
tion. But  the  act  does  not  stop  with  incorporating  the  bank. 
It  proceeds  to  bestow  upon  the  being  it  has  made,  all  the  fac- 
ulties and  capacities  which  that  being  possesses.  Every  act  of 
the  bank  grows  out  of  this  law,  and  is  tested  by  it.  To  use  the 
language  of  the  constitution,  every  act  of  the  bank  arises  out 
of  this  law.  A  naturalized  citizen,  is  indeed,  made  a  citizen 
under  an  act  of  congress,  but  the  act  does  not  proceed  to  give, 
to  regulate,  or  to  prescribe  his  capacities.  lie  becomes  a  mem- 
ber of  the  society,  possessing  all  the  rights  of  a  native  citizen, 
and  standing,  in  the  view  of  the  constitution,  on  the  footing 
of  a  native.  The  constitution  does  not  authorize  congress  to 
enlarge    or   abridge    those   rights.      The   simple   power    of    the 
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national  legislature  is,  to  prescribe  a  uniform  rule  of  naturaliza- 
tion, and  the  exercise  of  this  power  exhausts  it,  so  far  as  re- 
spects the  individual.  The  constitution  then  takes  him  up, 
and,  among  other  rights,  extends  to  him  the  capacity  of  suing 
in  the  courts  of  the  United  States,  precisely  under  the  same  cir- 
cumstances under  which  a  native  might  sue.  He  is  distinguish- 
able in  nothing  from  a  native  citizen,  except  so  far  as  the  con- 
stitution makes  the  distinction.  The  law  makes  none.  There 
is,  then,  no  resemblance  between  the  act  incorporating  the  bank, 
and  the  general  naturalization  law. 

Upon  the  best  consideration  we  have  been  able  to  bestow  on 
this  subject,  we  are  of  opinion,  that  the  clause  in  the  act  of  in- 
corporation, enabling  the  bank  to  sue  in  the  courts  of  the  United 
States,  is  consistent  with  the  constitution,  and  to  be  obeyed  in  all 
courts.     .     .     . 

The  decree  of  the  circuit  court  for  the  district  of  Ohio  is  af- 
firmed [in  part]  and  reversed  as  to  the  residue. 

Mr.  Justice  Johnson,  dissenting. 
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Supreme  Coubt  of  the  United  States.     1875. 
21  Wallace,  558. 

Appeal  in  admiralty  for  tlie  Circuit  Court  [of  the  United 
States]  for  the  District  of  Louisiana. 

In  the  year  1819  this  court,  in  The  General  Smith,  4  Wheaton, 
443,  decided  (as  the  profession  has  generalh'  understood),  that 
in  respect  to  repairs  or  necessaries  furnished  to  a  sliip  in  the 
port  or  State  tc  5shich  she  belongs,  no  lieu  is  implied  unless  it 
is  recognized  by  the  municipal  law  of  the  State ;  declaring  the 
rule  herein  to  be  different  from  that  where  the  repairs  or  neces- 
saries are  furnished  to  a  foreign  ship ;  in  which  case  it  was  ad- 
mitted that  the  maritime  law  of  the  United  States  gives  the  party 
a  lien  on  the  ship  itself  for  his  security.  In  view  of  this  decision 
most  or  all  of  the  States  enacted  laws  giving  a  lien  for  the  pro- 
tection of  material  men  in  such  cases.  In  the  year  1833,  in  the 
case  of  The  Planter,  reported  under  the  name  of  Peyroux  v. 
Howard,  7  Peters,  324,  the  converse  of  the  rule  in  The  General 
Smith  was  laid  down,  and  process  against  a  vessel  in  her  homo 
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port  was  used  and  supported,  the  State  law  giving  a  lien  in  the 
case.     .     .    . 

[The  steamer  Lottawanna,  which  was  engaged  in  river  trade 
on  the  ^lississippi  and  Red  rivers,  was  laid  up  for  repairs  at 
New  Orleans  on  Ma^^  16,  1871.  On  June  10,  1871,  it  was  libeled 
by  Doyle  and  another  for  mariners'  wages.  Other  libels  were 
subsequently  filed  for  mariners '  wages,  salvage  services,  supplies, 
materials  and  repaii*s.  On  June  20,  1871,  Catherine  Rodd,  ad- 
ministratrix, and  others  filed  a  libel  setting  up  a  mortgage  on 
the  vessel  wliich  had  been  given  by  the  owners  on  May  20  and 
duly  recorded  at  the  custom  house  on  ]\Iay  22,  1871.  The  vessel 
was  sold  and  after  deducting  the  amount  of  the  preferred  claims, 
the  sum  of  $4644.42  remained  which  the  District  Court  decided 
should  be  paid  to  the  mortgage  creditors  to  the  exclusion  of 
the  claims  for  repairs  and  supplies.  This  was  reversed  by  the 
Circuit  Court,  which  awarded  the  surplus  to  the  claimants  for 
repairs  and  supplies,  to  the  exclusion  of  the  mortgage  creditors. 
The  latter  appealed.] 

The  principal  question  presented  by  the  appeal,  therefore, 
was  whether  the  furnishing  to  a  vessel  on  her  credit,  at  her  home 
port,   needful   repairs   and   supplies,    created   a   maritime   lien. 

Mr.   Justice   Bradley   delivered  the   opinion   of  the   court. 

The  ground  on  which  we  are  asked  to  overrule  the  judgment 
in  the  case  of  The  General  Smith  is,  that  by  the  general  mari- 
time law,  those  who  furnish  necessary  materials,  repairs,  and 
supplies  to  a  vessel,  upon  her  credit,  have  a  lien  on  such  a  vessel 
therefor,  as  well  when  furnished  in  her  home  port  as  when  fur- 
nislied  in  a  foreign  port,  and  that  the  courts  of  admiralty  are 
bound  to  give  effect  to  that  lien. 

The  proposition  assumes  that  the  general  maritime  law  gov- 
erns this  case,  and  is  binding  on  the  courts  of  the  United  States. 

But  it  is  hardly  necessary  to  argue  that  the  maritime  law  is 
only  so  far  operative  as  law  in  any  country  as  it  is  adopted  by 
the  laws  and  usages  of  that  country.  In  this  respect  it  is  like 
inteniational  law  or  the  laws  of  war,  which  have  the  effect  of 
law  in  no  country  any  further  than  they  are  accepted  and  re- 
ceived as  such ;  or,  like  the  cases  of  the  civil  law,  which  forms 
the  basis  of  most  European  laws,  but  which  has  the  force  of  law 
in  each  state  only  so  far  as  it  is  adopted  therein,  and  with  such 
modifications  as  are  deemed  expedient.     The  adoption  of  the 
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common  law  by  the  several  States  of  the  Union  also  presents  an 
analogous  case.  It  is  the  basis  of  all  the  State  laws;  but  is 
modified  as  each  sees  fit.  Perhaps  the  maritime  law  is  more 
uniformly  followed  by  commercial  nations  than  the  civil  and 
common  laws  are  by  those  who  use  them.  But,  like  those  laws, 
however  fixed,  definite,  and  beneficial  the  theoretical  code  of 
maritime  law  may  be  it  can  have  only  so  far  the  effect  of  law 
in  any  country  as  it  is  permitted  to  have.  But  the  actual  mari- 
time law  can  hardly  be  said  to  have  a  fixed  and  definite  form  as 
to  all  the  subjects  which  may  be  embraced  within  its  scope. 
Whilst  it  is  true  that  the  great  mass  of  maritime  law  is  the  same 
in  all  commercial  countries,  yet,  in  each  country,  peculiarities 
exist  either  as  to  some  of  the  rules,  or  in  the  mode  of  enforcing 
them.  Especially  is  this  the  case  on  the  outside  boundaries  of 
the  law,  where  it  comes  in  contact  with,  or  shades  off  into  the 
local  or  municipal  law  of  the  particular  country  and  affects  onl}- 
its  own  merchants  or  people  in  their  relations  to  each  other. 
Whereas,  in  matters  affecting  the  stranger  or  foreigner,  the  com- 
monly received  law  of  the  whole  commercial  world  is  more  as- 
siduoiLsly  observed — as,  in  justice,  it  should  be.  No  one  doubts 
that  every  nation  may  adopt  its  own  maritime  code.  France 
may  adopt  one ;  England  another ;  the  United  States  a  third  ; 
still,  the  convenience  of  the  commercial  world,  bound  together, 
as  it  is,  by  mutual  relations  of  trade  and  intercourse,  demands 
that,  in  all  essential  things  wherein  those  relations  bring  them 
in  contact,  there  should  be  a  uniform  law  founded  on  natural 
reason  and  justice.  Hence  the  adoption  by  all  commercial  na- 
tions (our  own  included)  of  the  general  maritime  law  as  the 
basis  and  groundwork  of  all  their  maritime  regulations.  But 
no  na'tion  regards  itself  precluded  from  making  occasional  modi- 
fications suited  to  its  locality  and  the  genius  of  its  own  people 
and  institutions,  especially  in  matters  that  are  of  merely  local 
and  municipal  consequence  and  do  not  affect  other  nations.  It 
will  be  found,  therefore,  that  the  maritime  codes  of  France, 
England,  Sweden,  and  other  countries,  are  not  one  and  the  same 
in  ever\^  particular;  but  that  whilst  there  is  a  general  corre- 
spondence between  them  arising  from  the  fact  that  each  adopts 
the  essential  principles,  and  the  great  mass  of  the  general  mari- 
time law,  as  the  basis  of  its  system,  there  are  varying  shades  of 
difference  corresponding  to  the  respective  territories,  climate,  and 
genius  of  the  people  of  each  country  respectively.  Each  state 
adopts  the  maritime  law,  not  as  a  code  having  any  independent 
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nr  inlierent  force,  proprio  vigore,  but  as  its  own  law,  with  such 
modifications  and  qualifications  as  it  sees  fit.  Thus  adopted  and 
thus  qualified  in  each  case,  it  becomes  the  maritime  law  of  the 
particular  nation  that  adopts  it.  And  without  such  voluntary 
adoption  it  would  not  be  law.  And  thus  it  happens,  tliat,  from 
the  g^eneral  practice  of  commercial  nations  in  making  the  same 
general  law  the  basis  and  groundwork  of  their  respective  mari- 
time systems,  the  great  mass  of  maritime  law  which  is  thus  re- 
ceived by  these  nations  in  common,  comes  to  be  the  common 
maritime  law  of  the  world. 

This  account  of  the  maritime  law,  if  correct,  plainly  shows 
that  in  particular  matters,  especially  such  as  approach  a  merely 
municipal  character,  the  received  maritime  law  may  differ  in 
difi'crent  countries  without  affecting  the  general  integrity  of  the 
system  as  a  harmonious  whole.  The  government  of  one  country 
may  be  willing  to  give  to  its  citizens,  who  supply  a  ship  with 
provisions  at  her  home  port  where  the  owner  himself  resides,  a 
lien  on  the  ship ;  whilst  that  of  another  country  may  take  a 
contrary  view  as  to  the  expedience  of  such  a  rule.  The  differ- 
ence between  them  in  a  matter  that  concerns  only  their  own 
citizens,  in  each  case,  cannot  seriously  affect  the  harmony  and 
consistency  of  the  common  maritime  law  which  each  adopts  and 
observes. 

Tliis  view  of  the  subject  does  not  in  the  slightest  degree  de- 
tract from  the  proper  authority  and  respect  due  to  that  vener- 
able law  of  the  sea,  which  has  .been  the  subject  of  such  high 
encomiums  from  the  ablest  jurists  of  all  countries;  it  merely 
places  it  upon  the  just  and  logical  grounds  upon  which  it  is 
accepted,  and  with  proper  qualifications,  received  with  the  bind- 
ing force  of  law  in  all  countries. 

The  proposition,  therefore,  that  by  the  general  maritime  law 
a  lien  is  given  in  cases  of  the  kind  now  under  consideration,  does 
not  advance  the  argument  a  single  step,  unless  it  be  shown  to 
be  in  accordance  with  the  maritime  law  as  accepted  and  received 
in  the  United  States.  It  certainly  has  not  been  the  maritime 
law  of  England  for  more  than  two  centuries  past;  and  whether 
it  is  the  maritime  law  of  this  country  depends  upon  questions 
which  are  not  answered  by  simply  turning  to  the  ordinary  Euro- 
pean Treatises  on  maritime  law,  or  the  codes  or  ordinances  of 
any  particular  country. 

That  we  have  a  maritime  law  of  our  own,  operative  through- 
out the  United  States,  cannot  be  doubted.     The  general  system 
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of  maritime  law  which  was  familiar  to  the  lawyers  and  statesmen 
of  the  country  when  the  Constitution  was  adopted,  was  most 
certainly  intended  and  referred  to  when  it  was  declared  in  that 
instrument  that  the  judicial  power  of  the  United  States  shall 
extend  "to  all  cases  of  admiralty  and  maritime  jurisdiction." 
But  by  what  criterion  are  we  to  ascertain  the  precise  limits  of 
the  law  thus  adopted?  The  Constitution  does  not  define  it.  It 
does  not  declare  whether  it  was  intended  to  embrace  the  entire 
maritime  law  as  expounded  in  the  treatises,  or  onlj^  the  limited 
and  restricted  system  which  was  received  in  England,  or  lastly, 
such  modification  of  both  of  these  as  was  accepted  and  recog- 
nized as  law  in  this  country.  Nor  does  the  Constitution  attempt 
to  draw  the  boundary  line  between  maritime  law  and  local  law ; 
nor  does  it  lay  down  anj-  criterion  for  ascertaining  that  bound- 
ary. It  assumes  that  the  meaning  of  the  phrase  "admiralty  and 
maritime  jurisdiction"  is  well  understood.  It  treats  this  mat- 
ter as  it  does  the  cognate  ones  of  common  law  and  equity,  when 
it  speaks  of  "cases  in  law  and  equity,"  or  of  "suits  at  common 
law,"  without  defining  those  terms,  assuming  them  to  be  known 
and  understood. 

One  thing,  however,  is  unquestionable ;  the  Constitution  must 
have  referred  to  a  sj^stem  of  law  coextensive  with,  and  operat- 
ing uniformly  in,  the  whole  country.  It  certainly  could  not  have 
been  the  intention  to  place  the  rules  and  limits  of  maritime  law 
under  the  disposal  and  regulation  of  the  several  States,  as  that 
would  have  defeated  the  uniformity  and  consistency  at  which 
the  Constitution  aimed  en  all  subjects  of  a  commercial  charac- 
ter affecting  the  intercourse  of  the  States  with  each  other  or 
with  foreign  states. 

The  question  is  discussed  with  great  felicity  and  judgment  by 
Chief  Justice  Taney,  delivering  the  opinion  of  the  court  in  the 
case  of  The  St.  Lawrence,  1  Black,  526,  527,  where  he  says, 
"Judicial  power,  in  all  cases  of  admiralty  and  maritime 
jurisdiction,  is  delegated  by  the  Constitution  to  the  Federal 
government  in  general  terms,  and  courts  of  this  character 
had  then  ])een  established  in  all  commercial  and  maritime 
nations,  differing,  however,  materially  in  different  countries 
in  the  powers  and  duties  confided  to  them ;  tl:e  extent  of 
the  jurisdiction  conferred  depending  ver}'  much  upon  the 
character  of  the  government  in  Avhich  they  were  created ;  and 
this  circumstance,  with  the  general  terms  of  the  grant,  ren- 
dered it  difficult  to  define  the  exact  limits  of  its  power  in  the 
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United  States.  This  difficulty  was  increased  by  the  complex 
character  of  our  government,  where  separate  and  distinct  speci- 
fied powers  of  sovereignty  are  exercised  by  the  United  States 
and  a  State  independently  of  each  other  within  the  same  terri- 
torial limits.  And  the  reports  of  the  decisions  of  the  court  will 
show  that  the  subject  has  often  been  before  it,  and  carefully  con- 
sidered, without  being  able  to  fix  with  precision  its  definite 
boundaries;  but  certainly  no  State  law  can  enlarge  it,  nor  can 
an  act  of  Congress  or  rule  of  court  make  it  broader  than  the 
judicial  power  may  determine  to  be  its  true  limits.  And  this 
boundar}^  is  to  be  ascertained  by  a  reasonable  and  just  construc- 
tion pf  the  words  used  in  the  Constitution,  taken  in  connection 
with  the  whole  instrument,  and  the  purposes  for  which  ad- 
miralty and  maritime  jurisdiction  was  granted  to  the  Federal 
government.** 

Guided  by  these  sound  principles,  this  court  has  felt  itself 
at  liberty  to  recognize  the  admiralty  jurisdiction  as  extending 
to  localities  and  subjects  which,  by  the  jealousy  of  the  common 
law,  were  prohibited  to  it  in  England,  but  which  fairly  belong 
to  it  on  every  ground  of  reason  when  applied  to  the  peculiar 
circumstances  of  this  country,  with  its  extended  territories,  its 
inland  seas,  and  its  navigable  rivers,  especially  as  the  narrow 
restrictions  of  the  English  law  had  never  prevailed  on  this  side 
of  the  Atlantic,  even  in  colonial  times. 

The  question  as  to  the  true  limits  of  maritime  law  and  ad- 
miralty jurisdiction  is  undoubtedly,  as  Chief  Justice  Taney  inti- 
mates, exclusively  a  judicial  question,  and  no  State  law  or  act 
of  Congress  can  make  it  broader,  or  (it  may  be  added)  narrower 
than  the  judicial  power  may  determine  those  limits  to  be.  But 
what  the  law  is  within  those  limits,  assuming  the  general  mari- 
time law  to  the  basis  of  the  system,  depends  in  what  has  been 
received  as  law  in  the  maritime  usages  of  this  country,  and  on 
such  legislation  as  may  have  been  competent  to  affect  it. 

To  ascertain,  therefore,  what  the  maritime  law  of  this  country 
is,  it  is  not  enough  to  read  the  French,  German,  Italian,  and 
other  foreign  works  on  the  subject,  or  the  codes  which  they  have 
framed ;  but  we  must  have  regard  to  our  own  legal  history,  con- 
stitution, legislation,  usages,  and  adjudications  as  well.  The 
decisions  of  this  court  illustrative  of  these  sources,  and  giving 
construction  to  the  laws  and  Constitution  are  especially  to  be 
considered ;  and  when  these  fail  us,  we  must  resort  to  the  prin- 
ciples by  which  they  have  been  governed. 
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But  we  must  always  remember  that  the  court  cannot  make  the 
law,  it  can  only  declare  it.  If,  within  its  proper  scope,  any 
change  is  desired  in  its  rules,  other  than  those  of  procedure,  it 
must  be  made  by  the  legislative  department.  It  cannot  be  sup- 
posed that  the  framers  of  the  Constitution  contemplated  that  the 
law  should  forever  remain  unalterable.  Congress  undoubtedly 
has  authority  under  the  commercial  power,  if  no  other,  to  in- 
troduce such  changes  as  are  likely  to  be  needed.  The  scope  of 
the  maritime  law,  and  that  of  commercial  regulation  are  not 
coterminous,  it  is  true,  but  the  latter  embraces  much  the  largest 
portion  of  ground  covered  by  the  former.     .    .     . 

According  to  the  maritime  law  as  accepted  and  received  in 
this  country,  we  feel  bound  to  declare  that  no  such  lien  exists 
as  is  claimed  by  the  appellees  in  this  case. 

Decree  reversed.    ,    .    , 

Mr.  Justice  Clifford,  dissenting.    ... 

'Mr.  Justice  Field  also  dissented. 

Note. — The  judicial  power  of  the  United  States  extends  to  cases 
and  controversies, — that  is  to  proceedings  for  the  determination  of 
rights  which  are  susceptible  of  determination  by  judicial  methods. 
Therefore  it  does  not  extend  to  the  giving  of  advisory  opinions  upon 
questions  of  law  not  involved  in  actual  litigation.  As  to  advisory 
opinions  by  State  courts,  see  Thayer,  Legal  Essays,  42.  And  the  ju- 
dicial power  extends  only  to  cases  and  controversies  arising  under 
certain  enumerated  heads  of  jurijjiction  or  between  certain  enu- 
merated parties.  In  cases  arising  under  the  Constitution,  laws  or 
treaties  of  the  United  States,  the  Constitution  maintains  the  dis- 
tinction between  law  and  equity.  Legal  rights  must  be  pursued  by 
legal  remedies,  while  proceedings  in  equity  except  as  modified  by 
act  of  Congress  are  governed  by  the  usages  of  the  English  Court  of 
Chancery,  Fenn  v.  Holme  (1S58),  21  Howard,  481;  Pennsylvania  v. 
TVTieeling,  etc.  Bridge  Co.  (1851),  13  Howard,  518.  Legal  rights  are 
to  be  pursued  according  to  the  common  law  practice  of  the  State 
where  the  case  arises,  but  if  the  right  claimed  is  equitable,  proceed- 
ings must  be  according  to  the  rules  prescribed  under  authority  of 
Congress  by  the  United  States  Supreme  Court,  Bennett  v.  Butter- 
worth  (1850),  11  Howard,  668.  The  equity  jurisdiction  and  practice 
of  the  Federal  courts  is  uniform  throughout  the  United  States,  United 
States  V.  Howland  (1819),  4  Wheaton,  108;  Noonan  v.  Lee  (1863),  2 
Black  499. 

A  case  may  be  said  to  arise  under  the  Constitution,  laws  or  treaties 
of  the  United  States  whenever  a  correct  decision  depends  upon  their 
construction,  Tennessee  v.  Davis  (1879),  100  U.  S.  257.  The  construc- 
tion of  a  treaty,  except  as  to  its  purely  political  phases,  is  a  Judicial 
function,  and  Congress  has  no  power  to  settle  rights  or  to  affect  titles 
derived  from  it,  Jonea  v.  Meehan  (1899),  175  U.  S.  1. 
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The  nature  and  extent  of  the  admiralty  jurisdiction  were  described 
in  The  Belfast   (1S69),  7  Wallace,  624,  637,  in  these  words: 

Principal  subjects  of  admiralty  jurisdiction  are  maritime 
contracts  and  maritime  torts,  including  captures  ;wre  belli,  and 
seizure  on  water  for  municipal  and  revenue  forfeiture. 

(1)  Contracts,  claims,  or  service,  purely  maritime,  and 
touching  rights  and  duties  appertaining  to  commerce  and 
navigation,  are  cognizable  in  admiralty. 

(2)  Torts  or  injuries  committed  on  navigable  waters,  of  a 
civil  nature,  are  also  cognizable  in  the  admiralty  courts. 

Jurisdiction  in  the  former  case  depends  upon  the  nature  of 
the  contract,  but  in  the  latter  it  depends  upon  locality.  Mis- 
takes need  not  be  made  if  these  rules  are  observed;  but  con- 
tracts to  be  performed  on  waters  not  navigable,  are  not 
maritime  any  more  than  those  made  to  be  performed  on 
land.  Nor  are  torts  cognizable  in  the  admiralty  unless  com- 
mitted on  waters  within  the  admiralty  and  maritime  juris- 
diction, as  defined  by  law. 
The  meaning  of  the  term  "admiralty  and  maritime  jurisdiction"  is 
a  judicial  question  and  must  be  determined  by  the  courts.  They 
have  found  some  difficulty  in  defining  it  because  it  is  not  peculiar 
to  the  jurisprudence  of  any  one  country  and  is  differently  under- 
stood in  different  countries.  Its  meaning  must  be  determined  by  the 
objects  to  be  obtained  by  the  exercise  of  admiralty  jurisdiction  and 
by  the  general  practice  of  the  maritime  world.  The  St.  Lawrence 
(1862),  1  Black  522.  It  was  natural  that  the  rules  developed  in 
England  should  be  followed  in  the  United  States.  Hence  the  English 
rule  that  the  jurisdiction  of  admiralty  was  limited  to  the  ebb  and 
flow  of  the  tide  was  applied  in  The  Thomas  Jefferson  (1825),  10 
Wheaton,  428,  and  in  United  States  v.  Coombs  (1838),  12  Peters,  72. 
But  this  definition  would  exclude  from  the  admiralty  jurisdiction 
such  important  navigable  rivers  as  the  Mississippi,  the  Ohio  and  the 
Missouri  and  such  highways  of  commerce  as  the  Great  Lakes.  Hence 
in  a  notable  opinion  by  Chief  Justice  Taney,  the  Supreme  Court  in 
The  Genesee  CThief  v.  Fitzhugh  (1852),  12  Howard,  443,  reversed  its 
earlier  decisions  and  held  that  the  Great  Lakes  are  within  the  admiralty 
Jurisdiction.  In  Jackson  v.  Steamboat  Magnolia  (1858),  20  Howard, 
206,  it  was  held  that  a  libel  for  a  collision  on  the  Alabama  River 
above  the  tidal  flow  was  within  the  admiralty  jurisdiction.  The 
court  was  also  misled  by  a  confusion  of  the  admiralty  jurisdiction 
of  the  Federal  Government  with  its  power  over  commerce.  Since  it 
had  no  control  over  commerce  entirely  within  a  State,  it  was  held 
in  Allen  v.  Newberry  (1859),  21  Howard,  244,  that  a  contract  for 
the  transportation  of  supplies  between  two  ports  of  the  same  State 
was  not  a  maritime  contract.  This  confusion  was  manifest  in  Nelson 
V.  Leland  (1859),  22  Howard,  48,  where  the  court  said,  "Our  con- 
tracted views  of  the  English  admiralty,  which  was  limited  ])y  the 
ebb  and  flow  of  the  tide,  were  disrarded,  and  the  more  liberal  prin- 
ciples of  the  civil  law,  equally  embraced  by  the  Constitution,  were 
adopted.  This  law  is  commercial  in  its  character,  and  applies  to  all 
navigable  waters,  except  to  a  commerce  exclusively  within  a  State." 
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But  in  The  Belfast  (1869),  7  Wallace,  624,  the  court  entirely  freed 
itself  from  this  confusion  and  said,  "Difficulties  attend  every  attempt 
to  define  the  exact  limits  of  admiralty  jurisdiction,  but  it  cannot  be 
made  to  depend  upon  the  power  of  Confess  to  regulate  commerce, 
as  conferred  in  the  Constitution.  They  are  entirely  distinct  things, 
having  no  necessary  connection  with  one  another,  and  are  conferred, 
in  the  Constitution,  by  separate  and  distinct  grants."  In  Insurance 
Company  v.  Dunham  (1870),  11  Wallace,  1,  25,  the  court  took  a  com- 
prehensive view  of  the  geographical  limits  of  admiralty  jurisdiction 
and  held  that  it  extends  "to  all  navigable  waters  of  the  United  States, 
or  bordering  on  the  same,  whether  land-locked  or  open,  salt  or  fresh, 
tide  or  no  tide."  A  few  weeks  later,  however,  in  The  Montello  (1871), 
11  Wallace,  411,  415,  it  fell  into  its  former  error  and  said  that  the 
term  "navigable  waters  of  the  United  States"  applies  to  all  water 
ways  which  by  themselves  or  in  connection  with  others  form  a  continu- 
ous highway  for  interstate  or  foreign  commerce.  In  The  Lottawanna 
(1875),  21  Wallace,  558,  577,  the  court  speaks  with  some  uncertainty 
as  to  the  source  of  the  power  of  Congress  to  amend  the  maritime  law 
of  the  country  saying  tliat  it  has  the  power  "under  the  commercial 
power,  if  no  other,"  But  in  the  case  of  In  re  Garnett  (1891),  141 
U.  S.  1,  12,  the  court  said,  "The  act  of  Congress  which  limits  the  lia- 
bility of  ship  owners  was  passed  in  amendment  of  the  maritime  law 
of  the  country,  and  the  power  to  make  such  amendments  is  coextensive 
with  that  law.  It  is  not  confined  to  the  boundaries  or  class  of  sub- 
jects which  limit  and  characterize  the  power  to  regulate  commerce; 
but  in  maritime  matters,  it  extends  to  all  matters  and  places  \o  which 
the  maritime  law  extends." 

On  the  same  principle  on  which  the  admiralty  jurisdiction  has  been 
held  to  extend  to  navigable  rivers  and  lakes,  it  has  been  held  to 
extend  to  a  collision  on  a  canal  lying  entirely  in  one  State  l>etween 
boats  on  a  voyage  between  two  points  in  that  State,  Ex  parte  Boyer 
(1884),  109  U.  S.  629.  Likewise  it  has  been  held  that  a  contract  for 
the  repair  of  a  canal  boat  while  lying  in  a  canal  (in  this  case  the  Erie 
Canal)  which  is  entirely  within  the  limits  of  one  State  is  a  maritime 
contract.  The  Robert  W.  Parsons  (1903),  191  U.  S.  17.  The  two 
canals  in  these  cases,  while  lying  entirely  in  one  State,  were  links  in 
an  interstate  highway,  but  the  result  would  apparently  have  been 
the  same  if  they  had  had  no  interstate  connection.  The  extension 
of  the  admiralty  jurisdiction  over  waters  lying  entirely  within  a 
State  does  not  oust  the  State  of  its  general  jurisdiction.  United  States 
v.  Bevans  (1818),  3  Wlieaton,  336,  and  a  vessel  under  attachment  in  a 
State  court  may  not  be  sold  on  an  order  from  a  United  States  Dis- 
trict Court  In  a  libel  for  seamen's  wages,  Taylor  v.  Carryl  (1858),  20 
Howard,  583.  The  grant  of  admiralty  jurisdiction  to  the  Federal  Gov- 
ernment excludes  the  State  courts  from  entertaining  any  action  which 
is  peculiar  to  admiralty  procedure,  such  as  an  action  in  rem  against 
a  vessel,  The  Moses  Taylor  (1867),  4  Wallace,  411,  but  the  States 
may  create  liens  for  the  enforcement  of  maritime  contracts,  and  such 
liens,  though  unenforceable  in  the  State  courts,  will  be  given  effect 
in  Federal  courts.     The  Lx)ttawanna   (1875),  21  Wallace,  558. 
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In  the  important  case  of  Panama  Railroad  Co.  v.  Johnson  (1924), 
264  U.  S.  375,  was  involved  the  validity  of  section  20  of  the  act  of 
June  5,  1920,  41  Stat.  1007,  which  provides  "that  any  seaman  who 
shall  suffer  personal  injury  in  the  course  of  his  employment  may,  at 
his  election,  maintain  an  action  for  damages  at  law,  with  the  right 
of  trial  by  jury,  and  in  such  action  all  statutes  of  the  United  States 
modifying  or  extending  the  common-law  right  or  remedy  in  cases  of 
personal  injury  to  railway  employees  shall  apply."  In  discussing  the 
power  of  Congress  to  modify  the  rules  of  maritime  law,  Mr.  Justice 
Van  Devanter  said: 

As  there  could  be  no  cases  of  "admiralty  and  maritime 
jurisdiction"  in  the  absence  of  some  maritime  law  under  which 
they  could  arise,  the  provision  presupposes  the  existence  in 
the  United  States  of  a  law  of  that  character.  Such  a  law  or 
system  of  law  existed  in  Colonial  times  and  during  the  Con- 
federation and  commonly  was  applied  in  the  adjudication  of 
admiralty  and  maritime  cases.  It  embodied  the  principles  of 
the  general  maritime  law,  sometimes  called  the  law  of  the 
sea,  with  modifications  and  supplements  adjusting  it  to  con- 
ditions and  needs  on  this  side  of  the  Atlantic.  The  framers 
of  the  Constitution  were  familiar  with  that  system  and  pro- 
ceeded with  it  in  mind.  Their  purpose  was  not  to  strike 
down  or  abrogate  the  system,  but  to  place  the  entire  subject — 
its  substantive  as  well  as  its  procedural  features — under  na- 
tional control  because  of  its  intimate  relation  to  navigation 
and'to  interstate  and  foreign  commerce.  In  pursuance  of 
that  purpose  the  constitutional  provision  was  framed  and 
adopted.  Although  containing  no  express  grant  of  legislative 
power  over  the  substantive  law,  the  provision  was  regarded 
from  the  beginning  as  implicitly  investing  such  power  in  the 
United  States.  Commentators  took  that  view;  Congress  acted 
on  it,  and  the  courts,  including  this  Court,  gave  effect  to  it. 
Practically  therefore  the  situation  is  as  if  that  view  were 
written  into  the  provision.  After  the  Constitution  went  into 
effect,  the  substantive  law  theretofore  in  force  was  not  re- 
garded as  superseded  or  as  being  only  the  law  of  the  sev- 
eral States,  but  as  having  become  the  law  of  the  United 
States, — subject  to  power  in  Congress  to  alter,  qualify  or  sup- 
plement it  as  experience  or  changing  conditions  might  re- 
quire. When  all  is  considered,  therefore,  there  is  no  room  to 
doubt  that  the  power  of  Congress  extends  to  the  entire  sub- 
ject and  permits  of  the  exercise  of  a  wise  discretion.  But 
there  are  limitations  which  have  come  to  be  well  recognized. 
One  is  that  there  are  boundaries  to  the  maritime  law  and 
admiralty  jurisdiction  which  inhere  in  those  su])jects  and 
cannot  be  altered  by  legislation,  as  by  excluding  a  thing 
clearly  falling  within  them  or  including  a  thing  falling  clearly 
without.  Another  is  that  the  spirit  and  purposes  of  the  con- 
stitutional provision  rociuire  that  the  enactments, — when  not 
relating  to  matters  whose  existence  or  influence  is  confined 
to  a  more  restricted  field,  as  In  Cooley  v.  Board  of  Wardens, 
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12  How.  299,  319, — shall  be  coextensive  with  and  operate  uni- 
formly In  the  whole  of  the  United  States. 

In  several  cases  the  Supreme  Court  has  emphasized  that  the  Con- 
stitution contemplates  a  uniform  system  of  maritime  law.  As  the 
statute  under  discussion  in  Panama  Railroad  Co.  v.  Johnson  did  not 
impair  that  uniformity  but  provided  for  local  variance  in  procedure 
by  permitting  an  injured  seaman  to  pursue  his  remedy  derived  from 
the  maritime  law  either  by  an  action  at  common  law  or  by  a  suit  in 
admiralty,  it  was  held  to  be  constitutional.  But  a  State  workmen's 
compensation  act  is  inapplicable  to  injuries  incurred  in  maritime 
employment,  Southern  Pacific  Co.  v.  Jensen  (1917),  244  U.  S.  205, 
nor  may  a  State  substitute  the  common-law  rule  as  to  damages  for 
the  admiralty  rule,  Chelantis  v.  Luckenbach  Steamship  Co.  (1918), 
247  U.  S.  372,  nor  may  Congress  authorize  the  application  of  the 
workmen's  compensation  acts  of  the  several  States  to  injuries  in- 
curred in  maritime  employment,  Knickerbocker  Ice  Co.  v.  Stewart 
(1920),  253  U.  S.  149;  Washington  v.  Dawson  &  Co.  (1924),  264  U. 
S.  219.  The  able  dissenting  opinions  of  Mr.  Justice  Holmes  and  Mr. 
Justice  Pitney  in  Southern  Pacific  Co.  v.  Jensen  and  of  Mr.  Justice 
Brandeis  in  Washington  v.  Dawson  &  Co.  throw  much  doubt  upon 
the  correctness  of  the  decisions  in  those  cases.  They  have  been 
criticised  in  Palfrey,  The  Common  Law  Courts  and  the  Law  of  the 
Sea,  Harvard  Law  Review,  XXXVI,  777;  Dodd,  The  New  Doctrine  of 
the  Supremacy  of  Admiralty  over  the  Common  Law,  Columbia  Law 
Review,  XXI,  647;  and  Maclntyre,  Admiralty  and  the  Workmen's 
Compensation  Law,  Cornell  Law  Quarterly,  V,  275. 

On  the  distinguishing  features  of  admiralty  and  maritime  juris- 
diction, see  De  Lovio  v.Boit  (1815),  2  Gallison,  398;  Waring  v.  Clarke 
(1846),  5  Howard,  441;  The  Genesee  Chief  (1851),  12  Howard,  1; 
United  States  v.  Rodgers  (1893),  150  U.  S.  249;  and  the  dissenting 
opinion  of  Mr.  Justice  Pitney  in  Southern  Pacific  Co.  v.  Jensen  (1917), 
244  U.   S.  205. 


Section  3.    Jurisdiction  Based  on  the  Nature  op  the 

.  Parties. 

CHISHOLM,  Executor,  v.  GEORGIA. 

Supreme  Coubt  of  the  United  States.     1793. 
2  Dallas,  419. 

[This  was  an  action  of  assumpsit  aprainst  the  State  of  Gcorpria, 
which  made  a  written  protest  agrainst  the  court's  takinp:  juris- 
diction of  the  cause,  but  otherwise  took  no  part  in  the  argument. 
The  judj?es  delivered  their  opinions  seriatim.  Only  that  of  tlie 
^;hicf  Justice  is  here  printed.] 
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Jay,  Chief  Justice.  .  .  .  Let  us  now  proceed  to  inquire 
whether  Gcorgria  lias  not,  by  being  a  party  to  the  national  com- 
pact, consented  to  be  sua])le  by  individual  citizens  of  another 
state.  This  inquiry  naturally  leads  our  attention,  1st.  To 
the  design  of  the  constitution.  2d.  To  the  letter  and  express 
declaration  in  it. 

Prior  to  the  date  of  the  constitution,  the  people  had  not  any 
national  tribunal  to  which  they  could  resort  for  justice;  the  dis- 
tribution of  justice  was  then  confined  to  state  judicatories,  in 
whose  institution  and  organization  the  people  of  the  other  states 
had  no  participation,  and  over  whom  they  had  not  the  least  con- 
trol. There  was  then  no  general  court  of  appellate  jurisdiction, 
by  whom  the  errors  of  state  courts,  affecting  either  the  nation 
at  large,  or  the  citizens  of  any  other  state,  could  be  revised  and 
corrected.  Each  state  was  obliged  to  acquiesce  in  the  measure 
of  justice  which  another  state  might  yield  to  her,  or  to  her  citi- 
zens; and  that,  even  in  cases  where  state  considerations  were 
not  always  favorable  to  the  most  exact  measure.  There  was 
danger  that  from  this  source  animosities  would  in  time  result; 
and  as  the  transition  from  animosities  to  hostilities  was  frequent 
in  the  history  of  independent  states,  a  common  tribunal  for  the 
termination  of  controversies  became  desirable,  from  motives  both 
of  justice  and  of  policy. 

Prior  also  to  that  period,  the  United  States  had,  by  taking  a 
place  among  the  nations  of  the  earth,  become  amenable  to  the 
laws  of  nations;  and  it  was  their  interest,  as  well  as  their  duty, 
to  provide,  that  those  laws  should  be  respected  and  obeyed;  in 
their  national  character  and  capacity,  the  United  States  were 
responsible  to  foreign  nations  for  the  conduct  of  each  state,  rela- 
tive to  the  laws  of  nations,  and  the  performance  of  treaties;  and 
there  the  inexpediency  of  referring  all  such  questions  to  state 
courts,  and  particularly  to  the  courts  of  delinquent  states,  be- 
came apparent.  While  all  the  states  were  bound  to  protect  each, 
and  the  citizens  of  each,  it  was  highly  proper  and  reasonable, 
that  they  should  be  in  a  capacity,  not  only  to  cause  justice  to  be 
done  to  each,  and  the  citizens  of  each,  but  also  to  cause  justice 
to  be  done  by  each,  and  the  citizens  of  each;  and  that,  not  by 
violence  and  force,  but  in  a  stable,  sedate,  and  regular  course 
of  judicial  procedure. 

These  were  among  the  evils  against  which  it  was  proper  for 
the  nation,  that  is,  the  people  of  all  the  United  States,  to  provide 
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by  a  national  judiciary,  to  be  instituted  by  the  whole  nation, 
and  to  be  responsible  to  the  whole  nation. 

Let  us  now  turn  to  the  constitution.  The  people  therein  de- 
clare, that  their  design  in  establishing  it,  comprehended  six  ob- 
jects. 1st.  To  form  a  more  perfect  union.  2d.  To  establish 
justice.  3d.  To  ensure  domestic  tranquillity.  4th.  To  provide 
for  the  common  defense.  5th.  To  promote  the  general  welfare. 
6th.  To  secure  the  blessings  of  liberty  to  themselves  and  their 
posterity.    .    .    . 

It  may  be  asked,  what  is  the  precise  sense  and  latitude  in 
which  the  words  **to  establish  justice,"  as  here  used,  are  to  be 
understood?     The  answer  to  this  question  will  result  from  the 
provisions  made  in  the  constitution   on  this  head.     They  are 
specified  in  the  2d  section  of  the  3d  article,  where  it  is  ordained, 
that  the  judicial  power  of  the  United  States  shall  extend  to  ten 
descriptions  of  cases,  viz. :    1st.     To  all  cases  arising  under  this 
constitution;  because  the  meaning,  construction  and  operation 
of  a  compact  ought  always  to  be  ascertained  by  all  the  parties, 
or  by  authority  derived  only  from  one  of  them.     2d.     To  all 
cases  arising  under  the  laws  of  the  United  States;  because  as 
such  laws,  constitutionally  made,  are  obligatory  on  each  state, 
the  measure  of  obligation  and  obedience  ought  not  to  be  decided 
and  fixed  by  the  party  from  whom  they  are  due,  but  by  a  tribu- 
nal deriving  authority  from  both  the  parties.    3d.    To  all  ca.ses 
arising   under   treaties   made   by   their   authority;   because,    as 
treaties  are  compacts  made  by,  and  obligatory  on,  the  whole 
nation,  their  operation  ought  not  to  be  affected  or  regulated  by 
the  local  laws  or  courts  of  a  part  of  the  nation.     4th.     To  all 
cases  affecting  ambassadors,  or  other  public  ministers  and  con- 
suls; because,  as  these  are  officers  of  foreign  nations,  whom  this 
nation  is  bound  to  protect  and  treat  according  to  the  laws  of 
nations,  cases  affecting  them  ought  only  to  be  cognizable  by 
national  authority.    5th.    To  all  cases  of  admiralty  and  maritime 
jiu'isdiction ;  because,  as  the  seas  are  the  joint  property  of  na- 
tions, whose  right  and  privileges  relative  thereto  are  regulated 
by  the  laws  of  nations  and  treaties,  such  cases  necessarily  belong 
to  national  jurisdiction.     6th.     To  controversies  to  which  the 
United  States  shall  be  a  party;  because,  in  cases  in  wliich  the 
whole  people  are  interested  it  would  not  be  equal  or  wise  to  let 
any  one  state  decide  and  measure  out  the  justice  due  to  others. 
7th.     To  controversies  between  two  or  more  states;  because  do- 
mestic tranquillity  requires,  that  the  contentious  of  states  sliuuld 


188  CASES  ON  CONSTITUTIONAL  LAW. 

be  peaceably  terminated  by  a  common  judicatory;  and  because, 
in  a  free  country,  justice  ought  not  to  depend  on  the  will  of 
either  of  the  litigants.     8th.     To  controversies  between  a  state 
and  citizens  of  another  state;  because,  in  case  a  state  (that  is, 
all  the  citizens  of  it)  has  demands  against  some  citizens  of  an- 
other state,  it  is  better  that  she  should  prosecute  their  demands 
in  a  national  court,  than  in  a  court  of  the  state  to  which  those 
citizens  belong;  the  danger  of  irritation  and  criminations  aris- 
ing from  apprehensions  and  suspicions  of  partiality  being  there- 
by obviated.    Because,  in  cases  where  some  citizens  of  one  state 
have  demands  against  all  the  citizens  of  another  state,  the  cause 
of  liberty  and  the  rights  of  men  forbid,  that  the  latter  should  be 
the  sole  judges  of  the  justice  due  to  the  latter;  and  true  repub- 
lican government  requires,  that  free  and  equal  citizens  should 
have  free,  fair  and  equal  justice.    9th.    To  controversies  between 
citizens  of  the  same  state,  claiming  lands  under  grants  of  differ- 
ent states;  because,  as  the  rights  of  the  two  states  to  grant  the 
land  are  drawn  into  question,  neither  of  the  two  states  ought 
to  decide  the  controversy.     10th.     To  controversies  between  a 
state,   or  the   citizens  thereof,   and   foreign   states,    citizens   or 
subjects ;  because,  as  every  nation  is  responsible  for  the  conduct 
of  its  citizens  towards  other  nations,  all  questions  touching  the 
justice  due  to  foreign  nations  or  people,  ought  to  be  ascertained 
by,  and  depend  on  national  authority.     Even  this  cursory  view 
of  the  judicial  powers  of  the  United  States,  leaves  the  mind 
strongly  impressed  with  the  importance  of  them  to  the  preser- 
vation of  the  tranquillity,  the  equal  sovereignty  and  the  equal 
right  of  the  people. 

The  question  now  before  us  renders  it  necessary  to  pay  par- 
ticular attention  to  that  part  of  the  2d  section,  which  extends 
the  judicial  power  "to  controversies  between  a  state  and  citizens 
of  another  state."  It  is  contended,  that  this  ought  to  be  con- 
strued to  reach  none  of  these  controversies,  excepting  those  in 
which  a  state  may  be  plaintiff.  The  ordinary  rules  for  con- 
struction will  early  [easily?]  decide,  whether  those  words  are  to 
be  understood  in  that  limited  sense. 

This  extension  of  power  is  remedial,  because  it  is  to  settle 
controversies.  It  is,  therefore,  to  be  construed  liberally.  It  is 
politic,  wise  and  good,  that,  not  only  the  controversies  in  which 
a  state  is  plaintiff,  but  also  those  in  which  a  state  is  defendant, 
should  be  settled;  both  cases,  therefore,  are  within  the  reason  of 
the  remedy;  and  ought  to  be  so  adjudged,  unless  the  obvious, 
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plain  and  literal  sense  of  the  words  forbid  it.  If  we  attend  to 
the  words,  we  find  them  to  be  express,  positive,  free  from  am- 
biguity, and  without  room  for  such  implied  expressions :  * '  The 
judicial  power  of  the  United  States  shall  extend  to  controversies 
betvreen  a  state  and  citizens  of  another  state."  If  the  constitu- 
tion really  meant  to  extend  these  powers  only  to  those  contro- 
versies in  which  a  state  might  be  plaintiff,  to  the  exclusion  of 
those  in  which  citizens  had  demands  against  a  state,  it  is  incon- 
ceivable, that  it  should  have  attempted  to  convey  that  meaning 
in  words,  not  only  so  incompetent,  but  also  repugnant  to  it;  if 
it  meant  to  exclude  a  certain  class  of  these  controversies,  why 
were  they  not  expressly  excepted;  on  the  contrary,  not  even 
an  intimation  of  such  intention  appears  in  any  part  of  the  con- 
stitution. It  cannot  be  pretended,  that  where  citizens  urge  and 
insist  upon  demands  against  a  state,  which  the  state  refuses  to 
admit  and  comply  with,  that  there  is  no  controversy  between 
them.  If  it  is  a  controversy  between  them,  then  it  clearly  falls 
not  only  within  the  spirit,  but  the  very  words  of  the  constitu- 
tion. What  is  it  to  the  cause  of  justice,  and  how  can  it  affect 
the  definition  of  the  word  controversy,  whether  the  demands 
which  cause  the  dispute,  are  made  by  a  state  against  citizens  of 
another  state,  or  by  the  latter  against  the  former?  When  power 
is  thus  extended  to  a  controversy,  it  necessarily,  as  to  all  judi- 
cial purposes,  is  also  extended  to  those  between  whom  it  sub- 
sists.   .    .    . 

We  find  the  same  general  and  comprehensive  manner  of  ex- 
pressing the  same  ideas,  in  a  subsequent  clause;  in  which  the 
constitution  ordains,  that  ''in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in  which  a  state 
shall  be  a  party,  the  supreme  court  shall  have  original  jurisdic- 
tion." Did  it  mean  here  party-plaintiff?  If  that  only  was 
meant,  it  would  have  been  easy  to  have  found  words  to  express 
it.  Words  are  to  be  understood  in  their  ordinary  and  common 
acceptation,  and  the  word  party  being,  in  common  usage,  ap- 
plicable both  to  plaintiff  and  defendant,  we  cannot  limit  it  to 
one  of  them,  in  the  present  case.  We  find  the  legislature  of  the 
United  States  expressing  themselves  in  the  like  general  and  com- 
prehensive manner;  they  speak,  in  the  13th  section  of  the  judi- 
cial act,  of  controversies  where  a  state  is  a  party,  and  as  they 
do  not,  impliedly  or  expressly,  apply  that  term  to  either  of  the 
litigants,  in  particular,  we  are  to  understand  them  as  speakinf 
of  both.     In  the  same  section,  they  distinguish  the  cases  where 
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Hinbassadors  are  plaintiffs,  from  those  in  wliich  ambassadors  are 
defendants,  and  make  different  provisions  respecting  those  cases; 
and  it  is  not  unnatural  to  suppose,  that  they  would,  in  like  man- 
ner, have  distinguished  between  cases  where  a  state  was  plain- 
tiff, and  where  a  state  was  defendant,  if  they  had  intended  to 
make  any  difference  between  them;  or  if  they  had  apprehended 
that  the  constitution  had  made  any  difference  between  them. 

I  perceive,  and  therefore  candor  urges  me  to  mention,  a  cir- 
cumst<mce,  which  seems  to  favor  the  opposite  side  of  the  ques- 
tion. It  is  this:  the  same  section  of  the  constitution  which  ex- 
tends the  judicial  power  to  controvei-sies  ''between  a  state  and 
the  citizens  of  another  state,"  does  also  extend  that  power  to 
controversies  to  which  the  United  States  are  a  party.  Now,  it 
may  be  said,  if  the  word  party  comprehends  both  plaintiff  and 
defendant,  it  follows,  that  the  United  States  may  be  sued  by 
any  citizen,  between  whom  and  them  there  may  be  a  contro- 
versy. This  appears  to  me  to  be  fair  reasoning;  but  the  same 
principles  of  candor  which  urge  me  to  mention  this  objection, 
also  urge  me  to  suggest  an  important  difference  between  the  two 
cases.  It  is  this,  in  all  cases  of  actions  against  states  or  indi- 
vidual citizens,  the  national  courts  are  supported  in  all  their 
legal  and  constitutional  proceedings  and  judgments,  by  the  arm 
of  the  executive  power  of  the  United  States;  but  in  cases  of  ac- 
tions against  the  United  States,  there  is  no  power  which  the 
courts  can  call  to  their  aid.  From  this  distinction,  important 
conclusions  are  deducible,  and  they  place  the  case  of  a  state,  and 
the  case  of  the  United  States,  in  very  different  points  of  view. 

For  the  reasons  before  given,  I  am  clearly  of  opinion,  that  a 
state  is  suable  by  citizens  of  anotlier  state ;  but  lest  I  should 
be  understood  in  a  latitude  beyond  my  meaning,  I  tliink  it  neces- 
sary to  subjoin  this  caution,  viz. :  That  such  suability  may 
nevertheless  not  extend  to  all  the  demands,  and  to  every  kind 
of  action ;  there  may  be  exceptions.  For  instance,  I  am  far  from 
being  prepared  to  say,  that  an  individual  may  sue  a  state  on 
bills  of  credit  issued  before  the  constitution  was  established,  and 
wliich  were  issued  and  received  on  tlie  faith  of  the  state,  and  at 
a  time  when  no  ideas  or  expectations  of  judicial  interposition 
were  entertained  or  contemplated.     .     .     . 

The  following  order  was  made : — 

liY  THE  Court. — It  is  ordered  .  .  .  that  unless  the  said 
«tate  shall  either  in  due  form  appear,  or  show  cause  to  the  con- 
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trary  in  this  court,  by  the  first  day  of  next  term,  judgment  by 
default  shall  be  entered  against  the  said  state. 

[]\Ir.  Justice  Wilson  and  Mr.  Justice  Gushing  delivered 
concurring  opinions  based  upon  a  literal  interpretation  of  the 
phrase  "between  a  State  and  citizens  of  another  State."  Mr. 
Justice  Blair  took  the  same  view  and  in  his  opinion  he  made  the 
blunt  declaration  that  ''when  a  State,  by  adopting  the  Consti- 
tution, has  agreed  to  be  amenable  to  the  judicial  power  of  the 
United  States,  she  has,  in  that  respect,  given  up  her  right  of 
sovereignty."  Mr.  Justice  Iredell  dissented  on  the  ground 
that  an  action  of  assumpsit  would  not  lie  against  a  State  before 
the  adoption  of  the  Constitution  and  had  not  since  been  au- 
thorized by  Congress,  which  in  fact  had  no  power  to  authorize 
it] 
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SUPEEME   COUBT    OF   THE    UNITED    STATES.      1831. 

5  Peters,  1. 

Motion  for  injunction. 

[This  case  arose  on  a  motion  filed  by  the  Cherokee  Nation 
for  a  subpoena  and  for  an  injunction  to  restrain  the  State  of 
Georgia  and  its  officers  from  executing  or  enforcing  any  of  its 
laws  within  the  Cherokee  territory  as  designated  by  treaty  be- 
tween the  United  States  and  the  Cherokee  Nation.  The  bill  set 
forth  the  complainants  to  be  "the  Cherokee  nation  of  Indians, 
a  foreign  state,  not  owing  allegiance  to  the  United  States,  nor 
to  any  state  of  this  Union,  nor  to  any  prince,  potentate,  or  state, 
other  than  their  own."  ''That  from  time  immemorial,  the 
Cherokee  nation  have  composed  a  sovereign  and  independent 
state,  and  in  this  character  have  been  repeatedly  recognized, 
and  still  stand  recognized,  by  the  United  States,  in  the  various 
treaties  subsisting  between  their  nation  and  the  United  States." 
It  also  stated  when  these  treaties  were  made  and  their  substance, 
and  showed  how  certain  laws  enacted  by  the  State  of  Georgia 
violated  them.    No  counsel  appeared  for  the  State  of  Georgia.] 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court.    .    .     . 

If  courts  were  permitted  to  indulge  their  sympathies,  a  case 
better  calculated  to  excite  them  can  scarcely  be  imagined.  A 
people,  once  numerous,  powerful  and  truly  independent,  found 
by  our  ancestors  ui  the  quiet  and  uncontrolled  possession  of  an 
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ample  domain,  gradually  sinking  beneath  our  superior  policy, 
our  arts  and  our  arms,  have  yielded  their  lands  by  successive 
treaties,  each  of  which  contains  a  solemn  guarantee  of  the  resi- 
due, until  they  retain  no  more  of  their  formerly  extensive  ter- 
ritory than  is  deemed  necessary  to  their  comfortable  subsistence. 
To  preserve  this  remnant,  the  present  application  is  made. 

Before  we  can  look  into  the  merits  of  the  case,  a  preliminary 
inquiry  presents  itself.  Has  this  court  jurisdiction  of  the  cause? 
The  third  article  of  the  constitution  describes  the  extent  of  the 
judicial  power.  The  second  section  closes  an  enumeration  of  the 
cases  to  which  it  is  extended,  with  ** controversies "  ''between 
a  state  or  the  citizens  thereof  and  foreign  states,  citizens  or  sub- 
jects." A  subsequent  clause  of  the  same  section  gives  the  su- 
preme court  original  jurisdiction  ii^  nil  cases  in  which  a  state 
shall  be  a  party.  The  party  defendant  may  then  unquestionably 
be  sued  in  this  court.  ]\Iay  the  plaintiff  sue  in  it?  Is  the 
Cherokee  nation  a  foreign  state,  in  the  sense  in  which  that  term 
is  used  in  the  constitution?  The  counsel  for  the  plaintiffs  have 
maintained  the  affirmative  of  this  proposition  with  great  earnest- 
ness and  ability.  So  much  of  the  argument  as  was  intended  to 
prove  the  character  of  the  Cherokees  as  a  state,  as  a  distinct 
political  society,  separated  from  others,  capable  of  managing 
its  own  affairs  and  governing  itself,  has,  in  the  opinion  of  a  ma- 
jority of  the  judges,  been  completely  successful.  They  have 
been  uniformly  treated  as  a  state,  from  the  settlement  of  our 
country.  The  numerous  treaties  made  by  them  with  the  United 
States,  recognize  them  as  a  people  capable  of  maintaining  the 
relations  of  peace  and  war,  of  being  responsible  in  their  political 
character  for  any  violation  of  their  engagements,  or  for  any  ag- 
gression committed  on  the  cititzens  of  the  United  States,  by  any 
individual  of  their  community.  Laws  have  been  enacted  in  the 
spirit  of  these  treaties.  The  acts  of  our  government  plainly  rec- 
ognize the  Cherokee  nation  as  a  state,  and  the  courts  are  bound 
by  those  acts. 

A  question  of  much  more  difficulty  remains.  Do  the  Chero- 
kees constitute  a  foreign  state  in  the  sense  of  the  constitution? 
The  counsel  have  shown  conclusively,  that  they  are  not  a  state 
of  the  Union,  and  have  insisted  that,  individually,  they  are 
aliens,  not  owing  allegiance  to  the  United  States.  An  aggregate 
of  aliens  composing  a  state  must,  they  say,  be  a  foreign  state; 
each  individual  being  foreign,  tlie  whole  must  be  foreign. 

This  argument  is   imposing,  but  we  must  examine  it  more 


CHEROKEE  NATION  \.  STATE  OP  GEORGIA.    193 

closely  before  we  yield  to  it.  The  condition  of  the  Indians  in 
relation  to  the  United  States  is,  perhaps,  unlike  that  of  any  other 
two  people  in  existence.  In  general,  nations  not  owing  a  com- 
mon allegiance,  are  foreign  to  each  other.  The  term  foreign 
nation  is,  with  strict  propriety,  applicable  by  either  to  the  other. 
But  the  relation  of  the  Indians  to  the  United  States  is  marked 
by  peculiar  and  cardinal  distinctions  which  exist  nowhere  else. 
The  Indian  territory  is  admitted  to  compose  a  part  of  the  United 
States.  In  all  our  maps,  geographical  treatises,  histories  and 
laws,  it  is  so  considered.  In  all  our  intercourse  \nth  foreign 
nations,  in  our  commercial  regulations,  in  any  attempt  at  inter- 
course between  Indians  and  foreign  nations,  they  are  considered 
as  within  the  jurisdictional  limits  of  the  United  States,  subject 
to  many  of  those  restraints  which  are  imposed  upon  our  own 
citizens.  They  acknowledge  themselves,  in  their  treaties,  to  be 
under  the  protection  of  the  United  States ;  they  admit,  that  the 
United  States  shall  have  the  sole  and  exclusive  right  of  regulat- 
ing the  trade  with  them,  and  managing  all  their  affairs  as  they 
think  proper;  and  the  Cherokees  in  particular  were  allowed  by 
the  treaty  of  Hopewell,  which  preceded  the  constitution,  *'to 
send  a  deputy  of  their  choice,  whenever  they  think  proper,  to 
congress."  Treaties  were  made  with  some  tribes,  by  the  state 
of  New  York,  under  a  then  unsettled  construction  of  the  con- 
federation, by  which  they  ceded  all  their  lands  to  that  state, 
taking  back  a  limited  gi'ant  to  themselves,  in  which  they  admit 
their  dependence.  Though  the  Indians  are  acknowledged  to  have 
an  unquestionable,  and  heretofore  unquestioned,  right  to  the 
lands  they  occupy,  until  that  right  shall  be  extinguished  by  a 
voluntary  cession  to  our  government;  yet  it  may  be  doubted, 
whether  those  tribes  which  reside  witliin  the  acknowledged  boun- 
daries of  the  United  States  can,  with  strict  accuracy,  be  denom- 
inated foreign  nations.  They  may,  more  correctly,  perhaps,  be 
denominated  domestic  dependent  nations.  They  occupy  a  terri- 
tory to  which  we  assert  a  title  independent  of  their  will,  which 
must  take  effect  in  point  of  possession,  when  their  right  of  pos- 
session ceases.  Meanwhile,  they  are  in  a  state  of  pupilage ;  their 
relation  to  the  United  States  resembles  that  of  a  ward  to  his 
guardian.  They  look  to  our  government  for  protection;  rely  up- 
on its  kindness  and  its  power;  appeal  to  it  for  relief  to  their 
wants;  and  address  the  president  as  their  great  father.  They 
and  their  country  are  considered  by  foreign  nations,  as  well  as 
by  ourselves,  as  being  so  completely  under  the  sovereignty  of 


194  CASES  ON  CONSTITUTIONAIj  LAW. 

the  United  States,  that  any  attempt  to  acquire  their  lands,  or  to 
form  a  political  connection  ^vith  them,  would  be  considered  by 
all  as  an  invasion  of  our  territory  and  an  act  of  hostility.  These 
considerations  go  far  to  support  the  opinion,  that  the  framers 
of  our  constitution  had  not  the  Indian  tribes  in  view,  when  they 
opened  the  courts  of  the  Union  to  controversies  between  a  state 
or  the  citizens  thereof  and  foreign  states. 

In  considering  this  subject,  the  habits  and  usages  of  the  Indi- 
ans, in  their  intercourse  with  their  white  neighbors,  ought  not 
to  be  entirely  disregarded.  At  the  time  the  constitution  was 
framed,  the  idea  of  appealing  to  an  American  court  of  justice 
for  an  assertion  of  right  or  a  redress  of  wrong,  had  perhaps 
never  entered  the  mind  of  an  Indian  or  his  tribe.  Their  appeal 
was  to  the  tomahawk,  or  to  the  government.  This  was  well  un- 
derstood by  the  statesmen  who  framed  the  constitution  of  the 
United  States,  and  might  furnish  some  reason  for  omitting  to 
enumerate  them  among  the  parties  who  might  sue  in  the  courts 
of  the  Union.  Be  this  as  it  may,  the  peculiar  relations  between 
the  United  States  and  the  Indians  occupying  our  territory  are 
such,  that  we  should  feel  much  difficulty  in  considering  them  as 
designated  by  the  term  foreign  state,  were  there  no  other  part 
of  the  constitution  which  might  shed  light  on  the  meaning  of 
these  words.  But  we  think  that  in  construing  them,  consider- 
able aid  is  furnished  by  that  clause  in  the  eighth  section  of  the 
third  article,  which  empowers  congress  to  ''regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes." 

In  this  clause  they  are  as  clearly  contradistinguished,  by  a 
name  appropriate  to  themselves,  from  foreign  nations,  as  from 
the  several  states  composing  the  Union.  They  are  designated  by 
a  distinct  appellation ;  and  as  this  appellation  can  be  applied  to 
neither  of  the  others,  neither  can  the  appellation  distinguishing 
either  of  the  others  be,  in  fair  construction,  applied  to  them. 
The  objects  to  which  the  power  of  regulating  commerce  might 
be  directed,  are  divided  icto  three  distinct  classes — foreign  na- 
tions, the  several  states,  and  Indian  tribes.  When  forming  this 
article,  the  convention  considered  them  as  entirely  distinct.  We 
cannot  assume  that  the  distinction  was  lost,  in  framing  a  subse- 
quent article,  unless  there  be  something  in  its  language  to  au- 
thorize the  assumption. 

The  counsel  for  the  plaintiffs  contend,  that  the  words  "Indian 
tribes"  were  introduced  into  the  article  empowering  congress  to 
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regulate  commerce,  for  the  purpose  of  removing  those  doubts  in 
which  the  management  of  Indian  affairs  was  involved  by  the 
language  of  the  ninth  article  of  the  confederation.  Intending  to 
give  the  whole  power  of  managing  those  affairs  to  the  govern- 
ment about  to  be  instituted,  the  convention  conferred  it  explicit- 
ly; and  omitted  those  qualifications  which  embarrassed  the 
exercise  of  it,  as  granted  in  the  confederation.  This  may  be  ad- 
mitted, without  weakening  the  construction  which  has  been 
intimated.  Had  the  Indian  tribes  been  foreign  nations,  in  the 
\aew  of  the  convention,  this  exclusive  power  of  regulating  in- 
tercourse with  them  might  have  been,  and,  most  probably,  would 
have  been,  specifically  given,  in  language  indicating  that  idea, 
not  in  language  contradistinguishing  them  from  foreign  nations. 
Congress  might  have  been  empowered  *'to  regulate  commerce 
with  foreign  nations,  including  the  Indian  tribes,  and  among  the 
several  states."  This  language  would  have  suggested  itself  to 
statesmen  who  considered  the  Indian  tribes  as  foreign  nations, 
and  were  yet  desirous  of  mentioning  them  particularly. 

It  has  also  been  said  that  the  same  words  have  not  necessarih^ 
the  same  meaning  attached  to  them,  when  found  in  different 
parts  of  the  same  instrument;  their  meaning  is  controlled  by 
the  context.  This  is  undoubtedly  true.  In  common  language, 
the  same  word  has  various  meanings,  and  the  peculiar  sense  in 
which  it  is  used  in  any  sentence,  is  to  be  determined  by  the  con- 
text. This  may  not  be  equally  true  with  respect  to  proper 
names.  ''Foreign  nations"  is  a  general  term,  the  application  of 
which  to  Indian  tribes,  when  used  in  the  American  constitution, 
is,  at  best,  extremely  questionable.  In  one  article,  in  which  a 
power  is  given  to  be  exercised  in  regard  to  foreign  nations  gen- 
erally, and  to  the  Indian  tribes  particularly,  they  are  mentioned 
as  separate  in  terms  clearly  contradistinguishing  them  from 
each  other.  We  perceive,  plainly,  that  the  constitution,  in  this 
article,  does  not  comprehend  Indian  tribes  in  the  general  term 
"foreign  nations;"  not,  we  presume,  because  a  tribe  may  not  be 
a  nation,  but  because  it  is  not  foreign  to  the  United  States. 
When,  afterwards,  the  term  ** foreign  state"  is  introduced,  we 
cannot  impute  to  the  convention,  the  intention  to  desert  its  for- 
mer meaning,  and  to  comprehend  Indian  tribes  within  it,  unless 
the  context  force  that  construction  upon  us.  We  find  nothing 
in  the  context,  and  nothing  in  the  subject  of  the  article,  which 
leads  to  it. 

The  court  has  bestowed  its  best  attention  on  this  question, 
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and,  after  mature  deliberation,  the  majority  is  of  opinion,  that 
an  Indian  tribe  or  nation  within  the  United  States  is  not  a  for- 
eign state,  in  the  sense  of  the  constitution,  and  cannot  maintain 
an  action  in  the  courts  of  the  United  States.    .     .    . 

If  it  be  true,  that  the  Cherokee  nation  have  rights,  this  is  not 
the  tribunal  in  which  those  rights  are  to  be  asserted.  If  it  be 
true,  that  wrongs  have  been  inflicted,  and  that  still  greater  are 
to  be  apprehended,  this  is  not  the  tribunal  which  can  redress  the 
past  or  prevent  the  future. 

The  motion  for  an  injunction  is  denied. 

[]Mr.  Justice  Jopinson  and  Mr.  Justice  Baldwin  delivered 
concurring  opinions.  Mr.  Justice  Thompson  delivered  a  dis- 
senting opinion  in  which  Mr.  Justice  Story  concurred.] 

Note. — For  many  interesting  details  as  to  the  circumstances  giv- 
ing rise  to  this  case  and  the  later  case  of  Worcester  v.  Georgia  (1832), 
6  Peters,  515,  and  the  effectual  nullification  of  the  decision  in  the  latter 
by  President  Jackson  and  the  authorities  of  Georgia,  see  Phillips, 
"Georgia  and  State  Rights,"  Annual  Report  of  the  American  Historical 
Association  for  1901,  vol.  II.  A  valuable  account  of  the  subsequent 
dealings  of  the  Federal  Government  with  the  Cherokee  tribe  is  given 
in  Heckman  v.  United  States   (1912),  224  U.  S.  413. 


THE  OHIO  AND  MISSISSIPPI  RAILROAD  COMPANY  v. 

WHEELER. 

Supreme  Court  of  the  United  States.     1861. 
1  Black,  286. 

On  a  certificate  of  division  of  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Indiana. 

Mr.  Chief  Justice  Taney.  This  action  was  brouj^ht  in  the 
Circuit  Court  of  the  United  States  for  the  district  of  Indiana,  to 
recover  $2,400,  with  ten  per  cent  damages,  which  the  plaintiffs 
alleged  to  be  due  for  fifty  shares  of  the  capital  stock  of  the  com- 
pany, subscribed  by  the  defendant. 

The  declaration  states  that  the  plaintiffs  are  "a.  corporation, 
creatxid  by  the  laws  of  the  States  of  Indiana  and  Ohio,  haviug 
its  prineipal  place  of  business  in  Cincinnati,  in  the  State  of 
Ohio;  that  the  corporation  is  a  citizen  of  the  State  of  Ohio,  and 
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Henry  D.  Wlieeler,  the  defendant,  is  a  citizen  of  the  State  of 
Indiana. '  * 

The  defendant  pleaded  to  the  jurisdiction  of  the  court,  aver- 
ring that  he  was  a  citizen  of  the  State  of  Indiana,  and  that 
the  plaintiffs  were  a  body  politic  and  corporate,  created,  organ- 
ized, and  existing  in  the  same  State,  under  and  by  virtue  of  au 
act  of  assembly  of  the  State. 

The  plaintiffs  demurred  to  this  plea;  and  the  judges  being 
opposed  in  opinion  upon  the  question  whether  their  court  had 
jurisdiction,  ordered  their  division  of  opinion  to  be  certified  to 
this  court. 

A  brief  reference  to  cases  heretofore  decided  will  show  how 
the  question  must  be  answered.  And,  as  the  subject  was  fully 
considered  and  discussed  in  the  cases  to  which  we  are  about  to 
refer,  it  is  unnecessary  to  st^te  here  the  principles  and  rules  of 
law  which  have  heretofore  governed  the  decisions  of  the  court, 
and  must  decide  the  question  now  before  us. 

In  the  case  of  the  Bank  of  Augusta  v.  Earle,  (13  Pet.  512,) 
the  court  held,  that  the  artificial  person  or  legal  entity  kno\vn  to 
the  common  law  as  a  corporation  can  have  no  legal  existence 
out  of  the  bounds  of  the  sovereignty  by  which  it  is  created;  that 
it  exists  only  in  contemplation  of  law,  and  by  force  of  law;  and 
where  that  law  ceases  to  operate,  the  corporation  can  have  no 
existence.    It  must  dwell  in  the  place  of  its  creation. 

It  has  been  decided,  in  the  case  of  The  Bank  v.  Deveciux,  (5 
Cr.,  61,)  long  before  the  case  of  the  Bank  of  Augusta  v.  Earle 
came  before  the  court,  that  a  corporation  is  not  a  citizen,  within 
the  meaning  of  the  Constitution  of  the  United  States,  and  can- 
not maintain  a  suit  in  a  court  of  the  United  States  against  the 
citizen  of  a  different  State  from  that  by  which  it  was  chartered, 
unless  the  persons  who  compose  the  corporate  body  are  all  citi- 
zens of  that  State.  But,  if  that  be  tlic  case,  they  may  sue  by 
their  corporate  name,  averiing  the  citizenship  of  all  of  the  mem- 
bers; and  such  a  suit  would  be  regarded  as  the  joint  suit  of  the 
individual  persons,  united  together  in  the  corporate  bod}',  and 
acting  under  the  name  conferred  upon  them,  for  the  more  con- 
venient transaction  of  business,  and  consequently  entitled  to 
maintain  a  suit  in  the  courts  of  the  United  States  against  a  citi- 
7.en  of  another  State. 

This  question,  as  to  the  character  of  a  corporation,  and  the 
jurisdiction  of  the  courts  of  the  United  States,  in  cases  wherein 
they  were  sued,  or  brought  suit  in  their  corporate  name,  was 
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again  brought  before  the  court  in  the  case  of  The  Louisville, 
Cincinnati,  and  Charleston  Railroad  Company  v.  Letson,  re- 
ported in  2  How.  497 ;  and  the  court  in  that  case,  upon  full  con- 
sideration, decided,  that  where  a  corporation  is  created  by  the 
laws  of  a  St-ate,  the  legal  presumption  is,  that  its  members  are 
citizens  of  the  State  in  which  alone  the  corporate  body  has  a 
legal  existence;  and  that  a  suit  by  or  against  a  corporation,  in 
its  corporate  name,  must  be  presumed  to  be  a  suit  by  or  against 
citizens  of  the  State  which  created  the  corporate  body;  and 
that  no  averment  or  evidence  to  the  contrary  is  admissible,  for 
the  purposes  of  withdrawing  the  suit  from  the  jurisdiction  of 
a  court  of  the  United  States. 

The  question,  however,  was  felt  by  this  court  to  be  one  of 
great  difficulty  and  delicacy;  and  it  was  again  argued  and  ma- 
turely considered  in  the  case  of  Marshall  v.  The  Baltimore  and 
Ohio  Railroad  Company,  (16  How.  314,)  as  will  appear  by  the 
report,  and  the  decision  in  the  case  of  The  Louisville,  Cincinnati, 
and  Charleston  Railroad  Company  v.  Letson  reaffirmed. 

And  again,  in  the  case  of  The  Covington  Drawbridge  Com- 
pany V.  Shepherd  and  others,  (20  How.  232,)  the  same  question 
of  jurisdiction  was  presented,  and  the  rule  laid  down  in  the  two 
List-mentioned  cases  fully  maintained.  After  these  successive 
decisions,  the  law  upon  this  subject  must  be  regarded  as  settled ; 
and  a  suit  by  or  against  a  corporation  in  its  corporate  name,  as 
a  suit  by  or  against  citizens  of  the  State  Avhit-h  created  it. 

It  follows  from  these  decisions,  that  this  suit  in  the  corporate 
name  is,  in  contemplation  of  law,  tlie  suit  of  tlie  individual  per- 
sons who  compose  it,  and  must,  therefore,  be  regarded  and 
treated  as  a  suit  in  whir;h  citizens  of  Ohio  and  Indiana  are  joined 
as  plaintiffs  in  an  action  against  a  citizen  of  the  last-mentioned 
State.  Such  an  action  cannot  be  maintained  in  a  court  of  the 
United  States,  where  jurisdiction  of  the  case  depends  altogether 
on  the  citizenship  of  the  parties.  And,  in  such  a  suit,  it  can 
make  no  difference  whether  the  plaintiffs  sue  in  their  own  proper 
names,  or  by  the  corporate  name  and  style  by  which  they  are 
described. 

The  averments  in  the  declaration  would  seem  to  imply  that 
the  plaintiffs  claim  to  have  been  created  a  corporate  body,  and 
to  have  been  endued  witli  the  capacities  and  faculties  it  possesses 
by  the  co-operating  legislation  of  the  two  States,  and  to  be  one 
and  the  same  legal  being  in  both  States. 

If  this  were  the  case,  it  would  not  affect  the  question  of  juris- 
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diction  in  this  suit.  But  such  a  corporation  can  have  no  legal 
existence  upon  the  principles  of  the  common  law,  or  under  the 
decision  of  this  court  in  the  case  of  the  Bank  of  Augusta  v. 
Earle,  before  referred  to. 

It  is  true,  that  a  corporation  by  the  name  and  style  of  the 
plaintiffs  appears  to  have  been  chartered  by  the  States  of  Indi- 
ana and  Ohio,  clothed  with  the  same  capacities  and  powers,  and 
intended  to  accomplish  the  same  objects,  and  it  is  spoken  of  in 
the  laws  of  the  States  as  one  corporate  body,  exercising  the  same 
powers  and  fulfilling  the  same  duties  in  both  States.  Yet  it  has 
no  legal  existence  in  either  State,  except  by  the  law  of  the  State. 
And  neither  State  could  confer  on  it  a  corporate  existence  in 
the  other,  nor  add  to  or  diminish  the  powers  to  be  there  exer- 
cised. It  may,  indeed,  be  composed  of  and  represent,  under  the 
corporate  name,  the  same  natural  persons.  But  the  legal  entity 
or  person,  which  exists  by  force  of  law,  can  have  no  existence 
beyond  the  limits  of  the  State  or  sovereignt}^  which  brings  it 
into  life  and  endues  it  with  its  faculties  and  powers.  The  Presi- 
dent and  Directors  of  the  Ohio  and  Mississippi  Railroad  Com- 
pany is,  therefore,  a  distinct  and  separate  corporate  body  in 
Indiana  from  the  corporate  body  of  the  same  name  in  Ohio,  and 
they  cannot  be  joined  in  a  suit  as  one  and  the  same  plaintiff, 
nor  maintain  a  suit  in  that  character  against  a  citizen  of  Ohio 
or  Indiana  in  a  Circuit  Court  of  the  United  States.     .    .    . 

We  shall  certify  to  the  Circuit  Court  that  it  has  no  juris- 
diction of  the  case  on  the  facts  presented  by  the  pleadings. 


UNITED  STATES  v.  TEXAS. 

Supreme  CJourt  of  the  United  States.     1892. 
143  United  States,  621. 

Original.     In  equity. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  original  bill  in  this  court  pui*suant 
to  the  act  of  IMay  2,  1890,  providing  a  temporary  government 
for  the  Territory  of  Oklahoma.  The  25th  section  recites  tlie 
existence  of  a  controversy  between  the  United  States  and  the 
State  of  Texas  as  to  the  ownership  of  what  is  designated  on  the 
map  of  Texas  as  Greer  County,  and  provides  that  the  act  shall 
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not  be  construed  to  apply  to  that  county  until  the  title  to  the 
same  has  been  adjudicated  and  detenu ined  to  be  in  the  United 
States.  In  order  that  there  might  be  a  speedy  and  final  judi- 
cial determination  of  this  controversy  the  Attorney-General  of 
the  United  States  was  authorized  and  directed  to  commence  and 
prosecute  on  behalf  of  the  United  States  a  proper  suit  in  equity 
ni  this  court  against  the  State  of  Texas,  setting  forth  the  title 
of  the  United  States  to  the  country  lying  between  the  North 
and  South  Forks  of  the  Red  River  where  the  Indian  Territory 
and  the  State  of  Texas  adjoin,  east  of  the  one  hundredth  degree 
of  longitude,  and  claimed  by  the  State  of  Texas  as  within  its 
boundary.     26  Stat,  81,  92,  c.  182,  §  25. 

The  State  of  Texas  appeared  and  filed  a  demurrer,  and,  also, 
an  answer  denying  the  material  allegations  of  the  bill.  The  case 
is  now  before  the  court  only  upon  the  demurrer,  the  principal 
grounds  of  which  are:  That  the  question  presented  is  political 
in  its  nature  and  character,  and  not  susceptible  of  judicial  de- 
termination by  this  court  in  the  exercise  of  its  jurisdiction  as 
conferred  by  the  Constitution  and  laws  of  the  United  States; 
that  it  is  not  competent  for  the  general  government  to  bring 
suit  against  a  State  of  the  Union  in  one  of  its  own  courts,  es- 
pecially when  the  right  to  be  maintained  is  mutually  asserted 
by  the  United  States  and  the  State,  namely,  the  ownership  of 
certain  designated  territory;  and  that  the  plaintiff's  cause  of 
action,  being  a  suit  to  recover  real  property,  is  legal  and  not 
equitable,  and,  consequently,  so  much  of  the  act  of  May  2,  1890, 
as  authorizes  and  directs  the  prosecution  of  a  suit  in  equity  to 
determine  the  rights  of  the  United  States  to  the  territory  in 
question  is  unconstitutional  and  void.     .     .     . 

In  support  of  the  contention  that  the  ascertainment  of  the 
boundary  between  a  Territory  of  the  United  States  and  one  of 
the  States  of  the  Union  is  political  in  its  nature  and  character, 
and  not  susceptible  of  judicial  determination,  the  defendant  cites 
Foster  v.  Neilson,  2  Pet.,  253,  307,  309;  Cherokee  Nation  v, 
Georgia,  5  Pet.,  1,  21 ;  United  States  v.  Arredondo,  6  Pet.,  691, 
711 ;  and  Garcia  v.  Lee,  12  Pet.,  511,  517.    .     .    . 

These  authorities  do  not  control  the  present  case.  They  relate 
to  questions  of  boundary  between  independent  nations,  and  have 
no  application  to  a  question  of  that  character  arising  between 
the  General  Government  and  one  of  the  States  composing  the 
Union,  or  between  two  States  of  the  Union.  By  the  Articles  of 
Confederation,  Congress  was  made  ''the  last  resort  on  appeal 
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in  all  disputes  and  differences*'  then  subsisting  or  which  there- 
after  might    arise    ''between   two    or   more    States    concerning 
boundar}',  jurisdiction,  or  any  other  cause  whatever;"  the  au- 
thority so  conferred  to  be  exercised  by  a  special  tribunal  to  be 
organized  in  the  mode  prescribed  in  those  Articles,  and  its  judg- 
ment to  be  final  and  conclusive.     Art.  9.     At  the  time  of  the 
adoption  of  the  Constitution,  there  existed,  as  this  court  said 
in  Rhode  Island  v.  Massachusetts,  12  Pet.,  657,  723,  724,  con- 
troversies between  eleven  States,  in  respect  to  boundaries,  which 
had  continued  from  the  first  settlement  of  the  colonies.     Tlie 
necessity  for  the  creation  of  some  tribunal  for  the  settlement  of 
these  and  like  controversies  that  might  arise,  under  the  new 
government  to  be  formed,  must,  therefore,  have  been  perceived 
by  the  framers  of  the  Constitution,  and,  consequently,  among 
the   controversies  to  which   the  judicial  power  of  the   United 
States  was  extended  by  the  Constitution,  we  find  those  between 
two  or  more  States.     And  that  a  controversy  between  two  or 
more  States,  in  respect  to  boundary,  is  one  to  which,  under  the 
Constitution,  such  judicial  power  extends,  is  no  longer  an  open 
question  in  this  court.    The  cases  ^of  Rhode  Island  v.  j\Iassachu- 
setts,  12  Pet.,  657 ;  New  Jersey  v.  New  York,  5  Pet.,  2S4,  290 ; 
Missouri  v.  Iowa,  7  How.,  660;  Florida  v.  Georgia,  17  How., 
478;  Alabama  v.  Georgia,  23  How.,  505;  Virginia  v.  West  Vir- 
ginia, 11  Wall.,  39,  55 ;  Missouri  v.  Kentucky,  11  Wall.,  395 ; 
Indiana  v.  Kentucky,  136  U.  S.,  479 ;  and  Nebraska  v.  Iowa, 
ante,  359,  were  all  original  suits,  in  this  court,  for  the  judicial 
determination  of  disputed  boundary  lines  between  States.    .    .    . 
In  view  of  these  cases,  it  cannot,  with  propriety,  be  said  that 
a  question  of  boundary  between  a  Territory  of  the  United  States 
and  one  of  the  States  of  the  Union  is  of  a  political  nature,  and 
not   susceptible   of   judicial   determination   by   a  court   having 
jurisdiction   of   such   a   controversy.      The    important    question 
therefore  is,  whether  this  court  can,  under  the  Constitution,  take 
cognizance  of   an  original  suit  brouglit  by  the  United   States 
against  a  State  to  determine  the  boundary  between  one  of  the 
Territories  and  such  State.     Texas  insists  tliat  no  such  juris- 
diction has  been  conferred  upon  this  court,  and  that  the  only 
mode  in  which  the  present  dispute  can  be  peaceably  settled  is 
by  agreement,  in  some  form,  between  the  United  States  and  that 
State.     Of  course,  if  no  such  agreement  can  be  reached — and  it 
seems  that  one  is  not  probable — and  if  neither  party  -will  sur- 
render its  claim  of  authority  and  jurisdiction  over  the  disputed 
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territory,  the  result,  according  to  the  defendant's  theory  of  the 
Constitution,  must  be  that  the  United  States,  in  order  to  effect 
a  settlement  of  this  vexed  question  of  boundary,  must  bring  its 
suit  in  one  of  the  courts  of  Texas — that  State  consenting  that  its 
courts  may  be  open  for  the  assertion  of  claims  against  it  by  the 
United  States — or  that,  in  the  end,  there  must  be  a  trial  of 
physical  strength  between  the  government  of  the  Union  and 
Texas.  The  first  alternative  is  unwarranted  both  by  the  letter 
and  spirit  of  the  Constitution.  IMr.  Justice  Story  has  well  said : 
''It  scarcely  seems  possible  to  raise  a  reasonable  doubt  as  to 
the  propriety  of  giving  to  the  national  courts  jurisdiction  of 
cases  in  which  the  United  States  are  a  party.  It  would  be  a 
perfect  novelty  in  the  history  of  national  jurisprudence,  as  well 
as  of  public  law,  that  a  sovereign  had  no  authority  to  sue  in  his 
own  courts.  Unless  this  power  were  given  to  the  United  States, 
the  enforcement  of  all  their  rights,  powers,  contracts  and  priv- 
ileges in  their  sovereign  capacity  would  be  at  the  mercy  of  the 
States.  They  must  be  enforced,  if  at  all,  in  the  State  tribunals." 
Story  Const.,  §  1674.  The  second  alternative,  above  mentioned, 
has  no  place  in  our  constitutional  system,  and  cannot  be  con- 
templated by  any  patriot  except  with  feelings  of  deep  concern. 

The  cases  in  this  court  show  that  the  framers  of  the  Consti- 
tution did  provide,  by  that  instrument,  for  the  judicial  deter- 
mination of  all  cases  in  law  and  equity  between  two  or  more 
States,  including  those  involving  questions  of  boundary.  Did 
they  omit  to  provide  for  the  judicial  determination  of  controver- 
sies arising  between  the  United  States  and  one  or  more  of  the 
States  of  the  Union?  This  question  is  in  effect  answered  by 
United  States  v.  North  Carolina,  136  U.  S.,  211.  ...  As, 
however,  the  question  of  jurisdiction  is  vital  in  this  case,  and 
is  distinctly  raised,  it  is  proper  to  consider  it  upon  its  merits. 
.  .  .  [Here  follows  a  recital  of  art.  3,  §  2,  of  the  Constitu- 
tion, and  the  Eleventh  Amendment.] 

it  is  apparent  upon  the  face  of  these  clauses  that  in  one  class 
of  cases  the  jurisdiction  of  the  courts  of  the  Union  depends  *'on 
the  character  of  the  cause,  whoever  may  be  the  parties,"  and, 
in  the  other,  on  the  character  of  the  parties,  whatever  may  be 
the  subject  of  controversy.  Cohens  v.  Virginia,  6  Wheat.,  264, 
378,  393.  The  present  suit  falls  in  each  class,  for  it  is,  plainly, 
one  arising  under  the  Constitution,  laws  and  treaties  of  the 
United  States,  and,  also,  one  in  which  the  United  States  is  a 
party.     It  is,  therefore,  one  to  which,  by  the  express  words  of 
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Hie   Constitution,  the  judicial  power  of  the  United  States  ex- 
tends.   That  a  Circuit  Court  of  the  United  States  has  not  juris- 
diction, under  existing  statutes,  of  a  suit  by  the  United  States 
against  a  State,  is  clear;  for  by  the  Revised  Statutes  it  is  de- 
clared— as  was  done  by  the  Judiciary  Act  of  1789 — that  ''the 
Supreme  Court  shall  have  exclusive  jurisdiction  of  all  controver- 
sies  of  a  civil  nature  where  a  State  is  a  party,  except  between 
a  State  and  its  citizens,  or  between  a  State  and  citizens  of  other 
States  or  aliens,  in  which  latter  cases  it  shall  have  original,  but 
not  exclusive,  jurisdiction."    Rev.  Stat.,  §  687;  Act  of  Septem- 
ber 24,  1789,  c.  20,  §  13 ;  1  Stat,  80.    Such  exclusive  jurisdiction 
was  given  to  this  court,  because  it  best  comported  with  the  dig- 
nity of  a  State,  that  a  case  in  which  it  was  a  party  should  be 
determined  in  the  highest,  rather  than  in  a  subordinate  judicial 
tribunal  of  the  nation.    Why  then  may  not  this  court  take  orig- 
inal  cognizance   of   the   present   suit   involving   a   question    of 
boundary  between  a  Territory  of  the  United  States  and  a  State  ? 
The  words  in  the  Constitution,  ''in  all  cases    ...    in  which 
a  State  shall  be  party,  the  Supreme  Court  shall  have  original 
jurisdiction,"  necessarily  refer  to  all  cases  mentioned  in  the  pre- 
ceding clause  in  which  a  State  may  be  made,  of  right,  a  party 
defendant,  or  in  which  a  State  may,  of  right,  be  a  party  plain- 
tiff.   It  is  admitted  that  these  words  do  not  refer  to  suits  brought 
against  a  State  by  its  own  citizens  or  by  citizens  of  other  States, 
or  by  citizens  or  subjects  of  foreign  States,  even  where  such 
suits   arise   under  the   Constitution,   laws   and   treaties   of   the 
United  States,  because  the  judicial  power  of  the  United  States 
does  not  extend  to  suits  of  individuals  against  States.     Hans  v. 
Louisiana,  134  U.  S.,  1,  and  authorities  there  cited ;  North  Caro- 
lina V.  Temple,  134  U.  S.,  22,  30.     It  is,  however,  said  that  the 
words  last  quoted  refer  only  to  suits  in  which  a  State  is  a  party, 
and  in  which,  also,  the  opposite  party  is  another  State  of  the 
Union  or  a  foreign  State.     This  cannot  be  correct,  for  it  must 
be  conceded  that  a  State  can  bring  an  original  suit  in  this  court 
against  a  citizen  of  another  State.    Wisconsin  v.  Pelican  Ins.  Co. 
127  U.  S.,  265,  287.     Besides,  unless  a  State  is  exempt  alto- 
gether from  suit  by  the  United  States,  we  do  not  perceive  upon 
what  sound  rule  of  construction  suits  brought  by  the  United 
States  in  this  court — especially  if  they  be  suits  the  correct  de- 
cision of  which  depends  upon  the  Constitution,  laws  or  treaties 
of  the  United  States — are  to  be  excluded  from  its  original  juris- 
diction as  defined  in  the  Constitution.     That  instrument  extends 
the  judicial  power  of  the  United  States  "to  all  cases,"  in  law 
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and  equity,  arising  under  the  Constitution,  laws  and  treaties  of 
the  United  States,  and  to  controversies  in  which  the  United 
States  sliall  be  a  party,  and  confers  upon  this  court  original  ju- 
risdiction ''in  all  cases"  ''in  which  a  State  shall  be  party,"  that 
is,  in  all  cases  mentioned  in  the  preceding  clause  in  which  a 
State  ma}',  of  right,  be  made  a  party  defendant,  as  well  as  in 
all  cases  in  which  a  State  may,  of  right,  institute  a  suit  in  a 
court  of  tlie  United  States.  The  present  case  is  of  the  former 
class.  AVe  cannot  assume  that  the  framers  of  the  Constitution, 
while  extending  the  judicial  power  of  the  United  States  to  con- 
troversies between  two  or  more  States  of  the  Union,  and  between 
a  State  of  the  Union  and  foreign  States,  intended  to  exempt  a 
State  altogether  from  suit  b}^  the  General  Government.  They 
could  not  have  overlooked  the  possibility  that  controversies, 
capable  of  judicial  solution,  might  arise  between  the  United 
States  and  some  of  the  States,  and  that  the  permanence  of  the 
Union  might  be  endangered  if  to  some  tribunal  was  not  intrusted 
the  power  to  determine  them  according  to  the  recognized  prin- 
ciples of  law.  And  to  what  tribunal  could  a  trust  so  momentous 
be  more  appropriately  committed  than  to  that  which  the  people 
of  the  United  States,  in  order  to  form  a  more  perfect  Union,  es- 
tablish justice  and  insure  domestic  tranquillity,  have  constituted 
with  authority  to  speak  for  all  the  people  and  all  the  States, 
upon  questions  before  it  to  wliich  the  judicial  power  of  the  na- 
tion extends?  It  would  be  difficult  to  suggest  any  reason  why 
this  court  should  have  jurisdiction  to  determine  questions  of 
boundary  between  two  or  more  States,  but  not  jurisdiction  of 
controversies  of  like  character  between  the  United  States  and 
a  State.    .    .    . 

We  are  of  opinion  that  this  court  has  jurisdiction  to  determine 
the  disputed  question  of  boundary  between  the  United  States 
and  Texas.     .     .     . 

Demurrer  overruled. 

Mr.  Chief  Justice  Fuller,  with  whom  concurred  Mr.  Jus- 
tice Lamar,  dissenting. 

Mr.  Justice  Lamar  and  myself  are  unable  to  concur  in  the 
decision  just  announced. 

This  court  has  original  jurisdiction  of  two  classes  of  cases  only, 
those  affecting  ambassadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  State  shall  be  a  party. 

The  judicial  power  extends  to  "controversies  between  two  or 
more  States;"  "between  a  State  and  citizens  of  another  State j'* 
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and  "between  a  State  or  the  citizens  thereof,  and  foreign  States, 
citizens  or  subjects."  Our  original  jurisdiction,  which  depends 
solely  upon  the  character  of  the  parties,  is  confined  to  the  cases 
enumerated,  in  which  a  State  may  be  a  party,  and  this  is  not  one 
of  them. 

The  judicial  power  also  extends  to  controversies  to  which  the 
United  States  shall  be  a  party,  but  such  controversies  are  not 
included  in  the  grant  of  original  jurisdiction.  To  the  contro- 
versy here  the  United  States  is  a  party. 

We  are  of  opinion,  therefore,  that  this  case  is  not  wiihin  the 
original  jurisdiction  of  the  court. 


SOUTH  DAKOTA  v.  NORTH  CAROLINA. 

Supreme  Court  of  the  United  States.     1904. 
192  United  States,  286. 

Original. 

[In  1866  the  State  of  North  Carolina  authorized  the  issue  of 
l)onds  to  complete  the  Western  North  Carolina  Railway,  with 
the  proviso  that  such  bonds  should  be  secured  by  mortgages  of 
equivalent  amounts  on  the  stock  owned  by  the  State  in  another 
railway.  In  1901  the  owners  of  a  large  part  of  the  outstanding 
bonds  presented  ten  of  them  to  the  State  of  South  Dakota,  which 
then  filed  a  bill  asking  that  North  Carolina  be  required  to  pay 
the  amount  due  on  the  bonds  and  that  in  default  of  payment  the 
railway  shares  on  the  security  of  which  tlie  bonds  were  issued 
might  be  sold.] 

Mr.  Justice  Brewer  .  .  .  delivered  the  opinion  of  the 
court. 

There  can  be  no  reasonable  doubt  of  the  validity  of  the  bonds 
and  mortgages  in  controversy.  There  is  no  cli allonge  of  the  stat- 
utes by  which  they  were  authorized.  .  .  .  Neither  can  there 
be  any  question  respecting  the  title  of  South  Dakota  to  these 
bonds.  They  are  not  held  by  the  State  as  representative  of  indi- 
vidual o\^Tiers,  as  in  the  case  of  New  Hampshire  v.  Louisiana, 
108  U.  S.  76,  for  they  were  given  outright  and  absolutely  to  the 
State.     .    .    . 

The  title  of  South  Dakota  is  as  perfect  as  though  it  had  re- 
ceived  these  bonds  directly  from   North   Carolina.     We   have. 
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therefore,  before  lis  the  case  of  a  State  with  an  unquestionable 
title  to  bonds  issued  by  another  State,  secured  by  a  mortj^age  of 
railroad  stock  belonpring  to  that  State,  coming  into  this  court  and 
invoking  its  jurisdiction  to  compel  payment  of  those  bonds  and 
a  subjection  of  the  mortgaged  property  to  the  satisfaction  of  the 
debt. 

lias  this  court  jurisdiction  of  such  a  controversy,  and  to  what 
extent  may  it  grant  relief?  Obviously,  that  jurisdiction  is  not 
affected  by  the  fact  that  the  donor  of  these  bonds  could  not  in- 
voke it.  .  .  .  Obviously,  too,  the  subject-matter  is  one  of  ju- 
dicial cognizance.  If  anything  can  be  considered  as  justiciable 
it  is  a  claim  for  money  due  on  a  written  promise  to  pay  and  if  it 
be  justiciable,  does  it  matter  how  the  plaintiff  acquires  title, 
providing  it  be  honestly  acquired?     .    .     . 

Coming  now  to  the  right  of  South  Dakota  to  maintain  this 
suit  against  North  Carolina,  we  remark  that  it  is  a  controversy 
between  two  States ;  that  by  §  2,  art.  Ill  of  the  Constitution  this 
court  is  given  original  jurisdiction  of  ''controversies  between- 
two  or  more  States."  In  Missouri  v.  Illinois  and  the  Sanitar3' 
District  of  Chicago,  180  U.  S.  208,  Mr.  Justice  Shiras,  speaking 
for  the  court,  reviewed  at  length  the  history  of  the  incorpora- 
tion of  tliis  provision  into  the  Federal  Constitution,  and  the  de- 
cisions rendered  by  this  court  in  respect  to  such  jurisdiction, 
closing  with  these  words  (p.  240)  : 

"The  cases  cited  show  that  such  jurisdiction  has  been  exer- 
cised in  cases  involving  boundaries  and  jurisdiction  over  lands 
and  their  inhabitants,  and  in  cases  directly  affecting  the  prop- 
erty rights  and  interests  of  a  State." 

The  present  case  is  one  ''directly  affecting  the  property  rights 
and  interests  of  a  State." 

Although  a  repetition  of  this  review  is  unnecessary,  two  or 
three  matters  are  worthy  of  notice.  The  original  draft  of  the 
Constitution  reported  to  the  convention  gave  to  the  Senate  ju- 
risdiction of  all  disputes  and  controversies  "between  two  or  more 
States,  respecting  jurisdiction  or  territory,"  and  to  the  Supreme 
Court  jurisdiction  of  "controversies  between  two  or  more  States, 
except  such  as  shall  regard  territory  or  jurisdiction."  A  claim 
for  money  due  being  a  controversy  of  a  justiciable  nature,  and 
one  of  the  most  common  of  controversies,  would  seem  to  natural- 
ly fall  within  the  scope  of  the  jurisdiction  thus  intended  to  be 
conferred  upon  the  Supreme  Court.  In  the  subsequent  revision 
by  the  convention  the  power  given  to  the  Senate  in  respect  to 
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controversies  between  the  States  was  stricken  out,  as  well  as  the 
limitation  upon  the  jurisdiction  of  this  court,  leaving  to  it  in 
the  language  now  found  in  the  Constitution  jurisdiction  without 
any  limitation  of  ''controversies  between  two  or  more  States." 

The  Constitution  as  it  originally  stood  also  gave  to  this  court 
jurisdiction  of  controversies  ''between  a  State  and  citizens  of 
another  State."  Under  that  clause  Chisholm  v.  Georgia,  2  Dall. 
419,  was  decided,  in  which  it  was  held  that  a  citizen  of  one  State 
might  maintain  in  this  court  an  action  of  assumpsit  against 
another  State.  In  consequence  of  that  decision  the  Eleventh 
Amendment  was  adopted,  which  provides  that  the  "judicial 
power  of  the  United  States  shall  not  be  construed  to  extend  to 
any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  State."  It  will  be  perceived  that  this 
amendment  only  granted  to  a  State  immunity  from  suit  by  an 
individual,  and  did  not  affect  the  jurisdiction  over  controversies 
between  two  or  more  States.    .    .    . 

In  Rhode  Island  v.  Massachusetts,  12  Pet.  657,  this  court  sus- 
tained its  jurisdiction  of  a  suit  in  equity  brought  by  one  State 
against  another  to  determine  a  dispute  as  to  boundary.     .     .     . 

In  United  States  v.  North  Carolina,  136  U.  S.  211,  we  took 
jurisdiction  of  an  action  brought  by  the  United  States  against 
North  Carolina  to  recover  interest  on  bonds,  and  decided  the 
case  upon  its  merits.  It  is  true  there  was  nothing  in  the  opinion 
in  reference  to  the  matter  of  jurisdiction,  but  as  said  in  United 
States  V.  Texas,  143  U.  S.  621,  642 :    .    .    . 

"But  it  did  not  escape  the  attention  of  the  court,  and  the 
judgment  would  not  have  been  rendered  except  upon  the  theory 
that  this  court  has  original  jurisdiction  of  a  suit  by  the  United 
States  against  a  State." 

See  also  United  States  v.  Michigan,  190  U.  S.  379,  decided  at 
the  last  term,  in  which  a  bill  in  equity  for  an  accounting  and  a 
recovery  of  money  was  sustained.     .    .     . 

Without  noticing  in  detail  the  other  cases  referred  to  by  Mr. 
Justice  Shiras  in  Missouri  v.  Illinois  et  al.,  180  U.  S.  208,  it  is 
enough  to  say  that  the  clear  import  of  the  decisions  of  this  court 
from  the  beginning  to  the  present  time  is  in  favor  of  its  juris- 
diction over  an  action  brought  by  one  State  against  another,  to 
enforce  a  property  right.  Chisholm  v.  Georgia  was  an  action  of 
assumpsit;  United  States  v.  North  Carolina,  an  action  of  debt; 
United  States  v.  Michigan,  a  suit  for  an  accounting;  and  that 
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which  was  sought  in  each  was  a  money  judgment  against  the 
defendant  State. 

But  we  are  confronted  with  the  contention  that  there  is  no 
power  in  tliis  court  to  enforce  such  a  judcrmcnt,  and  such  lack 
of  power  is  conclusive  evidence  that,  notwithstanding  the  general 
language  of  the  Constitution,  there  is  an  implied  exception  of 
actions  brought  to  recover  money.  The  public  property  held  by 
any  municipality,  city,  county,  or  State  is  exempt  from  seizure 
upon  execution,  because  it  is  held  by  such  corporation,  not  as  a 
part  of  its  private  assets,  but  as  a  trustee  for  public  purposes. 
Meriwether  v.  Garrett,  102  U.  S.  472,  513.  As  a  rule,  no  such 
municipality  has  any  private  property  subject  to  be  taken  upon 
execution.  A  levy  of  taxes  is  not  within  the  scope  of  the  judicial 
power  except  as  it  commands  an  inferior  municipality  to  execute 
the  power  granted  by  the  legislature. 

In  Rees  v.  City  of  Watertown,  19  Wall.  107,  116,  117,  we 
said: 

"We  are  of  the  opinion  that  this  court  has  not  the  power  to 
direct  a  tax  to  be  levied  for  the  payment  of  these  judgments. 
This  power  to  impose  burdens  and  raise  money  is  the  highest 
attribute  of  sovereignty,  and  is  exercised,  first,  to  raise  monej- 
for  public  purposes  only;  and,  second,  by  the  power  of  legisla- 
tive authority  only.  It  is  a  power  that  has  not  been  extended 
to  the  judiciary.  Especially  is  it  beyond  the  power  of  the  Fed- 
eral judiciary  to  assume  the  place  of  a  State  in  the  exercise  of 
this  authority,  at  once  so  delicate  and  so  important."    .     .     . 

Further,  in  this  connection  may  be  noticed  Gordon  v.  United 
States,  117  U.  S.  697,  in  which  this  court  declined  to  take  juris- 
diction of  an  appeal  from  the  Court  of  Claims,  under  the  statute 
as  it  stood  at  the  time  of  the  decision,  on  the  ground  that  there 
was  not  vested  by  the  act  of  Congress  power  to  enforce  its  judg- 
ment. We  quote  the  following  from  the  opinion,  which  was  the 
last  prepared  by  Chief  Justice  Taney  (pp.  702,  704)  : 

"The  award  of  execution  is  a  part,  and  an  essential  part,  of 
every  judgment  passed  by  a  court  exercising  judicial  power.  It 
18  no  judgment,  in  the  legal  sense  of  the  term,  without  it.  With- 
out such  an  award  the  judgment  would  be  inoperative  and  nuga- 
tory, leaving  the  aggrieved  party  without  a  remedy.  .  .  .  In- 
deed, no  principle  of  constitutional  law  has  been  more  firmly 
established  or  constantly  adhered  to  than  the  one  above  stated, — 
that  is,  that  this  court  has  no  jurisdiction  in  any  case  where  it 
cannot  render  judgment  in  the  legal  sense  of  the  term ;  and  when 
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it  depends  upon  the  legislature  to  carry  its  opinion  into  effect 
or  not  at  the  pleasure  of  Congress."  See  also  In  re  Sanborn, 
148  U.  S.  222,  and  La  Abra  Silver  Mining  Co.  v.  United  States, 
175  U.  S.  423,  456. 

We  have,  then,  on  the  one  hand  the  general  language  of  the 
Constitution,  vesting  jurisdiction  in  this  court  over  "controver- 
sies between  two  or  more  States,"  the  history  of  that  jurisdic- 
tional clause  in  the  convention,  the  cases  of  Chisholm  v.  Georgia, 
United  States  v.  North  Carolina,  and  United  States  v.  Michigan, 
(in  which  this  court  sustained  jurisdiction  over  actions  to  recover 
money  from  a  State,)  the  manifest  trend  of  other  decisions,  the 
necessity  of  some  way  of  ending  controversies  between  States, 
and  the  fact  that  this  claim  for  the  payment  of  money  is  one 
justiciable  in  its  nature;  on  the  other,  certain  expression  of  in- 
dividual opinions  of  justices  of  this  court,  the  difficulty  of  en- 
forcing a  judgment  for  money  against  a  State  by  reason  of  its 
oi'dinary  lack  of  private  property  subject  to  seizure  upon  execu- 
tion, and  the  absolute  inability  of  a  court  to  compel  a  levy  of 
taxes  by  the  legislature.  Notwithstanding  the  embarrassments 
which  surround  the  question,  it  is  directly  presented,  and  may 
have  to  be  determined  before  the  case  is  finally  concluded,  but 
for  the  present  it  is  sufficient  to  state  the  question  with  its  diffi- 
culties. 

There  is  in  this  case  a  mortgage  of  property,  and  the  sale  of 
that  property  under  a  foreclosure  may  satisfy  tlie  plaintiff's 
claim.  If  that  should  be  the  result,  there  would  be  no  necessity 
for  a  personal  judgment  against  the  State.  That  the  State  is  a 
necessarj^  party  to  the  foreclosure  of  the  mortgage  was  settled 
by  Christian  v.  Atlantic  &  N.  C.  R.  Co.,  133  U.  S.  233.  Equity 
is  satisfied  by  a  decree  for  a  foreclosure  and  sale  of  the  mort- 
gaged property,  leaving  the  question  of  a  judgment  over  for  any 
deficiency  to  be  determined  when,  if  ever,  it  arises.  And  surely 
if,  as  we  have  often  held,  this  court  has  jurisdiction  of  an  action 
by  one  State  against  another  to  recover  a  tract  of  land,  there 
would  seem  to  be  no  doubt  of  the  jurisdiction  of  one  to  enforce 
the  delivery  of  personal  property. 

A  decree  will,  therefore,  be  entered,  which,  after  finding  the 
amount  due  on  the  bonds  and  coupons  in  suit  to  be  twenty -seven 
thousand  four  hundred  dollars  ($27,400),  (no  interest  being  re- 
coverable, United  States  v.  North  Carolina,  136  U.  S.  211),  and 
that  the  same  are  secured  by  100  shares  of  the  stock  of  the 
North  Carolina  Railroad  Company,  belonging  to  the  State  of 
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North  Carolina,  shall  order  that  the  said  State  of  North  Caro- 
lina pay  said  amonnt  with  costs  of  suit  to  the  State  of  South 
Dakota  on  or  before  the  1st  Monday  of  January,  1905,  and  that 
in  default  of  such  payment  an  order  of  sale  be  issued  to  the 
]\Iarshal  of  this  court,  directing  him  to  sell  at  public  auction  all 
the  interests  of  the  State  of  North  Carolina  in  and  to  one  hun- 
dred shares  of  the  capital  stock  of  the  North  Carolina  Railroad 
Company,  such  sale  to  be  made  at  the  east  front  door  of  the 
Capitol  Building  in  this  city,  public  notice  to  be  given  of  such 
sale  by  advertisements  once  a  week  for  six  weeks  in  some  daily 
paper  published  in  the  City  of  Raleigh,  North  Carolina,  and  also 
in  some  daily  paper  published  in  the  City  of  Washington. 

And  either  of  the  parties  to  this  suit  may  apply  to  the  court 
upon  the  foot  of  this  decree,  as  occasion  may  require. 

Mr.  Justice  White,  with  whom  concurred  Mr.  Chief  Justice 
Fuller,  Mr.  Justice  McKenna,  and  Mr.  Justice  Day,  dis- 
senting.   .    .    . 

Note. — Of  the  later  history  of  this  case,  Justice  Brewer  said:  "If 
the  amount  received  from  the  sale  of  the  stock  had  not  paid  the  bonds, 
the  question  would  have  been  presented  whether  we  could  render  a 
money  judgment  against  a  State;  and,  if  so,  how  it  could  be  enforced. 
We  could  not  compel  the  Legislature  of  North  Carolina  to  meet  and 
pass  an  act;  the  marshal  could  not  levy  upon  the  public  buildings  of 
the  State;  what  would  be  the  significance  of  a  judgment  which  the 
court  was  powerless  to  enforce?  You  may  remember  as  an  historical 
fact  that  Andrew  Jackson  once  said,  'John  Marshall  has  rendered  a 
judgment,  now  let  him  enforce  it  if  he  can.' 

"The  day  before  that  fixed  for  the  sale  of  those  bonds  the  Attorney- 
General  of  North  Carolina  came  to  my  house,  for  I  was  the  organ  of 
the  court  In  delivering  the  opinion,  and  said  that  he  had  been  sent 
by  the  Governor  to  pay  the  full  amount  that  we  had  found  to  be  due; 
that  the  State  did  not  intend  to  raise  any  question  as  to  what  could 
or  should  be  done  in  case  of  a  deficiency  after  the  sale  of  the  stock, 
and  that  Inasmuch  as  the  court  created  by  the  Constitution  and 
charged  with  the  duty  of  determining  controversies  between  the  States 
had  declared  that  a  certain  sum  was  due  from  North  Carolina  to  South 
Dakota  he  was  directed  by  the  State  to  pay  that;  every  dollar,  as  well 
as  the  cost  of  the  case.  And  then  and  there  he  did  so." — Report  of  the 
Thirteenth  Annual  Meeting  of  the  Lake  Mohonk  Conference  on  Interna- 
tional Arbitration,  1907,  pp.  170-171. 
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KANSAS  V.  COLORADO  et  al.,  Defendants,  and  THE 
UNITED  STATES,  Litervenor. 

Supreme  Coubt  of  the  United  States.     1907, 
206  United  States,  46. 

In  equity.    .    .    .    OriginaL 

[The  State  of  Kansas  brought  an  original  suit  to  restrain  the 
State  of  Colorado  and  certain  corporations  organized  under  its 
laws  from  diverting  the  waters  of  the  Arkansas  River  for  pur- 
poses of  irrigation,  thereby  preventing  the  natural  flow  of  the 
river  into  Kansas.  The  United  States,  claiming  a  right  to  con- 
trol the  waters  in  aid  of  the  reclamation  of  arid  lands,  filed  an 
intervening  petition.  It  made  no  claims  that  the  navigability 
of  the  river  had  been  affected  by  action  taken  in  Colorado.  The 
case  at  an  earlier  stage  is  reported  in  185  U.  S.  125.] 

Mr.  Justice  Brewer  .  .  .  delivered  the  opinion  of  the 
court.    ... 

This  suit  involves  no  question  of  boundary  or  of  the  limits  of 
territorial  jurisdiction.  Other  and  incorporeal  rights  are 
claimed  by  the  respective  litigants.  Controversies  between  the 
States  are  becoming  frequent,  and  in  the  rapidly  changing  con- 
ditions of  life  and  business  are  likely  to  become  still  more  so. 
Involving  as  they  do  the  rights  of  political  communities,  whicli 
in  many  respects  are  sovereign  and  independent,  they  present 
tiot  infrequently  questions  of  far-reaching  import  and  of  ex- 
ceeding difficulty.  It  is  well,  therefore,  to  consider  the  founda- 
tion of  our  jurisdiction  over  controversies  between  States.    .    .    . 

In  the  Constitution  are  provisions  in  separate  articles  for  the 
three  great  departments  of  government — legislative,  executive 
and  judicial.  But  there  is  this  significant  difference  in  the 
grants  of  powers  to  these  departments :  The  first  article,  treat- 
ing of  legislative  powers,  does  not  make  a  general  grant  of  legis- 
lative power.  It  reads:  "Article  I,  Section  1.  All  legislative 
powers  herein  granted  shall  be  vested  in  a  Congress,"  etc.:  and 
then  in  Article  VIII  mentions  and  defines  the  legislative  powers 
that  are  granted.  By  reason  of  the  fact  that  there  is  no  general 
grant  of  legislative  power  it  has  become  an  accepted  constitu- 
tional rule  that  this  is  a  government  of  enumerated  powers. 

•         •         • 

Speaking  generally,  it  may  be  observed  that  the  judicial  power 
of  a  nation  extends  to  all  controversies  justiciable  in  their  nature, 
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the  parties  to  which  or  the  property  involved  in  which  may  be 
reached  by  judicial  process,  and  when  the  judicial  power  of  the 
United  States  was  vested  in  the  Supreme  Court  and  other  courts 
all  the  judicial  power  which  the  Nation  was  capable  of  exercis- 
insr  was  vested  in  those  tribunals,  and  unless  there  be  some  lim- 
itations  expressed  in  the  Constitution  it  must  be  held  to  embrace 
all  controversies  of  a  justiciable  nature  arising  within  the  terri- 
torial limits  of  the  Nation,  no  matter  who  may  be  the  parties 
thereto.    .    .    . 

These  considerations  lead  to  the  propositions  that  when  a 
legislative  power  is  claimed  for  the  National  Government  the 
question  is  whether  that  power  is  one  of  those  granted  by  the 
Constitution,  either  in  terms  or  by  necessary  implication,  where- 
as in  respect  to  judicial  functions  the  question  is  Avhether  there 
be  any  limitations  expressed  in  the  Constitution  on  the  general 
grant  of  national  power. 

We  may  also  notice  a  matter  in  respect  thereto  referred  to  at 
length  in  Missouri  v.  Illinois  &  Chicago  District,  180  U.  S.  208, 
220.  The  ninth  article  of  the  Articles  of  Confederation  pro- 
vided that  "the  United  States  in  Congress  assembled  shall  also 
be  the  last  resort  on  appeal  in  all  disputes  and  differences  now 
subsisting  or  that  hereafter  may  arise  between  two  or  more 
States,  concerning  boundary,  jurisdiction  or  any  other  cause 
whatever."  In  the  early  drafts  of  the  Constitution  provision 
was  made  giving  to  the  Supreme  Court  ''jurisdiction  of  contro- 
versies between  two  or  more  States,  except  such  as  shall  regard 
territory  or  jurisdiction,"  and  also  that  the  Senate  should  have 
exclusive  power  to  regulate  the  manner  of  deciding  the  disputes 
and  controversies  between  the  States  respecting  jurisdiction  or 
territory.  As  finally  adopted,  the  Constitution  omits  all  pro- 
visions for  the  Senate  taking  cognizance  of  disputes  between  the 
States  and  leaves  out  the  exception  referred  to  in  the  jurisdic- 
tion granted  to  the  Supreme  Court.  That  carries  with  it  a  very 
direct  recognition  of  the  fact  that  to  the  Supreme  Court  is 
granted  jurisdiction  of  all  controversies  between  the  States 
which  are  justiciable  in  their  nature.  "All  the  States  have 
transferred  the  decision  of  their  controversies  to  this  court;  each 
had  a  right  to  demand  of  it  the  exercise  of  the  power  which  they 
had  made  judicial  by  the  Confederation  of  1781  and  1788;  that 
we  should  do  that  which  neither  States  nor  Congress  could  do, 
settle  the  controversies  between  them."  Ilhode  Island  v.  Massa- 
chusetts, 12  Pot.  657,  743. 
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Under  the  same  general  grant  of  judicial  power  jurisdiction 
over  suits  brought  by  the  United  States  has  been  sustained. 
United  States  v.  Texas,  143  U.  S.  621 ;  s.  c,  162  U.  S.  1 ;  United 
States  V.  Michigan,  190  U.  S.  379. 

The  exemption  of  the  United  States  to  suit  in  one  of  its  own 
courts  without  its  consent  has  been  repeatedly  recognized.  Kan- 
sas V.  United  States,  204  U.  S.  331,  341,  and  cases  cited. 

Turning  now  to  the  controversy  as  here  presented,  it  is 
whether  Kansas  has  a  right  to  the  continuo^is  flow  of  the  waters 
of  the  Arkansas  "River,  as  that  flow  existed  before  any  liuman 
interference  therewith,  or  Colorado  the  right  to  appropriate 
the  waters  of  that  stream  so  as  to  prevent  that  continuous  flow, 
or  that  the  amount  of  the  flow  is  subject  to  the  superior  authority 
and  supervisory  control  of  the  United  States.  .  .  .  Colorado 
denies  that  it  is  in  any  substantial  manner  diminishing  the  flow 
of  the  Arkansas  River  into  Kansas.  If  that  be  true  then  it  is 
in  no  way  infringing  upon  the  rights  of  Kansas.  If  it  is  dimin- 
ishing that  flow  has  it  an  absolute  right  to  determine  for  itself 
the  extent  to  which  it  will  diminish  it,  even  to  the  entire  appro- 
priation of  the  water?  And  if  it  has  not  that  absolute  right  is 
the  amount  of  appropriation  that  it  is  now  making  such  an  in- 
fringement upon  the  rights  of  Kansas  as  to  call  for  judicial  in- 
terference? Is  the. question  one  solely  between  the  States  or  is 
the  matter  subject  to  national  legislative  regulation,  and,  if  the 
latter,  to  what  extent  has  that  regulation  been  carried?  Clearly 
this  controversy  is  one  of  a  justiciable  nature.  The  right  to  the 
flow  of  a  stream  was  one  recognized  at  common  law,  for  a  tres- 
pass upon  which  a  cause  of  action  existed. 

The  primary  question  is,  of  course,  of  national  control.  For, 
if  the  Nation  has  a  right  to  regulate  the  flow  of  the  waters,  we 
must  inquire  what  it  has  done  in  the  way  of  regulation.  If  it 
has  done  nothing  the  further  question  will  then  arise,  what  are 
the  respective  rights  of  the  two  States  in  the  absence  of  national 
regulation  ?  Congress  has,  by  virtue  of  the  grant  to  it  of  power 
to  regulate  commerce  "among  the  several  States,"  extensive 
control  over  the  highways,  natural  or  artificial,  upon  which  such 
commerce  may  be  carried.  It  may  prevent  or  remove  obstruc- 
tions in  the  natural  waterways  and  preserve  the  navigability  of 
those  ways.  In  United  States  v.  Rio  Grande  Irrigation  Com- 
pany, 174  U.  S.  690  ...  we  said  .  .  .  "The  jurisdiction 
of  the  General  Government  over  interstate  commerce  and  its 
natural  highways  vests  in  that  Government  the  right  to  take  all 
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needed  measures  to  preserve  the  navigability  of  the  navigable 
watercourses  of  the  country  even  against  any  state  action.** 

It  follows  from  this  that  if  in  tlie  present  case  the  National 
Government  was  asserting,  as  against  either  Kansas  or  Colorado, 
that  the  appropriation  for  the  purposes  of  irrigation  of  the 
waters  of  the  Arkansas  was  affecting  the  navigability  of  the 
stream,  it  would  become  our  duty  to  determine  the  truth  of  the 
charge.  But  the  Government  makes  no  such  contention.  .  .  . 
It  rests  its  petition  of  intervention  upon  its  alleged  duty  of 
legislating  for  the  reclamation  of  arid  lands;  alleges  that  in  or 
near  the  Arkansas  River,  as  it  runs  through  Kansas  and  Colo- 
rado, are  large  tracts  of  those  lands;  that  the  National  Govern- 
ment is  itself  the  owner  of  many  thousands  of  acres ;  that  it  has 
the  right  to  make  such  legislative  provision  as  in  its  judgment  is 
needful  for  the  reclamation  of  all  these  arid  lands  and  for  that 
purpose  to  appropriate  the  accessible  waters.     .     .     . 

In  other  words,  the  determination  of  the  rights  of  the  two 
States  inter  sese  in  regard  to  the  flow  of  waters  in  the  Arkansas 
River  is  subordinate  to  a  superior  right  on  the  part  of  the  Na- 
tional Government  to  control  the  whole  system  of  the  reclama- 
tion of  arid  lands.  That  involves  the  question  whether  the  recla- 
mation of  arid  lands  is  one  of  the  powers  granted  to  the  General 
Government.  As  heretofore  stated,  the  constant  declaration  of 
this  court  from  the  beginning  is  that  this  Government  is  one  of 
enumerated  powers.     .     .     . 

Turning  to  the  enumeration  of  the  powers  granted  to  Congress 
by  the  eighth  section  of  the  first  article  of  the  Constitution,  it  is 
enough  to  say  that  no  one  of  them  by  any  implication  refers  to 
the  reclamation  of  arid  lands.  .  .  .  It  is  clear  that  the  Con- 
stitution is  not  to  be  construed  technically  and  narrowly,  as  an 
indictment,  or  even  as  a  grant  presumably  against  the  interest 
of  the  grantor,  and  passing  only  that  which  is  clearly  included 
within  its  language,  but  as  creating  a  system  of  government 
whose  provisions  are  designed  to  make  effective  and  operative 
all  the  governmental  powers  granted.  Yet  while  so  construed  it 
still  is  true  that  no  independent  and  unmentioned  power  passes 
to  the  National  Government  or  can  rightfully  be  exercised  by 
the  Congress. 

We  must  look  beyond  section  8  for  Congressional  authority 
over  arid  lands,  and  it  is  said  to  be  found  in  the  second  para- 
graph of  section  3  of  Article  IV,  reading:  ''The  Congress  shall 
have  powftr  u>  disDose  of  and  make  all  needful  rules  and  regu- 
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lations  respecting  the  territory  or  other  property  belonging  to 
the  United  States;  and  nothing  in  this  Constitution  shall  be  so 
construed  as  to  prejudice  any  claims  of  the  United  States,  or  of 
any  particular  State." 

The  full  scope  of  this  paragraph  has  never  been  definitely  set- 
tled. Primarily,  at  least,  it  is  a  grant  of  power  to  the  United 
States  of  control  over  its  property.  .  .  .  But  clearly  it  does 
not  grant  to  Congress  any  legislative  control  over  the  States, 
and  must,  so  far  as  they  are  concerned,  be  limited  to  authority 
over  the  property  belonging  to  the  United  States  within  their 
limits.  Appreciating  the  force  of  this,  counsel  for  the  Govern- 
ment relies  upon  ''the  doctrine  of  sovereign  and  inherent  pow- 
er," adding  ''I  am  aware  that  in  advancing  this  doctrine  I  seem 
to  challenge  great  decisions  of  the  court,  and  I  speak  with  defer- 
ence." His  argument  runs  substantially  along  this  line:  All 
legislative  power  must  be  vested  in  either  the  state  or  the  Na- 
tional Government;  no  legislative  powers  belong  to  a  state  gov- 
ernment other  than  those  which  affect  solely  the  internal  affairs 
of  that  State ;  consequently  all  powers  which  are  national  in 
their  scope  must  be  found  vested  in  the  Congress  of  the  United 
States.  But  the  proposition  that  there  are  legislative  powers 
affecting  the  Nation  as  a  whole  which  belong  to,  although  not 
expressed  in  the  grant  of  powers,  is  in  direct  conflict  with  the 
doctrine  that  this  is  a  government  of  enumerated  powers.  That 
this  is  such  a  government  clearly  appears  from  the  Constitution, 
independently  of  the  Amendments,  for  otherwise  there  would 
be  an  instrument  granting  certain  specified  things  made  opera- 
tive to  gi^ant  other  and  distinct  things.  This  natural  construc- 
tion of  the  original  body  of  the  Constitution  is  made  absolutely 
certain  by  the  Tenth  Amendment.  This  amendment,  whicli  was 
seemingly  adopted  with  prescience  of  just  such  contention  as 
the  present,  disclosed  the  widespread  fear  that  the  National  Gov- 
ernment might,  under  the  pressure  of  a  supposed  general  welfare, 
attempt  to  exercise  powers  which  had  not  been  granted.  .  .  . 
This  Article  X  is  not  to  be  shorn  of  its  meaning  by  any  narrow 
or  technical  construction,  but  is  to  be  considered  fairly  and  lib- 
erally so  as  to  give  effect  to  its  scope  and  meaning.    .    .    . 

But  it  is  useless  to  pursue  the  inquiry  further  in  this  direc- 
tion. It  is  enough  for  the  purposes  of  this  case  that  each  State 
has  full  jurisdiction  over  the  lands  within  its  borders,  including 
the  beds  of  streams  and  other  waters.  ...  It  may  determine 
for  itself  whether  the  common  law  rule  in  respect  to  riparian 
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rights  or  that  doctrine  which  obtains  in  the  arid  regions  of  the 
West  of  the  appropriation  of  waters  for  the  purposes  of  irriga- 
tion shall  control.  Congress  cannot  enforce  either  rule  upon 
any  State.  .  .  .  Counsel  for  plaintiff  endeavored  to  show  that 
Congress  had  expressly  imposed  the  common  law  on  all  this  ter- 
ritory prior  to  its  formation  into  States.  .  .  .  But  when  the 
States  of  Kansas  and  Colorado  were  admitted  into  the  Union 
they  were  admitted  with  the  full  powers  of  local  sovereignty 
which  belonged  to  other  States.  .  .  .  and  Colorado  by  its 
legislation  has  recognized  the  right  of  appropriating  the  flowing 
waters  to  the  purposes  of  irrigation.  Now  the  question  arises 
between  two  States,  one  recognizing  generally  the  common  law- 
rule  of  riparian  rights  and  the  other  prescribing  the  doctrine 
of  the  public  o^\^lel•ship  of  flowing  water.  Neither  State  can 
legislate  for  or  impose  its  own  policj^  upon  the  other.  A  stream 
flows  through  the  two  and  a  controversy  is  presented  as  to  the 
flow  of  that  stream.  It  does  not  follow,  however,  that  because 
Congress  cannot  determine  the  rule  w^hich  shall  control  between 
the  two  States  or  because  neither  State  can  enforce  its  own  poli- 
cy upon  the  other,  that  the  controversy  ceases  to  be  one  of  a 
justiciable  nature,  or  that  there  is  no  power  which  can  take  cog- 
nizance of  the  controversy  and  determine  the  relative  rights  of 
tlie  two  States.  Indeed,  the  disagreement,  coupled  with  its  effect 
upon  a  stream  passing. through  the  two  States,  makes  a  matter 
for  investigation  and  determination  by  this  court.  It  has  been 
said  there  is  no  common  law  of  the  United  States  as  distinguished 
from  the  common  law  of  the  several  States.  .  .  . 
What  is  the  common  law?  Kent  says  (vol.  1,  p.  471)  : 
''The  common  law  includes  those  principles,  usages  and  rules 
of  action  applicable  to  the  government  and  security  of  persons 
and  property,  which  do  not  rest  for  their  authority  upon  any 
express  and  positive  declaration  of  the  will  of  the  legislature. ' ' 

As  it  does  not  rest  upon  any  statute  or  other  written  declara- 
tion of  the  sovereign,  there  must,  as  to  each  principle  thereof, 
be  a  first  statement.  Those  statements  are  found  in  the  de- 
ci.sions  of  courts,  and  the  first  statement  presents  the  principle 
as  certainly  as  the  last.  ^lultiplication  of  declarations  merely 
adds  certainty.  For  after  all,  the  common  law  is  but  the  accu- 
mulated expressions  of  the  various  judicial  tribunals  in  their 
efforts  to  ascertain  what  is  right  and  just  between  individuals 
in  respect  to  private  disputes.  As  Congress  cannot  make  com- 
pacts between  the  States,  as  it  cannot,  in  respect  to  certain  mat- 
ters, by  legislation  compel  their  separate  action,  disputes  be- 
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tween  them  must  be  settled  either  by  force  or  else  by  appeal  to 
tribunals  empowered  to  determine  the  right  and  wrong  thereof. 
Force  under  our  system  of  Government  is  eliminated.  The  clear 
language  of  the  Constitution  vests  in  this  court  the  power  to 
settle  those  disputes.  We  have  exercised  that  power  in  a  variety 
of  instances,  determining  in  the  several  instances  the  justice  of 
the  dispute.  Nor  is  our  jurisdiction  ousted,  even  if,  because 
Kansas  and  Colorado  are  States  sovereign  and  independent  in 
local  matters,  the  relations  between  them  depend  in  any  respect 
upon  principles  of  international  law.  International  law  is  no 
alien  in  this  tribunal.  In  The  Paquete  Habana,  171  U.  S.  677, 
700,  JMr.  Justice  Gray  declared : 

"International  law  is  part  of  our  law,  and  must  be  ascertained 
and  administered  by  the  courts  of  justice  of  appropriate  juris- 
diction, as  often  as  questions  of  right  depending  upon  it  are 
duly  presented  for  their  determination." 

And  in  delivering  the  opinion  on  the  demurrer  in  this  case 
Chief  Justice  Fuller  said  (185  U.  S.  146)  : 

''Sitting,  as  it  were,  as  an  international,  as  well  as  a  domestic 
tribunal,  we  apply  Federal  law,  state  law,  and  international 
law,  as  the  exigencies  of  the  particular  case  may  demand." 

One  cardinal  rule,  underlying  all  the  relations  of  the  States 
to  eacli  other,  is  that  of  equality  of  right.  Each  State  stands 
on  the  same  level  with  all  the  rest.  It  can  impose  its  own  legis- 
lation on  no  one  of  the  others,  and  is  bound  to  yield  its  own 
views  to  none.  Yet,  whenever,  as  in  the  case  of  Missouri  v.  Illi- 
nois, 180  U.  S.  208,  the  action  of  one  State  reaches  through  the 
agency  of  natural  laws  into  the  territory  of  another  State,  the 
question  of  the  extent  and  the  limitations  of  the  rights  of  the 
two  States  becomes  a  matter  of  justiciable  dispute  between  them, 
and  this  court  is  called  upon  to  settle  that  dispute  in  such  a 
way  as  will  recognize  the  equal  rights  of  both  and  at  the  same 
time  establish  justice  between  them.  In  other  words,  through 
these  successive  disputes  and  decisions  tliis  court  is  practically 
building  up  what  may  not  improperly  be  called  interstate  com- 
mon law.  This  very  case  presents  a  signifii,'ant  illustration.  Be- 
fore either  Kansas  or  Colorado  was  settled  the  Arkansas  River 
was  a  stream  running  through  the  territory  which  now  composes 
these  two  States.  Arid  lands  abound  in  Colorado.  Reclamation 
is  possible  only  by  the  application  of  water,  and  the  extreme 
contention  of  Colorado  is  that  it  has  a  right  to  appropriate  all 
the  waters  of  this  stream  for  the  purposes  of  irrigating  its  soil 
and  making  more  valuable  its  own  territory.    But  the  appropria- 
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tion  of  the  entire  flow  of  the  river  would  naturally  tend  to  make 
the  lands  along  the  stream  in  Kansas  less  arable.  It  would  be 
taking  from  the  adjacent  territory  that  which  had  been  the  cus- 
tomary natural  means  of  preserving  its  arable  character.  On 
the  other  hand,  the  possible  contention  of  Kansas,  that  the  flow- 
ing water  in  the  Arkansas  must,  in  accordance  with  the  extreme 
doctrine  of  the  common  law  of  England,  be  left  to  flow  as  it  was 
wont  to  flow,  no  portion  of  it  being  appropriated  in  Colorado 
for  the  purposes  of  irrigation,  would  have  the  effect  to  perpetu- 
ate a  desert  condition  in  portions  of  Colorado  beyond  the  power 
of  reclamation.  Surely  here  is  a  dispute  of  a  justiciable  nature 
which  must  and  ought  to  be  tried  and  determined.  If  the  two 
States  were  absolutely  independent  nations  it  would  be  settled 
by  treaty  or  by  force.  Neither  of  these  ways  being  practicable, 
it  must  be  settled  by  decision  of  this  court.    .    .    . 

It  is  the  State  of  Kansas  which  invokes  the  action  of  this  court, 
charging  that  through  the  action  of  Colorado  a  large  portion  of 
its  territory  is  threatened  with  disaster.  In  this  respect  it  is  in 
no  manner  evading  the  provisions  of  the  Eleventh  Amendment 
to  the  Federal  Constitution.  It  is  not  acting  directly  and  solely 
for  the  benefit  of  any  individual  citizen  to  protect  his  riparian 
rights.  Bej^ond  its  property  rights  it  has  an  interest  as  a  State 
in  this  large  tract  of  land  bordering  on  the  Arkansas  River.  Its 
prosperity  affects  the  general  welfare  of  the  State.  The  con- 
troversy rises,  therefore,  above  a  mere  question  of  local  private 
right  and  involves  a  matter  of  state  interest,  and  must  be  con- 
sidered from  that  standpoint.     .     .     . 

And  here  we  must  notice  the  local  law  of  Kansas  .  .  .  pre- 
mising that  the  views  expressed  in  this  opinion  are  to  be  confined 
to  a  case  in  which  the  facts  and  the  local  law  of  the  two  States 
are  as  here  disclosed.     .     .     . 

As  Kansas  thus  recognizes  the  right  of  appropriating  tlie 
waters  of  a  stream  for  the  purposes  of  irrigation,  subject  to  the 
condition  of  an  equitable  division  between  the  riparian  propri- 
etors, she  cannot  complain  if  the  same  rule  is  administered  be- 
tween herself  and  a  sister  State.  And  this  is  especially  true 
when  the  waters  are,  except  for  domestic  purposes,  practically 
useful  only  for  purposes  of  irrigation.     .     .    . 

Summing  up  our  conclusions,  we  are  of  the  opinion  .  .  . 
that  the  appropriation  of  the  waters  of  the  Arkansas  by  Colo- 
rado, for  purposes  of  irrigation,  has  diminished  the  flow  of 
water  into  the  State  of  Kansas ;  that  the  result  of  that  appropria- 
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tion  has  been  the  reclamation  of  large  areas  in  Colorado,  trans- 
forming thousands  of  acres  into  fertile  fields  and  rendering  pos- 
sible their  occupation  and  cultivation  when  otherwise  they 
w^ould  have  continued  barren  and  unoccupied;  that  while  the 
influence  of  such  diminution  has  been  of  perceptible  injury  to 
portions  of  the  Arkansas  Valley  in  Kansas,  particularly  those 
portions  closest  to  the  Colorado  line,  yet  to  the  great  body  of  the 
valley  it  has  w^orked  little,  if  any,  detriment,  and  regarding  the 
interests  of  both  States  and  the  right  of  each  to  receive  benefit 
through  irrigation  and  in  any  other  manner  from  the  waters  of 
this  stream,  we  are  not  satisfied  that  Kansas  has  made  out  a 
case  entitling  it  to  a  decree.    .    .    . 

The  decree  which,  therefore,  will  be  entered  w^ill  be  one  dis- 
missing the  petition  of  the  intervenor,  without  prejudice  to  the 
rights  of  the  United  States  to  take  such  action  as  it  shall  deem 
necessary  to  preserve  or  improve  the  navigability  of  the  Arkan- 
sas River.  The  decree  will  also  dismiss  the  bill  of  the  State  of 
Kansas  as  against  all  the  defendants,  without  prejudice  to  the 
right  of  the  plaintiff  to  institute  new  proceedings  whenever  it 
shall  appear  that  through  a  material  increase  in  the  depletion 
of  the  waters  of  the  Arkansas  by  Colorado,  its  corporations  or 
citizens,  the  substantial  interests  of  Kansas  are  being  injured  to 
the  extent  of  destroying  the  equitable  apportionment  of  benefits 
between  the  two  States  resulting  from  the  flow  of  the  river. 
Each  party  will  pay  its  own  costs.    .    .    . 

Mr.  Justice  White  and  LIr.  Justice  McKenna  concur  in  the 
result. 

Mr.  Justice  Moody  took  no  part  in  the  decision  of  this  case. 


COMMONWEALTH  OF  VIRGINIA  v.  STATE   OF  WEST 

VIRGINIA  et  al. 

Supreme  Coubt  of  the  United  States.    1&18. 
246  United  States,  565. 

Petition  for  writ  of  mandamus.     .     .    .     Original. 

[On  February  26,  1906,  the  Commonwealth  of  Virginia  filed 
a  bill  in  the  Supreme  Court  of  the  United  States  against  the 
State  of  West  Virginia  praying  that  that  State's  proportion  of 
the  public  debt  of  Virginia,  as  it  stood  prior  to  1861,  be  ascer- 
tained and  satisfied.     On  June  14,  1915,  the  Supreme   Court 
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entered  a  decree  directing  West  Virginia  to  pay  to  'Virginia  the 
Bum  of  $12,393,929.50  with  interest  thereon  at  the  rate  of  five 
per  cent  after  July  1,  1915.  No  provision  having  been  made 
for  the  payment  of  the  sum  awarded,  the  Commonwealth  of  Vir- 
ginia on  February  7,  1917,  obtained  a  rule  directed  to  the  pre- 
siding officers  and  all  the  members  of  the  two  houses  of  the 
Legislature  of  West  Virginia  directing  them  to  show  cause  why 
a  writ  of  mandamus  should  not  issue  commanding  them  to  levy 
a  sufficient  tax  to  satisfy  the  judgment  against  the  State  of  West 
Virginia.  In  their  answer  the  members  of  the  Legislature  moved 
to  quash  the  rule  for  these  reasons,  inter  alia: 

1.  A  writ  of  mandamus  from  the  Supreme  Court  of  the  Na- 
tion coercing  the  legislative  department  of  a  State,  and  com- 
pelling it  to  enact  a  revenue  law,  or  to  lay  a  tax  for  State  pur- 
poses, would  infringe  upon  the  constitutional  rights  of  the 
States  expressly  reserved  unto  them  by  the  Tenth  Amendment 
to  the  Federal  Constitution. 

2.  The  constitutional  grant  of  jurisdiction  to  hear  and  deter- 
mine controvei*sies  between  States  does  not  include,  as  an  inci- 
dent to  such  jurisdiction,  the  power  to  enforce  a  judgment,  ren- 
dered in  the  exercise  thereof,  by  a  writ  of  mandamus  addressed 
to  a  State  Legislature,  coercing  and  controlling  it  in  the  exercise 
of  its  legislative  functions. 

The  present  decision  arose  on  the  respondent's  motion  to  dis- 
charge the  rule.] 

Mr.  CniEF  Justice  White  delivered  the  opinion  of  the  court. 

A  rule  allowed  at  the  instance  of  Virginia  against  West  Vir- 
ginia to  show  cause  why,  in  default  of  payment  of  the  judgment 
of  this  court  in  favor  of  the  former  State  against  the  latter,  an 
order  should  not  be  entered  directing  the  levy  of  a  tax  by  the 
legislature  of  West  Virginia  to  pay  such  judgment,  and  a  mo- 
tion by  West  Virginia  to  dismiss  the  rule  is  the  matter  before 
us. 

In  the  suit  in  which  the  judgment  was  rendered,  Virginia, 
invoking  the  original  jurisdiction  of  this  court,  sought  the  en- 
forcement of  a  contract  by  which  it  was  averred  West  Virginia 
was  bound.  The  judgment  which  resulted  was  for  $12,393,929.50 
with  interest  and  it  was  based  upon  three  propositions  spe- 
cifically found  to  be  established:  First,  that  when  territory  was 
carved  out  of  the  dominion  of  the  State  of  Virginia  for  the  pur- 
pose of  constituting  the  area  of  the  State  of  West  Virginia,  the 
new  State,  eoincidently  with  its  existence,   became  bound  for 
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and  assumed  to  pay  its  just  proportion  of  tlie  previous  public 
debt  of  Virginia.  Second,  that  this  obligation  of  West  Virginia 
was  the  subject  of  a  contract  between  the  two  otates,  made  with 
the  consent  of  Congress,  and  was  incorporated  into  the  consti- 
tution by  which  West  Virginia  was  admitted  by  Congress  into 
the  Union,  and  therefore  became  a  condition  of  such  admission 
and  a  part  of  the  very  governmental  fiber  of  that  State.  Third, 
that  the  sum  of  the  judgment  rendered  constituted  the  equitable 
proportion  of  this  debt  due  by  West  Virginia  in  accordance  with 
the  obligations  of  the  contract.    .     .     . 

That  judicial  powder  essentially  involves  the  right  to  enforce 
the  results  of  its  exertion  is  elementary.  Wayman  v.  Southard, 
10  Wheat.  1,  23;  Bank  of  the  United  States  v.  Halstead,  10 
Wheat.  57 ;  Gordon  v.  United  States,  117  U.  S.  697,  702.  And 
that  this  applies  to  the  exertion  of  such  power  in  controversies 
between  States  as  the  result  of  the  exercise  of  original  jurisdic- 
tion conferred  upon  this  court  by  the  Constitution  is  therefore 
certain.  The  many  cases  in  which  such  controversies  between 
States  have  been  decided  in  the  exercise  of  original  jurisdiction 
make  this  truth  manifest.  Nor  is  there  room  for  contending  to 
the  contrary  because,  in  all  the  cases  cited,  the  States  against 
which  judgments  were  rendered,  conformably  to  their  duty  un- 
der the  Constitution,  voluntarily  respected  and  gave  effect  to 
the  same.  This  must  be  unless  it  can  be  said  that,  because  a 
doctrine  has  been  universally  recognized  as  being  beyond  dis- 
pute and  has  hence  hitherto,  in  every  case  from  the  foundation 
of  the  Government,  been  accepted  and  applied,  it  has  by  that 
fact  alone  now  become  a  fit  subject  for  dispute. 

It  is  true  that  in  one  of  the  cited  cases  (South  Dakota  v. 
North  Carplina,  192  U.  S.  286)  it  was  remarked  that  doubt  had 
been  expressed  in  some  instances  by  individual  judges  as  to 
whether  the  original  jurisdiction  conferred  on  the  court  by  the 
Constitution  embraced  the  right  of  one  State  to  recover  a  judg- 
ment in  a  mere  action  for  debt  against  another.  In  that  case, 
however,  it  is  apparent  that  the  court  did  not  solve  such  sug- 
gested doubt,  as  that  question  was  not  involved  in  the  case  then 
before  it  and  that  subject  was  hence  left  open  to  be  passed  on  in 
the  future  when  the  occasion  required.  But  tlie  question  thus 
left  open  has  no  bearing  upon  and  does  not  require  to  be  con- 
sidered in  the  case  before  us,  first,  because  the  power  to  render 
the  judgment  as  between  the  two  States  whose  enforcement  is 
now  under  consideration  is  as  to  them  foreclosed  by  the  fact  of 
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its  rendition.  And  second,  because,  while  the  controversy  be- 
tween the  States  culminated  in  a  decree  for  money  and  that  sub- 
ject was  within  the  issues,  nevertheless,  the  generating  cause  of 
the  controversy  was  the  carving  out  of  the  dominion  of  one  of 
the  States  the  area  composing  the  other  and  the  resulting  and 
expressly  assumed  obligation  of  the  newly  created  State  to  pay 
the  just  proportion  of  the  preexisting  debt,  an  obligation  which, 
as  we  have  seen,  rested  in  contract  between  the  two  States,  con- 
sented to  by  Congress  and  expressed  in  substance  as  a  condition 
in  the  Constitution  by  which  the  new  State  was  admitted  into 
the  Union.  In  making  this  latter  statement  we  do  not  overlook 
the  truism  that  the  Union  under  the  Constitution  is  essentially 
one  of  States  equal  in  local  governmental  power,  which  there- 
fore excludes  the  conception  of  an  inequality  of  such  power  re- 
sulting from  a  condition  of  admission  into  the  Union.  Ward 
v.  Race  Horse,  163  U.  S.  504.  But  this  principle  has  no  appli- 
cation to  the  question  of  power  to  enforce  against  a  State  when 
admitted  into  the  Union  a  contract  entered  into  by  it  with  an- 
other State  with  the  consent  of  Congress,  since  such  question 
but  concerns  the  equal  operation  upon  all  the  States  of  a  limita- 
tion upon  them  all  imposed  by  the  Constitution,  and  the  equal 
application  of  the  authority  conferred  upon  Congress  to  vivify 
and  give  effect  by  its  consent  to  contracts  entered  into  between 
States. 

Both  parties  admit  that  West  Virginia  is  the  owner  of  no 
property  not  used  for  governmental  purposes  and  that  therefore, 
from  the  mere  issue  of  an  execution,  the  judgment  is  not  sus- 
ceptible of  being  enforced  if,  under  such  execution,  property 
actually  devoted  to  immediate  governmental  uses  of  the  State 
may  not  be  taken.  Passing  a  decision  as  to  the  latter  question, 
all  the  contentions  on  either  side  will  be  disposed  of  by  consid- 
ering two  subjects:  first,  the  limitations  on  the  right  to  enforce 
inhering  in  the  fact  that  the  judgment  is  against  a  State  and 
its  enforcement  against  such  governmental  being;  and  second, 
the  appropriateness  of  the  form  of  procedure  applicable  for  such 
enforcement.  The  solution  of  these  subjects  may  be  disposed  of 
by  answering  two  questions  which  we  propose  to  separately  state 
and  consider. 

1.  May  a  judgment  rendered  against  a  State  as  a  State  he  en- 
forced against  it  as  such,  including  the  right,  to  the  extent  neces- 
sary for  so  doing,  of  exerting  authority  over  the  governmental 
powers  and  agencies  possessed  by  the  State  f 
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On  tliis  subject  Virginia  contends  that,  as  the  Constitution 
subjected  the  State  of  West  Virginia  to  judicial  authority  at  tlie 
suit  of  the  State  of  Virginia,  the  judgment  ^vhich  was  rendered 
in  such  a  suit  binds  and  operates  upon  the  State  of  West  Vir- 
ginia, that  is,  upon  that  State  in  a  governmental  capacity,  in- 
cluduig  all  instrumentalities  and  agencies  of  state  power,  and 
indirectly  binding  the  whole  body  of  the  citizenship  of  that  State 
and  the  property  which,  by  the  exertion  of  powers  possessed  by 
the  State,  are  subject  to  be  reached  for  the  purpose  of  meeting 
and  discharging  the  state  obligation.  As  then,  the  contention 
proceeds,  the  legislature  of  West  Virginia  possesses  the  power 
to  tax  and  that  body  and  its  powers  are  all  operated  upon  by 
the  judgment,  the  inability  to  enforce  by  means  of  ordinary 
process  of  execution  gives  the  right  and  sanctions  the  exertion 
of  the  authority  to  enforce  the  judgment  by  compelling  the  legis- 
lature to  exercise  its  power  of  taxation.  The  significance  of  the 
contention  and  its  scope  are  aptly  illustrated  by  the  reference 
in  argument  to  the  many  decided  cases  holding  that,  where  a 
municipality  is  empowered  to  levy  specified  taxation  to  pay  a 
particular  debt,  the  judicial  power  may  enforce  the  levy  of  the 
tax  to  meet  a  judgment  rendered  in  consequence  of  a  default  in 
paying  the  indebtedness. 

On  the  other  hand.  West  Virginia  insists  that  the  defendant 
as  a  State  may  not,  as  to  its  powers  of  government  reserved  to 
it  by  the  Constitution,  be  controlled  or  limited  by  process  for  the 
purpose  of  enforcing  the  payment  of  the  judgment.  Because  the 
right  for  that  end  is  recognized,  to  obtain  an  execution  against 
a  State  and  levy  it  upon  its  property,  if  any,  not  used  for  gov- 
ernmental purposes,  it  is  argued,  affords  no  ground  for  uphold- 
ing the  power,  by  compelled  exercise  of  the  taxing  authority  of 
the  State,  to  create  a  fund  which  may  be  used  when  collected  for 
paying  the  judgment.  The  rights  reserved  to  the  States  by  the 
Constitution,  it  is  further  insisted,  may  not  be  interfered  witli 
by  the  judicial  power  merely  because  that  power  has  been  given 
authority  to  adjudicate  at  the  instance  of  one  State  a  right 
asserted  against  another,  since,  although  the  authority  to  enforce 
the  adjudication  may  not  be  denied,  execution  to  give  effect  to 
that  authority  is  restrained  by  the  provisions  of  the  Constitu- 
tion which  recognb.e  state  governmental  power. 

Mark,  in  words  a  common  premise — a  judgment  against  a 
State  and  the  authority  to  enforce  it — is  the  predicate  upon 
which  is  rested  on  the  one  hand  the  contention  as  to  the  exist- 
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ence  of  complete  and  effective,  and  the  assertion,  on  the  other, 
of  limited  and  inefficacious  power.  But  it  is  obvious  that  the  lat- 
ter can  only  rest  upon  either  treating}:  the  word  state,  as  used  in 
the  premise,  as  embracing  only  a  misshapen  or  dead  entity,  that 
is,  a  State  stripped  for  the  purpose  of  judicial  power  of  all  its 
governmental  authority,  or,  if  not,  by  destroying  or  dwarfing 
the  significance  of  the  word  state  as  describing  the  entity  sub- 
ject to  enforcement,  or  both.  It  needs  no  argument  to  demon- 
strate that  both  of  these  theories  are  incompatible  wnth  and  de- 
structive of  the  very  numerous  cases  decided  by  this  court  to 
which  we  have  referred.  As  it  is  certain  that  governmental  pow- 
ers reserved  to  the  States  by  the  Constitution — their  sovereignty 
— were  the  efficient  cause  of  the  general  rule  by  which  they  were 
not  subject  to  judicial  power,  that  is,  to  be  impleaded,  it  must 
follow  that,  when  the  Constitution  gave  original  jurisdiction  to 
this  court  to  entertain  at  the  instance  of  one  State  a  suit  against 
another,  it  must  have  been  intended  to  modify  the  general  rule, 
that  is,  to  bring  the  States  and  their  governmental  authority 
within  the  exceptional  judicial  power  which  was  created.  No 
other  rational  explanation  can  be  given  for  the  provision.  And 
the  context  of  the  Constitution,  that  is,  the  express  prohibition 
which  it  contains  as  to  the  power  of  the  States  to  contract  with 
each  other  except  with  the  consent  of  Congress,  the  limitations 
as  to  war  and  armies,  obviously  intended  to  prevent  any  of  the 
States  from  resorting  to  force  for  the  redress  of  any  grievance 
real  or  imaginary,  all  harmonize  with  and  give  force  to  this  con- 
ception of  the  operation  and  effect  of  the  right  to  exert,  at  the 
prayer  of  one  State,  judicial  authority  over  another. 

But  it  is  in  substance  said  this  view  must  be  wrong  for  two 
reasons:  (a)  because  it  virtually  overrides  the  provision  of 
the  Constitution  reserving  to  the  States  the  powers  not  dele- 
gated, by  the  provision  making  a  grant  of  judicial  power  for 
the  purpose  of  disposing  of  controversies  between  States;  and 
(b)  because  it  gives  to  the  Constitution  a  construction  incom- 
patible with  its  plain  purpose,  which  was,  while  creating  the 
nation,  yet,  at  the  same  time,  to  preserve  the  States  with  their 
governmental  authority  in  order  that  state  and  nation  might 
endure.  Ultimately,  the  argument  at  its  best  but  urges  that 
the  text  of  the  Constitution  be  disregarded  for  fear  of  supposed 
consequences  to  arise  from  enforcing  it.  And  it  is  difficult  to 
understand  upon  what  ground  of  reason  the  preservation  of  the 
rights  of  all  the  States  can  be  predicated  upon  the  assumption 
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that  auy  one  State  may  destroy  the  rights  of  any  other  without 
any  power  to  redress  or  cure  the  resulting  grievance.  Nor,  fur- 
ther, can  it  be  readily  understood  why  it  is  assumed  that  the 
preservation  and  perpetuation  of  the  Constitution  depend  upon 
the  absence  of  all  power  to  preserve  and  give  effect  to  the  great 
guarantees  which  safeguard  the  authority  and  preserve  the 
rights  of  all  the  States. 

Besides,  however,  the  manifest  error  of  the  propositions 
which  these  considerations  expose,  their  want  of  merit  will  be 
additionally  demonstrated  by  the  history  of  the  institutions 
from  which  the  provisions  of  the  Constitution  under  review 
w^ere  derived,  and  by  bringing  into  view  the  evils  which  they 
were  intended  to  remedy  and  the  rights  which,  it  was  contem- 
plated, their  adoption  would  secure. 

Bound  by  a  common  allegiance  and  absolutely  controlled  in 
their  exterior  relations  by  the  mother  country,  the  colonies  be- 
fore the  Revolution  were  yet  as  regards  each  other  practically 
independent,  that  is,  distinct  one  from  the  other.  Their  com- 
mon intercourse,  more  or  less  frequent,  the  contiguity  of  their 
boundaries,  their  conflicting  claims,  in  many  instances,  of  au- 
thority over  undefined  and  outlying  territory,  of  necessity 
brought  about  conflicting  contentions  between  them.  As  these 
contentions  became  more  and  more  irritating,  if  not  seriously 
acute,  the  necessity  for  the  creation  of  some  means  of  settling 
them  became  more  and  more  urgent,  if  physical  conflict  was  to 
be  avoided.  And  for  this  reason,  it  is  to  be  assumed,  it  early 
came  to  pass  that  differences  between  the  colonies  were  taken  to 
the  Pri^y  Council  for  settlement  and  w^ere  there  considered  and 
passed  upon  during  a  long  period  of  years,  the  sanction  afforded 
to  the  conclusions  of  that  body  being  the  entire  power  of  the 
realm,  whether  exerted  through  the  medium  of  a  royal  decree 
or  legislation  by  Parliament.  This  power,  it  is  undoubtedly 
true,  was  principally  called  into  play  in  cases  of  disputed  boun- 
dary, but  that  it  was  applied  also  to  the  complaint  of  an  indi- 
vidual against  a  colony  concerning  the  wrongful  possession  of 
property  by  the  colony  alleged  to  belong  to  him,  is  not  disputed. 

•  •  • 

When  the  Revolution  came  and  the  relations  with  the  mother 
country  were  severed,  indisputably  controversies  between  some 
of  thp  colonies,  of  the  greatest  moment  to  them,  had  beep  sub- 
mitted to  the  Privy  Council  and  were  undetermined.  The  ne- 
cessity for  their  consideration  and  solution  was  obviously  not 
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obscured  by  the  strugrgle  for  independence  which  ensued,  for,  by 
the  Ninth  of  the  Articles  of  Confederation,  an  attempt  to  pro- 
vide for  them  as  well  as  for  future  controversies  was  made. 
Without  going  into  detail  it  suffices  to  say  that  that  article  in 
express  terms  declared  the  Congress  to  be  the  final  arbiter  of 
controversies  between  the  States  and  provided  machinery  for 
bringing  into  play  a  tribunal  which  had  power  to  decide  the 
same.  Tliat  these  powers  were  exerted  concerning  controversies 
between  the  States  of  the  most  serious  character  again  cannot 
be  disputed.  But  the  mechanism  devised  for  their  solution 
proved  unavailing  because  of  a  want  of  power  in  Congress  to 
enforce  the  findings  of  the  body  charged  with  their  solution,  a 
deficiency  of  power  which  was  generic,  because  resulting  from 
the  limited  authority  over  the  States  conferred  by  the  Articles 
of  Confederation  on  Congress  as  to  every  subject.  That  this 
absence  of  power  to  control  the  governmental  attributes  of  the 
States,  for  the  purpose  of  enforcing  findings  concerning  disputes 
between  them,  gave  rise  to  the  most  serious  consequences,  and 
brought  the  States  to  the  very  verge  of  physical  struggle,  and 
resulted  in  the  shedding  of  blood  and  would,  if  it  had  not  been 
for  the  adoption  of  the  Constitution  of  the  United  States,  it 
may  be  reasonably  assumed,  have  rendered  nugatory  the  great 
results  of  the  Revolution,  is  known  of  all.    .    .    . 

Throwing  this  light  upon  the  constitutional  provisions,  the 
conferring  on  this  court  of  original  jurisdiction  over  contro- 
versies between  States,  the  taking  away  of  all  authority  as  to 
war  and  armies  from  the  States  and  granting  it  to  Congress, 
the  prohibiting  the  States  also  from  making  agreements  or  com- 
pacts with  each  other  without  the  consent  of  Congress,  at  once 
makes  clear  how  completely  the  past  infirmities  of  power  were 
in  mind  and  were  provided  against.  This  result  stands  out  in 
the  boldest  possible  relief  when  it  is  borne  in  mind  that,  not  a 
want  of  authority  in  Congress  to  decide  controversies  between 
States,  but  the  absence  of  power  in  Congress  to  enforce  as 
against  the  governments  of  the  States  its  decisions  on  such  sub- 
jects, was  the  evil  that  cried  aloud  for  cure,  since  it  must  be 
patent  that  the  provisions  written  into  the  Constitution,  the 
power  which  was  conferred  upon  Congress  and  the  judicial  pow- 
er as  to  States  created,  joined  with  the  prohibitions  placed  upon 
the  States,  all  combined  to  unite  the  authority  to  decide  with 
the  power  to  enforce — a  unison  which  could  only  have  arisen 
from  contemplating  the  dangers  of  the  past  and  the  unalterable 
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purpose  to  prevent  their  recurrence  in  the  future.  And,  while 
it  may  not  materially  add  to  the  demonstration  of  the  result 
stated,  it  may  serve  a  useful  purpose  to  direct  attention  to  the 
probable  operation  of  tradition  upon  the  mind  of  the  framers, 
shown  by  the  fact  that,  harmonizing  with  the  practice  which 
prevailed  during  the  colonial  period  in  the  Pri\y  Council,  the 
original  jurisdiction  as  conferred  by  the  Constitution  on  this 
court  embraced  not  only  controversies  between  States  but  be- 
tween private  individuals  and  a  State — a  power  which,  follow- 
ing its  recognition  in  Chisholm  v.  Georgia,  2  Dall.  419,  was 
withdraw^n  by  the  adoption  of  the  Eleventh  Amendment,  The 
fact  that  in  the  Convention,  so  far  as  the  published  debates  dis- 
close, the  pro\dsions  which  w^e  are  considering  were  adopted 
without  debate,  it  may  be  inferred,  resulted  from  the  necessity 
of  their  enactment,  as  sho^vn  by  the  experience  of  the  colonies 
and  by  the  spectre  of  turmoil,  if  not  war,  which,  as  we  have 
seen,  had  so  recently  arisen  from  the  disputes  between  the 
States,  a  danger  against  the  recurrence  of  which  there  was  a 
common  purpose  efficiently  to  provide.  And  it  may  well  be  that 
a  like  mental  condition  accounts  for  the  limited  expressions  con- 
cerning the  provisions  in  question  in  the  proceedings  for  the 
ratification  of  the  Constitution  which  followed,  although  there 
are  not  wanting  one  or  two  instances  where  they  were  referred 
to  which  when  rightly  interpreted  make  manifest  the  purposes 
which  we  have  stated.  Vol.  2,  Elliot's  Debates,  pp.  462,  490, 
527;  Vol.  3,  pp.  571,  573;  The  Federalist,  No.  81. 

The  State,  then,  as  a  governmental  entity,  having  been  sub- 
jected by  the  Constitution  to  the  judicial  power  under  the  con- 
ditions stated,  and  the  duty  to  enforce  the  judgment  by  resort 
to  appropriate  remedies  being  certain,  even  although  their  ex- 
ertion may  operate  upon  the  governmental  powers  of  the  State, 
we  are  brought  to  consider  the  second  question,  which  is  : 
2.  What  are  the  appropriate  remedies  for  such  enforcement f 
Back  of  the  consideration  of  what  remedies  are  appropriate, 
whether  looked  at  from  the  point  of  view  of  the  exertion  of 
equitable  power  or  the  application  of  legal  remedies  extraordi- 
nary in  character  {mandamus,  etc.,)  lies  the  question  what 
ordinary  remedies  are  available,  and  that  subject  must  neces- 
sarily be  disposed  of.  As  the  powers  to  render  the  judgment 
and  to  enforce  it  arise  from  the  grant  in  the  Constitution  on 
that  subject,  looked  at  from  a  generic  point  of  view,  both  are 
federal  powders  and,  comprehensively  considered,  are  sustained 
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by  every  authority  of  the  federal  government,  judicial,  legisla 
tive  or  executive,  which  may  be  appropriately  exercised.  And, 
confining  oui^selves  to  a  determination  of  what  is  appropriate 
in  view  of  the  particular  judgment  in  this  cause,  two  questions 
naturally  present  themselves:  (a)  the  power  of  Congress  to 
legislate  to  secure  the  enforcement  of  the  contract  between  the 
States;  and  (b)  the  appropriate  remedies  which  may  by  the 
judicial  power  be  exerted  to  enforce  the  judgment.  We  again 
consider  them  separately. 

(a)     The  power  of  Congress  to  legislate  for  the  enforcement 
of  the  ohligation  of  West  Virginia. 

The  vesting  in  Congress  of  complete  power  to  control  agree- 
ments between  States,  that  is,  to  authorize  them  when  deemed 
advisable  and  to  refuse  to  sanction  them  when  disapproved, 
clearly  rested  upon  the  conception  that  Congress,  as  the  re- 
pository not  only  of  legislative  power  but  of  primary  authority 
to  maintain  armies  and  declare  war,  speaking  for  all  the  States 
and  for  their  protection,  was  concerned  with  such  agreements, 
and  therefore  was  virtually  endowed  with  the  ultimate  power  of 
final  agreement  which  was  withdrawn  from  state  authority  and 
brought  within  the  federal  power.  It  follows  as  a  necessary  im- 
plication that  the  power  of  Congress  to  refuse  or  to  assent  to 
a  contract  between  States  carried  with  it  the  right,  if  the  con- 
tract was  assented  to  and  hence  became  operative  by  the  will 
of  Congress,  to  see  to  its  enforcement.  This  must  be  the  case 
unless  it  can  be  said  that  the  duty  of  exacting  the  carrying  out 
of  a  contract  is  not,  within  the  principle  of  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  relevant  to  the  power  to  determine  whetlier 
the  contract  should  be  made.  But  the  one  is  so  relevant  to  the 
other  as  to  leave  no  room  for  dispute  to  the  contrary. 

Having  thus  the  power  to  provide  for  the  execution  of  the 
contract,  it  must  follow  that  the  power  is  plenary  and  complete, 
limited  of  course,  as  we  have  just  said,  by  the  general  rule  that 
the  acts  done  for  its  exertion  must  be  relevant  and  appropriate 
to  the  power.  This  being  true,  it  further  follows,  as  we  have 
already  seen,  that,  by  the  very  fact  that  the  national  power  is 
paramount  in  the  area  over  which  it  extends,  the  lawful  exer- 
tion of  its  authority  by  Congress  to  compel  compliance  with  the 
obligation  resulting  from  the  contract  between  the  two  States 
which  it  approved  is  not  circumscribed  by  the  powers  reserved 
to  the  States.  Indeed,  the  argument  that  the  recognition  of  such 
a  power  in  Congress  is  subversive  of  our  constitutional  institu- 
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tions  from  its  mere  statement  proves  to  the  contrary,  since  at 
last  it  comes  to  insisting  that  any  one  State  may,  by  violating  its 
obligations  under  the  Constitution,  take  away  the  rights  of  an- 
other and  thus  destroy  constitutional  government.  Obviously, 
if  it  be  conceded  that  no  power  obtains  to  enforce  as  against  a 
State  its  duty  under  the  Constitution  in  one  respect  and  to 
prevent  it  from  doing  T\Tong  to  another  State,  it  would  follow 
that  the  same  principle  would  have  to  be  applied  to  wrongs  done 
by  other  States,  and  thus  the  government  under  the  Constitution 
would  be  not  an  indissoluble  union  of  indestructible  States  but 
a  government  composed  of  States  each  having  the  potency  with 
impunity  to  wrong  or  degrade  another — a  result  which  would 
inevitably  lead  to  a  destruction  of  the  union  between  them.  Be- 
sides, it  must  be  apparent  that  to  treat  the  power  of  Congress 
to  legislate  to  secure  the  performance  by  a  State  of  its  duty  un- 
der the  Constitution,  that  is,  its  continued  respect  for  and  obedi- 
ence to  that  instrimient,  as  coercion,  comes  back  at  last  to  the 
theory  that  any  one  State  may  throw  off  and  disregard  without 
sanction  its  obligation  and  subjection  to  the  Constitution.  A 
conclusion  which  brings  at  once  to  the  mind  the  thought  that 
to  maintain  the  proposition  now  urged  by  West  Virginia  would 
compel  a  disregard  of  the  very  principles  which  led  to  the  carv- 
ing out  of  that  State  from  the  territory  of  Virginia;  in  other 
words,  to  disregard  and  overthrow  the  doctrines  irrevocably  set- 
tled by  the  great  controversy  of  the  Civil  W^ar,  which  in  their 
ultimate  aspect  find  their  consecration  in  the  amendments  to 
the  Constitution  which  followed. 

Nor  is  there  any  force  in  the  suggestion  that  the  existence  of 
the  power  in  Congress  to  legislate  for  the  enforcement  of  a  con- 
tract made  by  a  State  under  the  circumstances  here  under  con- 
sideration is  incompatible  with  the  grant  of  original  jurisdiction 
to  this  court  to  entertain  a  suit  between  the  States  on  the  same 
subject.  The  two  grants  in  no  way  conflict,  but  cooperate  and 
coordinate  to  a  common  end,  that  is,  the  obedience  of  a  State 
to  the  Constitution  by  performing  the  duty  which  that  instru- 
ment exacts.  And  this  is  unaffected  by  the  fact  that  the  power 
of  Congress  to  exert  its  legislative  authority,  as  we  have  just 
stated  it,  also  extends  to  the  creation  of  new  remedies  in  addi- 
tion to  those  provided  for  by  §  14  of  the  Judiciary  Act  of  1789 
(1  Stat.  81,  c.  20,  now  §  262,  Judicial  Code)  to  meet  the  exi- 
gency occasioned  by  the  judicial  duty  of  enforcing  a  judgment 
against  a  State  under  the  circumstances  as  here  disclosed.    We 
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say  this  because  we  think  it  is  apparent  that  to  provide  by  legis- 
lative action  additional  process  relevant  to  the  enforcement  of 
judicial  authority  is  the  exertion  of  a  legislative  and  not  the 
exercise  of  a  judicial  power. 

This  leaves  only  the  second  aspect  of  the  question  now  under 
consideration. 

(b)     The  appropriate  remedies  under  existing  legislation. 

The  remedy  sought,  as  we  have  at  the  outset  seen,  is  an  order 
in  the  nature  of  mandamus  commanding  the  levy  by  the  legis- 
lature of  West  Virginia  of  a  tax  to  pay  the  judgment.    In  so  far 
as  the  duty  to  award  that  remedy  is  disputed  merely  because 
authority  to  enforce  a  judgment  against  a  State  may  not  affect 
state  power,  the  contention  is  adversely  disposed  of  by  what  we 
have  said.     But  this  does  not  dispose  of  all  the  contentions  be- 
tween the  parties  on  the  subject,  since,  on  the  one  hand,  it  is 
insisted  that  the  existence  of  a  discretion  in  the  legislature  of 
West  Virginia  as  to  taxation  precludes  the  possibility  of  issuing 
the  order,  and  on  the  other  hand  it  is  contended  that  the  duty 
to  give  effect  to  the  judgment  against  the  State,  operating  upon 
all  state  powers,  excludes  the  legislative  discretion  asserted  and 
gives  the  resulting  right  to  compel.    But  we  are  of  opinion  that 
we  should  not  now  dispose  of  such  question  and  should  also  now 
leave  undetermined  the  further  question,  which,  as  the  result  of 
the  inherent  duty  resting  on  us  to  give  effect  to  the  judicial 
power  exercised,  we  have  been  led  to  consider  on  our  own  mo- 
tion, that  is,  whether  there  is  power  to  direct  the  levy  of  a  tax 
adequate  to  pay  the  judgment  and  provide  for  its  enforcement 
irrespective  of  state  agencies.     We  say  this  because,  impelled 
now  by  the  consideration  of  the  character  of  the  parties  which 
has  controlled  us  during  the  whole  course  of  the  litigation,  the 
right  judicially  to  enforce  by  appropriate  proceedings  as  against 
a  State  and  its  governmental  agencies  having  been  determined, 
and  the  constitutional  power  of  Congress  to  legislate  in  a  two- 
fold way  having  been  also  pointed  out,  we  are  fain  to  believe 
that,  if  we  refrain  now  from  passing  upon  the  questions  stated, 
we  may  be  spared  in  the  future  the  necessity  of  exerting  com- 
pulsory power  against  one  of  the  States  of  the  Union  to  compel 
it  to  discharge  a  plain  duty  resting  upon  it  under  the  Constitu- 
tion.   Indeed,  irrespective  of  these  considerations,  upon  the  as- 
sumption that  both  t*he  requirements  of  duty  and  the  suggestions 
of  self-interest  may  fail  to  bring  about  the  result  stated,  we  are 
nevertheless  of  the  opinion  that  we  should  not  now  finally  dis- 
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pose  of  the  case,  but  because  of  the  character  of  the  parties  and 
the  nature  of  the  controversy — a  contract  approved  by  Congress 
and  subject  to  be  by  it  enforced — we  should  reserve  further  ac- 
tion in  order  that  full  opportunity  may  be  aifforded  to  Congress 
to  exercise  the  power  which  it  undoubtedly  possesses. 

Giving  effect  to  this  view,  accepting  the  things  which  are  ir- 
revocably foreclosed — briefly  stated,  the  judgment  against  the 
State  operating  upon  it  in  all  its  governmental  powers  and  the 
duty  to  enforce  it  viewed  in  that  aspect — ,  our  conclusion  is 
that  the  case  should  be  restored  to  the  docket  for  further  argu- 
ment at  the  next  term  after  the  February  recess.  Such 
argument  will  embrace  the  three  questions  left  open:  1.  The 
right  under  the  conditions  previously  stated  to  award  the  man- 
damus prayed  for ;  2.  If  not,  the  power  and  duty  to  direct  the 
levy  of  a  tax  as  stated;  3.  If  means  for  doing  so  be  found  to 
exist,  the  right,  if  necessary,  to  apply  such  other  and  appro- 
priate equitable  remedy,  by  dealing  with  the  funds  or  taxable 
property  of  West  Virginia  or  the  rights  of  that  State,  as  may 
secure  an  execution  of  the  judgment.  In  saying  this,  however, 
to  the  end  that,  if,  on  such  future  hearing  provided  for,  the 
conclusion  should  be  that  any  of  the  processes  stated  are  sus- 
ceptible of  being  lawfully  applied  (repeating  that  we  do  not  now 
decide  such  questions),  occasion  for  a  further  delay  may  not 
exist,  we  reserve  the  right,  if  deemed  advisable,  at  a  day  here- 
after before  the  end  of  the  term  or  at  the  next  term  before  the 
period  fixed  for  the  hearing,  to  appoint  a  master  for  the  pur- 
pose of  examining  and  reporting  concerning  the  amount  and 
method  of  taxation  essential  to  be  put  into  effect,  whether  by 
way  of  order  to  the  state  legislature  or  direct  action,  to  secure 
the  full  execution  of  the  judgment,  as  well  as  concerning  the 
means  otherwise  existing  in  the  State  of  W^est  Virginia,  if  any, 
which,  by  the  exercise  of  the  equitable  powers  in  the  discharge 
of  the  duty  to  enforce  payment,  may  be  available  t'or  that  pur- 
pose. 

And  it  is  to  ardered. 
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COM]\IONWEALTII    OF   PENNSYLVANIA   v.   STATE   OF 

WEST  VIRGINIA. 

STATE  OF  OHIO  v.  STATE  OF  WEST  VIRGINIA. 

Supreme  Court  of  the  United  States.     1923. 
262  United   States,  553. 

In  equity.     .     .     .     Original. 

[On  February  10,  1919,  the  Legislature  of  West  Virginia 
passed  an  act  requiring  every  pipeline  company  engaged  in 
furnishing  natural  gas  to  furnish  such  gas,  so  far  as  its  supply 
produced  in  West  Virginia  would  permit,  to  all  consumers  who 
were  able  and  willing  to  pay  for  it  and  who  intended  to  use  it 
in  the  State.  Upon  the  application  of  any  company  which  was 
unable  to  meet  the  demands  made  upon  it  and  after  notice  and 
hearing,  the  Public  Service  Commission  is  authorized  to  order 
another  company  having  gas  in  excess  of  the  amount  required 
by  its  "consumers  within  this  State"  to  furnish  to  the  appli- 
cant sufficient  gas  to  meet  its  deficiency  or  in  the  alternative 
to  undertake  itself  to  supply  such  local  needs  ''to  the  extent 
of  such  excess."  The  act  contains  penal  and  remedial  pro- 
visions for  making  it  effective.  In  1918,  265  billion  cubic  feet 
of  gas  were  produced  in  West  Virginia,  of  which  227  billion 
became  available  to  the  public  through  the  pipeline  companies. 
They  supplied  70  billion  to  consumers  in  the  State  and  157 
billion  to  consumers  in  other  States.  Billions  of  cubic  feet  were 
used  in  charitable  and  penal  institutions  and  in  schools  in  Ohio 
and  Pennsylvania  and  in  the  operation  of  water  works  in  sev- 
eral cities,  notably  Cincinnati  and  Toledo.  In  Pennsylvania 
the  gas  was  used  by  300,000  domestic  consumers  caring  for 
1,500,000  people  and  in  Ohio  by  725,000  domestic  consumers 
caring  for  3,625,000  people.  No  other  service  of  natural  gas 
was  available.  To  change  to  any  other  form  of  fuel  would 
entail  an  expense  of  $30,000,000  in  Pennsylvania  and  of 
$72,500,000  in  Ohio.  Eight  days  after  the  West  Virginia  stat- 
ute became  effective,  these  suits  to  enjoin  the  defendant  State 
from  enforcing  the  act  were  brought  by  direction  of  the  legis- 
latures of  the  complainant  States  and  by  leave  of  the  Supreme 
Court.  Interlocutory  injunctions  were  prayed  and  granted  and 
are  still  in  force.] 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the 
Court.     .     .     . 
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The  complainants  challenge  its  [the  West  Virginia  statute's] 
validit}'  on  the  ground  that  it  directly  interferes  with  interstate 
commerce  and  therefore  contravenes  the  commerce  clause  of  the 
Constitution  of  the  United  States;  and  they  rest  their  right  to 
relief  on  the  grounds  that  to  enforce  the  act  will  subject  them 
to  irreparable  injury  in  respect  of  many  of  their  public  institu- 
tions and  governmental  agencies,  which  long  have  been  and  now 
are  using  this  gas,  and  will  subject  them  to  further  and  in- 
calculable injury  in  that  (a)  it  will  imperil  the  health  and 
comfort  of  thousands  of  their  people  who  use  the  gas  in  their 
homes  and  are  largely  dependent  thereon,  and  (b)  will  halt  or 
curtail  many  industries  which  seasonably  use  great  quantities 
of  the  gas  and  wherein  thousands  of  persons  are  employed  and 
millions  of  taxable  wealth  are  invested.     .     .     . 

Three  questions  bearing  on  the  propriety  of  entertaining  the 
suits  were  raised  soon  after  the  suits  were  begun  and  consid- 
eration of  them  was  postponed  to  the  final  hearing. 

The  fii^t  question  is  whether  the  suits  involve  a  justiciable 
controversy  between  States  in  the  sense  of  the  Judiciary  Article 
of  the  Constitution.  We  are  of  opinion  that  they  do  and  that 
every  element  of  such  a  controversy  is  present. 

Each  suit  presents  a  direct  issue  between  two  States  as  to 
whether  one  may  withdraw  a  natural  product,  a  common  sub- 
ject of  commercial  dealings,  from  an  established  current  of 
commerce  moving  into  the  territory  of  the  other.  The  com- 
plainant State  asserts  and  the  defendant  State  denies  that  such 
a  withdraAval  is  an  interference  with  interstate  commerce  for- 
bidden by  the  Constitution.  This  is  essentially  a  judicial  ques- 
tion. It  concededly  is  so  in  suits  between  private  parties,  and 
of  course  its  character  is  not  different  in  a  suit  between  States. 

What  is  sought  is  not  an  abstract  ruling  on  that  question, 
but  an  injunction  against  such  a  withdrawal  presently  threat- 
ened and  likely  to  be  productive  of  great  injury.  The  pui*pose 
to  withdraw  is  shown  in  the  enactment  of  the  defendant  State 
before  set  forth  and  is  about  to  be  carried  into  effect  by  her 
officers  acting  in  her  name  and  at  her  command.  The  State  is 
the  principal  and  the  action  of  her  officers  rightly  m.iy  be  im- 
puted to  her,  even  though  a  suit  for  an  injunction  -night  lie 
against  them. 

The  attitude  of  the  complainant  States  is  not  thai  of  mere 
volunteers  attempting  to  vindicate  the  freedom  of  intoi-state 
commerce  or  to  redress  purely  private  grievances.  Each  sues 
to  protect  a  two-fold  interest — one  as  the  proprietor  of  various 
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public  institutions  and  schools  whose  supply  of  gas  will  be 
largely  curtailed  or  cut  off  by  the  threatened  interference  with 
the  interstate  current,  and  the  other  as  the  representative  of 
the  consuming  public  whose  supply  will  be  similarly  affected. 
Both  interests  are  substantial  and  both  are  threatened  with 
serious  injury. 

Each  State  uses  large  amounts  of  the  gas  in  her  several  in- 
stitutions and  schools, — the  greater  part  in  the  discharge  of 
duties  which  are  relatively  imperative.  A  break  or  cessation 
in  the  supply  will  embarrass  her  greatly  in  the  discharge  of 
those  duties  and  expose  thousands  of  dependents  and  school 
children  to  serious  discomfort,  if  not  more.  To  substitute  an- 
other form  of  fuel  will  involve  very  large  public  expenditures. 

The  private  consumers  in  each  State  not  only  include  most 
of  the  inhabitants  of  many  urban  communities  but  constitute 
a  substantial  portion  of  the  State's  population.  Their  health, 
comfort  and  welfare  are  seriously  jeopardized  by  the  threatened 
withdrawal  of  the  gas  from  the  interstate  stream.  This  is  a 
matter  of  grave  public  concern  in  which  the  State,  as  the  repre- 
sentative of  the  public,  has  an  interest  apart  from  that  of  the 
individuals  affected.  It  is  not  merely  a  remote  or  ethical  inter- 
est but  one  which  is  immediate  and  recognized  by  law.     .     .     . 

The  second  question  is  whether  the  suits  were  brought  pre- 
maturely. They  were  brought  a  few  days  after  the  West  Vir- 
ginia act  went  into  force.  No  order  under  it  had  been  made 
by  the  Public  Service  Commission ;  nor  had  it  been  tested  in 
actual  practice.  But  this  does  not  prove  that  the  suits  were 
premature.  Of  course  they  were  not  so,  if  it  otherwise  appeared 
that  the  act  certainly  would  operate  as  the  complainant  States 
apprehended  it  would.  One  does  not  have  to  await  the  con- 
summation of  threatened  injury  to  obtain  preventive  relief.  If 
the  injury  is  certainly  impending  that  is  enough. 

We  regard  it  as  entirely  clear  that  the  act  is  intended  to 
compel  the  retention  within  the  State  of  whatever  gas  may  be 
required  to  meet  the  local  needs  for  all  purposes,  and  that  its 
procedural,  penal  and  remedial  provisions  are  amply  adequate 
to  accomplish  that  result.  And  we  tliink  it  equally  clear  from 
the  allegations  in  the  bills,  now  established  by  the  evidence,  that 
the  situation  when  the  suits  were  brought  was  such  that  the 
act  directly  and  immediately  would  work  a  large  curtailment 
of  the  volume  of  gas  moving  into  the  complainant  States.  In- 
deed,  the  conclusion   is  Unavoidable  that  with  the  increasing 
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demand  in  West  Virginia  and  the  decreasing  production  the 
act  in  a  few  years  would  work  a  practical  cessation  of  the 
interstate  stream. 

It  must  be  held  therefore  that  the  suits  were  not  brought 
prematurely. 

The  third  question  is  whether  the  requisite  parties  have  been 
brought  into  the  suits.  It  is  objected  that  the  pipe  line  com- 
panies have  not  been  brought  in.  But  there  is  notliing  which 
makes  their  presence  essential.  The  complainant  States  make 
no  complaint  and  seek  no  relief  against  them.  They  are  sup- 
plying gas  in  those  States  and  evidently  will  continue  to  do  so, 
if  not  restrained  or  prevented  by  the  defendant  State.  It  is 
only  with  her  that  the  complainant  States  are  in  controversy. 
It  is  also  objected  that  the  consumers  in  the  defendant  State 
who  will  be  benefited  if  the  act  is  enforced  have  no  representa- 
tion in  the  suits.  But  this  is  a  misconception.  They  are  repre- 
sented by  that  State.     .     .     . 

[The  remaining  portion  of  the  opinion  is  printed  post,  p.  835.] 

IVIk.  Justice  McReyxolds,  dissenting. 

It  seems  to  me  quite  clear  that  the  record  presents  no  jus- 
ticiable controversy;  certainly  none  T\'ithin  the  original  jurisdic- 
tion of  this  Court.     .     .     . 

In  Louisiana  v.  Texas,  176  U.  S.  1,  Mr.  Chief  Justice  Fuller 
pointed  out  the  character  of  controversies  between  States  over 
which  this  Court  has  original  jurisdiction.  With  emphasis  he 
declared  that  vindication  of  the  freedom  of  interstate  commerce 
is  not  committed  to  any  State  as  parens  patriae.  Unless  this 
ruling  is  to  pass  into  the  discard,  it  follows  that  neither  of  the 
complainants  has  any  higher  standing  than  one  of  her  citizens 
with  a  contract  for  gas  would  have  if  there  were  no  Eleventh 
Amendment.  It  is  unnecessary  to  argue  that  the  framers  of  the 
Constitution  never  intended  to  empower  this  Court  at  the  suit 
of  an  individual,  to  enjoin  a  State  from  enforcing  regulations 
prescribed  for  her  own  public  service  corporations.  And  yet, 
that  possibility  must  be  affirmed  under  the  doctrine  now  an- 
nounced.    .     .     . 

Mr.  Justice  Brandeis,  dissenting.  .  .  .  Like  Mr  Justice 
McReynolds,  I  tliink  that  there  are  reasons  why  the  bills  should 
be  dismissed  without  passing  upon  the  constitutional  question 
presented.     ,    ,    . 
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First.  This  Court  is  without  jurisdiction  of  the  subject- 
matter. 

The  bills  present  neither  a  "case"  nor  a  *  *  controvei^y , " 
within  the  meaning  of  the  Federal  Constitution.  .  .  .  They 
are  not  proceedings  ''instituted  according  to  the  regular  course 
of  judicial  procedure"  to  protect  some  right  of  property  or  per- 
sonal right.  They  are  ...  an  attempt  to  enjoin,  not  ex- 
ecutive action,  but  legislation.  They  are  instituted  frankly  to 
secure  from  this  Court  a  general  declaration  that  the  West  Vir- 
ginia Act  of  February  17,  1919,  is  unconstitutional.  .  .  . 
The  well  settled  rule  that  the  Court  is  without  power  to  enter- 
tain such  a  proceeding  applies  equally  whether  the  party  in- 
voking its  aid  is  a  State  or  a  private  person.  And  the  rule 
cannot  be  overcome  by  giving  to  pleadings  the  form  of  a  bill 
in  equity  for  an  injunction.     .     .     . 

Moreover,  it  is  not  shown  that  there  is,  in  a  legal  sense,  dan- 
ger of  invasion  of  the  alleged  rights.  It  is  showTi  that  the 
States  of  Pennsylvania  and  Ohio  are,  in  their  public  institu- 
tions, themselves  consumers  of  West  Virginia  gas — a  ''make- 
weight" as  suggested  in  Georgia  v.  Tennessee  Copper  Co.,  206 
U.  S.  230,  237.  And  it  is  shown  that  these  and  many  other 
consumers  within  the  plaintiff  States  would  suffer  serious  injury 
if  the  West  Virginia  supply  w^re  cut  off.  But  it  is  not  shown 
that  discontinuance  of  the  supply  is  threatened  or  that  there 
is,  in  a  legal  sense,  danger  that  the  supply  will  be  stopped. 
The  mere  enactment  of  the  statute,  obviously,  does  not  con- 
stitute a  threat  to  interrupt  the  flow  of  gas  into  the  plaintiff 
States.  The  importation  into  Ohio  and  Pennsylvania  is  con- 
ducted, not  by  the  State  of  West  Virginia,  but  wholly  by  twelve 
privately  owned  public  service  corporations.  If  the  importa- 
tion ceases  it  wdll  be,  primarily  at  least,  because  of  acts  or 
omissions  of  these  twelve  corporations.  Yet  there  is  not  even 
an  allegation  that  these  corporations  threaten,  or  intend,  to 
discontinue  the  importation ;  or  that  they  will  be  compelled  to 
do  so  unless  the  State  of  West  Virginia  is  enjoined  from  en- 
forcing the  statute. 

On  the  other  hand,  it  clearly  appears  that,  under  the  laws 
of  West  Virginia,  there  can  be  no  present  danger  that  any 
of  these  twelve  corporations  will  be  summarily  prevented  by 
that  State  from  continuing  in  full  volume  the  export  of  gas 
or  will  be  compelled  to  reduce  it.  The  only  restriction,  if 
any,  imposed  by  the  Act  of  1919  upon  exportation  of  gas  is 


NOTE.  237 

tliat  which  may  result  from  the  requirement  that  West  Vir- 
ginia public  service  corporations  shall  not,  by  means  of  export, 
disable  themselves  from  performing  their  duties  to  consumers 
and  to  other  distributing  companies  within  the  State.  Before 
there  can  be,  in  a  legal  sense,  danger  that  restriction  will  re- 
sult, it  must  appear  that  one  or  more  of  the  twelve  exporting 
companies  is  disabling  itself  by  such  exportation,  or  is  about 
to  do  so;  and  also  that  some  state  official  is  about  to  take  ef- 
fective action  to  prevent  the  exportation.  But  under  the  legis- 
lation of  West  Virginia  many  things  would  have  to  happen 
and  much  time  must  elapse  before  any  of  the  exporting  cor- 
porations would  be  under  any  legal  duty  to  discontinue  or 
lessen  their  exports,  and  still  more  time  before  it  could  actu- 
ally be  prevented  from  exporting  gas.  For,  under  West  Vir- 
ginia legislation,  no  executive  officer  and  no  court  has  power 
or  jurisdiction  to  declare,  or  to  enforce  performance  of,  such 
alleged  duty  of  a  public  service  corporation  until  primary  re- 
sort has  been  had  to  the  Public  Service  Commission  and  the 
application  to  it  has  been  acted  upon,  either  by  granting  or  by 
denying  relief.     .     .     . 

Up  to  the  time  when  these  suits  were  begun  no  action  of  any 
kind  had  been  taken  in  relation  to  matters  dealt  with  by  the 
Act  of  February  17,  1919.  .  .  .  And  no  action  could  have 
been  taken;  for  the  Act  was  then  not  yet  in  effect.  How  then 
can  it  be  said  that,  in  any  legal  sense,  the  Pennsylvania  and 
Ohio  consumers  were  in  present  danger  of  irreparable  injury? 
Plaintiffs'  fears  were  at  best  premature.  .  .  .  The  objec- 
tion here  is  not  .  .  .  that  those  interested  should  be  left 
to  an  action  at  law  for  redress  of  any  injuries  which  may  be 
suffered.  It  is  that  the  "judicial  stage"  of  the  controversy 
had  not  been  reached  when  these  suits  were  begun ;  and,  indeed, 
has  not  been  since.     .     .     . 

[The  remaining  portion  of  the  opinion  is  devoted  to  the  pro- 
cedural difficulties  involved  in  administering  an  equitable  rem- 
edy in  the  circumstances  of  these  cases.] 

Note, — Within  the  meaning  of  the  jurisdictional  clause  of  the  Con- 
stitution, a  public  corporation  or  political  sub-division  of  a  State,  such 
as  a  county,  is  a  citizen,  Mercer  County  v.  Cowles  (1.SC9),  7  Wallace, 
118;  but  a  State  is  not.  Postal  Telegraph  Cable  Co.  v.  Alabama  (1894), 
155  U.  S.  482;  Minnesota  v.  Northern  Securities  Co.  (1004),  104  U.  S. 
48.  A  corporation  formed  under  an  act  of  Congress  is  a  citizen  of 
the  United  States  but  not  of  any  State.  A  suit  between  such  a  cor- 
pcation  and  a  corporation  formed  under  the  laws  of  a  State  Is  not 


238  CASES  ON  CONSTITUTIONAL  LAW. 

a  suit  between  citizens  of  two  States,  Bankers  Trust  Co.  v.  Texas  & 
Pacific  Ry.   (1916),  241  U.  S.  295. 

Within  the  meaning  of  the  jurisdictional  clause,  the  District  of 
Columbia  is  not  a  State,  Hepburn  and  Dundas  v.  Ellzey  (1805),  2 
Cranch,  445,  nor  is  a  Territory,  Corporation  of  New  Orleans  v.  Winter 
(1S16),   1   Wheaton,   91. 

While  the  (Constitution  was  pending  before  the  States,  Hamilton 
(The  Federalist,  No.  81),  Marshall  (Elliot's  Delates,  III,  555),  and 
Madison  {Ih.,  Ill,  522),  had  expressed  the  opinion  that  the  Federal 
courts  were  given  no  jurisdiction  of  a  suit  by  an  individual  against 
a  State.  The  feeling  aroused  in  Georgia  by  the  decision  in  Chisholm  v. 
Georgia  (1793),  2  Dallas,  419,  was  most  bitter,  as  was  evidenced  by  a 
bill  passed  by  the  Georgia  House  but  not  adopted  by  the  Senate  which 
provided  that  any  Federal  marshal  attempting  to  carry  the  judgment 
of  the  Supreme  Court  into  execution  "shall  be  guilty  of  felony,  and 
shall  suffer  death,  without  benefit  of  clergy,  by  being  hanged."  Phil- 
lips, "Georgia  and  State  Rights,"  Annual  Report  of  the  American 
Historical  Association  for  1901,  II,  27.  Many  of  the  States  shared 
Georgia's  feeling,  but  expressed  themselves  more  temperately.  Two 
days  after  the  decision  was  announced,  the  Eleventh  Amendment  was 
proposed  in  Congress.  Its  adoption  operated  to  terminate  the  juris- 
diction of  the  Supreme  Court  not  only  over  suits  thereafter  instituted 
by  a  citizen  against  a  State  but  also  over  such  suits  pending  at  the 
time  of  its  adoption,  Hollingsworth  v.  Virginia  (1798),  3  Dallas,  378. 
Since  its  adoption,  every  State  is  exempt  from  suit  in  the  Federal 
courts  by  an  individual,  whether  the  suit  be  brought  against  the 
State  eo  nomine  or  against  an  officer  of  the  State  standing  In  such 
a  relation  to  the  controversy  that  the  suit  Is  in  reality  against  the 
State.  In  Osborn  v.  Bank  of  the  United  States  (1824),  9  Wheaton,  738, 
857,  Chief  Justice  Marshall  said,  "It  may,  we  think,  be  laid  down  as 
a  rule  which  admits  of  no  exception,  that.  In  all  cases  where  juris- 
diction depends  on  the  party,  It  Is  the  party  named  In  the  record." 
This  statement  is  too  broad,  and  has  not  been  followed.  Even  Mar- 
shall himself  departed  from  It,  for  In  The  Governor  of  Georgia  v. 
Madrazo  (1828),  1  Peters,  110,  123,  he  said  that  "where  the  chief 
magistrate  of  a  State  Is  sued,  not  by  his  name,  but  by  his  style  of 
office,  and  the  claim  made  upon  him  Is  entirely  In  his  official  char- 
acter, we  think  the  State  itself  may  be  considered  as  a  party  on  the 
record."  It  Is  now  well  settled  .that  whether  a  suit  is  one  against 
a  State  is  determined  not  by  the  names  of  the  parties  to  the  action 
but  by  the  essential  nature  and  effect  of  the  proceeding  as  they  ap- 
pear from  the  entire  record.  Louisiana  v.  Jumel  (1883),  107  U.  S.  711; 
Hagood  V.  Southern  (1886),  117  U.  S.  52;  In  re  Ayres  (1887),  123 
U.  S.  443;  Pennoyer  v.  McConnaughy  (1891),  140  U.  S.  1;  Smith  v. 
Reeves  (1900),  178  U.  S.  436;  Murray  v.  Wilson  Distilling  Co.  (1909), 
213  U.  S.  151;  Lankford  v.  Platte  Iron  Works  Co.  (1915),  235  U.  S. 
461;  Ex  parte  State  of  New  York.  No.  1  (1921),  256  U.  S.  490.  The 
last-mGntioncd  case  sets  at  rest  the  doubts  expressed  by  Justice 
Story  and  others  as  to  whether  the  Eleventh  Amendment,  which  men- 
tions only  suits  in  law  or  equity,  applios  also  to  cases  of  admiralty 
and  maritime  Jurisdiction.     The  court  holds  that  the  phraseology  of 
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the  Amendment  was  determined  by  the  fact  that  It  was  designed  for 
the  purpose  of  altering  the  rule  in  Chisholm  v.  Georgia  (1793),  2 
Dallas,  419,  which  happened  to  be  a  suit  at  law,  but  it  would  be  mani- 
festly contrary  to  the  spirit  of  the  Amendment  to  allow  a  State  to 
be  subject  without  its  consent  to  any  kind  of  suit  brought  by  an 
individual.  On  the  other  hand  the  Eleventh  Amendment  does  not  im- 
pair the  power  of  the  Federal  courts  to  enforce  the  commerce  clause 
and  the  guaranties  contained  in  the  first  ten  amendments  and  In  the 
Fourteenth  Amendment,  Prout  v.  Starr   (1903),  188  U.  S.  537. 

While  the  language  of  the  Constitution  extending  the  judicial  power 
to  suits  between  States  and  to  suits  between  a  State  and  a  citizen 
of  another  State  is  unqualified,  it  has  been  held  that  not  all  such  con- 
troversies are  justiciable  in  their  nature.     The  power  "was  conferred 
by  the  Constitution,"  said  Chief  Justice  Taft,  "as  a  substitute  for  the 
diplomatic    settlement    of    controversies    between    sovereigns    and    a 
possible  resort  to  force.     The  jurisdiction  is  therefore  limited  gener- 
ally to  disputes  which,  between  States  entirely  independent,  might  be 
properly    the    subject    of    diplomatic    adjustment,"    North    Dakota    v. 
Minnesota   (1923),  263  U.  S.  365.     The  language  of  the  Chief  Justice 
is  too  broad.     An  independent  nation  may  by  diplomatic  negotiation 
undertake  to   obtain   from   another   independent  nation   the   payment 
of  a  debt  owed  by  the  latter  to  a  citizen  of  the  former,  but  in  New 
Hampshire  v.  Louisiana  (1883),  108  U.  S.  76,  which  was  a  suit  brought 
by  New  Hampshire  for   the   enforcement  of  the  payment   of   a  debt 
owed  by  the  defendant  State  to  citizens  of  New  Hampshire  and  which 
they   had    assigned   to    New   Hampshire   for   collection,   the    Supreme 
Court  held  that  New  Hampshire  was  not  the  real  party  in   interest 
and  hence  could  not  maintain  a  suit.     But  a  suit  of  this  kind  Is  not 
to  be  confounded  with  one  in  which  the  State  as  parens  patriae  brings 
suit  to  protect  the  general  health,  comfort  or  property  rights  of  Its 
citizens    when    they   are    injured    or   threatened    by   the    action    of   a 
neighboring  State.     "In  that  capacity  the   State   has   an   Interest   In- 
dependent of  and  behind  the  titles  of  its   citizens,   in  all   the  earth 
and  air  within  Its  domain,"  Georgia  v.  Tennessee  Copper  Co.   (1907), 
206  U.  S.  230,  a  case  involving  the  right  of  the  State  of  Georgia  to 
enjoin  a  corporation  In  a  neighboring  State  from  spreading  noxious 
fumes  to  the  detriment  of  her  citizens   and   property.     On   the  same 
principle  the  Supreme  Court  took  jurisdiction  over  a  suit  brought  by 
a  State  to   restrain   another   State   from   depositing   In   an   Interstate 
stream    sewage    containing    germs    dangerous    to    the    health    of    the 
citizens  of  the  plaintiff  State,   Missouri  v.   Illinois    (1901),   180  U.   S. 
208;     (1906),   202   U.   S.   496.     Likewise   it   granted    relief   to   a   State 
which  brought  suit  against  another  State  to  prevent  the  latter  from 
diverting  from  the  citizens  ol  the  former  the  water  of  an  Interstate 
stream  which  they  had  appropriated  under  the  doctrine  of  appropria- 
tion   recognized    In    both    States,    Wyoming   v.    (Colorado    (1922),    259 
U.  S.  419.     Such  Jurisdiction  however  Is  not  to  be  assumed   lightly. 
"Before  this  court  can  be  moved  to  exercise  Its  extraordinary  powei 
under  the  Constitution  to  control  the  conduct  of  one  State  at  the  suit 
of  another,  the  threatened  Invasion  of  rights  must  be  of  serious  mag- 
nitude and  it  must  be  established  by  clear  and  convincing  evidence," 
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New  York  v.  New  Jersey  (1921),  256  U.  S.  296,  309.  Hence  a  suit 
In  which  the  plaintiff  State  alleged  that  its  citizens  were  injured  by  the 
mal-administration  of  the  laws  of  the  defendant  State  was  held  not  to 
present  a  controversy  between  States,  Louisiana  v.  Texas  (1900),  176 
U.  S.  1.  The  jurisdiction  of  the  Federal  courts  does  not  extend  to  a 
suit  by  a  State  to  recover  penalties  for  the  breach  of  its  own  munici- 
pal law,  Wisconsin  v.  Pelican  Insurance  Co.  (1888),  127  U.  S.  2G5,  nor 
does  the  original  jurisdiction  of  the  United  States  Supreme  Court  ex- 
tend to  a  suit  brought  by  a  State  against  one  of  its  own  citizens, 
Minnesota  v.  Northern  Securities  Company  (1902),  184  U.  S.  540. 

It  has  been  repeatedly  decided  in  accordance  with  Ex  parte  Young 
(1908),  209  U.  S.  123,  that  a  suit  to  restrain  a  State  officer  from  execut- 
ing an  unconstitutional  statute  is  not  a  suit  against  the  State, 
Western  Union  Telegraph  Co.  v.  Andrews  (1910),  216  U.  S.  165: 
Herndon  v  Chicago,  Rock  Island  &  Pacific  Ry.  (1910),  218  U.  S.  135; 
Hopkins  v.  Clemson  Agricultural  College  (1911),  221  U.  S.  636;  Homo 
Telephone  &  Telegraph  Co.  v.  Los  Angeles  (1913),  227  U.  S.  278. 
And  similarly  suit  will  lie  against  an  officer  who  has  acted  in  excess 
of  his  authority  or  under  the  authority  of  an  invalid  law,  Scott  v. 
Donald  (1897),  165  U.  S.  107;  Tindal  v.  Wesley  (1897),  167  U.  S.  201. 
Hence  a  suit  to  recover  money  or  property  wrongfully  taken  and  in 
the  hands  of  such  defendants  or  to  enforce  compensation  in  damages  i.s 
not  a  suit  against  a  State,  Pennoyer  v.  McConnaughy  (1891),  140  U.  S. 
1.  A  suit  against  a  corporation  the  stock  of  which  is  owned  by  a 
State  is  not  a  suit  against  a  State,  Bank  of  the  United  States  y. 
Planters'  Bank  of  Georgia  (1824),  9  Wheaton,  904. 

Most  of  the  suits  between  States  have  related  to  'boundary  dis- 
putes. Among  the  most  important  are  Rhode  Island  v.  Massachusotls. 
which  was  before  the  Court  for  thirteen  years,  its  chief  phases  being 
reported  in  (1838),  12  Peters,  657  and  (1840),  4  Howard,  591;  Florida 
V.  Georgia  (1854),  17  Howard,  478,  in  which  the  United  States  in- 
tervened as  an  interested  party;  Virginia  v.  West  Virginia  (1870),  11 
Wallace.  39,  which  involved  the  title  to  two  counties;  Missouri  v. 
Kentucky  (1870),  11  Wallace,  395,  determining  the  effect  of  a  shifting 
channel;  Indiana  v.  Kentucky  (1890),  136  U.  S.  479,  where  Indiana 
was  defeated  chiefly  because  of  her  long  acquiescence  in  Kentucky's 
claim;  Nebraska  v.  Iowa  (1891),  143  U.  S.  359,  effect  of  a  sudden 
change  in  a  boundary  river;  Iowa  v.  Illinois  (1893),  147  U.  S.  1, 
determining  which  river  channel  was  their  boundary;  Missouri  v. 
Nebraska  (1904),  196  U.  S.  23,  effect  of  avulsion  on  a  boundary; 
Louisiana  v.  Mississippi  (1906),  202  U.  S.  1,  In  which  the  doctrine  of 
the  thalweg  was  applied  to  the  waters  of  a  sound;  Maryland  v.  West 
Virginia  (1910),  217  U.  S.  1,  in  which  the  doctrine  of  title  by  pre- 
scription was  applied;  Arkansas  v,  Tennessee  (1918),  246  U.  S.  158, 
decided  on  the  doctrine  of  avulsion,  but  the  doctrine  of  submergence 
and  reappearance  was  considered;  Minnesota  v.  Wisconsin  (1920),  252 
U.  S.  273,  which  distinguishes  between  "deepest  water"  and  "prin- 
cipal navigable  channel";  Georgia  v.  South  Carolina  (1922),  257  U.  S. 
516,  which  determines  the  location  of  boundary  In  a  river  where  the 
riparian   States   have   equal    rights   of   navigation;    and   Oklahoma  v. 
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Texas  (1923),  260  U.  S.  606,  which  distinguishea  between  a  river  and 
the  bank  of  a  river  as  a  boundary. 

As  to  suits  by  the  United  States  against  a  State,  see  United  States 
V.  North  Carolina  (1890),  136  U.  S.  211,  United  States  v.  Texas  (1891), 
143  U.  S.  621,  and  United  States  v.  Michigan  (1903),  190  U.  S.  379. 
As  to  suits  by  a  State  against  the  United  States,  see  United  States 
V.  Lee  (1882),  106  U.  S.  196;  Minnesota  v.  Hitchcock  (1902),  185  U.  S. 
373;  Oregon  v.  Hitchcock  (1906),  202  U.  S.  60;  Kansas  v.  United  States 
(1907),  204  U.  S.  331. 


Section  4.     Judicial   Review   of  Legislative  or   Executive 

.    Action. 

WILLIAJVI  MARBURY  v.  JAMES  MADISON,  Secretary  of 
State  of  the  United  States. 

Supreme  Coubt  of  the  United  States.     1803. 
1  Cranch,  137. 

[Near  the  end  of  his  term  of  office  President  Adams  nomi- 
nated William  Marbury  to  the  office  of  justice  of  the  peace  in 
the  District  of  Columbia.  The  nomination  was  confirmed  by 
the  Senate,  the  commission  was  signed  by  the  President,  and  the 
great  seal  of  the  United  States  was  affixed  by  the  Secretary  of 
State.  On  the  expiration  of  Adams*  term  of  office,  Marbury 
applied  to  James  Madison,  Secretary  of  State  under  Jefferson, 
for  the  delivery  of  his  commission.  Jefferson  held  that  the  ap- 
pointment was  not  complete  until  the  commission  had  been  de- 
livered, and  directed  Madison  to  withhold  it.  ^larbury  and 
several  others  similarly  circumstanced  then  moved  tlie  court 
for  a  rule  to  James  Madison  to  show  cause  why  a  writ  of  man- 
damus should  not  issue  ordering  him  to  deliver  the  commission. 
No  cause  having  been  shown  there  was  a  motion  for  a  writ  of 
mandamus.] 

The  following  opinion  of  the  court  was  delive'red  by  the 
Chief  Justice  [Marshall].     .     .     . 

The  first  object  of  inquiry  is — lias  the  applicant  a  right  to 
the  commission  he  demands?  .  .  .  [The  court  finds  that  a.s 
Marbury 's  appointment  was  complete  he  has  a  right  to  the 
commission.] 

2.  This  brings  us  to  the  second  inquiry;  which  is:  If  he  has 
a  right,  and  that  right  has  been  violated,  do  the  laws  of  his 
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country  afford  him  a  remedy!  .  .  .  [The  court  finds  that 
they  do.] 

3.  It  remains  to  be  inquired  whether  he  is  entitled  to  the 
remedy  for  which  he  applies?  This  depends  on  1st.  The  na- 
ture of  the  writ  applied  for;  and  2d.     The  power  of  this  court. 

1st.  The  nature  of  the  writ.  .  .  .  This,  then,  is  a  plain 
case  for  a  mandamus,  either  to  deliver  the  commission,  or  a 
copy  of  it  from  the  record ;  and  it  only  remains  to  be  inquired, 
whether  it  can  issue  from  this  court? 

The  act  to  establish  the  judicial  courts  of  the  United  States 
authorizes  the  supreme  court  ''to  issue  writs  of  mandamus,  in 
cases  warranted  by  the  principles  and  usages  of  law,  to  any 
courts  appointed,  or  persons  holding  office,  under  the  authority 
of  the  United  States."  .  .  .  The  constitution  vests  the 
whole  judicial  power  of  the  United  States  in  one  supreme  court, 
and  such  inferior  courts  as  congress  shall,  from  time  to  time, 
ordain  and  establish.  ...  In  the  distribution  of  this  power, 
it  is  declared,  that  ''the  supreme  court  shall  have  original  juris- 
diction, in  all  cases  affecting  ambassadors,  other  public  min- 
isters and  consuls,  and  those  in  which  a  state  shall  be  a  party. 
In  all  other  cases,  the  supreme  court  shall  have  appellate  juris- 
diction." .  .  .  If  it  had  been  intended  to  leave  it  in  the 
discretion  of  the  legislature,  to  apportion  the  judicial  power 
between  the  supreme  and  inferior  courts,  according  to  the  will 
of  that  body,  it  would  certainly  have  been  useless  to  have  pro- 
ceeded further  than  to  have  defined  the  judicial  power,  and  the 
tribunals  in  which  it  should  be  vested.  The  subsequent  part 
of  the  section  is  mere  surplusage — is  entirely  without  meaning, 
if  such  is  to  be  the  construction.  ...  To  enable  this  court, 
then,  to  issue  a  mandamus,  it  must  be  shown  to  be  an  exercise 
of  appellate  jurisdiction,  or  to  be  necessary  to  enable  them  to 
exercise  appellate  jurisdiction.  .  .  .  It  is  the  essential  cri- 
terion of  appellate  jurisdiction,  that  it  revises  and  corrects  the 
proceedings  in  a  cause  already  instituted,  and  does  not  create 
that  cause.  .  Although,  therefore,  a  mandamus  may  be  directed 
to  courts,  yet  to  issue  such  a  writ  to  an  officer,  for  the  delivery 
of  a  paper,  is,  in  effect,  the  same  as  to  sustain  an  original 
action  for  that  paper,  and  therefore,  seems  not  to  belong  to 
appellate,  but  to  original  jurisdiction.  Neither  is  it  necessary  in 
such  a  case  as  this,  to  enable  the  court  to  exercise  its  appellate 
jurisdiction.  The  authority,  therefore,  given  to  the  supreme 
court,  by  the  act  establishing  the  judicial  courts  of  the  United 
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States,  to  issue  writs  of  mandamus  to  public  officers,  appears 
not  to  be  warranted  by  the  constitution;  and  it  becomes  neces- 
sary to  inquire  whether  a  jurisdiction  so  conferred  can  be  ex- 
ercised. 

The  question,  whether  an  act,  repugnant  to  the  constitution, 
can  become  the  law  of  the  land,  is  a  question  deeply  interest- 
ing to  the  United  States:  but,  happily,  not  of  an  intricacy  pro- 
portioned to  its  interest.  It  seems  only  necessary  to  recognize 
certain  principles,  supposed  to  have  been  long  and  well  estab- 
lished, to  decide  it.  That  the  people  have  an  original  right  to 
establish,  for  their  future  government,  such  principles  as.  in 
their  opinion  shall  most  conduce  to  their  own  happiness,  is  the 
basis  on  which  the  whole  American  fabric  has  been  erected.  The 
exercise  of  this  original  right  is  a  very  great  exertion ;  nor  can 
it,  nor  ought  it,  to  be  frequently  repeated.  The  principles, 
therefore,  so  established,  are  deemed  fundamental ;  and  as  the 
authority  from  which  they  proceed  is  supreme,  and  can  seldom 
act,  they  are  designed  to  be  permanent. 

This  original  and  supreme  will  organizes  the  government,  and 
assigns  to  different  departments  their  respective  powers.  It 
may  either  stop  here,  or  establish  certain  limits  not  to  be  tran- 
scended by  those  departments.  The  government  of  the  United 
States  is  of  the  latter  description.  The  powers  of  the  legisla- 
ture are  defined  and  limited ;  and  that  those  limits  may  not  be 
mistaken,  or  forgotten,  the  constitution  is  written.  To  what 
purpose  are  powers  limited,  and  to  what  purpose  is  that  limi- 
tation committed  to  writing,  if  these  limits  may,  at  any  time, 
be  passed  by  those  intended  to  be  restrained?  The  distinction 
between  a  government  with  limited  and  unlimited  powers  is 
abolished,  if  those  limits  do  not  confine  the  persons  on  whom 
they  are  imposed,  and  if  acts  prohibited  and  acts  allowed,  are 
of  equal  obligation.  It  is  a  proposition  too  plain  to  be  con- 
tested, that  the  constitution  controls  any  legislative  act  repug- 
nant to  it ;  or  that  the  legislature  may  alter  the  constitution 
by  an  ordinary  act. 

Between  these  alternatives,  there  is  no  middle  ground.  The 
constitution  is  either  a  superior  paramount  law,  unchangeable 
by  ordinary  means,  or  it  is  on  a  level  with  ordinary  legislative 
acts,  and,  like  other  acts,  is  alterable  when  the  leprislatiire  shall 
please  to  alter  it.  If  the  former  part  of  the  alternative  be  true, 
tLen  a  legislative  act,  contrary  to  the  constitution,  is  not  law; 
ii  the  latter  part  be  true,  then  written  constitutions  are  absurd 
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attempts,  on  the  part  of  the  people,  to  limit  a  power,  in  its  own 
nature,  illimitable. 

Certainly,  all  those  who  have  framed  written  constitutions 
contemplate  them  as  forming  the  fundamental  and  paramoiuit 
law  of  the  nation,  and  consequently,  the  theory  of  every  such 
government  must  be,  that  an  act  of  the  legislature,  repugnant 
to  the  constitution,  is  void.  This  theory  is  essentially  attached 
to  a  written  constitution,  and  is,  consequently,  to  be  considered, 
by  this  court,  as  one  of  the  fundamental  principles  of  our  so- 
ciety. It  is  not,  therefore,  to  be  lost  sight  of,  in  the  further  con- 
sideration of  this  subject. 

If  an  act  of  the  legislature,  repugnant  to  the  constitution,  is 
void,  does  it,  notwithstanding  its  invalidity,  bind  the  courts,  and 
oblige  them  to  give  it  effect?  Or,  in  other  words,  though  it  be 
not  law,  does  it  constitute  a  rule  as  operative  a.s  if  it  was  a  law  ? 
This  would  be  to  overthrow,  in  fact,  what  was  established  in 
theory ;  and  would  seem,  at  first  view,  an  absurdity  too  gross  to 
be  insisted  on.  It  shall,  however,  receive  a  more  attentive  con- 
sideration. 

It  is,  emphatically,  the  province  and  duty  of  the  judicial  de- 
partment, to  say  what  the  law  is.  Those  who  apply  the  rule  to 
particular  cases,  must  of  necessity  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each  other,  the  courts  must 
decide  on  the  operation  of  each.  So,  if  a  law  be  in  opposition  to 
the  constitution ;  if  both  the  law  and  the  constitution  apply  to 
a  particular  case,  so  that  the  court  must  either  decide  that  case, 
conformable  to  the  law,  disregarding  the  constitution;  or  con- 
formable to  the  constitution,  disregarding  the  law;  the  court 
must  determine  which  of  these  conflicting  rules  governs  the 
case:  this  is  of  the  very  essence  of  judicial  duty.  If  then,  the 
courts  are  to  regard  the  constitution,  and  the  constitution  is 
superior  to  any  ordinary  act  of  the  legislature,  the  constitution, 
and  not  such  ordinary  act,  must  govern  the  case  to  which  they 
both  apply. 

Those,  then,  who  controvert  the  principle,  that  the  constitu- 
tion is  to  be  con.sidered,  in  court,  as  a  paramount  law,  are  re- 
duced to  the  necessity  of  maintaining  that  courts  must  close 
their  eyes  on  the  constitution,  and  see  only  the  law.  This  doctrine 
would  subvert  the  very  foundation  of  all  written  constitutions. 
It  wouUl  declare  that  an  act  which,  according  to  the  principles 
and  theory  of  our  government,  is  entirely  void,  is  yet,  in  prac- 
tice, completely  obligatory.     It  would  declare,  that  if  the  legis- 
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lature  shall  do  what  is  expressly  forbidden,  such  act,  notwith- 
standing the  express  prohibition,  is  in  reality  effectual.  It 
would  be  giving  to  the  legislature  a  practical  and  real  omnip- 
otence, with  the  same  breath  which  professes  to  restrict  their 
powers  within  narrow  limits.  It  is  prescribing  limits,  and  de- 
claring that  those  limits  may  be  passed  at  pleasure.  That  it 
thus  reduces  to  nothing,  what  we  have  deemed  the  greatest 
improvement  on  political  institutions,  a  written  constitution, 
would,  of  itself,  be  sufficient,  in  America,  where  written  con- 
stitutions have  been  viewed  with  so  much  reverence,  for  re- 
jecting the  construction.  But  the  peculiar  expressions  of  the 
constitution  of  the  United  States  furnish  additional  arguments 
in  favor  of  its  rejection.  The  judicial  power  of  the  United 
States  is  extended  to  all  cases  arising  under  the  constitution. 
Could  it  be  the  intention  of  those  who  gave  this  power,  to  say, 
that  in  using  it,  the  constitution  should  not  be  looked  into? 
That  a  case  arising  under  the  constitution  should  be  decided, 
without  examining  the  instrument  under  which  it  arises?  This 
is  too  extravagant  to  be  maintained.  In  some  cases,  then,  the 
constitution  must  be  looked  into  by  the  judges.  And  if  they 
can  open  it  at  all,  what  part  of  it  are  they  forbidden  to  read 
or  to  obey? 

There  are  many  other  parts  of  the  constitution  which  serve 
to  illustrate  this  subject.  It  is  declared,  that  ''no  tax  or  duty 
shall  be  laid  on  articles  exported  from  any  state."  Suppose,  a 
duty  on  the  export  of  cotton,  of  tobacco,  or  of  flour;  and  a  suit 
instituted  to  recover  it.  Ought  judgment  to  be  rendered  in 
such  a  case?  ought  the  judges  to  close  their  eyes  on  the  consti- 
tution, and  only  see  the  law? 

The  constitution  declares  "that  no  bill  of  attainder  or  ex  post 
facio  law  shall  be  passed."  If,  however,  such  a  bill  should  l>e 
passed,  and  a  person  should  be  prosecuted  under  it;  must  the 
court  condemn  to  death  those  victims  whom  the  constitution 
endeavors  to  preserve? 

''No  person,"  says  the  constitution,  "shall  be  convicted  of 
treason,  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court."  Here,  the  language 
of  the  constitution  is  addressed  especially  to  the  courts.  It 
prescribes,  directly  for  them,  a  rule  of  evidence  not  to.  be  de- 
parted from.  If  the  legislature  should  change  that  rule,  and 
declare  one  witness,  or  a  confession  out  of  court,  sufficient  for 
conviction,  must  the  constitutional  principle  yield  to  the  legis 
Native  act? 
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From  these,  and  many  other  selections  which  might  be  made, 
it  is  apparent,  that  the  framers  of  the  constitution  contemplated 
that  instrument  as  a  rule  for  the  government  of  courts,  as  well 
as  of  the  legislature.  Why  otherwise  does  it  direct  the  judges 
to  take  an  oath  to  support  it?  This  oath  certainly  applies  in 
an  especial  manner,  to  their  conduct  in  their  official  character. 
How  immoral  to  impose  it  on  them,  if  they  were  to  be  used  as 
the  instruments,  and  the  knowing  instruments,  for  violating 
what  they  swear  to  support! 

The  oath  of  office,  too,  imposed  by  the  legislature,  is  com- 
pletely demonstrative  of  the  legislative  opinion  on  this  subject. 
It  is  in  these  words :  "I  do  solemnly  swear,  that  I  will  admin- 
ister justice,  without  respect  to  persons,  and  do  equal  right  to 
the  poor  and  to  the  rich ;  and  that  I  will  faithfully  and  im- 
partially discharge  all   the  duties  incumbent   on  me  as  , 

according  to  the  best  of  my  abilities  and  understanding,  agree- 
ably to  the  constitution  and  laws  of  the  United  States."  Why 
does  a  judge  swear  to  discharge  his  duties  agreeably  to  the 
constitution  of  the  United  States,  if  that  constitution  forms 
no  rule  for  his  government  1  if  it  is  closed  upon  him,  and  cannot 
be  inspected  by  him?  If  such  be  the  real  state  of  things,  this 
is  worse  than  solemn  mockery.  To  prescribe,  or  to  take  this 
oath,  becomes  equally  a  crime. 

It  is  also  not  entirely  unworthy  of  observation,  that  in  de- 
claring what  shall  be  the  supreme  law  of  the  land,  the  constitu- 
tion itself  is  first  mentioned ;  and  not  the  laws  of  the  United 
States,  generally,  but  those  only  which  shall  be  made  in  pursu- 
ance of  the  constitution,  have  that  rank. 

Thus,  the  particular  phraseology  of  the  constitution  of  the 
United  States  confirms  and  strengthens  the  principle,  supposed 
to  be  essential  to  all  written  constitutions,  that  a  law  repugnant 
to  the  constitution  is  void ;  and  that  courts,  as  well  as  other 
departments,  are  bound  by  that  instrument. 

The  rule  must  he  discharged. 
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CHICAGO  &  GRAND  TRUNK  RAILWAY  COMPANY  v. 

WELLMAN. 

Supreme  Couet  of  the  United  States.    1892. 
143  United  States,  339. 

Error  to  the  Supreme  Court  of  the  State  of  Michigan. 

[In  1889  the  Legislature  of  Michigan  enacted  a  law  fixing 
the  amount  to  be  charged  by  railways  for  the  carriage  of  pas- 
sengers. On  the  day  that  the  law  became  effective  the  plain- 
tiff sought  to  buy  a  railway  ticket  at  the  new  rates,  was  refused 
and  brought  suit  for  damages  as  provided  in  the  act.  At  the 
trial  an  agreed  statement  as  to  the  earnings  and  expenses  of 
the  railway  was  submitted.  Two  employees  of  the  railway 
testified  that  its  revenues  could  not  be  increased  by  an  increase 
of  freight  rates  because  of  competition.  There  were  no  other 
witnesses  or  evidence.  The  railway  asked  for  an  instruction 
that  the  act  was  unconstitutional.  This  was  refused  and  an 
exception  taken.  The  Supreme  Court  of  Michigan  sustained 
the  ruling  of  the  trial  court  and  its  judgment  for  the  plaintiff. 
The  railway  then  sued  out  a  writ  of  error.] 
Mr.   Justice   Brewer   delivered   the   opinion   of   the    court. 

The  Supreme  Court  of  Michigan  in  passing  upon  the  present 
case,  felt  constrained  to  make  this  observation : 

**It  being  evident  from  the  record  that  this  was  a  friendly 
suit  between  the  plaintiff  and  the  defendant  to  test  the  con- 
stitutionality of  this  legislation,  the  attorney-general,  when  it 
was  brought  into  this  court  upon  writ  of  error,  very  properly 
interposed  and  secured  counsel  to  represent  the  public  interest. 
In  the  stipulation  of  facts  or  in  the  taking  of  testimony  in  the 
court  below  neither  the  attorney-general  nor  any  other  person 
interested  for  or  employed  in  behalf  of  the  people  of  the  State 
took  any  part.  What  difference  there  might  have  been  in  the 
record  had  the  people  been  represented  in  the  court  below, 
however,  under  our  view  of  the  case,  is  not  of  material  in- 
quiry.'* 

Counsel  for  plaintiff  in  error,  referring  to  this,  does  not  ques- 
tion or  deny,  but  says:  ''The  attorney-general  speaks  of  the 
case  as  evidently  a  friendly  case,  and  Justice  ]\lorse,  in  hir. 
opinion,  also  so  speaks  of  it.  This  may  be  conceded ;  but  what 
of  it?  There  is  no  ground  for  the  claim  that  any  fraud  or 
trickery  has  been  practiced  in  presenting  the  testimony." 
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We  think  there  is  much  in  the  suggestion.  The  theory  upon 
which,  apparently,  this  suit  was  brought  is  that  parties  have  an 
appeal  from  the  legislature  to  the  courts ;  and  that  the  latter  are 
given  an  immediate  and  general  supervision  of  the  constitu- 
tionality of  the  acts  of  the  former.  Such  is  not  true.  Whenever, 
in  pursuance  of  an  honest  and  actual  antagonistic  assertion 
of  rights  by  one  individual  against  another,  there  is  pre- 
sented a  question  involving  the  validity  of  any  act  of  any  legis- 
lature, State  or  Federal,  and  the  decision  necessarily  rests  on 
the  competency  of  the  legislature  to  so  enact,  the  court  must, 
in  the  exercise  of  its  solemn  duties,  determine  whether  the  act 
be  constitutional  or  not;  but  such  an  exercise  of  power  is  the 
ultimate  and  supreme  function  of  courts.  It  is  legitimate  only 
in  the  last  resort,  and  sls  a  necessity  in  the  determination  of 
real,  earnest,  and  vital  controversy  between  individuals.  It 
never  was  the  thought  that,  by  means  of  a  friendly  suit,  a  party 
beaten  in  the  legislature  could  transfer  to  the  courts  an  inquiry 
as  to  the  constitutionality  of  the  legislative  act. 

These  observations  are  pertinent  here.  On  the  very  day  the 
act  went  into  force  the  application  for  a  ticket  is  made,  a  suit 
commenced,  and  within  two  months  a  judgment  obtained  in  the 
trial  court;  a  judgment  rendered  not  upon  the  presenta- 
tion of  all  the  facts  from  the  lips  of  witnesses,  and  a  full 
inquiry  into  them,  but  upon  an  agreed  statement  which  pre- 
cludes inquiry  into  many  things  which  necessarily  largely  en- 
ter into  the  determination  of  the  matter  in  controversy.  A 
single  suggestion  in  this  direction :  It  is  agreed  that  the  de- 
fendant's  operating  expenses  for  1888  were  $2,404,516.54.  Of 
what  do  these  operating  expenses  consist?  Are  they  made  up 
partially  of  extravagant  salaries — fifty  to  one  hundred  thousand 
dollars  to  the  president,  and  in  like  proportion  to  subordinate 
officers?  Surely,  before  the  courts  are  called  upon  to  adjudge 
an  act  of  the  legislature  fixing  the  maximum  passenger  rates 
for  railroad  companies  to  be  unconstitutional,  on  the  ground 
that  its  enforcement  would  prevent  the  stockholders  from  re- 
ceiving any  dividends  on  their  investments,  or  the  bondholders 
any  interest  on  their  loans,  they  should  be  fully  advised  as  to 
what  is  done  with  the  reoeipts  and  earnings  of  the  company; 
for  if  so  advised,  it  might  clearly  appear  that  a  prudent  and 
honest  management  would,  within  the  rates  prescribed,  secure 
to  the  bondholders  thoir  interest,  and  to  the  stockholders  rea- 
sonable  dividends.     While   the  protection   of  vested   rights  of 
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property  is  a  supreme  duty  of  the  courts,  it  has  not  come  to 
this,  that  the  legislative  power  rests  subservient  to  the  discre- 
tion of  any  railroad  corporation  which  may,  by  exorbitant  and 
unreasonable  salaries,  or  in  some  other  improper  way,  transfer 
its  earnings  into  what  it  is  pleased  to  call  ''operating  expenses." 
We  do  not  mean  to  insinuate  aught  against  the  actual  man- 
agement of  the  affairs  of  this  company.  The  silence  of  the  rec- 
ord gives  us  no  information,  and  we  have  no  knowledge  outside 
thereof,  and  no  suspicion  of  wrong.  Our  suggestion  is  only  to 
indicate  how  easily  courts  may  be  misled  into  doing  grievous 
wrong  to  the  public,  and  how  careful  they  should  be  to  not 
declare  legislative  acts  unconstitutional  upon  agreed  and  gen- 
eral statements,  and  without  the  fullest  disclosure  of  all  mate- 
rial facts.  Judgment  affirmed. 
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McANNULTY. 

Supreme  Court  of  the  United  States.     1902. 
187  United  States,  94. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

[The  plaintiff,  a  corporation  located  at  Nevada,  Missouri,  was 
engaged  in  the  business  of  teaching  the  science  of  the  healing 
of  human  ills  by  a  method  ''founded  largely  and  almost  ex- 
clusively on  the  proposition  that  the  mind  of  the  human  race  is 
largely  responsible  for  its  ills."  The  business  had  attained 
such  magnitude  that  its  average  daily  receipts  by  mail  were 
from  $1000  to  $1600.  The  Postmaster  General,  purporting  to 
act  under  authority  of  enactments  of  Congress,  issued  an  order 
declaring  that  the  plaintiff  was  engaged  in  a  scheme  or  device 
for  obtaining  money  through  the  mails  under  false  or  fraudu- 
lent pretenses  and  directing  the  postmaster  at  Nevada,  Missouri, 
to  withhold  payment  on  postal  orders  drawn  to  the  order  of  the 
plaintiff,  and  to  stamp  all  mail  addressed  to  the  plaintiff  with 
the  word  "fraudulent"  and  to  return  it  to  the  sender.  The 
plaintiff  asked  for  an  injunction  to  restrain  the  postmaster 
from  complying  with  this  order.  On  demurrer  the  plaintiff's 
bill  was  dismissed  and  it  appealed.] 
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Mr.  Justice  Peckham  .  .  .  delivered  the  opinion  of  the 
court.     .     .     . 

The  questions  arising  in  this  case  will  be  limited,  (1)  to  the 
inquiry  as  to  whether  the  action  of  the  Postmaster  General 
.  .  .  is  justified  by  the  statutes;  and  (2)  if  not,  whether  the 
complainants  have  any  remedy  in  the  courts. 

First.  As  the  case  arises  on  demurrer,  all  material  facts 
averred  in  the  bill  are,  of  course,  admitted.  It  is,  therefore, 
admitted  that  the  business  of  the  complainants  is  founded  ''al- 
most exclusively  on  the  physical  and  practical  proposition  that 
tbp  mind  of  the  human  race  is  largely  responsible  for  its  ills, 
and  is  a  perceptible  factor  in  the  treating,  curing,  benefiting 
and  remedying  thereof,  and  that  the  human  race  does  possess 
the  innate  power,  through  proper  exercise  of  the  faculty  of  the 
brain  and  mind,  to  largely  control  and  remedy  the  ills  that 
humanity  is  heir  to,  and  (complainants)  discard  and  eliminate 
from  their  treatment  what  is  commonly  knoAvn  as  divine  heal- 
ing and  Christian  science,  and  they  are  confined  to  practical 
scientific  treatment  emanating  from  the  source  aforesaid." 

These  allegations  are  not  conclusions  of  law,  but  are  state- 
ments of  fact  upon  which,  as  averred,  the  business  of  the  com- 
plainants is  based,  and  the  question  is  whether  the  complain- 
ants, who  are  conducting  the  business  upon  the  basis  stated, 
thereby  obtain  money  and  property  through  the  mails  by  means 
of  false  or  fraudulent  pretenses,  representations  or  promises. 
Can  such  a  business  be  properly  pronounced  a  fraud  within  the 
statutes  of  the  United  States?     .     .     . 

That  the  complainants  had  a  hearing  before  the  Postmaster 
General,  and  that  his  decision  was  made  after  such  hearing,  can- 
not affect  the  case.  The  allegation  in  the  bill  as  to  the  nature 
of  the  claim  of  complainants  and  upon  what  it  is  founded,  is  ad- 
mitted by  the  demurrer,  and  we  therefore  have  undisputed  and 
admitted  facts,  which  show  upon  what  basis  the  treatment  by 
complainants  rests,  and  what  is  the  nature  and  character  of  their 
business.  From  these  admitted  facts  it  is  obvious  that  com- 
plainants in  conducting  their  business,  so  far  as  this  record 
shows,  do  not  violate  the  laws  of  Congress.  The  statutes  do  not 
as  matter  of  law  cover  the  facts  herein. 

Second.  Conceding  for  the  purpose  of  this  case,  that  Con- 
gress has  full  and  absolute  jurisdiction  over  the  mails,  and  that 
it  may  provide  who  may  and  who  may  not  use  them,  and  that 
its  action  is  not  subject  to  review  by  the  courts^  and  also  con- 
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ceding  the  conclusive  character  of  the  determination  by  the 
Postmaster  General  of  any  material  and  relevant  questions  of 
fact  arising  in  the  administration  of  the  statutes  of  Congress 
relating  to  his  department,  the  question  still  remains  as  to  the 
power  of  the  court  to  grant  relief  where  the  Postmaster  Gen- 
eral has  assumed  and  exercised  jurisdiction  in  a  case  not  cov- 
ered by  the  statutes,  and  where  he  has  ordered  the  detention  of 
mail  matter  when  the  statutes  have  not  granted  him  power  so 
to  order.  Has  Congress  intrusted  the  administration  of  these 
statutes  wholly  to  the  discretion  of  the  Postmaster  General,  and 
to  such  an  extent  that  his  determination  is  conclusive  upon  all 
questions  arising  under  those  statutes,  even  though  the  evi- 
dence which  is  adduced  before  him  is  wholly  uncontradicted, 
and  shows  beyond  any  room  for  dispute  or  doubt  that  the  ^ase 
in  any  view  is  beyond  the  statutes,  and  not  covered  or  provided 
for  by  them? 

That  the  conduct  of  the  Post  Office  is  a  part  of  the  adminis- 
trative department  of  the  government  is  entirely  true,  but  that 
does  not  necessarily  and  always  oust  the  courts  of  jurisdiction 
to  grant  relief  to  a  party  aggrieved  by  any  action  by  the  head 
or  one  of  the  subordinate  officials  of  that  department  which  is 
unauthorized  by  the  statute  under  which  he  assumes  to  act. 
The  acts  of  all  its  officers  must  be  justified  by  some  law,  and  in 
case  an  official  violates  the  law  to  the  injury  of  an  individual 
the  courts  generally  have  jurisdiction  to  grant  relief. 

The  Land  Department  of  the  United  States  is  administrative 
in  its  character,  and  it  has  been  frequently  held  by  this  court 
that,  in  the  administration  of  the  public  land  system  of  the 
United  States,  questions  of  fact  are  for  the  consideration  and 
judgment  of  the  Land  Department,  and  its  judgment  thereon  is 
final.  Burfenning  v.  Chicago  &c.  Railway  Company,  163  U.  S. 
321 ;  Johnson  v.  Drew,  171  U.  S.  93,  99 ;  Gardner  v.  Bonestell, 
180  U.  S.  362. 

While  the  analogy  between  the  above  cited  cases  and  the  one 
now  before  us  is  not  perfect,  yet  even  in  them  it  is  held  that  the 
decisions  of  the  officers  of  the  department  upon  questions  of  law 
do  not  conclude  the  courts,  and  they  have  power  to  grant  relief 
to  an  individual  aggrieved  by  an  erroneous  decision  of  a  legal 
question  by  department  officers.     .     .     . 

Here  it  is  contended  that  the  Postmaster  General  has,  in  a  case 
not  covered  by  the  acts  of  Congress,  excluded  from  the  mails  let- 
ters addressed  to  the  complainants.    His  right  to  exclude  letters, 
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or  to  refuse  to  permit  their  delivery  to  persons  addressed,  must 
depend  upon  some  law  of  Congress,  and  if  no  such  law  exist,  then 
he  cannot  exclude  or  refuse  to  deliver  them.  Conceding,  arg^l- 
cndOy  that  when  a  question  of  fact  arises,  <\^hich,  if  found  in  one 
wa}',  would  show  a  violation  of  the  statutes  in  question  in  some 
particular,  the  decision  of  the  Postmaster  General  that  such 
violation  had  occurred,  based  upon  some  evidence  to  that  effect, 
would  be  conclusive  and  final,  and  not  the  subject  of  review  by 
any  court,  yet  to  that  assumption  must  be  added  the  statement 
that  if  the  evidence  before  the  Postmaster  General,  in  any  view 
of  the  facts,  failed  to  show  a  violation  of  any  Federal  law,  the 
determination  of  that  official  that  such  violation  existed  would 
not  be  the  determination  of  a  question  of  fact,  but  a  pure  mis- 
take of  law  on  his  part,  because  the  facts  being  conceded, 
whether  they  amounted  to  a  violation  of  the  statutes  w^culd  be 
a  legal  question  and  not  a  question  of  fact.  Being  a  question 
of  law  simply,  and  the  case  stated  in  the  bill  being  outside  of 
the  statutes,  the  result  is  that  the  Postmaster  General  has  or- 
dered the  retention  of  letters  directed  to  complainants  in  a 
case  not  authorized  by  those  statutes.  To  authorize  the  inter- 
ference of  the  Postmaster  General,  the  facts  stated  must  in  some 
aspect  be  sufficient  to  permit  him  under  the  statutes  to  make 
the  order. 

The  facts,  which  are  here  admitted  of  record,  show  that  the 
case  is  not  one  which  by  any  construction  of  those  facts  is  cov- 
ered or  provided  for  by  the  statutes  under  which  the  Postmaster 
General  has  assumed  to  act,  and  his  determination  that  those 
admitted  facts  do  authorize  his  action  is  a  clear  mistake  of  law 
as  applied  to  the  admitted  facts,  and  the  courts,  therefore,  must 
have  power  in  a  proper  proceeding  to  grant  relief.  Otherwise, 
the  individual  is  left  to  the  absolutely  uncontrolled  and  arbi- 
trary action  of  a  public  and  administrative  officer,  whose  action 
is  unauthorized  by  any  law  and  is  in  violation  of  the  rights  of 
the  individual.  Where  the  action  of  such  an  officer  is  thus  un- 
authorized he  thereby  violates  the  property  rights  of  the  person 
whose  letters  are  withheld.     .     .     . 

The  Postmaster  General's  order  being  the  result  of  a  mistaken 
view  of  the  law  could  not  operate  as  a  defence  to  this  action  on 
the  part  of  the  defendant,  though  it  might  justify  his  obedience 
thereto  until  some  action  of  the  court.  In  such  a  case  as  the  one 
before  us  there  is  no  adequate  remedy  at  law,  the  injunction  to 
prohibit  the  further  withholding  of  the  mail  from  complainants 
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being  the  only  remedy  at  all  adequate  to  the  full  relief  to  which 
the  complainants  are  entitled.  Although  the  Postmaster  General 
had  jurisdiction  over  the  subject-matter  (assuming  the  validity 
of  the  acts)  and  therefore  it  was  his  duty  upon  complaint  being 
made  to  decide  the  question  of  law  whether  the  case  stated  was 
within  the  statute,  yet  such  decision  being  a  legal  error  does  not 
bind  the  courts.     .     .     .  Judgment  reversed. 

Mr.  Justice  White  and  Mr.  Justice  McKexna  believing  the 
judgment  should  be  affirmed,  dissented  from  the  foregoing  opin- 
ion. 

Note. — The  principle  that  an  act  of  legislation  contrary  to  the  law 
under  which  a  legislative  body  is  organized  is  invalid  was  familiar  to 
Americans  at  the  time  the  Constitution  was  adopted.  Prior  to  the 
Revolution,  the  validity  of  an  act  could  be  tested  in  two  ways, — by  an 
appeal  to  the  King  in  Council  to  set  aside  the  enactment  of  a  colonial 
legislature,  or  by  an  appeal  from  the  decision  of  a  colonial  court. 
Beginning  with  the  Virginia  charter  of  1612,  the  legislatures  of  the 
colonies  were  always  expressly  restricted  to  the  adoption  of  laws  not 
repugnant  to  those  of  England,  while  it  was  necessarily  implied  that 
their  enactments  should  conform  to  all  the  terms  of  the  charters 
under  which  they  acted.  In  all  the  royal  colonies  it  was  required 
that  the  enactments  of  the  colonial  legislatures  should  be  submitted 
to  the  Crown,  and  such  as  did  not  meet  with  its  approval  could  be 
"disallowed."  On  July  4,  1660,  there  was  appointed  a  Committee  of 
the  Privy  Council  for  the  consideration  of  "petitions,  propositions, 
memorials,  and  other  addresses  .  .  .  respecting  the  Plantations." 
Acts  of  the  Privy  Council,  I,  xiii.  In  1677  this  Committee  annulled 
three  acts  of  the  legislature  of  Virginia  on  the  ground  that  they  were 
in  excess  of  its  powers.  In  1696  this  Committee  was  succeeded  by  a 
more  famous  one  known  as  the  "Lords  of  Trad<^  and  Plantation,"  com- 
monly called  the  Board  of  Trade,  which  until  ks  dissolution  in  1782 
was  the  chief  instrumentality  of  the  Privy  Council  for  dealing  with  all 
matters  relating  to  the  legislation  of  the  colonies.  In  reviewing  the 
acts  of  the  colonial  legislatures,  the  Board  was  concerned  not  only 
with  the  power  of  the  legislature  to  enact  the  measure  in  question 
but  also  with  the  expediency  of  the  enactment.  Before  beginning  the 
consideration  of  such  acts,  the  Board  commonly  referred  them  to  law 
officers  for  an  opinion  "in  point  of  law,"  the  point  which  was  most 
frequently  raised  being  that  of  legislative  power.  It  was  not  unusual 
for  such  officers  to  hear  counsel  for  the  colonists  or  for  persons  in- 
terested in  the  legislation  under  discussion.  On  the  ground  that  they 
conflicted  with  the  colonial  charter  or  with  the  laws  of  England, 
enactments  were  disallowed  from  Virginia  in  1677,  from  Rhode  Island 
in  1704,  from  Connecticut  in  1705,  from  North  Carolina  in  1747.  from 
Pennsylvania  in  1760,  from  New  Hampshire  in  1764.  and  from  .Massa- 
chusetts in  1772.  In  all,  8563  acts  of  the  colonies  which  later  formed 
the  United  States  were  submitted  to  the  Privy  Council,  of  which  4Ga 
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were  disallowed.     The  records  of  the  Privy  Council  are  so  Imperfect 
as  to   make  it  Impossible  to  determine  how  many  of  these  were  set 
aside  because  of  lack  of  authority   on  the  part  of  the  legislature  to 
enact  them,  but  enough  is  known  to  know  that  the  proportion  Is  large. 
For  a  full  treatment  of  this  subject  see  Russell,  The  Review  of  Colonial 
Legislation  by  the  King  in  Council;  Andrews,  British  Committees,  Com- 
missions, and  Councils  of  Trade  and  Plantations ;  Chalmers,  Opinions. 
Besides  appeals  to  the  Privy  Council  from  the  enactments  of  colonial 
legislatures,  there  were  also  many  appeals  from  the  decisions  of  colonial 
courts.     The  best  known  instance  of  this  is  the  famous  case  of  Win- 
throp  V.  Lechmere   (1727-8),  Thayer,  Cases  on  Constitutional  Law,  I, 
34.     In  this  case  the  appellant  argued  that  an  act  of  the  General  As- 
sembly of  Connecticut  entitled  "An  Act   for  the   Settlement   of   Intes- 
tates' Estates"  was  void  "as  not  being  warranted  by  the  Charter,"  and 
the   Pri\T   Council  so  advised   His  Majesty,  who   thereupon   issued   a 
decree  declaring  the  Act  "null  and  void  and  of  no  force  or  effect  what- 
ever."    The  nature  of  the  King's  action  was  appreciated  by  Winthrop 
and  correctly  set  forth  by  him  in  a  petition  in  1730,  in  which  he  said: 
This  action  being  for  the  reasons  above  mentioned,  in  its  own 
nature  null,  void,  and  repugnant  to  the  very  powers  granted 
by   King   Charles   the   Second,   it   is   a   gross   mistake  in   the 
petitioners  to  allege  that  the  same  was  annulled  by  his  Maj- 
esty's order  in  Council  of  the  5th  of  February,  1727.    Whereas 
his  Majesty  did,  upon  counsel  heard  upon  both  sides  thereof, 
only  relieve  your  memorialist  as  a  subject  and  an  inhabitant 
of  the  Province  of  Connecticut,  who  resorted  to  his  royal  jus- 
tice for  relief  against  the  oppression  of  a  Court  of  Probates 
acting    without   any    legal   jurisdiction,    under   the    pretended 
authority  of  an  Act  of  Assembly,  which  being  contrary  to  law 
and  to  their  charter  was  in  itself  void  and  null,  even  before 
his  Majesty  for  the  future  information  of  his  Majesty's  sub- 
jects in  Connecticut  was  graciously  pleased  to  declare  It  so. 

/&.,   I,   39n. 
Here  again  the  records  of  the  Privy  Council  are  so  imperfect  that  it 
Is  Impossible  to  determine  how  many  of  the  cases  appealed  to  it  from 
the  American  colonies,  aggregating  more  than   260   in  number,  were 
based   on  an   alleged   conflict   between   a  legislative  enactment  and   a 
colonial   charter.     Besides  Winthrop   v.  Lechmere,  two  other  well  au- 
thenticated cases  are  known — Philips  v.   Savage    (1738),  Acts  of  the 
Privy  Council,  III,  432,  in  which  the  Privy  Council  upheld  the  decrees 
of  the  Massachusetts  court,  and  Clark   v.  Tousey    (1745),  lb.,  Ill,  580, 
in  which  the  Privy  Council  reversed  its  decision  In  Winthrop  v.  Lech- 
mere.     For    an   excellent   treatment   of    this    subject    see    Schleshiger, 
"Colonial    Appeals   to   the   Privy   Council,"    in    Political   Science   Quar- 
crly,  XXVIII,  279,  433.    Also  see  Hazeltine,  "Appeals  from  the  Colonial 
Courts  to  the  King  in  Council,"  Annual  Report  of  the  American  Ilis- 
torital  Association  for  isOl  299.     In  several  of  the  colonies  attempts 
\%ere  made  to  prevent  appeals  to  tne  King  in  Council,  thus  leaving  to 
ihe  colonial  ( ourts  the  final  determination  of  the  validity  of  colonial 
loglslation.     But  the  Privy  Council  declared  that  "an  appeal  aoth  lye 
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to  H.  M.  In  his  Council  as  a  right  Inherent  in  the  Crown.'*  Cited  by 
Schlesinger,  in  Political  Science  Quarterly,  XXVIII,  296.  See  also  the 
case  of  Christian  v.  Corren  (1716),  1  Peere  Williams.  329.  also  in 
MacQueen,  The  Appellate  Jurisdiction  of  the  House  of  Lords  and  Privy 
Council,  740. 

The  distinction  between  the  function  of  the  Privy  Council  as  a  sort 
of  board  for  the  review  of  colonial  legislation  and  its  function  as  a 
court  to  hear  appeals  from  the  decisions  of  colonial  courts  was  well 
indicated  in  an  opinion  of  Sir  Charles  Pratt  (afterwards  Lord  Cam- 
den), Attorney  General,  and  Hon.  CHiarles  Yorke,  Solicitor  General, 
given  August  19,  1760.  Questioned  as  to  the  power  of  the  King  to  set 
aside  particular  clauses  of  an  act  of  colonial  legislation  leaving  the 
rest  of  the  act  in  force,  they  advised  that  this  should  not  be  done, 
but  added: 

At  the  same  time  we  are  of  opinion  that  there  may  be  cases 
In  which  particular  provisions  may  be  void  ab  initio  though 
other  parts  of  the  law  may  be  valid,  as  in  clauses  where  any 
act  of  Parliament  may  be  contraversed  or  any  legal  right  of 
a  private  subject  bound  without  his  consent.  These  are  cases 
the  decision  of  which  does  not  depend  on  the  exercise  of  a 
discretionary  prerogative,  but  may  arise  judicially  and  must 
be  determined  by  the  general  rules  of  law  and  the  constitution 
of  England.  And  upon  this  ground  it  is,  that  in  some  in- 
stances whole  acts  of  assembly  have  been  declared  void  in  the 
courts  of  Westminster  Hall,  and  by  His  Majesty  in  council 
upon  appeals  from  the  plantations. 

Statutes  at  Large  of  Pennsylvania,  V,  735. 
Besides  the  cases  appealed  to  the  Privy  Council,  the  right  of  the 
courts  to  determine  the  validity  of  acts  of  the  legislature  had  been 
involved  in  cases  in  at  least  five  States  before  the  assembling  of  the 
Federal  Convention,  viz.  in  Holmes  v.  Walton,  New  Jersey,  1780;  in 
Commonwealth  v.  Caton,  Virginia,  1782;  in  Rutgers  v.  Waddington, 
New  York,  1784;  in  Trevett  v.  Weeden,  Rhode  Island,  1786;  and  Bay- 
ard V,  Singleton,  North  Carolina,  1787.  All  these  cases  are  printed 
in  Thayer,  Cases,  I,  55-83,  except  Holmes  v.  Walton,  for  which  see 
American  Historical  Review,  IV,  456.  In  Rutgers  v.  Waddington,  the 
court  distinctly  repudiated  any  claim  of  right  to  question  the  valid- 
ity of  a  legislative  enactment.  In  Commonwealth  v.  Caton  the  facts 
did  not  require  the  court  to  pass  ui)on  the  question,  but  in  the  opin- 
ion of  Chancellor  Wythe,  there  is  this  strong  dictum: 

If  the  whole  legislature,  an  event  to  be  deprecated,  should 
attempt   to    overleap   the   bounds    prescribed    to    them    by    the 
people,  I,  in  administering  the  public  justice  of  the  country, 
will  meet  the  united  powers  at  my  seat  in  this  tribunal;  and, 
pointing   to  the   Constitution,   will   say    to   them,    here    is   the 
limit  of  your  authority,  and  hither  shall  you  go,  but  no  further. 
This  dictum  derives  additional  interest  from  the  fact  that  the  Judge 
who  made  it  was  John  IVIarshall's  preceptor  in  law  at  the  College  of 
William  and  Mary. 

By  far  the  best  known  of  these  cases  is  that  of  Trevett  v.  Weeden. 
wnere  the  Judges,  while  dismissing  the  case  for  lack  of  Jurisdiction, 
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nevertheless  pronounced  an  act  of  the  legislature  invalid,  and  were  sum- 
moned before  that  body  to  give  an  account  of  themselves.  One  of  the 
judges  defended  their  decision  "in  a  very  learned,  sensible,  and  elaborate 
discourse  in  which  he  was  upwards  of  six  hours  upon  the  floor." 
Neither  this  argument  nor  that  of  the  other  judges  satisfied  the  legis- 
lature, for  it  "Resolved,  that  no  satisfactory  reasons  had  been  ren- 
dered by  them  for  their  judgment  on  the  foregoing  information."  See 
Records  of  the  State  of  Rhode  Island  and  Providence  Plantations, 
edited  by  J.  R.  Bartlett,  X,  215.  When  the  terms  of  the  judges,  who 
were  elected  by  the  legislature,  expired  a  short  time  after,  the  legis- 
lature allowed  all  but  one  of  them  to  retire  from  the  bench.  In  Holmes 
v.  Walton  and  Bayard  v.  Singleton,  the  judgment  of  the  court  pro- 
nouncing a  legislative  act  invalid  was  acquiesced  in  by  the  legisla- 
ture. 

In  the  Federal  Convention  and  also  in  the  State  conventions  called 
to  act  on  the  new  Constitution,  the  question  was  frequently  raised  as 
to  what  would  happen  in  case  Congress  should  adopt  an  act  which 
contravened  or  exceeded  the  powers  with  which  it  was  vested.  This 
discussion  is  well  summarized  in  Melvin,  "The  Judicial  Bulwark  of 
the  Constitution,"  in  The  American  Political  Science  Review,  VIII, 
1&7.  In  the  Convention  of  Virginia  Marshall  said,  "If  they  were 
to  make  a  law  not  warranted  by  any  of  the  powers  enumerated,  it 
would  be  considered  by  the  judges  as  an  infringement  of  the  Con- 
stitution which  they  are  to  guard.  They  would  not  consider  such 
a  law  as  coming  under  their  jurisdiction.  They  would  declare  it 
void."  Elliot's  Delates,  III,  553.  Patrick  Henry,  one  of  whose  rea- 
sons for  opposing  the  adoption  of  the  Federal  Constitution  was  his 
fear  that  the  judiciary  had  not  been  made  sufficiently  independent  of 
the  other  departments,  said  in  the  same. body,  "I  take  it  as  the  high- 
est encomium  of  this  country,  that  the  acts  of  the  legislature,  if 
unconstitutional,  are  liable  to  be  opposed  by  the  judiciary."  lb.,  Ill, 
325.  Similar  declarations  were  made  in  many  other  States,  as  for 
instance  by  William  R.  Davie  in  the  North  Carolina  Convention,  /&., 
IV,  155;  by  Oliver  Ellsworth  in  the  Connecticut  Convention,  7b.,  II, 
196;  by  Samuel  Adams  in  the  Massachusetts  Convention,  /&.,  II,  151; 
by  Charles  Pinckney  in  the  South  Carolina  Legislature,  lb.,  IV,  257, 
and  by  James  Wilson  in  the  Pennsylvania  Convention,  lb.,  II,  4S9; 
while  Alexander  Hamilton  made  the  same  idea  current  throughout 
the  country  by  saying  in  The  Federalist: 

The  interpretation  of  the  laws  is  the  proper  and  peculiar 
province  of  the  courts.  A  Constitution  is,  in  fact,  and  must 
be  regarded  by  the  judges  as  a  fundamental  law.  It  must 
therefore  belong  to  them  to  ascertain  its  meaning,  as  well  as 
the  meaning  of  any  particular  act  proceeding  from  the  legis- 
lative body.  If  there  should  happen  to  be  an  irreconcilable 
variance  between  the  two,  that  which  has  the  superior  obli- 
gation and  validity  ought,  of  course,  to  be  preferred:  In 
other  words,  the  Constitution  ought  to  be  preferred  to  the 
statutes,  the  intention  of  the  people  to  the  intention  of  their 
agents. 
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It  Is  sometimes  said  that  the  courts  have  "usurped"  the  power  to 
review  executive  or  legislative  action.  But  inasmuch  as  the  courts 
had  exercised  this  power  for  more  than  a  century  before  the  adop- 
tion of  the  Constitution  and  inasmuch  as  it  had  been  assumed 
throughout  the  debates  on  the  Constitution  that  this  function  was 
inherent  in  the  judicial  power  it  is  difficult  to  find  any  historical 
basis  for  the  theory  of  usurpation.  Certainly  the  members  of  the  First 
Congress  did  not  regard  judicial  review  as  usurpation.  In  the  debate 
on  a  bill  proposing  to  authorize  the  President  to  remove  the  Secretary 
for  Foreign  Affairs,  it  was  frequently  asserted  that  it  was  the  proper 
function  of  the  courts  to  determine  the  validity  of  legislation,  and 
Elbridge  Gerry  in  speaking  of  legislation  in  which  "Congress  has 
usurped  power"  asked  -uhether  the  judges  were  to  be  impeached  "for 
doing  a  meritorious  act  and  standing  in  opposition  to  their  usurpa- 
tion of  power."  See  Warren,  The  Supreme  Court  in  United  States 
History,  I,  84. 

The  first  instance  of  the  assertion  of  the  supremacy  of  Federal 
law  over  conflicting  State  enactments  occurred  in  May,  1791,  when 
the  United  States  Circuit  Court  declared  a  Connecticut  statute  in- 
valid because  contrary  to  the  provisions  of  the  treaty  of  peace  with 
Great  Britain.  In  1792,  the  United  States  Circuit  Court  made  a  simi- 
lar decision  in  Georgia,  where,  in  the  case  of  Samuel  Brailsford  v. 
James  Spalding,  the  court  said  that  the  treaty  with  Great  Britain 
"had  the  effect  of  an  express  repeal  of  that  part  of  the  State  act 
which  created  an'  impediment  to  recovery  of  British  debts  seques- 
trated." The  case  of  Higginson  v.  Greenwood  was  decided  In  the 
same  way  by  the  United  States  Circuit  Court  in  South  Carolina  in 
1793.  Besides  these  decisions  which  asserted  the  supremacy  of  a 
treaty  over  a  State  statute,  thus  anticipating  the  case  of  Ware  v. 
Hylton  (1796),  3  Dallas,  199,  in  which  the  Supreme  Court  took  the 
same  view,  the  United  States  Circuit  Court,  in  1792,  in  the  case  of 
Alexander  Champion  and  Thomas  Dickason  v.  Silas  Casey,  declared 
a  Rhode  Island  statute  invalid  because  It  Impaired  the  obligation 
of  a  contract  contrary  to  the  prohibition  contained  In  the  Constitu- 
tion of  the  United  States.  This  decision  appears  to  have  been  ac- 
cepted by  the  people  of  Rhode  Island  without  opposition,  although 
only  five  years  before,  the  Rhode  Island  judges  who  in  Trevett  v. 
Weeden  had  declared  a  statute  invalid,  had  been  threatened  with  Im- 
peachment. The  Federal  Circuit  Courts  held  other  State  statutes 
Invalid  In  Connecticut  In  1793,  in  Pennsylvania  In  1795  and  in  Ver- 
mont In  1799.  The  first  decision  holding  an  act  of  Congress  to  be 
unconstitutional  was  made  in  Hayburn's  Case  (1792),  2  Dallas,  409 
by  the  United  States  Circuit  Court  In  Pennsylvania.  All  these  early 
cases  are  admirably  treated  with  much  citation  of  conteniiu)rarv  com- 
ment in  Warren,  The  Supreme  Court  in  United  States  History,  I,  65 
seq. 

The  method  followed  by  Marshall  in  his  opinion  In  Marbury  v. 
Madison  has  been  much  criticised.  Ordinarily  when  a  court's  juris- 
diction Is  in  doubt  It  determines  that  question  before  proceeding  to 
any  other,  and  if  It  finds  that  it  has  no  jurisdiction  it  la  unnecessary 
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to  consider  any  other  question.  But  Marshall  considered  all  the 
points  Involved  in  the  case  and  then  held  that  the  court  had  no  Juris- 
diction. FVom  this  method  it  has  been  argued  that  he  was  actuated 
by  partisan  considerations.  A  more  reasonable  explanation  is  that 
Marshall  was  Impressed  by  the  importance  of  the  fact  that  for  the 
first  time  the  Supreme  Court  was  about  to  declare  an  act  of  Con- 
gress unconstitutional  and  he  felt  it  Incumbent  on  him  to  show  that 
the  question  of  jurisdiction  was  the  determining  factor  In  the  case 
since  a  decision  on  any  other  ground  would  lead  to  a  contrary  result. 
Contemporary  comment  on  the  case  shows  that  the  opposition  pro- 
voked by  the  decision  was  not  due  to  the  court's  assertion  of  its  right 
to  determine  the  validity  of  an  act  of  Congress  but  to  its  declaration 
that  the  members  of  the  President's  cabinet,  in  so  far  as  their  minis- 
terial duties  were  concerned,  were  subject  to  mandamus.  It  was  the 
court's  invasion  of  what  Jefferson  regarded  as  the  prerogatives  of 
the  executive  rather  than  its  subjection  of  legislative  action  to  review 
which  was  the  basis  of  the  resentment  which  It  aroused.  See  Warren 
The  Supreme  Court  in  United  States  His'.ory,  I,  232. 

The  argument  of  Hamilton  in  The  Federalist  and  of  Marshall  in 
Marbury  v.  Madison  that  the  power  of  the  judiciary  to  refrain  from 
giving  effect  to  any  legislative  or  executive  act  in  conflict  with  the 
Constitution  is  a  necessary  feature  of  government  under  a  written 
constitution  has  often  been  questioned  and  it  has  been  pointed  out 
that  France,  Germany  and  Switzerland  have  written  constitutions  and 
yet  the  courts  in  those  countries  may  not  question  the  validity 
of  legislative  or  executive  acts.  Thayer,  Legal  Essays,  2.  In  the 
case  of  France,  however,  it  has  been  pointed  out  by  Professor  Dicey 
that  the  restrictions  imposed  upon  the  action  of  Parliament  are  in  the 
nature  of  political  maxims  or  principles  of  politics  rather  than  rules 
of  law.  Ordinarily  they  guide  and  restrain  the  action  of  Parliament, 
but  if  Parliament  violates  them  its  action  is  not  invalid.  Much  the 
same  view  of  the  function  of  constitutions  prevails  in  Germany, 
Switzerland  and  other  countries  having  written  instruments  of  gov- 
ernment. Their  constitutions  possess  much  the  same  authority  as 
belongs  in  England  to  Magna  Charta  which  is  a  political  standard 
but  Is  not  a  legal  restraint.  In  the  British  dominions  and  in  the 
United  States  a  wholly  different  view  prevails.  The  Constitution  is 
declared  to  be  the  supreme  law  of  the  land.  As  law  it  is  enforceable 
by  action  in  the  courts  and  as  the  supreme  law  they  are  obliged  to 
give  It  precedence  over  other  forms  of  law  in  conflict  with  it.  The 
peculiar  position  of  the  United  States  Constitution  is  not  due  to  the 
fact  that  it  Is  written,  but  to  the  fact  tliat  it  is  law,  which  all  are 
bound  to  obey.  It  Is  from  the  fact  that  the  Constitution  is  law  that 
the  courts  are  vested  with  authority  to  enforce  it  in  the  same  way 
that  they  would  enforce  any  other  rule  of  law  which  Is  applicable 
to  the  case  before  them. 

The  nature  of  the  court's  action  on  invalid  legislation  is  often  mis- 
apprehended because  of  a  wrong  use  of  terms.  It  is  sometimes  said 
that  the  court  "vetoes"  or  "nullifies"  legislation.  If  two  statutes 
conflict  the  later  one  is  assumed  to  represent  the  legislative  will  and 
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/lence  possesses  superior  authority.  Therefore  the  court  does  not 
apply  the  earlier  statute,  but  in  such  circumstances  it  is  never  sug- 
gested that  the  court  has  vetoed  or  nullified  it.  It  is  an  essential 
feature  of  every  judicial  proceeding  that  the  court  shall  ascertain 
what  is  the  law  which  is  to  be  applied.  In  case  of  conflicts  between 
the  Constitution  and  any  other  form  of  law,  the  Constitution,  as  the 
supreme  law,  takes  precedence. 

The  power  of  the  courts  to  declare  legislative  acts  Invalid  because 
of  conflict  with  the  Constitution  is  often  said  to  be  peculiar  to  the 
United  States,  but  it  is  found  in  many  other  countries.  The  Privy 
Council  of  Great  Britain  still  continues  to  set  aside  acts  of  the 
colonial  legislatures  because  of  conflict  with  the  fundamental  colonial 
law.  See  Royal  Bank  of  Canada  v.  The  King,  1913,  Appeal  Cases,  283; 
Cotton  V.  The  King,  1914,  Appeal  Cases,  176;  Attorney-General  for  Al- 
berta V.  Attorney-General  for  Canada,  1915,  Appeal  Cases,  363.  The 
courts  of  the  several  colonies  exercise  a  similar  power.  In  Australia 
this  gave  rise  to  a  famous  controversy,  when  Justice  Boothby  of  the 
Supreme  Court  of  South  Australia  declared  invalid  an  act  of  the 
Legislature  which  had  been  signed  by  the  Governor.  Thereupon  the 
two  houses,  after  the  manner  of  the  Rhode  Island  Legislature  after 
the  decision  in  Trevett  v.  Weeden,  adopted  addresses  to  the  Queen 
asking  for  the  removal  of  the  judge.  The  Colonial  Secretary,  the 
Duke  of  Newcastle,  took  the  opinion  of  the  law  officers  of  the  Crown. 
Sir  William  Atherton,  and  Sir  Roundell  Palmer,  and  informed  the 
Governor,  April  24,  1862,  that  Her  Majesty's  Government  considered 
"that  a  colonial  judge  is  not  only  at  liberty  but  is  bound  to  entertain 
the  question  whether  a  colonial  law,  material  to  the  decision  of  the 
question  before  him,  is  or  is  not  valid."  Todd,  Parliamentary  Govern- 
ment in  England,  II,  762.  See  the  decisions  of  the  High  Court  of 
Australia  in  Australian  Boot  Trade  Employees'  Federation  v.  Why- 
brow  (1910),  10  Commonwealth  Law  Reports,  267,  and  The  King  v. 
Commonwealth  Court  of  Conciliation  and  Arbitration  (1910),  11  Com- 
monwealth Law  Reports,  2.  For  New  Zealand,  see  Clemison  v.  Mayor 
of  West  Harbour  (1895),  13  New  Zealand  Law  Reports,  695.  For 
South  Africa,  see  Municipality  of  Worcester  v.  Colonial  Government 
(1907),  24  S.  C,  Cape  of  Good  Hope,  67,  and  Howard  v.  The  Attorney 
General  (1909),  Transvaal  Law  Reports,  High  Court,  164.  This 
power  is  not  confined  to  British  and  American  jurisdictions  but  is 
found  in  Argentina  (Roscoe  Pound,  The  Judicial  Office  in  the  United 
States,  17,  20),  in  Bolivia  (Annual  Bulletin,  Comparative  Law  Bureau 
of  the  American  Bar  Association,  July  1,  1914,  69),  Colombia  {lb..  101), 
Cuba  (J6.,  104),  Mexico  (/&.,  121),  Venezuela  (lb.,  148).  For  these 
and  other  details  see  Report  to  the  New  York  Sta'e  Bar  Association, 
Senate  Document,  No.  941,  63rd  Congress,  3rd  Session. 

A  statute  is  always  presumed  to  be  valid,  Ex  parte  Young  (1908), 
209  U.  S.  123,  and  if  its  language  permits,  the  courts  will  so  construe 
it  as  to  preserve  its  validity.  Knights  Templars'  Indemnity  Company 
V.  Jarman  (1902),  187  U.  S.  197;  United  States  v.  Delaware  &  Hud- 
son Ry.  (1909),  213  U.  S.  366;  St  Louis  Southwestern  Ry.  v.  Ar- 
kansas   (1914),    235    U.    S.    350.     Hence    if    a    statute    is    reasonably 
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susceptible  of  two  interpretations  by  one  of  which  Its  constitu- 
tionality would  be  unquestioned  while  by  the  other  it  would  be 
doubtful,  the  former  should  be  adopted.  Harriman  v.  Interstate  Com- 
merce Commission  (1908),  211  U.  S.  407;  Carey  v.  South  Dakota 
(1919),  250  U.  S.  118.  Except  in  a  few  States  where  the  courts  are 
required  to  give  advisory  opinions,  a  court  will  not  pass  upon  the 
validity  of  a  statute  except  as  incidental  to  the  decision  of  a  case 
before  it,  and  then  only  when  it  is  necessary  to  the  decision.  Cali- 
fornia V.  San  Pablo  &  Tulare  Ry.  (1893),  149  U.  S.  308.  Only  one 
whose  rights  are  affected  by  a  statute  will  be  allowed  to  question 
its  constitutionality.  The  Winnebago  (1907),  205  U.  S.  354;  Mallin- 
ckrodt  Chemical  Works  v.  St.  Louis  (1915),  238  U.  S.  41.  Hence 
the  courts  will  not  permit  the  validity  of  a  statute  to  be  tested  in  a 
friendly  suit  where  there  is  no  real  antagonism  of  interests,  Chicago 
&  Grand  Trunk  Ry.  v.  Wellman  (1892),  143  U.  S.  339,  nor  will  they 
accept  jurisdiction  for  the  sole  purpose  of  testing  the  validity  of  a 
statute,  Muskrat  v.  United  States  (1911),  219  U.  S.  346;  nor  will  the 
Federal  Supreme  Court  review  the  decision  of  a  State  court  where 
the  interest  involved  is  an  official  and  not  a  personal  one.  Marshall 
v.  Dye  (1913),  231  U.  S.  250.  Thus  a  tax  officer  may  not  invoke  tho 
jurisdiction  of  a  Federal  court  to  declare  invalid  a  State  tax  which 
it  is  his  official  duty  to  collect.  Smith  v.  Indiana  (1903),  191  U.  S. 
138;  Braxton  County  v.  West  Virginia  (1908),  208  U.  S.  192;  Stewart 
V.  Kansas  City  (1915),  239  U.  S.  14.  A  witness  summoned  to  testify 
in  an  investigation  before  a  grand  jury  is  not  entitled  to  challenge 
the  validity  of  the  statute  under  which  the  investigation  is  being 
conducted,  Blair  v.  United  States  (1919),  250  U.  S.  273.  It  is  only 
where  rights  which  are  in  themselves  appropriate  subjects  of  ju- 
dicial cognizance  are  being  or  are  about  to  be  affected  prejudicially 
by  the  application  or  enforcement  of  a  statute  that  its  validity  may 
be  called  in  question  by  a  suitor  and  determined  by  the  courts, 
Stearns  v.  Wood  (1915),  236  U.  S.  75;  Texas  v.  Interstate  Com- 
merce  Commission  (1922),  258  U.  S.  158.  One  who  has  made  no 
attempt  to  comply  with  a  law  and  obtain  a  construction  of  it  in  his 
own  case  will  not  be  allov/ed  on  appeal  to  contest  its  validity,  Gundling 
V.  Chicago  (1900),  177  U.  S.  183.  "To  complain  of  a  ruling  one  must 
be  made  the  victim  of  it.  One  cannot  invoke  to  defeat  a  law  an 
apprehension  of  what  might  be  done  under  it  and  which,  if  done, 
might  not  receive  judicial  approval,"  Lehon  v.  City  of  Atlanta  (1916), 
242  U.  S.  53.  One  who  complains  that  a  statute  is  invalid  because 
It  deprives  him  of  property  without  due  process  of  law  must  be  able 
to  show  an  actual  deprivation,  Tyler  v.  Judges  (1900),  179  U.  S. 
410.  It  is  not  enough  that  the  statute  admits  of  a  construction 
which  would  operate  to  deprive  him  of  his  property,  Castillo  v.  Mc- 
Connlco  (1898),  168  U.  S.  680.  Obviously  only  one  who  has  an  inter- 
est In  the  property  affected  can  show  that  he  is  deprived  of  property 
without  due  process.  New  Orleans  v.  New  Orleans  Water  Works  Co. 
(1891).  142  U.  S.  88. 

A  statute  may  contain  provisions  which  are  constitutional  and  others 
which  are  not.    If  they  are  separable  the  court  will  enforce  those  which 
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are  valid,  provided  it  Is  convinced  that  the  le&islatu/e  would  have  en- 
acted them  without  the  invalid  provisions.  Pollock  v.  Farmers'  Loan 
and  Trust  Co.  (1895),  158  U.  S.  601;  Illinois  Central  Railway  v.  Mc- 
Kendree  (1906),  203  U.  S.  514;  The  Employers'  Liability  Cases  (1908). 
207  U.  S.  463.  In  all  such  cases  the  courts  endeavor  to  ascertain  and 
apply  the  will  of  the  legislature.  The  Trade  Mark  Cases  (1879),  100 
U.  S.  82;  James  v.  Bowman  (1903),  190  U.  S.  127.  In  determining 
whether  an  act  is  valid  the  courts  do  not  inquire  into  the  motives  of 
the  legislature,  Fletcher  v.  Peck  (1810),  6  Cranch,  87;  Interstate 
Commerce  Commission  v.  Brimson  (1894),  154  U.  S.  447;  McCray  v. 
United  States  (1904),  195  U.  S.  27;  nor  are  they  concerned  with  the 
wisdom  or  expediency  of  the  act.  Halter  v.  Nebraska  (1907).  205  U.  S. 
34.  The  validity  of  an  act  depends  upon  its  actual  operation  and  effect 
as  applied  and  enforced  rather  than  upon  its  form.  Minnesota  v. 
Barber  (1890),  136  U.  S.  313;  United  States  v.  Reynolds  (1914). 
235  U.  S.  133.  "An  unconstitutional  act  is  not  a  law.  It  confers 
no  rights;  it  imposes  no  duties;  it  affords  no  protection;  it  creates 
no  office.  It  is,  in  a  legal  contemplation,  as  inoperative  as  though 
it  had  never  been  passed."  Justice  F^eld  in  Norton  v.  Shelby  County 
(1886),  118  U.  S.  425.  There  is  authority  however  for  holding  that 
an  unconstitutional  act  may  not  be  treated  as  an  absolute  nullity 
from  the  date  of  its  enactment  to  the  date  of  its  setting  aside  by  the 
courts.  United  States  v.  Realty  Co.  (1896),  163  U.  S.  427.  Especially 
may  an  officer  who  conforms  to  a  legislative  act  claim  the  protection 
of  that  act  if  it  is  not  void  on  its  face.  The  State  v.  Carroll  (1871), 
38  Connecticut  449;  State  ex  rel.  New  Orleans  Canal  and  Banking  Co. 
et  al.  V.  Heard  (1895),  47  La.  Ann.  1679;  47  L.  R.  A.  512,  where  a 
learned  note  collects  the  cases  on  the  subject.  See  also  Allison  v. 
Corker  (1902),  67  N.  J.  Law,  596,  annotated  in  60  L.  R.  A.  564,  where 
the  court  says,  "For  many  purposes  an  unconstitutional  statute  may 
influence  judicial  judgment,  where,  for  example,  under  color  of  it 
private  or  public  actions  have  been  taken.  An  unconstitutional  stat- 
ute is  not  merely  blank  paper.  The  solemn  act  of  the  legislature  is 
a  fact  to  be  reckoned  with.  Nowhere  has  power  been  vested  to  ex- 
punge it  or  remove  it  from   its  proper  place  among  the  statutes." 

There  is  a  voluminous  literature  upon  the  power  of  the  courts  to 
disregard  unconstitutional  legislation.  Besides  the  authorities  cited 
above,  see  Baldwin.  The  American  Judiciary ;  Beard,  The  Supreme 
Court  and  the  Constitution:  Brinton  Cox,  Judicial  Power  and  Uncon- 
stitutional Legislation;  Corwin,  The  Doctrine  of  Judicial  Review; 
Dougherty,  Power  of  the  Federal  Judiciary  over  Legislation:  Haines, 
The  American  Doctrine  of  Judicial  Supremacy;  McLaughlin,  The 
Courts,  the  Cons'itution  and  Parties;  Meigs,  The  Judiciary  and  the 
Constitution;  Moore,  The  Supreme  Court  and  T'nconstitutional 
Legislation;  von  Moschzisker,  Judicial  Review  of  Legislation ;  J.  B. 
Thayer.  Legal  Essays.  For  the  argument  against  the  doctrine  of 
Marbury  v.  Madison  see  Eakin  v.  Raub  (1825),  12  Sargeant  &  Rawle. 
330,  also  in  Thayer,  Cases,  I.  133,  Jackson's  veto  of  the  United  States 
Bank  bill,  Richardson.  Messages  and  Papers  of  the  Presidents,  II,  581- 
583,  and  a  speech  by  Roscoe  Conkling.  April  16,  1S60,  Congressional 
Olohe,  36th  Congress,  1st  session,  App.  233. 
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From  its  institution  in  17S9  to  July  1,  1924,  the  Supreme  Court  has 
disposed  of  about  thirty  thousand  cases.  In  fifty-three  of  these,  covering 
a  i>eriod  of  one  hundred  and  thirty-five  years,  it  has  held  enactments 
of  Congress  unconstitutional.  In  the  following  table  the  figures  in 
the  last  column  indicate  how  the  court  divided.  Where  no  figures 
are  given  the  report  of  the  case  does  not  show  that  the  decision  was 
not  unanimous. 

Cases   in    which   the    Supreme   Court   has   declared    Acts    of   Congress 

Unconstitutional. 
Date  Cases  Statutes  Vote 

1793     United  States  v.  Todd,  13  How.  40  i   s.   243 

1803     Marbury  v.  Madison,  1  Cranch,  137  i  s.  81 

1857     Scott  v.   Sanford,  19  How.  393  3    s.   548  6-3 

1864     Gordon   v.    United    States,    2    Wall.    561; 

117  U.  S.  697  12   S.   765,   sec.   14     8-2 

1866  Ex   parte  Garland,   4   Wall.   333  13  s.  424  5-4 

1867  Reichert  v.  Felps,  6  Wall.  160  2  S.  677 

1868  The   Alicia,   7  Wall.   571  13   S.   310 

1S70     Hepburn  v.  Griswold,  8  Wall.  603  12  S.  345,  532,  709      5-3 

1869  United  States  v.  DeWitt,  9  Wall.  41  14  S.  484 

1869  The  Justices  v.  Murray,  9  Wall.  274  12  S.  756 

1870  The  Collector  v.  Day,  11  Wall.  113  P^  |-  ^^^'  ^^^  ^"^ 

1871  United  States  v.  Klein,  13  Wall.  128         16  S.  235  7-2 
1873     United   States  v.   Baltimore   &   Ohio   Ry., 

17  Wall.  322  14  S.   98,  138  7-2 

1875  United  States  v.  Reese,  92  U.  S.  214 

1877  United  States  v.  Fox,  95  U.  S.  670 

1879  Trade  Mark  Cases,  100  U.  S.  82 

1882  United  States  v.  Harris,  106  U.  S.  629 

1883  Civil  Rights  Cases,  109  U.  S.  3 

1886  Boyd  v.  United  States,  116  U.  S.  616 

1887  Baldwin  v.  Franks,  120  U.  S.  678 

1888  Callan  v.  Wilson,  127  U.  S.  540 

1892  Counselman  v.  Hitchcock,  142  U.  S.  547 

1893  Monongahela  Nav.  Co.  v.  U.  S.,  148  U.  S. 

312  25   S.   411 

1895  Pollock    v.    Farmers'    L.    &    T.    Co.,    158 

U.   S.  601  28  S.  553  5-4 

1896  Wong  Wing  v.   United  States,  163   U.  S. 

228  27    S.   25 

1899     Kirby  v.  United  States,  174  U.  S.  47  18  S.  479  6-2 

1901     Fairbanks  v.  United  States.  181  U.  S.  283  30  S.  459,  462  6-4 

1903     James  v.  Bowman,  190  U.  S.  127  R.   S.   5507  7-2 

1905     Matter  of  Heff,  197  U.  S.  488  29   S.   506  8-1 

1905  Rasmussen    v.    United    States,    197   U.    S. 

516  31  S.  358 

1906  Hodges  v.  United  States,  203  U.  S.  1         R.  S.   1977  7-2 


16  S.  140 

7-2 

R.  S.  5132,  subsec. 

9 

R.  S.  4937-4947 

R.  S.  5519 

8-1 

18  S.  335 

8-1 

18  S.  187 

7-2 

R.  S.  5519 

7-2 

15  S.  76 

R.  S.  860 
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1908  Employers'  Liability  Cases,  207  U.  S.  463  34  S.  232  5-4 

1908  Adair  v.  United  States,  208  U.  S.  161  30   S.   428  7-2 

1909  Keller  v.  United  States,  213  U.  S.  138  34  S.  899  6-3 
1909  United  States  v.  Evans,  213  U.  S.  297  31  S.  1341 

1911     Muskrat  v.  United  States,  219  U.  S.  346     34    S.    1028 

1911     Coyle  v.  Oklahoma,  221  U.  S.  559  34  U.  S.  269  7-2 

1913  Butts  V.  Mer.  &  Miners'  Co.,  230  U.  S.  126  18  S.  336 
1915  United  States  v.  Hvoslef,  237  U.  S.  1  30  S.  460 
1915    Thames  &  Mersey  Mar.  Ins.  Co.  v.  U.  S., 

237  U.  S.  19  30  S.  448,  461 

1918     Hammer  v.  Dagenhart,  247  U.  S.  251        39   S.  675  5-4 

1920     Eisner  v.  Macomber,  252  U.  S.  189  39  S.  757  5-4 

1920     Knickerbocker    Ice   Co.    v.    Stewart,    253 

U.  S.  149  40  S.  395  5-4 

1920  Evans  v.  Gore,  253  U.  S.  245  40  S.  1065  7-2 

1921  United  States  v.  Cohen  Grocery  Co.,  255(40  S.  276 

U.  S.  81  J41  S.  297 

1921  United  States  v.  Newberry,  256  U.  S.  232  j^^  ^'  ^"^ 

1922  United  States  v.  Moreland,  258  U.  S.  433  34  g.  86  6-3 
1922     Child  Labor  Tax  Case,  259  U.  S.  20             40  S.  1057,  1138  8-1 

1922  Hill  V.  Wallace,  259  U.  S.  44  42  S.  187  ' 

1923  Keller  v.  Potomac  Electric  Co.,  261  U.  S. 

428  37  s.  974 

1923     Adkins  v.  Children's  Hospital,  261  U.  S. 

525  40  S.  960  5-3 

1923  Spalding  &  Bros.  v.  Edwards,  262  U.   S. 

66  40  S.  300,  316 

1924  Washington  v.  Dawson,  264  U.  S.  219       42  S.  634  8-1 


Section    5.     Non-justiciable    Controversies. 
LUTHER  V.  BORDEN. 

Supreme  Court  of  the  United  States.     1848. 
7  Howard,  1. 

These  two  cases  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  the  former  by  a  writ  of 
error,  and  the  latter  by  a  certificate  of  division  in  opinion. 
.  .  .  The  jury  [in  the  first  case],  under  the  rulings  of  tlie 
court,  found  a  verdict  for  the  defendants. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

This  case  has  arisen  out  of  the  unfortunate  political  difTer- 
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ences  which  agitated  the  people  of  Rhode  Island  in  1841  and 
1842. 

It  is  an  action  of  trespass  brought  by  Martin  Luther,  the 
plaintiff  in  error,  against  Luther  M.  Borden  and  other  defend- 
ants, in  the  Circuit  Court  of  the  United  States  for  the  District 
of  Rhode  Island,  for  breaking  and  entering  the  plaintiff's  house. 
The  defendants  justify  upon  the  ground  that  large  numbers  of 
men  were  assembled  in  different  parts  of  the  State  for  the  pur- 
pose of  overthrowing  the  government  by' military  force,  and 
were  actually  levying  war  upon  the  State;  that,  in  order  to 
defend  itself  from  this  insurrection,  the  State  was  declared 
by  competent  authority  to  be  under  martial  law ;  that  the  plain- 
tiff was  engaged  in  the  insurrection;  and  that  the  defendants, 
being  in  the  military  service  of  the  State,  by  command  of  their 
superior  officer,  broke  and  entered  the  house  and  searched  the 
rooms  for  the  plaintiff,  who  was  supposed  to  be  there  concealed, 
in  order  to  arrest  him,  doing  as  little  damage  as  possible.  The 
plaintiff  replied,  that  the  trespass  was  committed  by  the  de- 
fendants of  their  own  proper  wrong,  and  without  any  such 
cause;  and  upon  the  issue  joined  on  this  replication,  the  par- 
ties proceeded  to  trial.  .  .  .  The  existence  and  authority  of 
the  government  under  which  the  defendants  acted,  was  called 
in  question;  and  the  plaintiff  insists,  that,  before  the  acts  com- 
plained of  were  committed,  that  government  had  been  displaced 
and  annulled  by  the  people  of  Rhode  Island,  and  that  the 
plaintiff  was  engaged  in  supporting  the  lawful  authority  of  the 
State,  and  the  defendants  themselves  were  in  arms  against  it. 

The  fourth  section  of  the  fourth  article  of  the  Constitution  of 
the  United  States  provides  that  the  United  States  shall  guar- 
antee to  every  State  in  the  Union  a  rel)ul)lican  form  of  govern- 
ment, and  shall  protect  each  of  them  against  invasion ;  and  on 
the  application  of  the  legislature  or  of  the  executive  (when  the 
legislature  cannot  be  convened)   against  domestic  violence. 

Under  this  article  of  the  Constitution  it  rests  with  Congress  to 
decide  what  government  is  the  established  one  in  a  State.  For 
as  the  United  States  guarantee  to  each  State  a  republican  gov- 
ernment. Congress  must  necessarily  decide  what  government  is 
established  in  the  State  before  it  can  determine  whether  it  is 
republican  or  not.  And  when  the  senators  and  representatives 
of  a  State  are  admitted  into  the  councils  of  the  Union,  the  au- 
thority of  the  government  under  which  they  are  appointed,  as 
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well  as  its  republican  character,  is  recognized  by  the  proper 
constitutional  authority.  And  its  decision  is  binding  on  every 
other  department  of  the  government,  and  could  not  be  ques- 
tioned in  a  judicial  tribunal.  It  is  true  that  the  contest  in  this 
case  did  not  last  long  enough  to  bring  the  matter  to  this  issue; 
and  as  no  senators  or  representatives  were  elected  under  the 
authority  of  the  government  of  which  Mr.  Dorr  was  the  head, 
Congress  was  not  called  upon  to  decide  the  controversy.  Yet 
the  right  to  decide  is  placed  there,  and  not  in  the  courts. 

So,  too,  as  relates  to  the  clause  in  the  above-mentioned  article 
of  the  Constitution,  providing  for  cases  of  domestic  violence.  It 
rested  with  Congress,  too,  to  determine  upon  the  means  proper  to 
be  adopted  to  fulfill  this  guarantee.  They  might,  if  they  had 
deemed  it  most  advisable  to  do  so,  have  placed  it  in  the  power 
of  a  court  to  decide  when  the  contingency  had  happened  which 
required  the  federal  government  to  interfere.  But  Congress 
thought  otherwise,  and  no  doubt  wisely ;  and  by  the  act  of  Feb- 
ruary 28,  1795,  provided,  that,  "in  case  of  an  insurrection  in 
any  State  against  the  government  thereof,  it  shall  be  lawful  for 
the  President  of  the  United  States,  on  application  of  the  legis- 
lature of  such  State  or  of  the  executive,  when  the  legislature 
cannot  be  convened,  to  call  forth  such  number  of  militia  of  any 
other  State  or  States,  as  may  be  applied  for,  as  he  may  judge 
sufficient  to  suppress  such  insurrection." 

By  this  act,  the  power  of  deciding  whether  the  exigency  had 
arisen  upon  which  the  government  of  the  United  States  is  bound 
to  interfere,  is  given  to  the  President.  He  is  to  act  upon  the  ap- 
plication of  the  legislature,  or  of  the  executive,  and  consequently 
he  must  determine  what  body  of  men  constitute  the  legislature, 
and  who  is  the  governor,  before  he  can  act.  The  fact  that  both 
parties  claim  the  right  to  the  government,  cannot  alter  the  case, 
for  both  cannot  be  entitled  to  it.  If  there  is  an  armed  conflict, 
like  the  one  of  which  we  are  speaking,  it  is  a  case  of  domestic 
violence,  and  one  of  the  parties  must  be  in  insurrection  against 
the  lawful  government.  And  the  President  must,  of  necessity, 
decide  which  is  the  government,  and  which  party  is  unlawfully 
arrayed  against  it,  before  he  can  perform  the  duty  imposed  upon 
him  by  the  act  of  Congress. 

After  the  President  has  acted  and  called  out  the  militia,  is  a 
Circuit  Court  of  the  United  States  authorized  to  inquire  whether 
his  decision  was  right?  Could  the  court,  wl\ile  the  parties  were 
actually  contending  in  arms  for  the  pos.session  of  the  govern- 
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ment,  call  witnesses  before  it,  and  inquire  which  party  repre- 
sented a  majority  of  the  people?  If  it  could,  then  it  would  be- 
come the  duty  of  the  court  (provided  it  came  to  the  conclusion 
that  the  President  had  decided  incorrectly)  to  discharge  those 
who  were  arrested  or  detained  by  the  troops  in  the  service  of  the 
United  States,  or  the  government  which  the  President  was  en- 
deavoring to  maintain.  If  the  judicial  power  extends  so  far,  the 
guarantee  contained  in  the  constitution  of  the  United  States  is  a 
guarantee  of  anarchy,  and  not  of  order.  Yet  if  this  right  does 
not  reside  in  the  courts  when  the  conflict  is  raging — if  the  judi- 
cial power  is,  at  that  time,  bound  to  follow  the  decision  of  the 
political,  it  must  be  equally  bound  when  the  contest  is  over.  It 
cannot,  when  peace  is  restored,  punish  as  offenses  and  crimes 
the  acts  which  it  before  recognized,  and  was  bound  to  recognize, 
as  lawful. 

It  is  true  that  in  this  case  the  militia  were  not  called  out  by 
the  President.  But  upon  the  application  of  the  governor  under 
the  charter  government,  the  President  recognized  him  as  the 
executive  power  of  the  State,  and  took  measures  to  call  out  the 
militia  to  support  his  authority,  if  it  should  be  found  necessary 
for  the  general  government  to  interfere ;  and  it  is  admitted  in 
the  argument  that  it  was  the  knowledge  of  this  decision  that  put 
an  end  to  the  armed  opposition  to  the  charter  government,  and 
prevented  any  further  efforts  to  establish  by  force  the  proposed 
constitution.  The  interference  of  the  President,  therefore,  by 
announcing  his  determination,  was  as  effectual  as  if  the  militia 
had  been  assembled  under  his  orders.  And  it  should  be  equally 
authoritative.  For  certainly  no  court  of  the  United  States,  with 
a  knowledge  of  this  decision,  would  have  been  justified  in  recog- 
nizing the  opposing  party  as  the  lawful  government,  or  in  treat- 
ing as  wrong-doers  or  insurgents  the  officers  of  the  government 
which  the  President  had  recognized,  and  was  prepared  to  sup- 
port by  an  armed  force.  In  the  case  of  foreign  nations,  the  gov- 
ernment acknowledged  by  the  President  is  always  recognized  in 
the  courts  of  justice.  And  this  principle  has  been  applied  by  the 
act  of  Congress  to  the  sovereign  States  of  the  Union. 

It  is  said  that  this  power  in  the  President  is  dangerous  to  lib- 
erty, and  may  be  abused.  All  power  may  be  abused  if  placed  in 
unworthy  hand.s.  But  it  would  be  difficult,  we  think,  to  point 
out  any  other  hands  in  which  this  power  would  be  more  safe, 
and  at  the  same  time  equally  effectual.  When  citizens  of  the 
same  State  are  in  arms  against  each  other,  and  the  constituted 
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authorities  unable  to  execute  the  laws,  the  interposition  of  the 
United  States  must  be  prompt,  or  it  is  of  little  value.  The  ordi- 
nary course  of  proceedings  in  courts  of  justice  would  be  utterly 
unfit  for  the  crisis.  And  the  elevated  office  of  the  President, 
chosen  as  he  is  by  the  people  of  the  United  States,  and  the  high 
responsibility  he  could  not  fail  to  feel  when  acting  in  a  case  of 
so  much  moment,  appear  to  furnish  as  strong  safeguards  against 
a  wilful  abuse  of  power  as  human  prudence  and  foresight  could 
well  provide.  At  all  events,  it  is  conferred  upon  him  by  the  Con- 
stitution and  laws  of  the  United  States,  and  must,  therefore,  be 
respected  and  enforced  in  its  judicial  tribunals. 

A  question  very  similar  to  this  arose  in  the  case  of  Martin  v. 
Mott,  12  Wheat.  29-31.  The  first  clause  of  the  first  section  of  the 
act  of  February  28,  1795,  of  which  we  have  been  speaking,  au- 
thorizes the  President  to  call  out  the  militia  to  repel  invasion. 
It  is  the  second  clause  in  the  same  section  which  authoritizes  the 
call  to  suppress  an  insurrection  against  a  State  government. 
The  power  given  to  the  President  in  each  ca.se  is  the  same,  with 
this  difference  only,  that  it  cannot  be  exercised  by  him  in  the 
latter  case,  except  upon  the  application  of  the  legislature  or  ex- 
ecutive of  the  State.  The  case  above  mentioned  arose  out  of  a 
call  made  by  the  President,  by  virtue  of  the  power  conferred  by 
the  first  clause;  and  the  court  said  that  "whenever  a  statute 
gives  a  discretionary  power  to  any  person,  to  be  exercised  by 
him  upon  his  own  opinion  of  certain  facts,  it  is  a  sound  rule  of 
construction  that  the  statute  constitutes  him  the  sole  and  ex- 
clusive judge  of  the  existence  of  those  facts."  The  grounds 
upon  which  that  opinion  is  maintained  are  set  forth  in  the 
report,  and,  we  think,  are  conclusive.  The  same  principle  ap- 
plies to  the  case  now  before  the  court.  Undoubtedly,  if  the 
President,  in  exercising  this  power  shall  fall  into  error,  or  in- 
vade the  rights  of  the  People  of  the  State,  it  would  be  in  the 
power  of  Congress  to  apply  the  proper  remedy.  But  the  courts 
must  administer  the  law  as  they  find  it.     .     .     . 

Much  of  the  argument  on  the  part  of  the  plaintiff  turned  upon 
political  rights  and  political  questions,  upon  which  the  court  has 
been  urged  to  express  an  opinion.  We  decline  doing  so.  The 
high  power  has  been  conferred  on  this  court  of  passing  judgment 
upon  the  acts  of  the  State  sovereignties,  and  of  the  legislative 
and  executive  branches  of  the  federal  government,  and  of  de- 
termining whether  they  are  beyond  the  limits  of  power  marked 
out  for  them  respectively  by  the  Constitution  of  the  TDniind 
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States.  This  tribunal,  therefore,  should  be  the  last  to  overstep 
the  boundaries  which  limit  its  own  jurisdiction.  And  while 
it  should  always  be  ready  to  meet  any  question  confided  to  it 
by  the  Constitution,  it  is  equally  its  duty  not  to  pass  beyond  its 
appropriate  sphere  of  action,  and  to  take  care  not  to  involve 
itself  in  discussions  which  properly  belong  to  other  forums.  No 
one,  we  believe,  has  ever  doubted  the  proposition,  that,  accord- 
ing to  the  institutions  of  this  country,  the  sovereignty  in  every 
State  resides  in  the  people  of  the  State,  and  that  they  may 
alter  and  change  their  form  of  government  at  their  own  pleas- 
ure. But  whether  they  have  changed  it  or  not,  by  abolishing  an 
old  government,  and  establishing  a  new  one  in  its  place,  is  a 
question  to  be  settled  by  the  political  power.  And  when  that 
power  has  decided,  the  courts  are  bound  to  take  notice  of  its 
decision,  and  to  follow  it. 

The  judgment  of  the  Circuit  Court  must,  therefore,  he  af- 
firmed. 

Mr.  Justice  Woodbury  dissenting.     .     .     . 


THE    STATE    OF   MISSISSIPPI   v.    JOHNSON,   President. 

Supreme  Court  of  the  United  States.     1867. 
4  Wallace,  475. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

A  motion  was  made,  some  days  since,  in  behalf  of  the  State 
of  ^lississippi,  for  leave  to  file  a  bill  in  the  name  of  the  State, 
praying  this  court  to  perpetually  enjoin  and  restrain  Andrew 
Johnson,  President  of  the  United  States,  and  E.  0.  C.  Ord,  gen- 
eral commanding  in  the  District  of  Mississippi  and  Arkansas, 
from  executing,  or  in  any  manner  carrying  out,  certain  acts  of 
Congress  therein  named. 

The  acts  referred  to  are  those  of  March  2d,  and  March  23d, 
1867,  commonly  known  as  the  Reconstruction  Acts. 

The  Attorney-General  objected  to  the  leave  asked  for,  upon 
the  ground  that  no  bill  w^hich  makes  a  President  a  defendant, 
and  seeks  an  injunction  against  him  to  restrain  the  performance 
of  his  duties  as  President,  should  be  allowed  to  be  filed  in  this 
court.     .     .     . 

The  single  point  which  requires  con.sideration  is  this;     Can 
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the  President  be  restrained  by  injunction  from  carrying  into  ef- 
fect an  act  of  Congress  alleged  to  be  unconstitutional? 

It  is  assumed  by  the  counsel  for  the  State  of  Mississippi,  that 
the  President,  in  the  execution  of  the  Reconstruction  Acts,  is  re- 
quired to  perform  a  mere  ministerial  duty.  In  this  assumption 
there  is,  we  think,  a  confounding  of  the  terms  ministerial  and 
executive,  which  are  by  no  means  equivalent  in  import. 

A  ministerial  duty,  the  performance  of  which  may,  in  proper 
cases,  be  required  of  the  head  of  a  department,  by  judicial  proc- 
ess, is  one  in  respect  to  Avhich  nothing  is  left  to  discretion.  It 
is  a  simple,  definite  duty,  arising  under  conditions  admitted  or 
proved  to  exist,  and  imposed  by  law. 

The  case  of  Marbury  v.  Madison,  Secretary  of  State,  1  Cranch, 
137,  furnishes  an  illustration.  A  citizen  had  been  nominated, 
confirmed,  and  appointed  a  justi-jc  of  the  peace  for  the  District 
of  Columbia,  and  his  commission  had  been  made  out,  signed, 
and  sealed.  Nothing  remained  to  be  done  except  delivery,  and 
the  duty  of  delivery  was  imposed  by  law  on  the  Secretary  of 
State.  It  was  held  that  the  performance  of  this  duty  might  be 
enforced  by  mandamus  issuing  from  a  court  having  jurisdic- 
tion. 

So,  in  the  case  of  Kendall,  Postmaster-General,  v.  Stockton  & 
Stokes,  12  Peters,  527,  an  act  of  Congress  had  directed  the 
Postmaster-General  to  credit  Stockton  &  Stokes  with  such  sums 
as  the  Solicitor  of  the  Treasury  should  find  due  to  them ;  and 
that  officer  refused  to  credit  them  with  certain  sums,  so  found 
due.  It  was  held  that  the  crediting  of  this  money  was  a  mere 
ministerial  duty,  the  performance  of  which  might  be  judicially 
enforced. 

In  each  of  these  cases  nothing  was  left  to  discretion.  There 
was  no  room  for  the  exercise  of  judgment.  The  law  rcfjuired 
tlie  performance  of  a  single  specific  act;  and  that  pcrfoniiance, 
it  was  held,  might  be  required  by  mandamus. 

Very  different  is  the  duty  of  the  President  in  the  exercise  of 
the  power  to  see  that  the  laws  are  faithfully  executed,  and 
among  these  laws  the  acts  named  in  the  bill.  By  the  first  of 
these  acts  he  is  required  to  assign  generals  to  command  in  the 
several  military  districts,  and  to  detail  suffieient  military  forcf 
to  enable  such  officers  to  discharge  their  duties  under  the  law. 
By  the  supplementary  acts,  other  duties  are  imposed  on  the  sev- 
eral commanding  generals,  and  these  duties  must  necessarily  be 
performed  under  the  supervision  of  the  President  as  commander- 
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in-chief.  The  duty  thus  imposed  on  the  President  is  in  no  just 
sense  ministerial.    It  is  purely  executive  and  political. 

An  attempt  on  the  part  of  the  judicial  department  of  the  gov- 
ernment to  enforce  the  performance  of  such  duties  by  the  Presi- 
dent might  be  justly  characterized,  in  the  language  of  Chief  Jus- 
tice Marshall,  as  "an  absurd  and  excessive  extravagance.'* 

It  is  true  that  in  the  instance  before  us  the  interposition  of 
the  court  is  not  sought  to  enforce  action  by  the  Executive  under 
constitutional  legislation,  but  to  restrain  such  action  under  legis- 
lation alleged  to  be  unconstitutional.  But  we  are  unable  to  per- 
ceive that  this  circumstance  takes  the  case  out  of  the  general 
principles  which  forbid  judicial  interference  with  the  exercise 
of  Executive  discretion. 

It  was  admitted  in  the  argument  that  the  application  now 
made  to  us  is  without  a  precedent;  and  this  is  of  much  weight 
against  it. 

Had  it  been  supposed  at  the  bar  that  this  court  would,  in  any 
case,  interpose,  by  injunction,  to  prevent  the  execution  of  an  un- 
constitutional act  of  Congress,  it  can  hardly  be  doubted  that 
applications  with  that  object  would  have  been  heretofore  ad- 
dressed to  it. 

Occasions  have  not  been  wanting. 

The  constitutionality  of  the  act  for  the  annexation  of  Texas 
was  vehemently  denied.  It  made  important  and  permanent 
changes  in  the  relative  importance  of  States  and  sections,  and 
was  by  many  supposed  to  be  pregnant  with  disastrous  results  to 
large  interests  in  particular  States.  But  no  one  seems  to  have 
thought  of  an  application  for  an  injunction  against  the  execu- 
tion of  the  act  by  the  President. 

And  yet  it  is  difficult  tx)  perceive  upon  what  principle  the 
application  now  before  us  can  be  allowed  and  similar  applica- 
tions in  that  and  other  cases  have  been  denied. 

The  fact  that  no  such  application  was  ever  before  made  in 
any  case  indicates  the  general  judgment  of  the  profession  that 
no  such  application  should  be  entertained. 

It  will  hardly  be  contended  that  Congress  [the  courts?]  can 
interpose,  in  any  case,  to  restrain  the  enactment  of  an  unconsti- 
tutional law;  and  yet  how  can  the  rip:ht  to  judicial  interposition 
to  prevent  such  an  enactment,  when  the  purpose  is  evident  and 
the  execution  of  that  purpose  certain,  be  distinguished,  in  prin- 
ciple, from  the  rigrht  to  such  interposition  against  the  execution 
of  such  a  law  by  the  PresidciitS 
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The  Congress  is  the  legislative  department  of  the  government ; 
the  President  is  the  executive  department.  Neither  can  be  re- 
strained in  its  action  by  the  judicial  department;  though  the 
acts  of  both,  when  performed,  are,  in  proper  cases,  subject  to 
its  cognizance. 

The  impropriety  of  such  interference  will  be  clearly  seen  upon 
consideration  of  its  possible  consequences. 

Suppose  the  bill  filed  and  the  injunction  prayed  for  allowed. 
If  the  President  refuse  obedience,  it  is  needless  to  observe  that 
the  court  is  without  power  to  enforce  its  process.  If,  on  the  other 
hand,  the  President  complies  with  the  order  of  the  court  and 
refuses  to  execute  the  acts  of  Congress,  is  it  not  clear  that  a  col- 
lision may  occur  between  the  executive  and  legislative  depart- 
ments of  the  government?  May  not  the  House  of  Representa- 
tives impeach  the  President  for  such  refusal?  And  in  that  case 
could  this  court  interfere,  in  behalf  of  the  President,  thus  en- 
dangered by  compliance  with  its  mandate,  and  restrain  by  in- 
junction the  Senate  of  the  United  States  from  sitting  as  a  court 
of  impeachment?  Would  the  strange  spectacle  be  offered  to 
the  public  world  of  an  attempt  by  this  court  to  arrest  proceed- 
ings in  that  court? 

These  questions  answer  themselves. 

It  is  true  that  a  State  may  file  an  original  bill  in  this  court. 
And  it  may  be  true,  in  some  cases,  that  such  a  bill  may  be  filed 
against  the  United  States.  But  we  are  fully  satisfied  that  this 
court  has  no  jurisdiction  of  a  bill  to  enjoin  the  President  in  the 
performance  of  his  official  duties;  and  that  no  such  bill  ought 
to  be  received  by  us. 

It  has  been  suggested  that  the  bill  contains  a  prayer  that,  if 
the  relief  sought  cannot  be  had  against  Andrew  Johnson,  as 
President,  it  may  be  granted  against  Andrew  Johnson  as  a 
citizen  of  Tennessee.  But  it  is  plain  that  relief  as  against  the 
execution  of  an  act  of  Congress  by  Andrew  Johnson,  is  relief 
against  its  execution  by  the  President.  A  bill  praying  an  in- 
junction against  the  execution  of  an  act  of  Congress  by  the 
incumbent  of  the  presidential  office  cannot  be  received,  whether 
it  describes  him  as  President  or  as  a  citizen  of  a  State. 

The  motion  for  leave  to  file  the  bill  is,  therefore,        Denied. 
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PACIFIC  STATES  TELEPHONE  AND  TELEGRAPH  CO. 

V.  OREGON. 

Supreme  Court  of  the  United  States.     1912. 
223  United  States,  118. 

Error  to  the  Supreme  Court  of  the  State  of  Oregon. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

The  case  is  this:  In  1902  Oregon  amended  its  constitution 
CArt.  IV,  §  1).  This  amendment  while  retaining  an  existing 
clause  vesting  the  exclusive  legislative  power  in  a  General  As- 
sembly consisting  of  a  senate  and  house  of  representatives  added 
to  that  provision  the  following:  "But  the  people  reserve  to 
themselves  power  to  propose  laws  and  amendments  to  the  con- 
stitution and  to  enact  or  reject  the  same  at  the  polls,  independ- 
ent of  the  legislative  assembly,  and  also  reserve  power  at  their 
own  option  to  approve  or  reject  at  the  polls  any  act  of  the  legis- 
lative assembly."  Specific  means  for  the  exercise  of  the  power 
thus  reserved  was  contained  in  further  clauses  authorizing  both 
the  amendment  of  the  constitution  and  the  enactment  of  laws  to 
be  accomplished  by  the  method  known  as  the  initiative  and  that 
commonly  referred  to  as  the  referendum.  As  to  the  first,  the 
initiative,  it  suffices  to  say  that  a  stated  number  of  voters  were 
given  the  right  at  any  time  to  secure  a  submission  to  popular 
vote  for  approval  of  any  matter  which  it  was  desired  to  have 
enacted  into  law,  and  providing  that  the  proposition  thus  sub- 
mitted when  approved  by  popular  vote  should  become  the  law 
of  the  State.  The  second,  the  referendum,  provided  for  a  ref- 
erence to  a  popular  vote,  for  approval  or  disapproval,  of  any 
law  passed  by  the  legislature,  such  reference  to  take  place  eitlier 
as  the  result  of  the  action  of  the  legislature  itself  or  of  a  peti- 
tion filed  for  that  purpose  by  a  specified  number   of  voters. 

By  resort  to  the  initiative  in  "1906  a  law  taxing  certain  classes 
of  corporations  was  submitted,  voted  on  and  promulgated  by  the 
Governor  in  1906  (June  25,  1906,  Gen.  Laws  1907,  p.  7)  as  hav- 
ing been  duly  adopted.  By  this  law  telephone  and  telegrapii 
companies  were  taxed,  by  what  was  qualified  as  an  annual  li- 
cense, two  per  centum  upon  their  gross  revenue  derived  from 
business  done  within  the  State.     .     .     . 

The  Pacific  States  Telephone  and  Telegraph  Company,  an 
Oregon  corporation  engaged  in  business  in  that  State,  made  a 
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return  of  its  gross  receipts  as  required  by  the  statute  and  was 
accordingly  assessed  two  per  cent  upon  the  amount  of  such 
return.  The  suit  which  is  now  before  us  was  commenced  by  tho 
State  to  enforce  payment  of  this  assessment  and  the  statutory 
penalties  for  delinquency.  The  petition  alleged  the  passage  of 
the  taxing  law  by  resort  to  the  initiative,  the  return  made  by 
the  corporation,  the  assessment,  the  duty  to  pay  and  the  failure 
to  make  such  payment. 

The  answer  of  the  corporation  contained  twenty-nine  para- 
graphs. .  .  .  They  all.  in  so  far  as  they  relied  upon  the  Con- 
stitution of  the  United  States,  rested  exclusively  upon  an  al- 
leged infirmity  of  the  powers  of  government  of  the  State  be- 
gotten by  the  incorporation  into  the  state  constitution  of  the 
amendment  concerning  the  initiative  and  the  referendum. 

The  answer  was  demurred  to  as  stating  no  defense.  The  de- 
murrer was  sustained,  and  the  defendant  electing  not  to  plead 
further,  judgment  went  against  it  and  that  judgment  was  af- 
firmed by  the  Supreme  Court  of  Oregon.      (53  Oregon,  162.) 

The  assignments  of  error  filed  on  the  allowance  of  the  writ  of 
error  are  numerous.  The  entire  matters  covered  by  each  and 
all  of  them  in  the  argument,  however,  are  reduced  to  six  propo- 
sitions, which  really  amount  to  but  one,  since  they  are  all  based 
upon  the  single  contention  that  the  creation  by  a  State  of  the 
power  to  legislate  by  the  initiative  and  referendum  causes  the 
prior  lawful  state  government  to  be  bereft  of  its  lawful  char- 
acter as  the  result  of  the  provisions  of  §  4  of  Art.  IV  of  the 
Constitution,  that  ''The  United  States  shall  guarantee  to  every 
State  in  this  Union  a  Republican  form  of  Government,  and 
shall  protect  each  of  them  against  Invasion ;  and  on  Application 
of  the  Legislature,  or  of  the  Executive  (when  the  Legislature 
cannot  be  convened),  against  domestic  Violence."  This  being 
the  basis  of  all  the  contentions  the  case  comes  to  the  single 
issue  whether  the  enforcement  of  that  provision,  because  of  its 
political  character,  is  exclusively  committed  to  Congress  or  is 
judicial  in  it-s  character.     .... 

In  other  words,  the  propositions  each  and  all  proceed  alone 
upon  the  theory  that  the  adoption  of  the  initiative  and  referen- 
dum destroyed  all  government  republican  in  form  in  Oregon. 
This  being  so,  the  contention,  if  held  to  be  sound,  would  neces- 
sarily affect  the  validity,  not  only  of  the  particular  statute 
which  is  before  us,  but  of  every  other  statute  pas.sed  in  Oregon 
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since  the  adoption  of  the  initiative  and  referendum.  And  in- 
deed the  propositions  go  further  than  this,  since  in  their  essence 
tlioy  assert  that  there  is  no  governmental  function,  legislative 
or  judicial,  in  Oregon,  because  it  cannot  be  assumed,  if  the 
proposition  be  well  founded,  that  there  is  at  one  and  the  same 
time  one  and  the  same  government  which  is  republican  in  form 
and  not  of  that  character. 

Before  immediately  considering  the  text  of  §  4  of  Art.  lY, 
in  order  to  uncover  and  give  emphasis  to  the  anomalous  and 
destructive  effects  upon  both  the  state  and  national  governments 
which  the  adoption  of  the  proposition  implies,  as  illustrated  by 
what  we  have  just  said,  let  us  briefly  fix  the  inconceivable  ex- 
pansion of  the  judicial  power  and  the  ruinous  destruction  of 
legislative  authority  in  matters  purely  political  which  would 
necessarily  be  occasioned  by  giving  sanction  to  the  doctrine 
which  underlies  and  would  be  necessarily  involved  in  sustain- 
ing the  propositions  contended  for.  First.  That  however  per- 
fect and  absolute  may  be  the  establishment  and  dominion  in 
fact  of  a  state  government,  however  complete  may  be  its  partici- 
pation in  and  enjoyment  of  all  its  powers  and  rights  as  a  mem- 
ber of  the  national  Government,  and  however  all  the  depart- 
ments of  that  Government  may  recognize  such  state  government, 
nevertheless  every  citizen  of  such  State  or  person  subject  to 
taxation  therein,  or  owing  any  duty  to  the  established  govern- 
ment, may  be  heard,  for  the  purpose  of  defeating  the  payment 
of  such  taxes  or  avoiding  the  discharge  of  such  duty,  to  assail 
in  a  court  of  justice  the  rightful  existence  of  the  State.  Sec- 
ond. As  a  result,  it  becomes  the  duty  of  the  courts  of  the 
United  States,  where  such  a  claim  is  made,  to  examine  as  a  jus- 
ticiable issue  the  contention  as  to  the  illegal  existence  of  a  State 
and  if  such  contention  be  thought  well  founded  to  disregard  the 
existence  in  fact  of  the  State,  of  its  recognition  by  all  of  the 
departments  of  the  Federal  Government,  and  practically  award 
a  decree  absolving  from  all  obligation  to  contribute  to  the  sup- 
port of  or  obey  the  laws  of  such  established  state  government. 
And  as  a  consequence  of  the  existence  of  such  judicial  author- 
ity a  power  in  the  judiciary  must  be  implied,  unless  it  be  that 
anarchy  is  to  ensue,  to  build  by  judicial  action  upon  the  ruins 
of  the  previously  established  government  a  new  one,  a  right 
which  by  its  very  terms  also  implies  the  power  to  control  the 
legislative  department  of  the  Government  of  the  United  States 
in  the  recognition  of  such  new  government  and  the  admission 
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of  representatives  therefrom,  as  well  as  to  strip  the  executive 
department  of  that  government  of  its  otherwise  lawful  and  dis- 
cretionary authority. 

Do  the  provisions  of  §  4,  Art.  IV,  bring  about  these  strange, 
far-reaching  and  injurious  results?  That  is  to  say,  do  the  pro- 
visions of  that  Article  obliterate  the  division  between  judicial 
authority  and  legislative  power  upon  which  the  Constitution 
rests?  In  other  words,  do  they  authorize  the  judiciary  to  sub- 
stitute its  judgment  as  to  a  matter  purely  political  for  the 
judgment  of  Congress  on  a  subject  committed  to  it  and  thus  over- 
throw the  Constitution  upon  the  ground  that  thereby  the  guar- 
antee to  the  States  of  a  government  republican  in  form  may  be 
secured,  a  conception  which  after  all  rests  upon  the  assumption 
that  the  States  are  to  be  guaranteed  a  government  republican 
in  form  by  destroying  the  very  existence  of  a  government 
republican  in  form  in  the  Nation.     .     .     . 

It  is  indeed  a  singular  misconception  of  the  nature  and  char- 
acter of  our  constitutional  system  of  government  to  suggest  that 
the  settled  distinction  .  .  .  between  judicial  authority  over 
justiciable  controversies  and  legislative  power  as  to  purely  po- 
litical questions  tends  to  destroy  the  duty  of  the  judiciary  in 
proper  cases  to  enforce  the  Constitution.  The  suggestion  but 
results  from  failing  to  distinguish  between  things  which  are 
widely  different,  that  is,  the  legislative  duty  to  determine  the 
political  questions  involved  in  deciding  whether  a  state  govern- 
ment republican  in  form  exists,  and  the  judicial  power  and 
ever-present  duty  whenever  it  becomes  necessary  in  a  contro- 
versy properly  submitted  to  enforce  and  uphold  the  applicable 
provisions  of  the  Constitution  as  to  each  and  every  exercise  of 
governmental  power. 

How  better  can  the  broad  lines  which  distinguish  these  two 
subjects  be  pointed  out  than  by  considering  the  character  of  the 
defense  in  this  very  case?  The  defendant  company  does  not 
contend  here  that  it  could  not  have  been  required  to  pay  a  li- 
cense tax.  It  does  not  assert  that  it  was  denied  an  opportunity 
to  be  heard  as  to  the  amount  for  which  it  was  taxed,  or  that 
there  was  anything  inhering  in  the  tax  or  involved  intrinsically 
in  the  law  which  violated  any  of  its  constitutional  rights.  If 
such  questions  had  been  raised  they  would  have  been  justiciable, 
and  therefore  would  have  required  the  calling  into  operation 
of  judicial  power.  Instead,  however,  of  doing  any  of  these 
things,  the  attack  on  the  statute  here  made  is  of  a  wholly  differ- 
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eiit  character.  Its  essentially  political  nature  is  at  once  made 
manifest  by  understanding  that  the  assault  which  the  conten- 
tion here  advanced  makes  is  not  on  the  tax  as  a  tax,  but  on  the 
State  as  a  State.  It  is  addressed  to  the  framework  and  po- 
litical character  of  the  government  by  which  the  statute  levying 
the  tax  was  passed.  It  is  the  government,  the  political  entity, 
wliich  (reducing  the  case  to  its  essence)  is  called  to  the  bar  of 
this  court,  not  for  the  purpose  of  testing  judicially  some  ex- 
ercise of  power  assailed,  on  the  ground  that  its  exertion  has 
injuriously'  affected  the  rights  of  an  individual  because  of  re- 
jnignancy  to  some  constitutional  limitation,  but  to  demand  of 
the  State  that  it  establish  its  right  to  exist  as  a  State,  republican 
in  form. 

As  the  issues  presented,  in  their  very  essence,  are,  and  have 
long  since  by  this  court  been,  definitely  determined  to  be  political 
and  governmental,  and  embraced  within  the  scope  of  the  pow- 
ers conferred  upon  Congress,  and  not  therefore  within  the  reach 
of  judicial  power,  it  follows  that  the  case  presented  is  not  within 
our  jurisdiction,  and  the  writ  of  error  must  therefore  be,  and 
it  is,  dismissed  for  want  of  jurisdiction. 

Dismissed  for  want  of  junsdiction. 


OETJEN  V.  CENTRAL  LEATHER  COMPANY. 

Supreme  Court  of  the  United  States.     1918. 
246  United  States.  297. 

Error  to  the  Circuit  Court  of  Hudson  County,  State  of  New 
Jersey. 

Mr.  JrsTiCE  Clarke  delivered  the  opinion  of  the  court. 

Those  two  cases  involving  the  same  question,  were  argued  and 
will  be  decided  together.  They  are  suits  in  replevin  and  in- 
volve the  title  to  two  large  consignments  of  hides,  which  the 
plaintiff  in  error  claims  to  own  as  assignee  of  Martinez  &  Com- 
pany, a  partnership  engaged  in  business  in  the  city  of  Torreon, 
Mexico,  but  which  the  defendant  in  error  claims  to  own  by 
purchase  from  the  Finnegan-Brown  Company,  a  Texas  corpora- 
tion, which  it  is  alleged  purchased  the  hides  in  Mexico  from 
General  Francisco  Villa,  on  January  3,  1014. 

The  cases  were  commenced  in  a  Circuit  Court  of  New  Jersey, 
in  which  judgments  were  rendered  for  the  defendants,  which 


OETJEN  V.  CENTKAL  LEATHER  CO.      277 

were  aflarmecl  by  the  Court  of  Errors  and  Appeals,  and  they 
are  brought  to  this  court  on  the  theory,  that  the  claim  of  title 
to  the  hides  by  the  defendant  in  error  is  invalid  because  based 
upon  a  purcliase  from  General  Villa,  who,  it  is  urged,  confis- 
cated them  contrary  to  the  provisions  of  the  Hague  Convention 
of  1007  respecting  the  laws  and  customs  of  war  on  land;  that 
the  judgment'  of  the  state  court  denied  to  the  plaintiff  in  error 
this  right  which  he  "set  up  and  claimed"  under  the  Hague 
Convention  or  treaty;  and  that  this  denial  gives  him  the  right 
of  review  in  this  court. 

A  somewhat  detailed  description  will  be  necessary  of  the 
political  conditions  in  Mexico  prior  to  and  at  the  time  of  tlie 
seizure  of  the  property  in  controversy  by  the  military  authori- 
ties. It  appears  in  the  record,  and  is  a  matter  of  general  his- 
tory, that  on  February  23,  1913,  Madero,  President  of  the  Repub- 
lic of  Mexico,  was  assassinated;  that  immediately  thereafter  Gen- 
eral Huerta  declared  himself  Provisional  President  of  the  Re- 
public and  took  the  oath  of  office  as  such ;  that  on  the  twenty- 
sixth  day  of  i\Iarch  following  General  Carranza,  who  was  then 
Governor  of  the  State  of  Coahuila,  inaugurated  a  revolution 
against  the  claimed  authority  of  Huerta  and  in  a  ''Manifesto  ad- 
dressed to  the  Mexican  Nation"  proclaimed  the  organization  of  a 
constitutional  government  under  "The  Plan  of  Guadalupe,"  and 
that  civil  war  was  at  once  entered  upon  between  the  followers  and 
forces  of  the  two  leaders.  AVhen  General  Carranza  assumed  the 
leadership  of  what  were  called  the  Constitutionalist  forces  he 
commissioned  General  Villa  his  representative,  as  "Commander 
of  the  North,"  and  assigned  him  to  an  independent  command 
in  that  part  of  the  country.  Such  progress  was  made  bj'  the 
Carranza  forces  that  in  the  autumn  of  1913  they  were  in  mili- 
tary possession,  as  the  record  shows,  of  approximately  two-thirds 
of  the  area  of  the  entire  country,  with  the  exception  of  a  few 
scattered  towns  and  cities,  and  after  a  battle  lasting  several 
days  the  City  of  Torreon  in  the  State  of  Coahuila  was  captured 
by  General  Villa  on  October  1  of  that  year.  Immediately  after 
the  capture  of  Torreon,  Villa  proposed  le\'ying  a  military  contri- 
bution on  the  inhabitants,  for  the  support  of  his  army,  and 
thereupon  influential  citizens,  preferring  to  provide  the  required 
money  by  an  assessment  upon  the  comm.unity  to  having  their 
property  forcibly  seized,  called  together  a  largely  attended  meet- 
ing and,  after  negotiations  with  General  Villa  as  to  the  amount 
to  be  paid,  an  assessment  was  made  on  the  men  of  property  of 
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the  city,  Avhich  was  in  large  part  promptly  paid.  Martinez,  the 
owner  from  whom  the  plaintiff  in  error  claims  title  to  the  prop- 
erty involved  in  this  case,  was  a  wealthy  resident  of  Torreon 
and  was  a  dealer  in  hides  in  a  large  way.  Being  an  adherent  of 
Huerta,  when  Torreon  was  captured  IMartinez  fled  the  city  and 
failed  to  pay  the  assessment  imposed  upon  him,  and  it  was  to 
satisfy  this  assessment  that,  by  order  of  General  Villa,  the  hides 
in  controversy  were  seized  and  on  January  3,  1914,  were  sold  in 
Mexico  to  the  Finnegan-Brown  Company.  They  were  paid  for 
in  Mexico,  and  were  thereafter  shipped  into  the  United  States 
and  were  replevied,  as  stated. 

This  court  will  take  judicial  notice  of  the  fact  that,  since  the 
transactions  thus  detailed  and  since  the  trial  of  this  case  in  the 
lower  courts,  the  Government  of  the  United  States  recognized 
the  Government  of  Carranza  as  the  de  facto  government  of  the 
Republic  of  Mexico,  on  October  19,  1915,  and  as  the  de  jure  gov- 
ernment on  August  31,  1917.  Jones  v.  United  States,  137  U.  S. 
202 ;  Underbill  v.  Hernandez,  168  U.  S.  250. 

On  this  state  of  fact  the  plaintiff  in  error  argues  that  the 
" R-egulations "  annexed  to  the  Hague  Convention  of  1907  ''Re- 
specting Laws  and  Customs  of  War  on  Land"  constitute  a  treaty 
between  the  United  States  and  Mexico;  that  these  "Regula- 
tions" forbid  such  seizure  and  sale  of  property  as  we  are  con- 
sidering in  this  case;  and  that,  therefore,  somewhat  vaguely,  no 
title  passed  by  the  sale  made  by  General  Villa  and  the  property 
may  be  recovered  by  the  Mexican  owner  or  his  assignees  when 
found  in  this  country. 

It  would,  perhaps,  be  sufficient  answer  to  this  contention  to 
say  that  the  Hague  Conventions  are  international  in  character, 
designed  and  adapted  to  regulate  international  warfare,  and  that 
they  do  not,  in  terms  or  in  purpose,  apply  to  a  civil  war.  W^ere 
it  otherwise,  however,  it  might  be  effectively  argued  that  the 
declaration  relied  upon  that  ''private  property  cannot  be  con- 
fiscated" contained  in  Article  46  of  the  Regulations  does  not 
have  the  scope  claimed  for  it,  since  Article  49  provides  that 
"money  contributions"  .  .  .  "for  the  needs  of  the  army" 
may  be  levied  upon  occupied  territory,  and  Article  52  provides 
that  "Requisitions  in  kind  and  services  shall  not  be  demanded 
.  .  .  except  for  the  needs  of  the  army  of  occupation,"  and 
that  contributions  in  kind  shall,  as  far  as  possible,  be  paid  for 
in  cash,  and  when  not  so  paid  for  a  receipt  shall  be  given  and 
payment  of  the  amount  due  shall  be  made  as  soon  as  possible. 
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And  also  for  the  reason  that  the  ''Convention*'  to  which  the 
''Re^ilations"  are  annexed,  recognizing  the  incomplete  charac- 
ter of  the  results  arrived  at,  expressly  provides  that  until  a  more 
complete  code  is  agreed  upon,  cases  not  provided  for  in  the 
"Regulations"  shall  be  governed  by  the  principles  of  the  law 
of  nations. 

But,  since  claims  similar  to  the  one  before  us  are  being  made 
in  many  cases  in  this  and  in  other  courts,  we  prefer  to  place  our 
decision  upon  the  application  of  three  clearly  settled  principles 
of  law  to  the  facts  of  this  case  as  we  have  stated  them. 

The  conduct  of  the  foreign  relations  of  our  Government  is 
committed  by  the  Constitution  to  the  Executive  and  Legislative 
— "the  political" — Departments  of  the  Government,  and  the 
propriety  of  what  may  be  done  in  the  exercise  of  this  political 
power  is  not  subject  to  judicial  inquiry  or  decision.  ...  It 
has  been  specifically  decided  that  "Who  is  the  sovereign,  de 
jure  or  de  facto,  of  a  territory  is  not  a  judicial,  but  is  a  political 
question,  the  determination  of  which  by  the  legislative  and  ex- 
ecutive departments  of  any  government  conclusively  binds  the 
judges,  as  well  as  all  other  officers,  citizens  and  subjects  of  that 
government.  This  principle  has  always  been  upheld  by  this 
court,  and  has  been  affirmed  under  a  great  variety  of  circum- 
stances."   Jones  V.  United  States,  137  U.  S.  202,  212. 

It  is  also  the  result  of  the  interpretation  by  this  court  of  the 
principles  of  international  law  that  when  a  government  which 
originates  in  revolution  or  revolt  is  recognized  by  the  political 
department  of  our  government  as  the  de  jure  government  of  the 
country  in  which  it  is  established,  such  recognition  is  retroactive 
in  effect  and  validates  all  the  actions  and  conduct  of  the  gov- 
ernment so  recognized  from  the  commencement  of  its  existence. 
Williams  v.  Bruffy,  96  U.  S.  176,  186 ;  Underbill  v.  Hernandez, 
168  U.  S.  250,  253.    See  s.  c.  65  Fed.  Rep.  577. 

To  these  principles  we  must  add  that:  "Every  sovereign 
State  is  bound  to  respect  the  independence  of  every  other  sov- 
ereign State,  and  the  courts  of  one  country  will  not  sit  in  judg- 
ment on  the  acts  of  the  government  of  another  done  within  its 
own  territory.  Redress  of  grievances  by  reason  of  such  acts 
must  be  obtained  through  the  means  open  to  be  availed  of  by 
sovereign  powers  as  between  themselves."  Underhill  v.  Hernan- 
dez, 168  U.  S.  250,  253 ;  American  Banana  Co.  v.  United  Fruit 
Co.,  213  U.  S.  347. 

Applying  these  principles  of  law  to  the  case  at  bar,  we  have 
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a  duly  commissioned  military  commander  of  what  must  be  ac 
cepted  as  the  legitimate  government  of  IMexico,  in  the  progress 
of  a  revolution,  and  when  conducting  active  independent  opera- 
tions,  seizing  and  selling  in  Mexico,  as  a  military  contribution, 
the  property  in  controversy,  at  the  time  owned  and  in  the  pos- 
session of  a  citizen  of  Mexico,  the  assignor  of  the  plaintiff  in 
error.  Plainly  this  was  the  action,  in  Mexico,  of  the  legitimate 
Mexican  government  when  dealing  with  a  Mexican  citizen,  and, 
as  we  have  seen,  for  the  soundest  reasons,  and  upon  repeated 
decisions  of  this  court  such  action  is  not  subject  to  reexamina- 
tion and  modification  by  the  courts  of  this  country. 

The  principle  that  the  conduct  of  one  independent  govern- 
ment cannot  be  successfully  questioned  in  the  courts  of  another 
is  as  applicable  to  a  case  involving  the  title  to  property  brought 
within  the  custody  of  a  court,  such  as  we  have  here,  as  it  was 
held  to  be  to  the  cases  cited,  in  which  claims  for  damages  were 
based  upon  acts  done  in  a  foreign  country,  for  it  rests  at  last 
upon  the  highest  considerations  of  international  comity  and  ex- 
pediency. To  permit  the  validity  of  the  acts  of  one  sovereign 
State  to  be  reexamined  and  perhaps  condemned  by  the  courts 
of  another  would  very  certainly  ''imperil  the  amicable  relations 
between  governments  and  vex  the  peace  of  nations. '* 

It  is  not  necessary  to  consider,  as  the  New  Jersey  court  did, 
the  validity  of  the  levy  of  the  contribution  made  b}^  the  Mexican 
commanding  general,  under  rules  of  international  law  applicable 
to  the  situation,  since  the  subject  is  not  open  to  reexamination 
by  this  or  any  other  American  court. 

The  remedy  of  the  former  owner,  or  of  the  purchaser  from 
him,  of  the  property  in  controversy,  if  either  has  any  remedy, 
must  be  found  in  the  courts  of  Mexico  or  through  the  diplo- 
matic agencies  of  the  political  department  of  our  Government. 
The  judgments  of  the  Court  of  Errors  and  Appeals  of  New 
Jersey  must  be 

Affirmed. 

Notf:, — For  an  account  of  the  events  out  of  which  the  case  of 
I.uther  V.  Borden  (18  IS),  7  Howard,  1,  arose  sec  Mo  wry,  Dorr's  Re- 
hellion.  As  to  what  Is  a  republican  form  of  government  see  In  re 
Duncan  (1891),  139  U.  S.  461;  Taylor  and  Marshall  v.  Kentucky 
(1900),  178  U.  S.  548;  Pacific  Telephone  Co.  v.  Oregon  (1912),  223 
U.  S.  118;  Davis  v.  Ohio  (1916),  241  U.  S.  565;  and  Mountain  Timber 
Co.  V.  Washington  (1917),  243  U.  S.  219.  As  to  what  is  a  political 
question,  see  United  States  v.  Holliday   (1866),  3  Wallace,  407,  Lone 
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Wolf  V.  Hitchcock  (1903),  187  U.  S.  553  (tribal  relations  of  a  group 
of  Indians);  Cherokee  Nation  v.  Georgia  (1831),  5  Peters,  1  (relation 
of  an  Indian  tribe  to  a  State) ;  Tiger  v.  Western  Investment  Co. 
(1911),  221  U.  S.  286  (when  Indian  guardianship  shall  cease);  United 
States  V.  Realty  Company  (1896),  163  U.  S.  427  (recognition  of  claims 
against  the  United  States);  Martin  v.  Mott  (1827),  12  Wheaton,  19 
(necessity  of  calling  out  the  militia);  Georgia  v.  Stanton  (1S68),  6 
Wallace,  50  (the  corporate  rights  of  a  State);  Massachusetts  v.  Mel- 
lon (1923),  262  U.  S.  447  (whether  a  statute  under  which  nothing  has 
yet  been  done  is  constitutional).  In  the  curious  case  of  Fairchild  v. 
Hughes  (1922),  258  U.  S.  126,  the  court  declined  to  say  whether  a 
statute  if  enacted  or  a  constitutional  amendment  about  to  be  adopted 
would  be  valid.  All  questions  touching  the  international  relations  of 
the  country  are  within  the  peculiar  province  of  the  political  depart- 
ments of  the  government.  See  The  Nereide  (1815),  9  Cranch,  388 
(whether  retaliatory  measures  toward  another  country  shall  be 
adopted);  Gelston  v.  Hoyt  (1818),  3  Wheaton,  246,  United  States  v. 
Palmer  (1818),  3  Wheaton,  610,  The  Divina  Pastora  (1819),  4 
Wheaton,  52,  The  Santissima  Trinidad  (1822),  7  Wlieaton,  283,  Ken- 
nett  v.  Chambers  (1852),  14  How^ard,  38,  The  Tliree  Friends  (1897), 
166  U.  S.  1  (the  recognition  of  the  belligerency  or  independence  of 
a  foreign  community);  Foster  v.  Nielson  (1829),  2  Peters,  253,  United 
States  V.  Arredondo  (1832),  6  Peters,  691;  Garcia  v.  Lee  (1838),  12 
Peters,  511,  Ex  parte  Cooper  (1892),  143  U.  S.  472  (the  boundaries 
of  the  United  States);  Williams  v.  Suffolk  Insurance  Co.  (1839),  13 
Peters,  415,  Jones  v.  United  States  (1890),  137  U.  S.  202,  Pearcy  v. 
Stranahan  (1907),  205  U.  S.  257  (who  is  sovereign  of  foreign  ter- 
ritory); Doe  v.  Braden  (1854),  16  Howard,  635  (whether  a  treaty 
with  another  country  has  been  sufficiently  ratified  by  that  country); 
Terlinden  v.  Ames  (1901),  184  U.  S.  270  (whether  a  treaty  is  still  in 
force);  Neeley  v.  Henkel  (1901),  180  U.  S.  109  (how  long  the  military 
occupation  of  a  foreign  country  shall  continue);  In  re  Baiz  (1890), 
135  U.  S.  432  (status  of  one  claiming  to  be  the  diplomatic  represen- 
tative of  another  country).  The  rule  as  to  the  nonjusticiable  char- 
acter of  questions  of  international  relations  is  not  peculiar  to  the 
courts  of  the  United  States.  In  The  Pelican  (1809),  Edw.  Adm.,  app. 
D,  Sir  William  Grant  said,  "It  always  belongs  to  the  government  of  the 
country  to  determine  in  what  relation  any  other  country  stands  to  it; 
that  is  a  point  upon  which  courts  of  justice  cannot  decide." 


CHAPTER  III. 

CITIZENSHIP  IN  THE  UNITED  STATES. 

Section  1.    Who  are  Citizens. 

DRED  SCOTT,  Plaintiff  in  Error,  v.  JOHN  F.  A.  SANDFORD. 

Supreme  Coubt  of  the  United  States.     1857. 
19  Howard,  393. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  district  of  Missouri.  ... 
[In  1834,  Drcd  Scott,  a  negro  slave  belonging  to  Dr.  Emerson,  a 
surgeon  in  the  United  States  army,  was  taken  by  his  master 
from  Missouri  to  Rock  Island,  Illinois,  where  slavery  was  pro- 
hibited by  statute.  Thence  he  was  taken,  in  1836,  to  Fort  Snell- 
ing,  in  the  territory  of  upper  Louisiana.  This  post  was  situ- 
ated on  the  west  bank  of  the  Mississippi,  north  of  latitude 
36°  30',  and  north  of  Missouri,  and  hence  within  the  territory 
in  which  slavery  had  been  forbidden  by  the  Missouri  Compro- 
mise. In  1836,  with  the  consent  of  their  master,  Dred  and  Har- 
riet were  married.  In  1838,  Dr.  Emerson  returned  with  his 
slaves  to  Missouri.  In  1847,  Dred  brought  suit  in  the  Missouri 
circuit  court  to  recover  his  freedom,  having  discovered  that  ac- 
cording to  previous  decisions  of  Missouri  courts,  residence  in 
free  territory  conferred  freedom.  Judgment  was  rendered  in 
his  favor,  but  was  reversed  by  the  Missouri  Supreme  Court.  Be- 
fore the  commencement  of  the  present  suit,  Dred  and  his  wife 
and  two  children  were  sold  to  Sandford,  a  citizen  of  New  York. 
Scott  having  brought  suit  in  trespass  for  assault  and  battery 
against  Sandford  in  the  Federaf  Circuit  Court  of  Missouri, 
Sandford  pleaded  in  al)atement  to  the  jurisdiction  of  the  court 
that  this  could  not  be  a  suit  between  citizens  of  different  States, 
because  Scott  was  not  a  citizen  of  I\Iissouri,  but  "a  negro  of  pure 
African  descent;  his  ancestors  were  of  pure  African  blood  and 
were  brought  into  this  country  and  sold  as  negro  slaves."  To 
this  Scott  demurred  and  the  demurrer  was  sustained.     The  de- 
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fendant  then  pleaded  in  bar  to  the  action  that  the  plaintiff  was 
his  negro  slave,  and  that  he  had  only  gently  laid  hands  on  him 
to  restrain  him,  as  he  had  a  right  to  do.  The  judge  instructed 
the  jury  that,  "upon  the  facts  in  this  case,  the  law  is  with  the 
defendant."  The  plaintiff  excepted  to  this  instruction,  and 
upon  his  exceptions  the  case  was  taken  to  the  United  States  Su- 
preme Court.] 
Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court.* 

There  are  two  leading  questions  presented  by  the  record : 

1.  Had  the  Circuit  Court  of  the  United  States  jurisdiction 
to  hear  and  determine  the  case  between  these  parties?    And 

2.  If  it  had  jurisdiction,  is  the  judgment  it  has  given  erro- 
neous or  not?     .     .     . 

Before  we  speak  of  the  pleas  in  bar,  it  will  be  proper  to  dis- 
pose of  the  questions  which  have  arisen  on  the  plea  in  abatement. 

That  plea  denies  the  right  of  the  plaintiff  to  sue  in  a  court 
of  the  United  States,  for  the  reasons  therein  stated.  ...  It 
is  suggested,  however,  that  this  plea  is  not  before  us.  .  .  .  We 
think  they  [the  plea  and  the  judgment  of  the  court  upon  it] 
are  before  us  .  .  .  and  it  becomes,  therefore,  our  duty  to 
decide  whether  the  facts  stated  in  the  plea  are  or  are  not  suffi- 
cient to  show  that  the  plaintiff  is  not  entitled  to  sue  as  a  citizen 
in  a  court  of  the  United  States.    .    .    . 

The  question  is  simply  this:  Can  a  negro,  whose  ancestors 
were  imported  into  this  country,  and  sold  as  slaves,  become  a 
member  of  the  political  community  formed  and  brought  into 
existence  by  the  Constitution  of  the  United  States,  and  as  such 
become  entitled  to  all  the  rights,  privileges  and  immunities, 
guarantied  by  that  instrument  to  the  citizen?  One  of  which 
rights  is  the  privilege  of  suing  in  a  court  of  the  United  States 
in  the  cases  specified  in  the  Constitution.  .  .  .  And  this  being 
the  only  matter  in  dispute  on  the  pleadings,  this  court  must  be 
understood  as  speaking  in  this  opinion  of  that  class  only,  that 
is,  of  those  persons  who  are  the  descendants  of  Africans  wlio 
were  imported  into  this  country  and  sold  as  slaves.     .     .     . 

The  words  ''people  of  the  United  States"  and  "citizens"  are 
synonymous  terms,  and  mean  the  same  thing.  They  both  de- 
scribe the  political  body  who,  according  to  our  republican  insti- 
tutions, form  the  sovereignty,  and  who  hold  the  power  and  con- 


1  For  the  distinction  between  the  opinion  of  the  court  and  the  Judg- 
ment of  the  court,  see  the  note  post,  295. 
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diK-t  the  Government  through  tlieir  representatives.  They  are 
what  we  familiarly  call  the  ''sovereign  people,"  and  every  citi- 
zen is  one  of  this  people,  and  a  constituent  member  of  this  sov- 
ereignty. The  question  before  us  is,  whether  the  class  of  persons 
described  in  the  plea  of  abatement  compose  a  portion  of  this 
people,  and  are  constituent  members  of  this  sovereignty?  "We 
think  they  are  not,  and  that  they  are  not  included,  and  were 
not  intended  to  be  included,  under  the  word  ''citizens"  in  tlie 
Constitution,  and  can  therefore  claim  none  of  the  rights  and 
privileges  which  that  instrument  provides  for  and  secures  to 
citizens  of  the  United  States.  On  the  contrary  they  were  at  that 
time  considered  as  a  subordinate  and  inferior  class  of  beings, 
who  had  been  subjugated  by  the  dominant  race,  and  whether 
emancipated  or  not,  yet  remained  subject  to  their  authority,  and 
had  no  rights  or  privileges  but  such  as  those  who  held  the  power 
and  the  Government  might  choose  to  grant  them.     .     .     . 

In  discussing  this  question,  we  must  not  confound  the  rights 
of  citizenship  which  a  State  may  confer  within  its  own  limits, 
and  the  rights  of  citizenship  as  a  member  of  the  Union.  It  docs 
not  by  any  means  follow,  because  he  has  all  the  rights  and  priv- 
ileges of  a  citizen  of  a  State,  that  he  must  be  a  citizen  of  the 
United  States.  He  may  have  all  the  rights  and  privileges  of  the 
citizen  of  a  State,  and  yet  not  be  entitled  to  the  rights  and  privi- 
leges of  a  citizen  in  any  other  State.  For,  previous  to  the  adop- 
tion of  the  Constitution  of  the  United  States,  every  State  had 
the  undoubted  right  to  confer  on  whomsoever  it  pleased  the 
character  of  citizen,  and  to  endow  him  with  all  his  rights.  But 
this  character  of  coui'se  was  confined  to  the  boundaries  of  the 
State,  and  gave  him  no  rights  or  privileges  in  other  States  be^ 
yond  those  secured  to  him  by  the  laws  of  nations  and  the  comity 
of  States.  Nor  have  the  several  States  surrendered  the  power 
of  conferring  these  rights  and  privileges  by  adopting  the  Con- 
stitution of  the  United  States.  Each  State  may  still  confer 
them  upon  an  alien,  or  any  one  it  thinks  proper,  or  upon  any 
class  or  description  of  persons;  yet  he  would  not  be  a  citizen  in 
the  sense  in  which  that  word  is  used  in  the  Constitution  of  the 
United  States,  nor  entitled  to  sue  as  such  in  one  of  its  courts, 
nor  to  the  privileges  and  immunities  of  a  citizen  in  the  other 
States.  The  rights  which  he  would  ac(iuire  would  be  restricted 
to  the  State  which  gave  them.  The  Constitution  has  conferred 
on  Congress  the  right  to  establish  an  uniform  rule  of  naturaliza- 
tion, and  this  right  is  evidently  exclusive,  and  has  always  been 
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held  by  this  court  to  be  so.  Consequently,  no  State,  since  the 
adoption  of  the  Constitution,  can,  by  naturalizing  an  alien,  in- 
vest him  with  the  rights  and  privileges  secured  to  a  citizen  of 
a  State  under  the  Federal  Government,  although,  so  far  as  the 
State  alone  was  concerned,  he  would  undoubtedly  be  entitled  to 
the  rights  of  a  citizen,  and  clothed  with  all  the  rights  and  im- 
munities which  the  Constitution  and  laws  of  the  State  attached 
to  that  character. 

It  is  very  clear,  therefore,  that  no  State  can,  by  any  act  or 
law  of  its  own,  passed  since  the  adoption  of  the  Constitution,  in- 
troduce a  new  member  into  the  political  community  created  by 
the  Constitution  of  the  United  States.  It  cannot  make  him  a 
member  of  this  community  by  making  him  a  member  of  its  own. 
And  for  the  same  reason  it  cannot  introduce  any  person,  or  de- 
scription of  persons,  who  are  not  intended  to  be  embraced  in 
this  new  political  family,  which  the  Constitution  brought  into 
existence,  but  were  intended  to  be  excluded  from  it. 

The  question  then  arises,  whether  the  provisions  of  the  Consti- 
tution, in  relation  to  the  personal  rights  arid  privileges  to  which 
the  citizen  of  a  State  should  be  entitled,  embraced  the  negro 
African  race,  at  that  time  in  this  country,  or  who  might  after- 
ward be  imported,  who  had  then  or  should  afterwards  be  made 
free  in  any  State ;  and  to  put  it  in  the  power  of  a  single  State 
to  make  him  a  citizen  of  the  United  States,  and  endow  him  with 
the  full  rights  of  citizenship  in  every  other  State  without  their 
consent?  Does  the  Constitution  of  the  United  States  act  upon 
him  whenever  he  shall  be  made  free  under  the  laws  of  a  State, 
and  raised  there  to  the  rank  of  a  citizen,  and  immediately  clothe 
him  with  all  the  privileges  of  a  citizen  in  every  other  State,  and 
in  its  own  courts? 

The  court  think  the  affirmative  of  these  propositions  cannot  be 
maintained.  And  if  it  cannot,  the  plaintiff  in  error  could  not 
be  a  citizen  of  the  State  of  Missouri,  within  the  meaning  of  the 
Constitution  of  the  United  States,  and,  consequently,  was  not 
entitled  to  sue  in  its  courts. 

It  is  true,  every  person,  and  every  class  and  description  of 
persons,  who  were  at  the  tim6  of  the  adoption  of  the  Constitu- 
tion recognized  as  citizens  in  the  several  States,  became  also 
citizens  of  this  new  political  body;  but  none  other;  it  was  formed 
by  them,  and  for  them  and  their  posterity,  but  for  no  one  else. 
And  the  personal  rights  and  privileges  guarantied  to  citizens  of 
this  new  sovereignty  were  intended  to  embrace  those  only  who 
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were  then  members  of  the  several  State  communities,  or  who 
should  afterwards,  by  birthriglit  or  otherwise,  become  members, 
according  to  the  provisions  of  the  Constitution  and  the  principles 
on  whicli  it  was  founded.  It  was  the  union  of  those  who  were 
at  that  time  members  of  distinct  and  separate  political  com- 
munities into  one  political  family,  whose  power,  for  certain 
specified  purposes,  was  to  extend  over  the. whole  territory  of  the 
United  States.  And  it  gave  to  each  citizen  rights  and  privileges 
outside  of  his  State  which  he  did  not  before  possess,  and  placed 
him  in  every  other  State  upon  a  perfect  equality  with  its  own 
citizens  as  to  rights  of  person  and  rights  of  property;  it  made 
him  a  citizen  of  the  United  States. 

It  becomes  necessar^^,  therefore,  to  determine  who  were  citi- 
zens of  the  several  States  when  the  Constitution  was  adopte(l. 
And  in  order  to  do  this,  we  must  recur  to  the  Governments  and 
institutions  of  the  thirteen  colonies,  when  they  separated  from 
Great  Britain  and  formed  new  sovereignties,  and  took  their 
places  in  the  family  of  independent  nations.  We  must  inquire 
who,  at  that  time,  were  recognized  as  the  people  or  citizens  of 
a  State,  whose  rights  and  liberties  had  been  outraged  by  the 
English  Government;  and  who  declared  their  independence, 
and  assumed  the  powers  of  Government  to  defend  their  rights 
by  force  of  arms. 

In  the  opinion  of  the  court,  the  legislation  and  histories  of  the 
times,  and  the  language  used  in  the  Declaration  of  Independ- 
ence, show,  that  neither  the  class  of  persons  who  had  been  im- 
ported as  slaves,  nor  their  descendants,  whether  they  had  be- 
come free  or  not,  were  then  acknowledged  as  a  part  of  the  peo- 
ple, nor  intended  to  be  included  in  the  general  words  used  in 
that  memorable  instrument.     .    .     . 

They  had  for  more  than  a  century  before  been  regarded  as 
beings  of  an  inferior  order,  and  altogether  unfit  to  associate 
with  the  white  race,  either  in  social  or  political  relations;  and 
so  far  inferior,  that  they  had  no  rights  which  the  white  man 
was  bound  to  respect;  and  that  the  negro  might  justly  and  law- 
fully be  reduced  to  slavery  for  his  benefit.^     .    .     . 


1  These  statements  of  the  Chief  Justice  as  to  the  legal  status  of  free 
negroes  In  the  several  States  at  the  time  of  the  adoption  of  the  Con- 
stitution were  not  well  founded,  as  was  pointed  out  by  Mr.  Justice 
Curtis  in  his  dis.senting  opinion.  In  New  Hampshire,  Massachusetts, 
New  York  and  .New  Jersey,  as  well  as  In  the  slave-holding  State  of 
North  Carolina,  all  free  native-born  inhabitants,  even  though  descended 
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The  legislation  of  the  different  colonies  furnishes  positive  and 
indisputable  proof  of  this  fact.  .  .  .  The  language  of  the 
Declaration  of  Independence  is  equally  conclusive.  .  .  .  This 
state  of  public  opinion  had  undergone  no  change  when  the  Con- 
stitution was  adopted,  as  is  equally  evident  from  its  provisions 
and  language.  .  .  .  But  there  are  two  clauses  in  the  Consti- 
tution which  point  directly  and  specifically  to  the  negro  race  as 
a  separate  class  of  persons,  and  show  clearly  that  they  were 
not  regarded  as  a  portion  of  the  people  or  citizens  of  the  Gov- 
ernment then  formed. 

One  of  these  clauses  reserves  to  each  of  the  thirteen  States 
the  right  to  import  slaves  until  the  year  1808,  if  it  thinks  proper. 
.  .  .  And  by  the  other  provision  the  States  pledge  themselves 
to  each  other  to  maintain  the  right  of  property  of  the  master, 
by  delivering  up  to  him  any  slave  who  may  have  escaped  from 
his  service,   and  be  found   within   their  respective   territories. 

The  legislation  of  the  States  therefore  shows,  in  a  manner 
not  to  be  mistaken,  the  inferior  and  subject  condition  of  that 
race  at  the  time  the  Constitution  was  adopted,  and  long  after- 
Avards,  throughout  the  thirteen  States  by  which  that  instrument 
was  framed ;  and  it  is  hardly  consistent  with  the  respect  due  to 
these  States,  to  suppose  that  they  regarded  at  that  time,  as  fel- 
low-citizens and  members  of  the  sovereignty,  a  class  of  beings 
whom  they  had  thus  stigmatized ;  whom,  as  we  are  bound,  out 
of  respect  to  the  State  sovereignties,  to  assume  they  had  deemed 
it  just  and  necessary  thus  to  stigmatize,  and  upon  whom  they 

from  slaves,  were  not  only  citizens  but  also  voters.  In  State  v.  Manuel 
(1838),  4  Devereaux  and  Battle,  20,  25,  the  Supreme  Court  of  North 
Carolina  said,  "It  is  a  matter  of  universal  notoriety  that  .  .  .  free 
persons,  without  regard  to  color  claimed  and  exercised  the  franchise, 
until  it  was  taken  from  free  men  of  color  a  few  years  since  [1835]  by 
our  amended  Constitution."  This  change  of  attitude  toward  free  ne- 
groes was  not  confined  to  North  Carolina,  and  by  the  time  the  Dred 
Scott  case  was  decided  they  were  quite  generally  disfranchised,  and 
in  many  States,  especially  those  in  which  slavery  existed,  they  were 
not  recognized  as  citizens.  This  whole  subject  has  been  well  treated 
by  Gordon  E.  Sherman  in  "Emancipation  and  Citizenship,"  in  the  Yale 
Law  Journal,  XV,  263.  See  also  Report  on  Citizenship  in  the  United 
States,  House  Document,  No.  326,  59th  Congress,  2nd  Session,  and  the 
learned  Opinion  of  the  Justices  (1857),  44  Maine,  507,  given  in  answer 
to  an  inquiry  from  the  legislature  as  to  whether  free  colored  persona 
of  African  descent  were  authorized  to  vote  under  the  constitution  of 
Maine. 
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had  impressed  such  deep  and  enduring  marks  of  inferiority  and 
degradation ;  or,  that  when  they  met  in  convention  to  form  the 
Constitution,  they  looked  upon  them  as  a  portion  of  their  con- 
stituents, or  designed  to  include  them  in  the  provisions  so  care- 
fully inserted  for  the  security  and  protection  of  the  liberties 
and  rights  of  their  citizens.     It  cannot  be  supposed  that  they 
intended  to  secure  to  them  rights,  and  privileges,  and  rank,  in 
the  new  political  body  throughout  the  Union,  which  every  one 
of  them  denied  within  the  limits  of  its  own  dominion.     More 
especially,   it  cannot  be  believed  that   the   large  slave-holding 
States  regarded  them  as  included  in  the  w^ord  citizens,  or  would 
have  consented  to  a  Constitution  which  might  compel  them  to 
receive  them  in  that  character  from  another  State.    For  if  they 
were  so  received,  and  entitled  to  the  privileges  and  immunities 
of  citizens,  it  would  exempt  them  from  the  operation  of  the 
special  laws  and  from  the  police  regulations  which  they  consid- 
ered to  be  necessary  for  their  own  safety.     It  would  give  to 
persons  of  the  negro  race,  who  were  recognized  as  citizens  in 
any  one  State  of  the  Union,  the  right  to  enter  every  other  State 
whenever  they  pleased,  singly  or  in  companies,  without  pass  or 
passport,  and  without  obstruction,  to  sojourn  there  as  long  as 
they  pleased,  to  go  where  they  pleased  at  every  hour  of  the  day 
or  night  without  molestation,  unless  they  committed  some  viola- 
tion of  law  for  which  a  w^hite  man  would  be  punished;  and  it 
would  give  them  the  full  liberty  of  speech  in  public  and  in  pri- 
vate upon  all  subjects  upon  w^hich  its  own  citizens  might  speak ; 
to  hold  public  meetings  upon  political  affairs,  and  to  keep  and 
carry  arms  wherever  they  w^ent.     And  all  this  would  be  done 
in  the  face  of  the  subject  race  of  the  same  color,  both  free  and 
slaves,  and  inevitably  producing  discontent  and  insubordination 
among  them,  and  endangering  the  peace  and  safety  of  the  State. 

To  all  this  mass  of  proof  we  have  still  to  add,  that  Congress 
has  repeatedly  legislated  upon  the  same  construction  of  the 
Constitution  that  we  have  given.     .     .     . 

The  conduct  of  the  Executive  Department  of  the  Government 
has  been  in  perfect  harmony  upon  this  subject  with  this  course 
of  legislation.  The  question  was  brought  officially  before  the 
late  William  Wirt,  when  he  was  the  Attorney  General  of  the 
United  States,  in  1821,  and  he  decided  that  the  words  "citizens 
of  the  United  States"  were  used  in  the  acts  of  Congress  in  the 
same  sense  as  in  the  Constitution ;  and  that  free  persons  of  color 


DRED  SCOTT  v.  JOHN  F.  A.  SANDFORD.         289 

were  not  citizens,  within  the  meaning  of  the  Constitution  and 
laws;  and  this  opinion  has  been  confirmed  by  that  of  the  late 
Attorney  General,  Caleb  Cushing,  in  a  recent  case,  and  acted 
upon  by  the  Secretary  of  State,  who  refused  to  grant  passports 
to  them  as  "citizens  of  the  United  States." 

But  it  is  said  that  a  person  may  be  a  citizen,  and  entitled  to 
that  character,  although  he  does  not  possess  all  the  rights  which 
may  belong  to  other  citizens ;  as,  for  example,  the  right  to  vote, 
or  to  hold  particular  offices;  and  that  yet,  when  he  goes  into 
another  State,  he  is  entitled  to  be  recognized  there  as  a  citizen, 
although  the  State  may  measure  his  rights  by  the  rights  which 
it  allows  to  persons  of  a  like  character  or  class  resi:lent  in  .the 
State,  and  refuse  to  him  the  full  rights  of  citizenship. 

This  argument  overlooks  the  language  of  the  provision  in  the 
Constitution  of  which  we  are  speaking. 

Undoubtedly,  a  person  maj^  be  a  citizen,  that  is,  a  member  of 
the  community  who  form  the  sovereignty,  although  he  exercises 
no  share  of  the  political  power,  and  is  incapacitated  from  hold- 
ing particular  offices.  Women  and  minors,  who  form  a  part  of 
the  political  family,  cannot  vote ;  and  when  a  property  qualifi- 
cation is  required  to  vote  or  hold  a  particular  office,  those  who 
have  not  the  necessary  qualification  cannot  vote  or  hold  office, 
yet  they  are  citizens. 

So,  too,  a  person  may  be  entitled  to  vote  by  the  law  of  the 
State,  who  is  not  a  citizen  even  of  the  State  itself.  And  in  some 
of  the  States  of  the  Union  foreigners  not  naturalized  are  allowed 
to  vote.  And  the  State  may  give  the  right  to  free  negroes  and 
mulattoes,  but  that  does  not  make  them  citizens  of  the  State, 
and  still  less  of  the  United  States.  And  the  provision  in  the 
Constitution  giving  privileges  and  immunities  in  other  States, 
does  not  apply  to  them. 

Neither  does  it  apply  to  a  person  who,  being  the  citizen  of  a 
State,  migrates  to  another  State.  For  then  he  becomes  subject 
to  the  laws  of  the  State  in  which  he  lives,  and  he  is  no  longer 
a  citizen  of  the  State  from  which  he  removed.     .    .    . 

But  so  far  as  mere  rights  of  persons  are  concerned,  the  pro- 
vision in  question  is  confined  to  citizens  of  a  State  who  are  tem- 
porarily in  another  State  without  taking  up  their  residence 
there.  It  gives  them  no  political  rights  in  the  State  as  to  voting 
or  holding  office,  or  in  any  other  respect.  For  a  citizen  of  one 
State  has  no  right  to  participate  in  the  government  of  another. 
But  if  he  ranlvs  as  a  citizen  in  the  State  to  which  he  belongs, 
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within  the  meaning  of  tlie  Constitution  of  the  United  Stales, 
then,  wlienever  he  goes  into  another  State,  the  Constitution 
clothes  liim,  as  to  the  rights  of  person,  with  all  the  privileges 
and  immunities  whieh  belong  to  citizens  of  the  State.  And  if 
persons  of  the  African  race  are  citizens  of  a  State,  and  of  the 
United  States,  they  would  be  entitled  to  all  of  these  privileges 
and  immunities  in  every  State,  and  the  State  could  not  restrict 
them ;  for  they  would  hold  these  privileges  and  immunities  un- 
der the  paramount  authority  of  the  Federal  Government,  and 
its  courts  would  be  bound  to  maintain  and  enforce  them,  the 
Constitution  and  laws  of  the  State  to  the  contrary  notwithstand- 
ing, And  if  the  States  could  limit  or  restrict  them,  or  place  the 
party  in  an  inferior  grade,  this  clause  of  the  Constitution  would 
be  unmeaning,  and  could  have  no  operation ;  and  would  give  no 
rights  to  the  citizen  when  in  another  State.  He  would  have 
none  but  what  the  State  itself  chose  to  allow  him.  This  is  evi- 
denth'  not  the  construction  or  meaning  of  the  clause  in  question. 
It  guaranties  rights  to  the  citizen,  and  the  State  cannot  withhold 
them.  And  these  rights  are  of  a  character  and  would  lead  to 
consequences  which  make  it  absolutely  certain  that  the  African 
race  were  not  included  under  the  name  of  citizens  of  a  State, 
and  were  not  in  the  contemplation  of  the  framers  of  the  Consti- 
tution when  these  privileges  and  immunities  were  provided  for 
the  protection  of  the  citizens  in  other  States.    .    .    . 

\Vliat  the  construction  [of  the  Constitution]  was  at  that  time 
[when  it  was  framed],  we  think  can  hardly  admit  of  doubt. 
We  have  the  language  of  the  Declaration  of  Independence  and 
of  the  Articles  of  Confederation,  in  addition  to  the  plain  words 
of  the  Constitution  itself;  we  have  the  legislation  of  the  differ- 
ent States,  before,  about  the  time,  and  since,  the  Constitution 
was  adopted ;  we  have  the  legislation  of  Congress,  from  the  time 
of  its  adoption  to  a  recent  period ;  and  we  have  the  constant  and 
uniform  action  of  the  Executive  Department,  all  concurring 
together,  and  leading  to  the  same  result.  And  if  anything  in 
relation  to  the  construction  of  the  Constitution  can  be  regarded 
as  settled,  it  is  that  which  we  now  give  to  the  word  ''citizen" 
and  the  word  "people." 

And  upon  a  full  and  careful  consideration  of  the  subject,  the 
court  is  of  opinion,  that,  upon  the  facts  stated  in  the  plea  in 
abatement,  Dred  Scott  was  not  a  citizen  of  Missouri  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  not  en- 
titled as  such  to  sue  in  its  courts;  ajid,  consequently,  that  the 
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Circuit  Court  had  no  jurisdiction  of  the  case,  and  that  the  judg- 
ment on  the  plea  in  abatement  is  erroneous,  .  .  .  [Heie  fol- 
lows a  discussion  of  the  authority  of  the  court  to  examine  any 
question  in  the  case  other  than  that  of  the  jurisdiction  of  the 
Circuit  Court.  The  court  determines  that  it  has  the  requisite 
authority.] 

We  proceed,  therefore,  to  inquire  whether  the  facts  relied  on 
by  the  plaintiff  entitled  him  to  his  freedom.    .    .    . 

In  considering  this  part  of  the  controversy,  two  questions 
arise:  1.  Was  he,  together  with  his  familj^  free  in  Missouri 
by  reason  of  the  stay  in  the  territory  of  the  United  States  here- 
inbefore mentioned  ?  And  2.  If  they  were  not,  is  Scott  himself 
free  by  reason  of  his  removal  to  Rock  Island,  in  the  State  of 
Illinois,  as  stated  in  the  above  admissions? 

We  proceed  to  examine  the  first  question. 

The  act  of  Congress,  upon  which  the  plaintiff  relies,  declares 
that  slavery  and  involuntary  servitude,  except  as  a  punishment 
for  crime,  shall  be  forever  prohibited  in  all  that  part  of  the 
territory  ceded  by  France,  under  the  name  of  Louisiana,  which 
lies  north  of  thirty-six  degrees  thirty  minutes  north  latitude, 
and  not  included  within  the  limits  of  Missouri.  And  the  diffi- 
culty which  meets  us  at  the  threshold  of  this  part  of  the  inquiry 
is,  whether  Congress  was  authorized  to  pass  this  law,  under 
any  of  the  powers  granted  to  it  by  the  Constitution ;  for  if  the 
authority  is  not  given  by  that  instrument,  it  is  the  duty  of  this 
court  to  declare  it  void  and  inoperative,  and  incapable  of  con- 
ferring freedom  upon  any  one  who  is  held  as  a  slave  under  the 
laws  of  any  one  of  the  States. 

The  counsel  for  the  plaintiff  has  laid  much  stress  upon  that 
article  in  the  Constitution  which  confers  on  Congress  the  power 
''to  dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the  United 
States;"  but,  in  the  judgment  of  the  court,  that  provision  has 
no  bearing  on  the  present  controversy,  and  the  power  there 
given,  whatever  it  may  be,  is  confined,  and  was  intended  to  be 
confined,  to  the  territory  which  at  that  time  belonged  to,  or  was 
claimed  by,  the  United  States,  and  was  within  tlieir  boundaries 
as  settled  by  the  treaty  with  Great  Britain,  and  can  have  no 
influence  upon  a  territory  afterwards  acquired  from  a  foreign 
Government.  It  was  a  special  provision  for  a  known  and  par- 
ticular territory,  and  to  meet  a  present  emergency,  and  nothing 
more.    .    .    . 
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At  the  time  when  the  Territory  in  question  was  obtained  by 
cession  from  France,  it  contained  no  population  fit  to  be  asso- 
ciated together  and  admitted  as  a  State ;  and  it  therefore  was 
absoluteh'  necessary  to  hold  possession  of  it,  as  a  Territory  be- 
longing to  the  United  States,  until  it  was  settled  and  inhabited 
by  a  civili/ed  community  capable  of  self-government,  and  in  a 
condition  to  be  admitted  on  equal  terms  with  the  other  States 
as  a  member  of  the  Union.  But,  as  we  have  before  said,  it  was 
acquired  by  the  General  Government,  as  the  representative  and 
trustee  of  the  people  of  the  United  States,  and  it  must  therefore 
be  held  in  that  character  for  their  common  and  equal  benefit ; 
for  it  was  the  people  of  the  several  States,  acting  through  their 
agent  and  representative,  the  Federal  Government,  who  in  fact 
acquired  the  Territory  in  question,  and  the  Government  holds 
it  for  their  common  use  until  it  shall  be  associated  with  the  other 
States  as  a  member  of  the  Union. 

But  until  that  time  arrives,  it  is  undoubtedly  necessary  that 
some  Government  should  be  established,  in  order  to  organize 
society,  and  to  protect  the  inhabitants  in  their  persons  and 
property ;  and  as  the  people  of  the  United  States  could  act  in 
this  matter  only  through  the  Government  which  represented 
them,  and  through  which  they  spoke  and  acted  when  the  Terri- 
tory was  obtained,  it  was  not  only  within  the  scope  of  its  powers, 
but  it  was  its  duty  to  pass  such  laws  and  establish  such  a  Gov- 
ernment as  w^ould  enable  those  by  whose  authority  they  acted 
to  reap  the  advantages  anticipated  from  its  acquisition,  and  to 
gather  there  a  population  which  would  enable  it  to  assume  the 
position  to  which  it  was  destined  among  the  States  of  the  Union. 
.  ,  .  But  the  power  of  Congress  over  the  person  or  property 
of  a  citizen  can  never  be  a  mere  discretionary  power  under  our 
Constitution  and  form  of  Government.  The  powers  of  the  Gov- 
ernment and  the  rights  and  privileges  of  the  citizen  are  regu- 
lated and  plainly  defined  by  the  Constitution  itself.  .  .  . 
Thus  the  rights  of  property  are  united  with  the  rights  of  person, 
and  placed  on  the  same  ground  by  the  fifth  amendment  to  the 
Constitution,  which  provides  that  no  person  shall  be  deprived 
of  life,  liberty,  and  property,  without  due  process  of  law.  And 
an  act  of  Congress  which  deprives  a  citizen  of  the  United  States 
of  his  liberty  or  property,  merely  because  he  came  himself  or 
brought  his  property  into  a  particular  Territory  of  the  United 
States,  and  who  had  committed  no  offense  against  the  laws,  could 
hardly  be  dignified  with  the  name  of  due  process  of  law.    .    .    . 
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It  seems,  however,  to  be  supposed,  that  there  is  a  diffeixince 
between  property  in  a  slave  and  other  property,  and  that  differ- 
ent rules  may  be  applied  to  it  in  expounding  the  Constitution 
of  the  United  States.  And  the  laws  and  usages  of  nations,  and 
the  writings  of  eminent  jurists  upon  the  relation  of  master  and 
slave  and  their  mutual  rights  and  duties,  and  the  powers  which 
Governments  may  exercise  over  it,  have  been  dwelt  upon  in 
the  argument. 

But  in  considering  the  question  before  us,  it  must  be  borne 
in  mind  that  there  is  no  law  of  nations  standing  between  the 
people  of  the  United  States  and  their  Government,  and  inter- 
fering with  their  relation  to  each  other.  The  powers  of  the  Gov- 
ernment, and  the  rights  of  the  citizen  mfder  it,  are  positive  and 
practical  regulations  plainly  written  down.  The  people  of  the 
United  States  have  delegated  to  it  certain  enumerated  powers, 
and  forbidden  it  to  exercise  others.  It  has  no  power  over  the 
person  or  property  of  a  citizen  but  what  the  citizens  of  the 
United  States  have  granted.  And  no  laws  or  usages  of  other 
nations,  or  reasoning  of  statesmen  or  jurists  upon  the  relations 
of  master  and  slave,  can  enlarge  the  powers  of  the  Government, 
or  take  from  the  citizens  the  rights  they  have  reserved.  And  if 
the  Constitution  recognizes  the  right  of  property  of  the  master 
in  a  slave,  and  makes  no  distinction  between  that  description 
of  property  and  other  propertj^  owned  by  a  citizen,  no  tribunal, 
acting  under  the  authority  of  the  United  States,  whether  it  be 
legislative,  executive,  or  judicial,  has  a  right  to  draw  such  a  dis- 
tinction, or  deny  to  it  the  benefit  of  the  provisions  and  guaran- 
tees which  have  been  provided  for  the  protection  of  private  prop- 
erty against  the  encroachments  of  the  Government. 

Now,  as  we  have  already  said  in  an  earlier  part  of  this  opin- 
ion, ufjon  a  different  point,  the  right  of  property  in  a  slave  is 
distinctly  and  expressly  affirmed  in  tlie  Constitution.  The  right 
to  traffic  in  it,  like  an  ordinary  article  of  merchandise  and  prop- 
erty, was  guaranteed  to  the  citizens  of  the  United  States,  in 
every  State  that  might  desire  it,  for  twenty  years.  And  the 
Government  in  express  terms  is  pledged  to  protect  it  in  all  fu- 
ture time,  if  the  slave  escapes  from  liis  owner.  This  is  done  in 
plain  words — too  plain  to  be  misunderstood.  And  no  word  can 
be  found  in  the  Constitution  which  gives  Congress  a  greater 
power  over  slave  property,  or  which  entitles  property  of  tliat 
kind  to  less  protection  than  property  of  any  otlier  description. 
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The  only  power  conferred  is  tlie  power  coiii)le(l  with  the  duty 
of  gfuarding  and  protecting  the  owner  in  his  rights. 

Upon  these  considerations,  it  is  the  opinion  of  the  court  that 
the  act  of  Congress  which  prohibited  a  citizen  from  holding  or 
owning  property  of  this  kind  in  the  territory  of  the  United 
States  north  of  the  line  therein  mentioned,  is  not  warranted  by 
the  Constitution,  and  is  therefore  void;  and  that  neither  Dred 
Scott  himself,  nor  any  of  his  family,  were  made  free  by  being 
carried  into  this  territory ;  even  if  thej^  had  been  carried  there 
by  the  owner,  with  the  intention  of  becoming  a  permanent  resi- 
dent.    .     .     . 

But  there  is  another  point  in  the  case  which  depends  upon 
State  power  and  State  law.  And  it  is  contended,  on  the  part 
of  the  plaintiff,  that  he  is  made  free  by  being  taken  to  Rock 
Island,  in  the  State  of  Illinois,  independently  of  his  residence 
in  the  territory  of  the  United  States;  and  being  so  made  free, 
he  was  not  again  reduced  to  a  state  of  slavery  by  being  brought 
back  to  ]\Iissouri. 

Our  notice  of  this  part  of  the  case  will  be  very  brief;  for  the 
principle  on  which  it  depends  was  decided  in  this  court,  upon 
much  consideration,  in  the  case  of  Strader  et  al.  v.  Graham,  re- 
ported in  10th  Howard,  82.  In  that  case,  the  slaves  had  been 
taken  from  Kentucky  to  Ohio,  with  the  consent  of  the  owner, 
and  afterwards  brought  back  to  Kentucky.  And  this  court  held 
that  their  status  or  condition,  as  free  or  slave,  depended  upon 
the  lawT3  of  Kentucky,  when  they  were  brought  back  into  that 
State,  and  not  of  Ohio ;  and  that  this  court  had  no  jurisdiction 
to  revise  the  judgment  of  a  State  court  upon  its  own  laws.    .    .    . 

So  in  this  case.  As  Scott  was  a  slave  when  taken  into  the 
State  of  Illinois  by  his  owner,  and  was  there  held  as  such,  and 
brought  back  in  that  character,  his  status,  as  free  or  slave,  de- 
pended on  the  laws,  of  IMissouri,  and  not  of  Illinois.    .     .     . 

Upon  the  whole,  therefore,  it  is  the  judgment  of  this  court, 
that  it  appears  by  the  record  before  us,  that  the  plaintiff  in  error 
is  not  a  citizen  of  Missouri,  in  the  sense  in  which  that  word  is 
used  in  the  Constitution ;  and  that  the  Circuit  Court  of  the 
United  States,  for  that  reason,  had  no  jurisdiction  in  the  case, 
and  could  give  no  judgment  in  it.  Its  judgment  for  the  defend- 
ant must,  consequently,  be  reversed,  and  a  mandate  issued,  di- 
recting the  suit  to  be  dismissed  for  want  of  jurisdiction.     .    .    . 

Mr.   Justice   McLean   and   Mr.   Justice   Curtis  dissented. 
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Note. — The  reporter  of  the  Court  is  in  error  in  describing  Chief 
Justice  Taney's  opinion  as  "the  opinion  of  the  court."  Care  should  be 
taken  to  distinguish  the  opinion  of  the  court  from  the  judgment  of 
the  court.  The  court  which  heard  the  Dred  Scott  case  consisted  of 
nine  judges,  all  of  whom  delivered  opinions,  some  of  which  were  so 
discursive  as  to  make  it  difficult  to  connect  them  with  the  questions 
which  the  court  was  asked  to  decide.  Seven  of  the  judges  concurred 
in  the  judgment  announced  by  the  Chief  Justice,  but  only  two  of  the 
seven,  Justice  Wayne  and  Justice  Daniel,  concurred  entirely  in  his 
opinion.  All  the  justices  of  the  majority  concurred  in  the  opinion 
of  Justice  Nelson,  which  was  originally  prepared  to  stand  as  the  opin- 
ion of  the  court.  Of  the  seven  judges  who  concurred  in  the  judgment 
announced  by  the  Chief  Justice,  only  three — Taney,  Wayne,  and 
Daniel, — held  that  the  plea  in  abatement  was  open  and  hence  that  the 
question  of  the  status  of  free  negroes  was  before  the  court.  Justice 
Catron  held  that  the  plea  was  not  open.  Justice  Grier  evaded  the 
question,  and  Justices  Nelson  and  Campbell  based  their  opinions  on 
grounds  which  made  it  unnecessary  to  pass  upon  the  question.  Of  the 
two  dissenting  justices.  Justice  Curtis  held  that  the  plea  was  before 
the  court  and  Justice  McLean  held  that  it  was  not.  Six  judges — Taney, 
Wayne,  Daniel,  Grier,  Campbell  and  Catron- — held  that  the  Missouri 
Compromise  was  unconstitutional. 

The  historic  importance  of  the  Dred  Scott  case  lies  In  the  dicta  in 
the  opinion  of  the  Chief  Justice  rather  than  in  the  decision  of  the 
court  that  it  had  no  jurisdiction.  Its  immediate  effect  on  public  sen- 
timent was  largely  due  to  a  feeling  that  the  court's  action  was  partisan. 
While  there  was  much  reason  for  this  feeling,  yet  the  violent  denuncia- 
tion of  the  Court  was  chiefly  due  to  the  wilful  misrepresentation  of 
what  the  Court  had  decided  and  of  what  the  Chief  Justice  had  said. 
The  leading  offenders  were  such  radical  anti-slavery  papers  as  the 
New  York  Tribune  and  the  New  York  Independent.  The  case  was 
twice  argued.  At  the  first  hearing  it  appeared  that  the  court  would 
not  consider  the  question  of  the  constitutionality  of  the  Missouri  Com- 
promise, and  the  opinion  of  Justice  Nelson  was  then  prepared  to  stand 
as  the  opinion  of  the  court.  Curtis,  Life  of  Benjamin  Robhina  Curtis, 
I,  80.  But  after  the  second  argument  it  was  learned  that  the  two  dis- 
senting judges  intended  to  discuss  the  Missouri  Compromise  and  to 
argue  for  its  constitutionality.  Thereupon  the  pro-slavery  judges  felt 
compelled  to  alter  their  original  plan  and  they  determined  to  effect  If 
possible  a  permanent  settlement  of  the  status  of  slavery  In  the  United 
States.  The  motive  is  clearly  set  forth  by  Justice  Wayne  who  said  in 
his  opinion,  "The  case  involves  private  rights  of  value,  and  constitu- 
tional principles  of  the  highest  importance,  about  which  there  had 
become  such  a  difference  of  opinion,  that  the  peace  and  harmony  of 
the  country  required  the  settlement  of  them  by  judicial  decision."  19 
Howard,  454-5.  The  efforts  of  Wayne  and  Catron,  the  two  judges  who 
were  most  active  in  the  attainment  of  this  result,  to  win  over  some 
of  their  colleagues  may  be  traced  In  The  Works  of  James  Buchanan 
(Moore,  Ed.),  X,  106  seq.,  and  in  Wnrren,  The  Supreme  Court  in  United 
States  History,  III,  16  seq.  Contrary  to  the  usual  practice,  the  court 
or  some  members  of  It  allowed  Its  decision  to  become  known  In  favored 
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quarters  before  it  was  annoimc ed.  The  g:eneral  scope  of  it  was  known 
to  Alexander  H.  Stephens  as  early  as  January,  1857.  Rhodes,  History 
of  the  United  States,  II,  253.  Justice  Catron  informed  the  President* 
elect  of  its  purport  on  February  23  and  Buchanan  referred  to  the  ap- 
proaching decision  in  his  inaugural  in  which  he  besought  acquiescence 
in  it,  "whatever  it  might  be."  The  decision  was  announced  two  days 
later.  The  decision  of  the  Supreme  Court  of  Missouri  in  Scott's  first 
case  is  reported  in  15  Mo.  682.  George  Ticknor  Curtis'  argument  for 
Scott  before  the  Federal  Supreme  Court  is  given  in  his  Constitutional 
History  of  the  United  States,  II,  499.  For  further  accounts  of  the  case 
«.nd  its  consequences,  see  Nicolay  and  Hay,  Life  of  Lincoln,  II,  ch.  4; 
Rhodes,  History  of  the  United  States,  II,  251;  Hurd,  The  Laio  of  Free- 
dom and  Bondage  in  the  United  States,  I,  527;  Benton,  Examination 
of  the  Dred  Scott  Decision;  and  a  learned  note  by  the  editor  in  Thayer, 
Cases  on  Constitutional  Law,  I,  493.  For  an  excellent  summary  of 
contemporary  comment  and  a  discussion  of  the  effect  of  the  decision 
on  the  position  of  the  Supreme  Court,  see  Warren,  The  Supreme  Court 
in  United  States,  III,  ch.  xxvi. 


ELK  V.  WILKINS. 

Supreme  Court  of  the  United  States.     1884. 
112  United  States,  94. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

[The  constitution  of  Nebraska  provided  that  all  male  persons 
who  had  attained  the  age  of  twenty-one,  who  satisfied  certain 
requirements  as  to  residence,  and  who  were  either  citizens  of 
the  United  States  or  who,  at  least  thirty  days  prior  to  an  elec- 
tion, had  declared  their  intention  to  become  citizens  by  naturali- 
zation should  be  entitled  to  vote.  The  plaintiff,  who  was  born 
a  member  of  an  Indian  tribe  and  who  alleged  that  he  had  sev- 
ered his  tribal  relations  and  "had  fully  and  completely  surren- 
dered himself  to  the  jurisdiction  of  the  United  States,"  al- 
thouprh  he  does  not  claim  that  he  has  been  naturalized  or  taxed 
or  otherwise  accepted  or  recognized  as  a  citizen  either  by  the 
State  of  Nebraska  or  the  United  States,  brought  action  against 
a  registrar  for  refusing  to  register  him  as  a  voter.  Judgment 
having  been  given  for  the  defendant,  the  plaintiff  sued  out  a 
writ  of  error.] 

Mr.  Ju.stice  Gray  delivered  the  opinion  of  the  court.     .     .    . 

The  question  then  is,  whether  an  Indian,  bom  a  member  of 
one  of  the  Indian  tribes  within  the  United  States,  is,  merely  by 
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reason  of  his  birth  within  the  United  States,  and  of  his  after- 
wards voluntarily  separatin^^  himself  from  his  tribe  and  taking 
up  his  residence  among  white  citizens,  a  citizen  of  the  United 
States,  within  the  meai:ing  of  the  first  section  of  the  Fourteenth 
Amendment  of  the  Constitution. 

Under  the  Constitution  of  the  United  States,  as  originally  es- 
tablished, ''Indians  not  taxed"  were  excluded  from  the  persons 
according  to  whose  numbers  representatives  and  direct  taxes 
were  apportioned  among  the  several  States;  and  Congress  had 
and  exercised  the  power  to  regulate  commerce  with  the  Indian 
tribes,  and  the  members  thereof,  whether  with'n  or  without  the 
boundaries  of  one  of  the  States  of  the  Union.  The  Indian  tribes, 
being  within  the  territorial  limits  of  the  United  States,  were 
not,  strictly  speaking,  foreign  States;  but  they  were  alien  na- 
tions, distinct  political  communities,  with  whom  the  United 
States  might  and  habitually  did  deal,  as  they  thought  fit,  either 
through  treaties  made  by  the  President  and  Senate,  or  through 
acts  of  Congress  in  the  ordinary  forms  of  legislation.  The  mem- 
bers of  those  tribes  owed  immediate  allegiance  to  their  several 
tribes,  and  were  not  part  of  the  people  of  the  Uriited  States. 
They  were  in  a  dependent  condition,  a  state  of  pupilage,  re- 
sembling that  of  a  ward  to  his  guardian.  Indians  and  their 
property,  exempt  from  taxation  by  treaty  or  statute  of  the 
United  States,  could  not  be  taxed  by  any  State.  General  acts 
of  Congress  did  not  apply  to  Indians,  unless  so  expressed  as  to 
clearly  manifest  an  intention  to  include  them.     .     .     . 

The  alien  and  dependent  condition  of  the  members  of  the  In- 
dian tribes  could  not  be  put  off  at  their  own  will,  without  the 
action  or  assent  of  the  United  States.  They  were  never  deemed 
citizens  of  the  United  States,  except  under  expli(  it  provisions 
of  treaty  or  statute  to  that  effect,  either  declaring  a  certain 
tribe,  or  such  members  of  it  as  chose  to  remain  bcliind  on  the 
removal  of  the  tribe  westward,  to  be  citizens,  or  authorizing  in- 
dividuals of  particular  tribes  to  become  citizens  on  application 
to  a  court  of  the  United  States  for  naturalization,  and  satisfac- 
tory proof  of  fitness  for  civilized  life.    .    .    . 

The  distinction  between  citizenship  by  birth  and  citizenship 
by  naturalization  is  clearly  marked  in  the  provisions  of  the  Con- 
stitution, by  which  "no  person,  except  a  natural  born  citizen, 
or  a  citizen  of  the  United  States  at  the  time  of  the  adoption  of 
this  Constitution,  shall  be  eligible  to  the  office  of  President"; 
and  "the  Congress  shall  have  power  to  establish  an  uniform 
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rule  of  naturalization/'     Constitution,  art.   2,  sect.  1;  art.  1, 
sect.  8. 

By  the  Thirteenth  Amendment  of  the  Constitution  slaver>^ 
was  prohibited.  The  main  object  of  the  opening  sentence  of  the 
Fourteenth  Amendment  was  to  settle  the  question,  upon  which 
there  had  been  a  difference  of  opinion  throughout  the  country 
and  in  this  court,  as  to  the  citizenship  of  free  negroes  (Scott 
V.  Sandford,  19  How.  393)  ;  and  to  put  it  beyond  doubt  that 
all  persons,  white  or  black,  and  whether  formerly  slaves  or  not, 
born  or  naturalized  in  the  United  States,  and  owing  no  al- 
legiance to  any  alien  power,  should  be  citizens  of  the  United 
States  and  of  the  State  in  which  they  reside.  Slaughter-House 
Cases,  16  Wall.  36,  73 ;  Strauder  v.  West  Virginia,  100  U.  S.  303, 
306. 

This  section  contemplates  two  sources  of  citizenship,  and  two 
sources  only:  birth  and  naturalization.  The  persons  declared 
to  be  citizens  are  ''all  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof."  The  evident 
meaning  of  these  last  words  is,  not  merely  subject  in  some  re- 
spect or  degree  to  the  jurisdiction  of  the  United  States,  but  com- 
pletely subject  to  their  political  jurisdiction,  and  owing  them 
direct  and  immediate  allegiance.  And  the  words  relate  to  the 
time  of  birth  in  the  one  case,  as  they  do  to  the  time  of  naturaliza- 
tion in  the  other.  Persons  not  thus  subject  to  the  jurisdiction 
of  the  United  States  at  the  time  of  birth  cannot  become  so  after- 
wards, except  by  being  naturalized,  either  individually,  as  by 
proceedings  under  the  naturalization  acts,  or  collectively,  as  by 
the  force  of  a  treaty  by  which  foreign  territory  is  acquired. 

Indians  born  within  the  territorial  limits  of  the  United  States, 
members  of,  and  owing  immediate  allegiance  to,  one  of  the  In- 
dian tribes  (an  alien,  though  dependent,  power),  although  in  a 
geographif-al  sense  born  in  the  United  States,  are  no  more  ''born 
in  the  United  States  and  subject  to  the  jurisdiction  thereof," 
within  the  meaning  of  the  first  section  of  the  Fourteenth  Amend- 
ment, than  the  children  of  subjects  of  any  foreign  government 
born  within  the  domain  of  that  government,  or  the  children 
born  within  the  United  States,  of  ambassadors  or  other  public 
ministers  of  foreign  nations. 

This  view  is  confirmed  by  the  second  section  of  the  Fourteenth 
Amendment,  which  provides  that  "representatives  shall  be  ap- 
portioned among  the  several  States  according  to  their  respective 
numbers,  counting  the  whole  number  of  persons  in  each  State, 
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pxfluding  Indians  not  taxed."  Slavery  having  been  abolished, 
and  the  persons  formerly  held  as  slaves  made  citizens,  this  clause 
fixing  the  apportionment  of  representatives  has  abrogated  so 
much  of  the  corresponding  clause  of  the  original  Constitution 
as  counted  only  three-fifths  of  such  persons.  But  Indians  not 
taxed  are  still  excluded  from  the  count,  for  the  reason  that  they 
are  not  citizens.  Their  absolute  exclusion  from  the  basis  of  rep- 
resentation, in  which  all  other  persons  are  now  included,  is 
wholly  inconsistent  with  their  being  considered  citizens. 

So  the  further  provision  of  the  second  section  for  a  propor- 
tionate reduction  of  the  basis  of  the  representation  of  any  State 
in  which  the  right  to  vote  for  presidential  electors,  representa- 
tives in  Congress,  or  executive  or  judicial  officers  or  members 
of  the  legislature  of  a  State,  is  denied,  except  for  participation 
in  rebellion  or  other  crime,  to  ''any  of  the  male  inhabitants  of 
such  State,  being  twenty-one  years  of  age  and  citizens  of  the 
United  States,"  cannot  apply  to  a  denial  of  the  elective  fran- 
chise to  Indians  not  taxed,  who  form  no  part  of  the  people  en- 
titled to  representation.    .    .    . 

Since  the  ratification  of  the  Fourteenth  Amendment,  Congress 
has  passed  several  acts  for  naturalizing  Indians  of  certain 
tribes,  which  would  have  been  superfluous  if  they  were,  or 
might  become,  without  any  action  of  the  government,  citizens 
of  the  United  States.     .     .     . 

The  national  legislation  has  tended  more  and  more  towards 
the  education  and  civilization  of  the  Indians,  and  fitting  them 
to  be  citizens.  But  the  question  whether  any  Indian  tribes,  or 
any  members  thereof,  have  become  so  far  advanced  in  civiliza- 
tion, that  they  should  be  let  out  of  the  state  of  pupilage,  and 
admitted  to  the  privileges  and  responsibilities  of  citizenship,  is 
a  question  to  be  decided  by  the  nation  whose  wards  they  are 
and  whose  citizens  they  seek  to  become,  and  not  by  each  Indian 
for  himself.     ... 

The  law  upon  the  question  before  us  has  been  well  stated  by 
Judge  Deady  in  the  District  Court  of  the  United  States  for  the 
District  of  Oregon.  In  giving  judgment  against  the  plaintiff  in 
a  case  resembling  the  case  at  bar,  he  said:  "Being  born  a 
member  of  'an  independent  political  community' — the  Chinook 
— he  was  not  born  subject  to  the  jurisdiction  of  tiie  United 
States — not  bom  in  its  allegiance."  McKay  v.  Campbell,  2 
Sawj-er,  118,  134.  And  in  a  later  case  he  said:  "But  an  In- 
dian cannot  make  himself  a  citizen  of  the  United  States  without 
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the  consent  and  co-operation  of  the  government.  The  fact  that 
he  has  abandoned  his  nomadic  life  or  tribal  relations,  and 
adopted  the  habits  and  manners  of  civilized  people,  may  be  a 
good  reason  why  he  should  be  made  a  citizen  of  the  United 
States,  but  does  not  of  itself  make  him  one.  To  be  a  citizen  of 
the  United  States  is  a  political  privilege  Avhith  no  one,  not  born 
to,  can  assume  without  its  consent  in  some  form.  The  Indians 
in  Oregon,  not  being  born  subject  to  the  jurisdiction  of  the 
United  States,  were  not  born  citizens  thereof,  and  I  am  not 
aware  of  any  law  or  treaty  by  which  any  of  them  have  been 
made  so  since."    United  States  v.  Osborne,  6  Sawyer,  406,- 409. 

The  plaintiff,  not  being  a  citizen  of  the  United  States  under 
the  Fourteenth  Amendment  of  the  Constitution,  has  been  de- 
prived of  no  right  secured  by  the  Fifteenth  Amendment,  and 
cannot  maintain  this  action. 

Judgment  affirmed. 

Mr.  Justice  Harlan,  with  whom  concurred  Mr.  Justice 
Woods,  dissenting.    .    .    . 


UNITED  STATES  v.  WONG  KIM  ARK. 

SuPBEME  Court  of  the  Unitiid  States.     1898. 
169  United  States,  649. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

[Wong  Kim  Ark  was  born  in  San  Francisco  in  1873  of 
Chinese  parents  who  were  domiciled  in  the  United  States  and 
who  continued  to  reside  therein  until  1890.  In  that  year  they 
returned  to  Cliina  and  their  son  accompanied  them  for  a  tempo- 
rary visit.  Upon  liis  return  to  the  United  States  in  the  same 
year,  he  was  allowed  to  enter  on  the  ground  that  he  was  a 
native-bom  citizen  of  the  United  States.  In  1894  he  made 
a  second  visit  to  China,  but  upon  his  return  in  1895  the  col- 
lector of  customs  at  San  Francisco  refused  him  permission  to 
enter  on  the  ground  that  he  was  not  a  citizen  of  the  United 
States.  Being  restrained  of  his  liberty  for  the  purpose  of  depor- 
tation, he  sued  out  a  writ  of  habeas  corpus  in  the  United  States 
Di.strict  Court  which  ordered  his  discharge,  71  Fed.  382.  There- 
upon the  United  States  appealed.] 
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Mr.  Justice  Gray     .     .     .     delivered  the  opinion  of  the  court. 

The  question  presented  by  the  record  is  whether  a  child  born 
in  the  United  States,  of  parents  of  Chinese  descent,  who,  at  the 
time  of  his  birth,  are  subjects  of  the  Emperor  of  China,  but  have 
a  permanent  domicile  and  residence  in  the  United  States,  and  are 
there  carrying  on  business,  and  are  not  employed  in  any  diplo- 
matic or  official  capacity  under  the  Emperor  of  China,  becomes 
at  the  time  of  his  birth  a  citizen  of  the  United  States,  by  virtue 
of  the  first  clause  of  the  Fourteenth  Amendment  of  the  Constitu- 
tion, ''All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside." 

I.  In  construing  any  act  of  legislation,  whether  a  statute  en- 
acted by  the  legislature,  or  a  constitution  estal)lished  by  the 
people  as  the  supreme  law  of  the  land,  regard  is  to  be  had  not 
only  to  all  parts  of  the  act  itself,  and  of  any  former  act  of  the 
same  law-making  power,  of  which  the  act  in  question  is  an 
amendment ;  but  also  to  the  condition,  and  to  the  history,  of  the 
law  as  previously  existing,  and  in  the  light  of  which  the  new 
act  must  be  read  and  interpreted. 

The  Constitution  of  the  United  States,  as  originally  adopted, 
uses  the  words  "citizen  of  the  United  States,"  and  ''natural- 
born  citizen  of  the  United  States."     .     .     . 

The  Constitution  nowhere  defines  the  meaning  of  these  words, 
either  by  way  of  inclusion  or  of  exclusion,  except  in  so  far  as 
this  is  done  by. the  affirmative  declaration  that  "all  persons 
born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States."  In  this, 
as  in  other  respects,  it  must  be  interpreted  in  the  light  of  tlie 
common  law,  the  principles  and  history  of  which  were  familiarly 
known  to  the  framers  of  the  Constitution.  Minor  v.  Ilappcrsett, 
21  Wall.  162;  Ex  parte  Wilson,  114  U.  S.  417,  422;  Boyd  v. 
United  States,  116  U.  S.  616,  624,  625;  Smith  v.  Alabama,  124 
U.  S.  465.  The  language  of  the  Constitution,  as  has  been  well 
said,  could  not  be  understood  without  reference  to  the  common 
law.  I  Fent  Com.  336;  Bradley,  J.,  in  Moore  v.  United  States, 
91  U.  S.  270,  274.     .     .     . 

II.  The  fundamental  principle  of  the  common  law  with  re- 
gard to  English  nationality  was  birth  within  the  allegiance,  also 
called  "ligealty,"  "obedience,"  "faith"  or  "power,"  of  the 
King.      The  principle   embraced   all   persons   born   within   the 
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King's  allegiance  and  subject  to  his  protection.  Such  allegi- 
ance and  protection  were  mutual — as  expressed  in  the  maxim, 
protectio  traJiit  suhjectionem,  et  suhjcctio  protectionem — and 
were  not  restricted  to  natural-born  subjects  and  naturalized  sub- 
jects, or  to  those  who  had  taken  an  oath  of  allegiance ;  but  were 
l)redicable  of  aliens  in  amity  so  long  as  they  were  within  the 
kingdom.  Children,  born  in  England,  of  such  aliens,  were 
therefore  natural-born  subjects.  But  the  children,  born  within 
the  realm,  of  foreign  ambassadors,  or  the  children  of  alien 
enemies,  born  during  and  within  their  hostile  occupation  of  part 
of  the  King's  domains,  were  not  natural-born  subjects,  because 
not  born  within  the  allegiance,  the  obedience,  or  the  power,  or, 
as  would  be  said  at  this  day,  within  the  jurisdiction  of  the  King. 

It  thus  clearly  appears  that  by  the  law  of  England  for  the 
last  three  centuries,  beginning  before  the  settlement  of  this 
country,  and  continuing  to  the  present  day,  aliens,  while  re- 
siding in  the  dominions  possessed  by  the  Crown  of  England, 
were  within  the  allegiance,  the  obedience,  the  faith  or  loyalty, 
the  protection,  the  power,  the  jurisdiction  of  the  English  Sov- 
ereign ;  and  therefore  every  child  born  in  England  of  alien  par- 
ents was  a  natural-born  subject,  unless  the  child  of  an  am- 
bassador or  other  diplomatic  agent  of  a  foreign  State,  or  of  an 
alien  enemy  in  hostile  occupation  of  the  place  where  the  child 
was  bom. 

III.  The  same  rule  was  in  force  in  all  the  English  Colonies 
upon  this  continent  down  to  the  time  of  the  Declaration  of  In- 
dependence, and  in  the  United  States  afterwards,  and  continued 
to    prevail   under   the    Constitution   as    originally   established. 

IV.  It  was  contended  by  one  of  the  learned  counsel  for  the 
United  States  that  the  rule  of  the  Roman  law,  by  which  the 
citizenship  of  the  child  followed  that  of  the  parent,  was  the  true 
rule  of  international  law  as  now  recognized  in  most  civilized 
countries,  and  had  superseded  the  rule  of  the  common  law, 
depending  on  birth  within  the  realm,  originally  founded  on 
fjjudal  considerations.  .  .  .  [The  court  here  examines  the 
laws  of  the  various  European  countries  as  to  citizenship  and 
finds  that  they  greatly  differed.] 

There  is,  therefore,  little  ground  for  the  theory,  that  at  the 
time  of  the  adoption  of  the  Fourteenth  Amendment  of  the 
Constitution   of  the   United   States,   there   was  any  settled  or 
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definite  rule  of  international  law,  generally  recognized  by  civil- 
ized nations,  inconsistent  with  the  ancient  rule  of  citizenship  by 
birth  within  the  dominion. 

Nor  can  it  be  doubted  that  it  is  the  inherent  right  of  every 
independent  nation  to  determine  for  itself,  and  according  to 
its  own  constitution  and  laws,  what  classes  of  persons  shall  be 
entitled  to  its  citizenship.     .     .     . 

Passing  by  questions  once  earnestly  controverted,  but  finally 
put  at  rest  by  the  Fourteenth  Amendment  of  the  Constitution,  it 
is  beyond  doubt  that,  before  the  enactment  of  the  Civil  Rights 
Act  of  1866  or  the  adoption  of  the  Constitutional  Amendment, 
all  white  persons,  at  least,  born  within  the  sovereignty  of  the 
United  States,  whether  children  of  citizens  or  of  foreigners, 
excepting  only  children  of  ambassadors  or  public  ministers  of  a 
foreign  government,  were  native-born  citizens  of  the  United 
States. 

V.  In  the  forefront,  both  of  the  Fourteenth  Amendment  of 
the  Constitution,  and  of  the  Civil  Rights  Act  of  1866,  the  funda- 
mental principle  of  citizenship  by  birth  within  the  dominion 
was  reaffirmed  in  the  most  explicit  and  comprehensive  terms. 

The  first  section  of  the  Fourteenth  Amendment  of  the  Con- 
stitution begins  with  the  words,  ''All  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  State  wherein  they 
reside."  As  appears  from  the  face  of  the  amendment,  as  well 
as  from  the  history  of  the  times,  this  was  not  intended  to  impose 
any  new  restrictions  upon  citizenship,  or  to  prevent  any  persons 
from  becoming  citizens  by  the  fact  of  birth  within  the  United 
States,  who  would  thereby  have  become  citizens  according  to 
the  law  existing  before  its  adoption.  It  is  declaratory  in  form, 
and  enabling  and  extending  in  effect.  Its  main  purpose  doubt- 
less was,  as  has  been  often  recognized  by  this  court,  to  estab- 
lish the  citizenship  of  free  negroes  which  had  been  denied  in  the 
opinion  delivered  by  Chief  Justice  Taney  in  Dred  Scott  v.  Sand- 
ford  (1857),  19  How.  393;  and  to  put  it  beyond  doubt  that  all 
blacks,  as  well  as  whites,  born  or  naturalized  within  the  juris- 
diction of  the  United  States,  are  citizens  of  the  United  States. 
The  Slaughterhouse  Cases  (1873),  16  Wall.  36,  73;  Strauder  v. 
West  Virginia  (1879),  100  U.  S.  303,  306;  Ex  parte  Virginia 
(1879),  100  U.  S.  339,  345;  Neal  v.  Delaware  (1880),  103  U. 
S.  370,  386;  Elk  v.  Wilkins  (1884),  112  U.  S.  94,  101.    But  the 
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opening  words,  "All  persons  born,"  are  general,  not  to  say 
universal,  restricted  only  by  place  and  jurisdiction,  and  not  by 
color  or  race — as  was  clearly  recognized  in  all  the  opinions  de- 
livered in  the  Slaughter-House  Cases.     .     .     . 

The  real  object  of  the  Fourteenth  Amendment  of  the  Constitu 
tion,  in  qualifying  tlie  words,  "All  persons  born  in  the  United 
States,"  by  the  addition,  "and  subject  to  the  jurisdiction  there- 
of," would  appear  to  have  been  to  exclude,  by  the  fewest  and 
fittest  words  (besides  children  of  members  of  the  Indian  tribes, 
standing  in  a  peculiar  relation  to  the  National  Government,  un- 
known to  the  common  law),  the  two  classes  of  cases — children 
born  of  alien  enemies  in  hostile  occupation,  and  children  of 
diplomatic  representatives  of  a  foreign  state — both  of  which,  as 
has  already  been  shown,  by  the  law  of  England,  and  by  our  own 
law,  from  the  time  of  the  first  settlement  of  the  English  colonies 
in  America,  had  been  recognized  exceptions  to  the  fundamental 
rule  of  citizenship  by  birth  within  the  country.     .     .     . 

From  the  first  organization  of  the  National  Government  under 
the  Constitution,  the  naturalization  acts  of  the  United  States  in 
providing  for  the  admission  of  aliens  to  citizenship  by  judicial 
proceedings,  uniformly  required  every  applicant  to  have  resided 
for  a  certain  time  "within  the  limits  and  under  the  jurisdiction 
of  the  United  States;"  and  thus  applied  the  words  "under  the 
jurisdiction  of  the  United  States"  to  aliens  residing  here  before 
they  had  taken  an  oath  to  support  the  Constitution  of  the  United 
States,  or  had  renounced  allegiance  to  a  foreign  government. 
.  .  .  Ajnd,  from  1795,  the  provisions  of  those  acts,  which 
granted  citizenship  to  foreign-born  children  of  American  par- 
ents, described  such  childi'cn  as  "born  out  of  the  jurisdiction 
and  limits  of  the  United  States."  .  .  .  Thus  Congress,  when 
dealing  with  the  question  of  citizenship  in  that  aspect,  treated 
aliens  residing  in  this  country  as  "under  the  jurisdiction  of  the 
United  States,"  and  American  parents  residing  abroad  as  "out 
of  the  jurisdiction  of  the  United  States." 

The  words  "in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,"  in  the  first  sentence  of  the  Fourteenth  Amend- 
ment of  the  Constitution,  must  be  presumed  to  have  been  un- 
derstood and  intended  by  the  Congress  which  proposed  the 
Amendment,  and  by  the  legislatures  which  adopted  it,  in  the 
same  sense  in  which  the  like  words  had  been  used  by  Chief  Jus- 
tice Marshall  in  the  well  known  case  of  The  Exchange ;  and  as 
the  equivalent  of  the  words  "within  the  limits  and  under  the 
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jurisdiction  of  the  United  States,"  and  the  converse  of  the 
words,  ''out  of  the  limits  and  jurisdiction  of  the  United  States," 
as  habitually  used  in  the  naturalization  acts.  This  presumption 
is  confirmed  by  the  use  of  the  word  "jurisdiction"  in  the  last 
clause  of  the  same  section  of  the  Fourteenth  Amendment,  which 
forbids  any  State  to  "deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  It  is  impossible  to  construe 
the  words  "subject  to  the  jurisdiction  thereof,"  in  the  opening 
sentence,  as  less  comprehensive  than  the  words  "within  its  juris- 
diction," in  the  concluding  sentence  of  the  same  section;  or  to 
hold  that  persons  "within  the  jurisdiction"  of  one  of  the  States 
of  the  Union  are  not  "subject  to  the  jurisdiction  of  the  United 
States." 

These  considerations  confirm  the  view,  already  expressed  in 
this  opinion,  that  the  opening  sentence  of  the  Fourteenth 
Amendment  is  throughout  affirmative  and  declaratory,  intended 
to  allay  doubts  and  to  settle  controversies  which  had  arisen,  and 
not  to  impose   any  new  restrictions  upon  citizenship.     .     .     . 

This  sentence  of  the  Fourteenth  Amendment  is  declaratory  of 
existing  rights,  and  affirmative  of  existing  law,  as  to  each  of  the 
qualifications  therein  expressed — "born  in  the  United  States," 
"naturalized  in  the  United  States,"  and  "subject  to  the  juris- 
diction thereof" — in  short,  as  to  everything  relating  to  the 
acquisition  of  citizenship  by  facts  occurring  within  the  limits 
of  the  United  States.  But  it  has  not  touched  the  acquisition  of 
citizenship  by  being  bom  abroad  of  American  parents;  and  has 
left  that  subject  to  be  regulated,  as  it  had  always  been,  by 
Congress,  in  the  exercise  of  the  power  conferred  by  the  Consti- 
tution to  establish  an  uniform  rule  of  naturalization. 

The  effect  of  the  enactments  conferring  citizensliip  on  foreign- 
bom  children  of  American  parents  has  been  defined,  and  the 
fundamental  rule  of  citizenship  by  birth  within  the  dominion  of 
the  United  States,  notwithstanding  alienage  of  parents,  has  been 
affirmed,  in  well  considered  opinions  of  the  executive  depart- 
ments of  the  Government,  since  the  adoption  of  the  Fourteentli 
Amendment  of  the  Constitution.     .     .     . 

These  opinions  go  to  sliow  that,  since  the  adoption  of  the 
Fourteenth  Amendment,  the  executive  branch  of  the  Govern- 
ment, the  one  charged  with  the  duty  of  protecting  American 
citizens  abroad  against  unjust  treatment  by  other  nations,  has 
taken  the  same  view  of  the  act  of  Congress  of  1855,  declaring 
children  bom  abroad  of  American  citizens  to  be  themselves  citi- 
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zens,  which,  as  mentioned  in  a  former  part  of  this  opinion,  the 
British  Foreign  Office  has  taken  of  similar  acts  of  Parliament — 
holding  that  such  statutes  cannot,  consistently  with  our  own 
established  rule  of  citizenship  by  birth  in  this  country,  operate 
extra-territorially  so  far  as  to  relieve  any  person  born  and  re- 
siding in  a  foreign  country,  and  subject  to  its  government, 
from  his  allegiance  to  that  country.     .     .     . 

The  foregoing  considerations  and  authorities  irresistibly  lead 
us  to  these  conclusions:  the  Fourteenth  Amendment  affirms  the 
ancient  and  fundamental  rule  of  citizenship  by  birth  within  the 
territory,  in  the  allegiance  and  under  the  protection  of  the  coun- 
try, including  all  children  here  born  of  resident  aliens,  with  the 
exceptions  or  qualifications  (as  old  as  the  rule  itself)  of  children 
of  foreign  sovereigns  or  their  ministers,  or  born  on  foreign  pub- 
lic ships,  or  of  enemies  within  and  during  hostile  occupation  of 
part  of  our  territory,  and  with  the  single  additional  exception 
of  children  of  members  of  the  Indian  tribes  owing  direct  al- 
legiance to  their  several  tribes.  The  Amendment,  in  clear 
words  and  in  manifest  intent,  includes  the  children  born,  within 
the  territory  of  the  United  States,  of  all  other  persons,  of  what- 
ever race  or  color,  domiciled  within  the  United  States.  Every 
citizen  or  subject  of  another  country,  while  domiciled  here,  is 
within  the  allegiance  and  protection,  and  consequently  subject 
to  the  jurisdiction  of  the  United  States.  His  allegiance  to  the 
United  States  is  direct  and  immediate,  and,  although  but  local 
and  temporary,  continuing  only  so  long  as  he  remains  within  our 
territory,  is  yet,  in  the  words  of  Lord  Coke,  in  Calvin's  Case, 
7  Rep.  6a,  "strong  enough  to  make  a  natural  subject,  for  if  he 
hath  issue  here,  that  issue  is  a  natural-bom  subject;"  and  his 
child,  as  said  by  Mr.  Binney  in  his  essay  before  quoted,  "if  born 
in  the  country,  is  as  much  a  citizen  as  the  natural-born  child  of 
a  citizen,  and  by  operation  of  the  same  principle."  It  can 
liardly  be  denied  that  an  alien  is  completely  subject  to  the  po- 
litical jurisdiction  of  the  country  in  which  he  resides — seeing 
that,  as  said  by  Mr.  Webster,  when  Secretary  of  State,  in  his 
Report  to  the  President  on  Thrasher's  Case  in  1851,  and  since 
repeated  by  this  court,  "independently  of  a  residence  with  in- 
tention to  continue  such  residence ;  independently  of  any  domi- 
ciliation ;  independently  of  the  taking  of  any  oath  of  allegiance 
or  of  renouncing  any  former  allegiance,  it  is  well  known  that, 
l)y  the  public  law,  an  alien,  or  a  stranger  born,  for  so  long  a 
time  as  he  continues  within  the  dominions  of  a  foreign  govern- 
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ment,  owes  obedience  to  the  laws  of  that  government,  and  may 
be  punished  for  treason,  or  other  crimes,  as  a  native-born  sub- 
ject might  be,  unless  his  case  is  varied  by  some  treaty  stipula- 
tions." Ex.  Doc.  H.  R.  No.  10,  1st  sess.  32d  Congress,  p.  4;  6 
Webster's  Works,  526.     .     .     . 

To  hold  that  the  Fourteenth  Amendment  of  the  Constitution 
excludes  from  citizenship  the  children,  born  in  the  United  States, 
of  citizens  or  subjects  of  other  countries,  would  be  to  deny  citi- 
zenship to  thousands  of  persons  of  English,  Scotch,  Irish,  Ger- 
man or  other  European  parentage,  who  have  always  been  con- 
sidered and  treated  as  citizens  of  the  United  States. 

VI.  Whatever  considerations,  in  the  absence  of  a  controlling 
provision  of  the  Constitution,  might  influence  the  legislative  or 
the  executive  branch  of  the  Government  to  decline  to  admit  per- 
sons of  the  Chinese  race  to  the  status  of  citizens  of  the  United 
States,  there  are  none  that  can  restrain  or  permit  the  judiciary 
to  refuse  to  give  full  effect  to  the  peremptory  and  explicit 
language  of  the  Fourteenth  Amendment,  which  declares  and 
ordains  that  "All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States." 

Chinese  persons,  born  out  of  the  United  States,  remaining  sub- 
jects of  the  Emperor  of  China,  and  not  having  become  citizens 
of  the  United  States,  are  entitled  to  the  protection  of  and  owe 
allegiance  to  the  United  States,  so  long  as  they  are  permitted  by 
the  United  States  to  reside  here;  and  are  ''subject  to  the  juris- 
diction thereof,"  in  the  same  sense  as  all  other  aliens  residing  in 
the  United  States.     .     .     . 

The  Fourteenth  Amendment  of  the  Constitution,  in  the  dec- 
laration that  ''all  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  States  wherein  they  reside,"  con- 
templates two  sources  of  citizenship,  and  two  only:  birth  and 
naturalization.  Citizenship  by  nnturnlization  can  only  be  ac- 
quired by  naturalization  under  the  authority  and  in  the  forms 
of  law.  But  citizenship  by  birth  is  established  by  the  mere 
fact  of  birth  under  the  circumstances  defined  in  the  Constitu- 
tion. Every  person  born  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  becomes  at  once  a  citizen  of  the  United 
States,  and  needs  no  naturalization.  A  person  born  out  of  the 
jurisdiction  of  the  United  St<ates  can  only  become  a  citizen  by 
being  naturalized,  either  by  treaty,  as  in  the  case  of  the  annexa- 
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tion  of  foreign  territory,  or  by  authority  of  Congress,  exercised 
either  by  declaring  certain  classes  of  persons  to  be  citizens,  as 
in  the  enactments  conferring  citizenship  upon  foreign-born  chil- 
dren of  citizens,  or  by  enabling  foreigners  individually  to  be- 
come citizens  by  proceedings  in  the  judicial  tribunals,  as  in  the 
ordinary  provisions  of  the  naturalization  acts. 

The  power  of  naturalization,  vested  in  Congress  by  the  Con- 
stitution, is  a  power  to  confer  citizenship,  not  a  power  to  take  it 
away.  ''A  naturalized  citizen,"  said  Chief  Justice  Marshall, 
* '  becomes  a  member  of  the  society,  possessing  all  the  rights  of  a 
native  citizen,  and  standing,  in  the  view  of  the  Constitution,  on 
the  footing  of  a  native.  The  Constitution  does  not  authorize 
Congress  to  enlarge  or  abridge  those  rights.  The  simple  power 
of  the  National  Legislature  is  to  prescribe  a  uniform  rule  of 
naturalization,  and  the  exercise  of  this  power  exhausts  it,  so 
far  as  respects  the  individual.  The  Constitution  then  takes 
him  up,  and,  among  other  rights,  extends  to  him  the  capacity 
of  suing  in  the  courts  of  the  United  States,  precisely  under  the 
same  circumstances  under  which  a  native  might  sue."  Osborn 
v.  United  States  Bank,  9  Wheat.  738,  827.  Congress  having  no 
power  to  abridge  the  rights  conferred  by  the  Constitution  upon 
those  who  have  become  naturalized  citizens  by  virtue  of  acts 
of  Congress,  a  fortiori  no  act  or  omission  of  Congress,  as  to  pro- 
viding for  the  naturalization  of  parents  or  children  of  a  par- 
ticular race,  can  affect  citizenship  acquired  as  a  birth-right,  by 
virtue  of  the  Constitution  itself,  without  any  aid  of  legislation. 
The  Fourteenth  Amendment,  while  it  leaves  the  power  where  it 
was  before,  in  Congress,  to  regulate  naturalization,  has  con- 
ferred no  authority  upon  Congress  to  restrict  the  effect  of  birth, 
declared  by  the  Constitution  to  constitute  a  sufficient  and  com- 
plete right  to  citizenship. 

No  one  doubts  that  the  Amendment,  as  soon  as  it  was  pro- 
mulgated, applied  to  persons  of  African  descent  born  in  the 
United  States,  wherever  the  birthplace  of  their  parents  might 
have  been,  and  yet  for  two  years  afterwards,  there  was  no 
statute  authorizing  persons  of  that  race  to  be  naturalized.  If 
the  omission  or  the  refusal  of  Congress  to  permit  certain  classes 
of  persons  to  be  made  citizens  by  naturalization  could  be  allowed 
the  effect  of  correspondingly  restricting  the  classes  of  persons 
who  should  become  citizens  by  birth,  it  would  be  in  the  power 
of  Congress,  at  any  time,  by  striking  negroes  out  of  the  natural- 
ization laws,  and  limiting  those  laws,  as  they  were  formerly 
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limited,  to  white  persons,  to  defeat  the  main  purpose  of  the  Con- 
stitutional Amendment. 

The  fact,  therefore,  that  acts  of  Congress  or  treaties  have 
not  permitted  Chinese  persons  bom  out  of  this  country  to  be- 
come citizens  by  naturalization,  cannot  exclude  Chinese  persons 
born  in  this  country  from  the  operation  of  the  broad  and  clear 
words  of  the  Constitution,  **A11  persons  born  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States."     .     .     . 

The  evident  intention,  and  the  necessary  effect,  of  the  submis- 
sion of  this  case  to  the  decision  of  the  court  upon  the  facts  agreed 
by  the  parties,  were  to  present  for  examination  the  single  ques- 
tion, stated  at  the  beginning  of  this  opinion,  namely,  whether  a 
child  born  in  the  United  States,  of  parents  of  Chinese  descent, 
who,  at  the  time  of  his  birth,  are  subjects  of  the  Emperor  of 
China,  but  have  a  permanent  domicile  and  residence  in  the 
United  States,  and  are  there  carrying  on  business,  and  are  not 
employed  in  any  diplomatic  or  official  capacity  under  the  Em- 
peror of  China,  becomes  at  the  time  of  his  birth  a  citizen  of  the 
United  States.  For  the  reasons  above  stated,  this  court  is  of 
opinion  that  the  question  must  be  answered  in  the  affirmative. 

Order  affii-med. 

Mr.  Chief  Justice  Fuller,  with  whom  concurred  Mr.  Jus- 
tice Harlan,  dissenting.     .     .     . 

Note. — The  question  of  citizenship  in  the  United  States  has  been 
made  much  more  complicated  than  in  most  countries  because  of  the 
presence  of  large  numbers  of  people  belonging  to  races  to  which  the 
dominant  race  was  unwilling  to  accord  the  status  of  citizen.  Ante- 
dating the  whites  themselves  were  the  native  Indians  who  long 
occupied  an  anomalous  position  in  American  law.  See  Chero- 
kee Nation  v.  Georgia  (1831),  5  Peters,  1;  Worcester  v.  Georgia 
(1832),  6  Peters,  515;  Elk  v.  Wilkins  (1884),  112  U.  S.  94;  The 
Cherokee  Trust  Funds  (1886),  117  U.  S.  288;  United  States  v. 
Kagama  (1886),  118  U.  S.  375;  Lone  Wolf  v.  Hitchcock  (1903),  187 
U.  S.  553;  United  States  v.  Sandoval  (1913),  231  U.  S.  28,  and  a 
learned  paper  by  J.  B.  Thayer  on  "A  People  without  I>aw,"  in  his  Legal 
Essays,  91.  They  have  now  been  given  a  definite  status  as  citizens  by 
the  act  of  June  2,  1924,  which  provides  "that  all  non-citizen  Indians 
born  within  the  territorial  limits  of  the  United  States  be,  and  they 
are  hereby,  declared  to  be  citizens  of  the  United  States."  The  Intro- 
duction of  African  slaves  and  the  gradual  emancipation  of  members 
of  that  race  created  another  difficult  situation  which  la  elaborately 
discussed  in  the  case  of  Dred  Scott  v.  Sandford  (1857),  19  Howard. 
393.  Slaves  of  course  were  never  recognized  as  citizens.  Whether 
Ireedmen  should  be  so  recognized  was  a  question  variously  answered 
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In  the  different  States  until  settled  by  the  adoption  of  the  Fourteenth 
Amendment.  The  annexation  of  the  Philippines  has  brought  under 
the  jurisdiction  of  the  United  States  other  groups  of  people  who  owe 
allegiance  to  the  United  States  but  who  are  not  citizens  thereof.  Such 
persons  are  not  aliens,  Gonzales  v.  Williams  (1904),  192  U.  S.  1;  23 
Op.  Att.  Gen.  (1901),  402.  It  is  now  becoming  common  to  apply  the 
term  "nationals"  to  all  persons  owing  allegiance  to  a  country  whether 
or  not  they  are  recognized  as  citizens  of  that  country.  The  Filipinos 
have  been  declared  by  Congress  to  be  citizens  of  the  Philippine 
Islands,  act  of  July  1,  1902,  32  Stat.  G91,  act  of  August  29,  1916,  39 
Stat.  545.  The  Naturalization  Act  of  June  29,  1906,  34  Stat.  606,  pro- 
vided that  "all  the  applicable  provisions  of  the  naturalization  laws 
of  the  United  States  shall  apply  to  and  be  held  to  authorize  the  ad- 
mission to  citizenship  of  all  persons  not  citizens  who  owe  permanent 
allegiance  to  the  United  States  and  who  may  become  residents  of  any 
State  or  organized  Territory  of  the  United  States."  Tliis  clearly  au- 
thorized the  naturalization  of  Porto  Ricans,  who  at  the  time  of  its 
enactment  had  not  yet  been  made  citizens,  but  there  is  difference  of 
opinion  among  the  Federal  District  Courts  as  to  whether  it  author- 
izes the  naturalization  of  Filipinos.  In  two  cases,  In  re  Alverto 
(1912),  198  Fed.  688,  and  In  re  Rallos  (1917),  241  Fed.  686,  it  was 
held  that  the  act  of  1906  did  not  repeal  or  modify  Rev.  Stat.  21G9, 
which  confines  the  privilege  of  naturalization  to  "aliens  being  free 
white  persons,  and  to  aliens  of  African  nativity  and  to  persons  of 
African  descent."  But  in  the  case  of  In  re  Bautista  (1917),  245  Fed. 
765,  the  court  held  that  Congress  intended  by  the  act  of  1906  to  re- 
lieve Filipinos  from  the  race  or  color  qualification  prescribed  by  Rev. 
Stat.  2169.  In  view  of  the  phraseology  of  the  statute  and  of  what 
was  said  in  the  debate  on  it  in  Congress,  this  seems  to  be  the  correct 
construction. 

Prior  to  the  adoption  of  the  Fourteenth  Amendment  there  was  much 
diversity  of  opinion  as  to  the  relation  of  State  citizenship  to  Fed- 
eral citizenship.  Calhoun  argued  that  Federal  citizenship  was  de- 
rived from  State  citizenship  and  hence  was  subordinate  to  it.  In  the 
Dred  Scott  case  Justice  Curtis  said  that  "those  persons  born  within 
the  several  States,  who  by  force  of  their  several  constitutions  and 
laws,  are  citizens  of  the  States,  are  thereby  citizens  of  the  United 
States."  This  also  was  the  view  of  Justice  Story,  who  said,  "Every 
citizen  ot  a  State  is  ipso  facto  a  citizen  of  the  United  States."  How- 
ever neither  Story  nor  Curtis  adopted  Calhoun's  conclusion  that  since 
Federal  citizenship  was  derived  from  State  citizenship  it  was  there- 
fore subordinate.  Furthermore  a  foreign-born  citizen  whose  citizen- 
ship was  derived  from  naturalization  under  Federal  laws  was  neces- 
sarily a  citizen  of  the  State  wherein  he  resided.  Said  Chief  Justice 
Marshall,  "A  citizen  of  the  United  States  residing  in  any  State  of 
the  Union  is  a  citizen  of  that  State,"  Gassies  v.  Ballon  (1832),  6  Peters, 
761.  All  doubts  as  to  the  relation  of  Federal  and  State  citizenship 
were  dispelled  by  the  comprehensive  definition  contained  In  the  first 
sentence  of  the  Fourteenth  Amendment,  which,  in  the  words  of  Chief 
Justice  White,  has  "completely  broadened  the  national  scope  of  the 
government    under    the    Constitution    by    causing    citizenship    of    the 
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United  States  to  be  paramount  and  dominant,  instead  of  being  sub- 
ordinate and  derivative,"  Selective  Draft  Cases  (1918),  245  U.  S.  366, 
369.  The  Fourteenth  Amendment  however  did  not  make  Federal  citi- 
zenship and  Stare  citizenship  identical.  The  two  are  distinct  and 
may  be  separately  acquired,  United  States  v.  Cruikshank  (1876),  92 
U.  S.  542.  A  resident  of  the  District  of  Columbia  may  be  a  citizen 
of  the  United  States,  but  is  not  a  citizen  of  any  State,  Hepburn  v. 
Ellzey  (1804),  2  Cranch,  445,  and  it  would  seem  that  one  might  be  a 
citizen  of  a  State  without  being  a  citizen  of  the  United  States.  Ham- 
merstein  v.  Lyne  (1912),  200  Fed.  165,  but  contra.  City  of  Minneapo- 
lis V.  Reum  (1893),  56  Fed.  576.  A  State  cannot  make  an  alien  a 
citizen  of  the  United  States,.  Lang  v.  Randall  (1876),  4  Dill.  425,  al- 
though it  may  confer  upon  an  alien  all  the  privileges  which  it  confers 
upon  its  citizens.  In  the  Federal  laws  no  distinction  is  made  be- 
tween native-born  and  naturalized  citizens  except  as  to  eligibility 
to  the  presidency  and  vice-presidency,  Osborn  v.  Bank  of  the  United 
States  (1824),  9  Wheaton,  738;  Boyd  v.  Thayer  (1892),  143  U.  S.  135; 
Luria  v.  United  States   (1913),  231  U.  S.  9. 

A  corporation  formed  under  an  act  of  Congress  is  not  a  citizen  of 
any  State.  It  is  a  citizen  of  the  United  States  in  the  sense  that  a 
corporation  organized  under  the  laws  of  one  of  the  States  is  a  citizen 
of  that  State,  but  it  is  not  within  the  clause  of  the  Fourteenth  Amend- 
ment which  declares  that  native  born  and  naturalized  citizens  of  the 
United  States  shall  be  citizens  of  the  State  wherein  they  reside. 
Bankers  Trust  Co.  v.  Texas  &  Pacific  Ry.  (1916),  241  U.  S.  295. 

Naturalization  is  the  process  by  which  an  alien  is  converted  into  a 
citizen.  It  is  subject  to  the  exclusive  control  of  the  Federal  Govern- 
ment. The  decision  in  Collet  v.  Collet  (1792),  2  Dallas,  294,  to  the 
effect  that  the  States  possessed  concurrent  jurisdiction  was  overruled 
in  Chirac  v.  Chirac  (1817),  2  Wheaton,  259.  Naturalization  is  usually 
accomplished  by  the  individual  alien's  conforming  to  the  requirements 
of  the  Federal  statutes,  but  there  are  many  instances  of  collective 
naturalization.  On  the  conclusion  of  the  treaty  of  peace  of  1783  all 
persons  then  adhering  to  the  United  States,  whether  born  in  the 
country  or  not,  were  absolved  of  their  allegiance  to  Great  Britain, 
while  adherents  of  Great  Britain  remained  British  subjects,  Mcllvaine 
V.  Coxe's  Lessee  (1808),  4  Cranch,  209;  Inglis  v.  Trustees  (1830),  3 
Peters,  99;  Shanks  v.  Dumont  (1830),  3  Peters,  242.  When  Texas  was 
annexed  to  the  United  States  all  its  citizens  were  at  once  made  citi- 
zens of  the  United  States,  Contzen  v.  United  States  (1900).  179  U.  S. 
191.  The  admission  of  a  Territory  to  the  Union  may  also  operate  as 
a  collective  naturalization  of  its  inhabitants,  Boyd  v.  Thayer  (1S92), 
143  U.  S.  135.  "All  persons  who  were  citizens  of  the  Republic  of 
Hawaii  on  August  12,  1898,"  the  day  of  the  formal  transfer  of  sov- 
ereignty to  the  United  States,  were  collectively  "declared  to  be  citi- 
zens of  the  United  States  and  citizens  of  the  Territory  of  Hawaii" 
by  the  act  of  Congress  of  April  30,  1900.  31  Stat.  HI.  And  "all  citi- 
zens of  Porto  Rico  .  .  .  are  hereby  declared  and  shall  be  deemed 
and  held  to  be  citizens  of  the  United  States:  Provided,  that  any 
person  hereinbefore  described  may  retain  his  present  political  status 
by  making  a  declaration  under  oath  of  his  decision  to  do  so  within  six 
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months  of  the  taking  effect  of  this  Act,"  Act  of  March  2,  1917,  39  Stat. 
951,  953.  For  many  other  cases  arising  in  connection  with  naturaliza- 
tion, see  Moore,  Digest  of  International  Law,  III,  ch.  x  and  A  Report 
on  CiiizcTiship  of  the  United  States,  House  Doc.  32G,  59th  Congress,  2d 
Session. 

The  effect  of  marriage  or  of  the  husband's  naturalization  on  the 
citizenship  of  the  wife  is  undergoing  a  change  in  many  countries  and 
the  tendency  seems  to  be  to  revert  to  the  rules  which  prevailed  before 
the  adoption  of  the  French  Civil  Code  in  1804.  Under  British  law 
prior  to  the  enactment  of  the  Aliens  Act  in  1844,  marriage  had  no 
effect  on  a  British  woman's  nationality.  Under  that  act,  an  alien 
woman  who  married  a  British  subject  acquired  British  citizenship, 
but  a  British  woman  who  married  an  alien  did  not  lose  her  British 
citizenship.  The  present  British  rule  under  which  a  British  woman 
who  marries  an  alien  herself  becomes  an  alien  dates  from  the  Natu- 
ralization Act  of  1870.  Under  the  Austrian  Civil  Code  of  1811  citi- 
zenship was  neither  lost  nor  acquired  through  marriage,  but  in  1832 
and  1833  the  provisions  of  the  French  Civil  Code  were  adopted.  Simi- 
lar rules  were  adopted  by  a  Federal  statute  in  Germany  in  1870. 
Until  1856  the  common  law  rule  was  followed  in  the  United  States, 
but  in  that  year  Congress  enacted  that  any  alien  woman  who  was 
eligible  to  naturalization  fchould  upon  marriage  to  an  American  citizen 
acquire  American  citizenship.  No  provision  however  was  made  as  to 
the  effect  on  the  citizenship  of  an  American  woman  who  married  an 
alien  until  1907,  when  the  rule  of  the  French  Civil  Code,  which  was 
adopted  in  England  in  1870,  was  also  adopted  in  the  United  States. 
In  several  countries  legislation  has  been  recently  adopted  which  seems 
to  forecast  the  repudiation  of  the  long  accepted  doctrine  that  a  wife 
should  take  the  nationality  of  her  husband.  By  the  British  National- 
ity Act  of  1914  it  is  provided  that  the  wife  of  a  British  husband  who 
ceases  to  be  a  British  subject  may  retain  her  British  citizenship.  A 
Belgian  statute  adopted  in  1922  enables  a  Belgian  woman  who  marries 
an  alien  or  whose  husband,  being  a  Belgian,  acquires  citizenship  in 
another  country  to  retain  her  Belgian  citizenship.  Even  in  France 
the  Senate  in  1922  passed  a  bill  providing  that  a  French  woman  who 
married  an  alien  should  retain  her  French  citizenship,  unless  she  ex- 
pressly renounced  it.  In  the  United  States  the  act  of  September  22, 
1922,  42  Stat.  1021,  radically  alters  the  previous  rules  as  to  the  citi- 
zenship of  women.  It  provides:  (1)  That  an  alien  woman  shall  not 
be  ineligible  to  naturalization  because  of  the  fact  that  she  is  married. 
It  is  therefore  possible  for  a  wife  to  become  an  American  citizen  while 
her  husbajjd  remains  an  alien.  (2)  That  the  marriage  of  an  alien 
woman  with  an  American  citizen  does  not  make  her  an  American 
citizen.  An  alien  woman  can  acquire  American  citizenship  only  by 
naturalization.  (3)  That  an  American  woman  who  marries  an  alien 
does  not  lose  her  American  citizenship  ipso  facto,  but  only  by  a  for- 
mal renunciation.  But  an  American  woman  who  marries  an  alien 
who  Is  Ineligible  to  naturalization  herself  loses  her  American  citizen- 
ship. These  provisions  will  probably  create  considerable  confusion. 
For  instance,  under  this  statute  an  American  woman  who  marries  a 
British   subject  may  remain  an  American  citizen,  but  under   British 
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law  her  marriage  has  made  her  a  British  citizen.  An  American 
woman  who  marries  an  alien  ineligible  to  naturalization  loses  her 
American  citizenship.  Whether  she  acquires  that  of  her  husband  de- 
pends upon  the  law  of  his  country.  If  that  does  not  admit  her  to 
citizenship  she  is  stateless.  (4)  That  an  American  woman  who  has 
lost  her  citizenship  through  marriage  with  an  alien  may  regain  it  by 
naturalization. 

Since  an  alien's  right  to  naturalization  in  the  United  States  is 
purely  statutory,  the  only  function  of  the  courts  in  passing  upon  the 
eligibility  of  certain  races  to  naturalization  is  to  ascertain  the  intent 
of  Congress.  In  confining  the  privilege  of  naturalization  to  "aliens, 
being  free  white  persons,  and  to  aliens  of  African  nativity  and  to 
persons  of  African  descent,"  Congress  did  not  intend  to  include  Japa- 
nese among  those  eligible  to  naturalization,  Ozawa  v.  United  States 
(1922),  260  U.  S.  178.  A  certificate  of  naturalization  which  was  ob- 
tained by  fraud  or  illegality  may  be  set  aside,  Johanessen  v.  United 
States  (1912),  225  U.  S.  227;  Luria  v.  United  States  (1913),  231  U.  S.  9. 

On  the  subject  of  citizenship  see  Van  Dyne,  Citizenship  of  the  United 
States,  and  McGovney,  American  Citizenship,  ColumMa  Law  Review 
XI,  231,  326. 
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Supreme  Court  of  the  United  States.     1873. 
16  Wallace,  36. 

Error  to  the  Supreme  Court  of  Louisiana. 

[The  Legislature  of  Louisiana  enacted  a  law  whereby  it 
created  a  corporation,  The  Crescent  City  Live-Stock  Landing 
and  Slaughter-House  Company,  to  which  it  granted  a  monopoly 
within  the  City  of  New  Orleans  of  the  landing  and  slaughtering 
of  animals  intended  for  food.  This  company  was  required  to 
permit  any  other  person  to  slaughter  animals  in  their  slaughter- 
houses and  a  maximum  charge  for  such  service  was  fixed.  The 
butchers  of  New  Orleans  contest  the  validity  of  the  act  on  the 
ground  that  it  is  contrary  to  the  Thirteenth  and  Fourteenth 
Amendments  of  the  Constitution.  Judgment  having  been  given 
for  the  defendant,  a  writ  of  error  was  sued  out.] 

Mr.  Justice  MiijLEr  .  .  .  delivered  the  opinion  of  the 
court,     ,     .     . 
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The  plaintiffs  in  error  accepting  this  issue,  allege  that  the 
statute  is  a  violation  of  the  Constitution  of  the  United  States  in 
these  several  particulars : 

That  it  creates  an  involuntary  servitude  forbidden  by  the 
thirteenth  article  of  amendment; 

That  it  abridges  the  privileges  and  immunities  of  citizens  of 
the  United  States; 

That  it  denies  to  the  plaintiffs  the  equal  protection  of  the 
laws ;  and, 

That  it  deprives  them  of  their  property  without  due  process  of 
law;  contrary  to  the  provisions  of  the  first  section  of  the  four- 
teenth article  of  amendment. 

This  court  is  thus  called  upon  for  the  first  time  to  give  con- 
struction to  these  articles.     .     .     . 

The  first  section  of  the  fourteenth  article,  to  which  our  atten- 
tion is  more  specially  invited,  opens  with  a  definition  of  citizen- 
ship— not  only  citizenship  of  the  United  States,  but  citizenship 
of  the  States.  No  such  definition  was  previously  found  in  the 
Constitution,  nor  had  any  attempt  been  made  to  define  it  by  act 
of  Congress.  It  had  ])een  the  occasion  of  much  discussion  in  the 
courts,  by  the  executive  departments,  and  in  the  public  journals. 
It  had  been  said  by  eminent  judges  that  no  man  was  a  citizen  of 
the  United  States  except  as  he  was  a  citizen  of  one  of  the  States 
composing  the  Union.  Those,  therefore,  who  had  been  born  and 
resided  always  in  the  District  of  Columbia  or  in  the  Territories, 
though  within  the  United  States,  were  not  citizens.  Whether 
this  proposition  was  sound  or  not  had  never  been  judicially 
decided.  But  it  had  been  held  by  this  court,  in  the  celebrated 
Dred  Scott  case,  only  a  few  years  before  the  outbreak  of  the  civil 
war,  that  a  man  of  African  descent,  whether  a  slave  or  not,  was 
not  and  could  not  be  a  citizen  of  a  State  or  of  the  United  States. 
This  decision,  while  it  met  the  condemnation  of  some  of  the 
ablest  statesmen  and  constitutional  lawyers  of  the  country,  had 
never  been  overruled ;  and  if  it  was  to  be  accepted  as  a  con- 
stitutional limitation  of  the  right  of  citizenship,  then  all  the 
negro  race  who  had  recently  been  made  freemen,  were  still,  not 
only  not  citizens,  but  were  incapable  of  becoming  so  by  anything 
short  of  an  amendment  to  the  Constitution. 

To  remove  this  difficulty  primarily,  and  to  establish  a  clear  and 
comprehensive  definition  of  citizenship  which  should  declare  what 
should  constitute  citizenship  of  the  United  States,  and  also  citi- 
zenship of  a  State,  the  first  clause  of  the  first  section  was  framed. 
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''All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside." 

The  first  observation  we  have  to  make  on  this  clause  is,  that 
it  puts  at  rest  both  the  questions  which  we  stated  to  have  been 
the  subject  of  differences  of  opinion.  It  declares  that  persons 
may  be  citizens  of  the  United  States  without  regard  to  their 
citizenship  of  a  particular  State,  and  it  overturns  the  Dred  Scott 
decision  by  making  all  persons  born  within  the  United  States 
and  subject  to  its  jurisdiction  citizens  of  the  United  States. 
That  its  main  purpose  was  to  establish  the  citizenship  of  the 
negro  can  admit  of  no  doubt.  The  phrase,  "subject  to  its  juris- 
diction" was  intended  to  exclude  from  its  operation  children  of 
ministers,  consuls,  and  citizens  or  subjects  of  foreign  states  born 
within  the  United  States. 

The  next  observation  is  more  important  in  view  of  the  argu- 
ments of  counsel  in  the  present  case.  It  is,  that  the  distinction 
between  citizenship  of  the  United  States  and  citizenship  of  a 
State  is  clearly  recognized  and  established.  Not  only  may  a  man 
be  a  citizen  of  the  United  States  without  being  a  citizen  of  a 
State,  but  an  important  element  is  necessary  to  convert  the  for- 
mer into  the  latter.  He  must  reside  within  the  State  to  make 
hiim  a  citizen  of  it,  but  it  is  only  necessary  that  he  should  be  born 
or  naturalized  in  the  United  States  to  be  a  citizen  of  the  Union. 

It  is  quite  clear,  then,  that  there  is  a  citizenship  of  the  United 
States,  and  a  citizenship  of  a  State,  which  are  distinct  from  each 
other,  and  which  depend  upon  different  characteristics  or  cir- 
cumstances in  the  individual. 

We  think  this  distinction  and  its  explicit  recognition  in  this 
amendment  of  great  weight  in  this  argument,  because  the  next 
paragraph  of  this  same  section,  which  is  the  one  mainly  relied 
on  by  the  plaintiffs  in  error,  speaks  only  of  privileges  and  im- 
munities of  citizens  of  the  United  States,  and  does  not  speak  of 
those  of  citizens  of  the  several  States.  The  argument,  however, 
in  favor  of  the  plaintiffs  rests  wholly  on  the  assumption  that  the 
citizenship  is  the  same,  and  the  privileges  and  immunities  guar- 
anteed by  the  clause  are  the  same. 

The  language  is,  "No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States.'*  It  is  a  little  remarkable,  if  this  clause  was 
intended  as  a  protection  to  the  citizen  of  a  State  against  the 
legislative  power  of  his  own  State,  that  the  word  citizen  of  the 
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State  should  be  left  out  when  it  is  so  carefully  used,  and  used  in 
contradistinction  to  citizens  of  the  United  States,  in  the  very 
sentence  which  precedes  it.  It  is  too  clear  for  argument  that 
the  change  in  phraseology  was  adopted  understandingly  and 
with  a  purpose. 

Of  the  privileges  and  immunities  of  the  citizen  of  the  United 
States,  and  of  the  privileges  and  immunities  of  the  citizen  of  the 
State,  and  what  they  respectively  are,  we  will  presently  consider ; 
but  we  wish  to  state  here  that  it  is  only  the  former  which  are 
placed  by  this  clause  under  the  protection  of  the  Federal  Consti- 
tution, and  that  the  latter,  whatever  they  may  be,  are  not  in- 
tended  to  have  any  additional  protection  by  this  paragraph  .of 
the  amendment. 

If,  then,  there  is  a  difference  between  the  privileges  and  im- 
munities belonging  to  a  citizen  of  the  United  States  as  such,  and 
those  belonging  to  the  citizen  of  the  State  as  such,  the  latter 
must  rest  for  their  security  and  protection  where  they  have 
heretofore  rested;  for  they  are  not  embraced  by  this  paragraph 
of  the  amendment. 

The  first  occurrence  of  the  words  ''privileges  and  immunities" 
in  our  constitutional  history,  is  to  be  found  in  the  fourth  of  the 
articles  of  the  old  Confederation. 

It  declares  ''that  the  better  to  secure  and  perpetuate  mutual 
friendship  and  intercourse  among  the  people  of  the  different 
States  in  this  Union,  the  free  inhabitants  of  each  of  these  States, 
paupers,  vagabonds,  and  fugitives  from  justice  excepted,  shall 
be  entitled  to  all  the  privileges  and  immunities  of  free  citizens  in 
the  several  States;  and  the  people  of  each  State  shall  have  free 
ingress  and  regress  to  and  from  any  other  State,  and  shall  en- 
joy therein  all  the  privileges  of  trade  and  commerce,  subject  to 
the  same  duties,  impositions,  and  restrictions  as  the  inhabitants 
thereof  respectively." 

In  the  Constitution  of  the  United  States,  which  superseded 
the  Articles  of  Confederation,  the  corresponding  provision  is 
found  in  section  two  of  the  fourth  article,  in  the  following 
words:  "The  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  the  several  States." 

There  can  be  but  little  question  that  the  purpose  of  both  these 
provisions  is  the  same,  and  that  the  privileges  and  immunities 
intended  are  the  same  in  each.  In  the  article  of  the  Confedera- 
tion we  have  some  of  these  specifically  mentioned,  and  enough 
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perhaps  to  give  some  general  idea  of  the  class  of  civil  rights 
meant  by  the  phrase. 

Fortunately  we  are  not  without  judicial  construction  of  this 
clause  of  the  Constitution.  The  first  and  the  leading  case  on  the 
subject  is  that  of  Corfield  v.  Coryell,  decided  by  Mr.  Justice 
Washington  in  the  Circuit  Court  for  the  District  of  Pennsyl- 
vania in  1823,  4  Washington's  Circuit  Court,  371. 

''The  inquiry,"  he  says,  *'is,  what  are  the  privileges  and  im- 
munities of  citizens  of  the  several  States  ?  We  feel  no  hesitation 
in  confining  these  expressions  to  those  privileges  and  immuni- 
ties which  are  fundamental ;  which  belong  of  right  to  the  citizens 
of  all  free  governments,  and  which  have  at  all  times  been  en- 
joyed by  citizens  of  the  several  States  which  compose  this  Union, 
from  the  time  of  their  becoming  free,  independent,  and  sov- 
ereign. What  these  fundamental  principles  are,  it  would  be 
more  tedious  than  difficult  to  enumerate.  They  may  all,  how- 
ever, be  comprehended  under  the  following  general  heads:  pro- 
tection by  the  government,  with  the  right  to  acquire  and  possess 
property  of  every  kind,  and  to  pursue  and  obtain  happiness  and 
safety,  subject,  nevertheless,  to  such  restraints  as  the  govern- 
ment may  prescribe  for  the  general  good  of  the  whole."  [The 
court  then  cites  Ward  v.  The  State  of  Maryland,  12  Wallace, 
430,  and  Paul  v.  Virginia,  8  Wallace,  180.] 

The  constitutional  provision  there  alluded  to  did  not  create 
those  rights,  which  it  called  privileges  and  immunities  of  citizens 
of  the  States.  It  threw  around  them  in  that  clause  no  security 
for  the  citizen  of  the  State  in  which  they  were  claimed  or  exer- 
cised. Nor  did  it  profess  to  control  the  power  of  the  State  gov- 
ernments over  the  rights  of  its  own  citizens. 

Its  sole  purpose  was  to  declare  to  the  several  States,  that  what- 
ever those  rights,  as  you  grant  or  establish  them  to  your  own 
citizens,  or  as  you  limit  or  qualify,  or  impose  restrictions  on  their 
exercise,  the  same,  neither  more  nor  less,  shall  be  the  measure  of 
the  rights  of  citizens  of  other  States  within  your  jurisdiction. 

It  would  be  the  vainest  show  of  learning  to  attempt  to  prove 
by  citation  of  authority,  that  up  to  the  adoption  of  the  recent 
amendments,  no  claim  or  pretense  was  set  up  that  those  rights 
depended  on  the  Federal  government  for  their  existence  or  pro- 
tection, beyond  the  very  few  express  limitations  which  the  Fed- 
eral Constitution  imposed  upon  the  States — such,  for  instance, 
as  the  prohibition  against  ex  post  facto  laws,  bills  of  attainder, 
and  laws  impairing  the  obligation  of  contracts.     But  with  the 
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exception  of  these  and  a  few  other  restrictions,  the  entire  domain 
of  the  privileges  and  immunities  of  citizens  of  the  States,  as 
above  defined,  lay  within  the  constitutional  and  legislative  power 
of  the  States,  and  without  that  of  the  Federal  government. 
Was  it  the  purpose  of  the  fourteenth  amendment,  by  the  simple 
declaration  that  no  State  should  make  or  enforce  any  law  which 
shall  abridge  the  privileges  and  immunities  of  citizens  of  the 
United  States,  to  transfer  the  security  and  protection  of  all 
the  civil  rights  which  we  have  mentioned,  from  the  States  to  the 
Federal  government?  And  where  it  is  declared  that  Congress 
shall  have  the  power  to  enforce  that  article,  was  it  intended  to 
bring  within  the  power  of  Congress  the  entire  domain  of  civil 
rights  heretofore  belonging  exclusively  to  the  States? 

All  this  and  more  must  follow,  if  the  proposition  of  the  plain- 
tiffs in  error  be  sound.  For  not  only  are  these  rights  subject  to 
the  control  of  Congress  whenever  in  its  discretion  any  of  them 
are  supposed  to  be  abridged  by  State  legislation,  but  that  body 
may  also  pass  laws  in  advance,  limiting  and  restricting  the  exer- 
cise of  legislative  power  by  the  States,  in  their  most  ordinary 
and  usual  function,  as  in  its  judgment  it  may  think  proper  on 
all  such  subjects.  And  still  further,  such  a  construction  followed 
by  the  reversal  of  the  judgments  of  the  Supreme  Court  of  Louis- 
iana in  these  cases,  would  constitute  this  court  a  perpetual 
censor  upon  all  legislation  of  the  States,  on  the  civil  rights  of 
their  own  citizens,  with  authority  to  nullify  such  as  it  did  not 
approve  as  consistent  with  those  rights,  as  they  existed  at  the 
time  of  the  adoption  of  this  amendment.  The  argument,  we 
admit,  is  not  always  the  most  conclusive  which  is  drawn  from 
the  consequences  urged  against  the  adoption  of  a  particular 
construction  of  an  instrument.  But  when,  as  in  the  case  before 
us,  these  consequences  are  so  serious,  so  far-reaching  and  per- 
vading, so  great  a  departure  from  the  structure  and  spirit  of 
our  in.stitutions  when  the  effect  is  to  fetter  and  degrade  the 
State  governments  by  subjecting  them  to  the  control  of  Con- 
g]-ess,  in  the  exercise  of  powers  heretofore  universally  conceded 
to  them  of  the  most  ordinary  and  fundamental  character;  when 
in  fact  it  radically  changes  the  whole  theory  of  the  relations 
of  the  State  and  Federal  governments  to  each  other  and  of 
both  these  governments  to  the  people ;  the  argument  has  a  force 
that  is  irresistible,  in  the  absence  of  language  which  expresses 
such  a  purpose  too  clearly  to  admit  of  doubt. 

We  are  convinced  that  no  such  results  were  intended  by  the 


SLAUGHTER-HOUSE  CASES.  319 

Congress  which  proposed  these  amendments,  nor  by  the  legis- 
latures of  the  States  which  ratified  them. 

Having  shown  that  the  privileges  and  immunities  relied  on  in 
the  argument  are  those  which  belong  to  citizens  of  the  States  as 
such,  and  that  they  are  left  to  the  State  governments  for  se- 
curity and  protection,  and  not  by  this  article  placed  under  the 
special  care  of  the  Federal  government,  we  may  hold  ourselves 
excused  from  defining  the  privileges  and  immunities  of  citizens 
of  the  United  States  which  no  State  can  abridge,  until  some  case 
involving  those  privileges  may  make  it  necessary  to  do  so. 

But  lest  it  should  be  said  that  no  such  privileges  and  immuni- 
ties are  to  be  found  if  those  we  have  been  considering  are  ex- 
cluded, we  venture  to  suggest  some  which  owe  their  existence 
to  the  Federal  government,  its  National  character,  its  Constitu- 
tion, or  its  laws. 

One  of  these  is  well  described  in  the  case  of  Crandall  v.  Ne- 
vada, 6  Wall.  36.  It  is  said  to  be  the  right  of  the  citizens  of  this 
great  country, 'protected  by  implied  guarantees  of  its  Constitu- 
tion, ''to  come  to  the  seat  of  government  to  assert  any  claim  he 
may  have  upon  that  government,  to  transact  any  business  he 
may  have  with  it,  to  seek  its  protection,  to  share  its  offices,  to 
engage  in  administering  its  functions.  He  has  the  right  of  free 
access  to  its  seaports,  through  which  all  operations  of  foreign 
commerce  are  conducted,  to  the  sub-treasuries,  land  offices,  and 
courts  of  justice  in  the  several  States. ' '  And  quoting  from  the 
language  of  Chief  Justice  Taney  in  another  case,  it  is  said  "that 
for  all  the  great  purposes  for  which  the  Federal  government 
was  established,  we  are  one  people,  with  one  common  country, 
we  are  all  citizens  of  the  United  States;"  and  it  is,  as  such 
citizens,  that  their  rights  are  supported  in  this  court  in  Crandall 
V.  Nevada. 

Another  privilege  of  a  citizen  of  the  United  States  is  to  de- 
mand the  care  and  protection  of  the  Federal  government  over 
his  life,  liberty,  and  property  when  on  the  high  seas  or  within 
the  jurisdiction  of  a  foreign  government.  Of  this  there  can  be 
no  doubt,  nor  that  the  right  depends  upon  his  character  as  a 
citizen  of  the  United  States.  The  right  to  peaceably  assemble 
and  petition  for  redress  of  grievances,  the  privilege  of  the  writ 
of  habeas  corpus,  are  rights  of  the  citizen  guaranteed  by  the 
Federal  Constitution.  The  right  to  use  the  navigable  waters  of 
the  United  States,  however  they  may  penetrate  the  territory 
of  the    several    States,   all   riglits   secured   to    our   citizens    by 
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treaties  with  foreign  nations,  are  dependent  upon  citizensliip  of 
the  United  States,  and  not  citizenship  of  a  State.  One  of  these 
privileges  is  conferred  by  the  very  article  under  consideration. 
It  is  that  a  citizen  of  the  United  States  can,  of  his  own  volition, 
become  a  citizen  of  any  State  of  the  Union  by  a  bona  fide  resi- 
dence therein,  with  the  same  rights  as  other  citizens  of  that 
State.  To  these  may  be  added  the  rights  secured  by  the  thir- 
teenth and  fifteenth  articles  of  amendment,  and  by  the  other 
clause  of  the  fourteenth,  next  to  be  considered. 

But  it  is  useless  to  pursue  this  branch  of  the  inquiry,  since  we 
are  of  opinion  that  the  rights  claimed  by  these  plaintiffs  in  error, 
if  they  have  any  existence,  are  not  privileges  and  immunities  of 
citizens  of  the  United  States  within  the  meaning  of  the  clause  of 
the  fourteenth  amendment  under  consideration.     .     .     . 

"Nor  shall  any  State  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws." 

In  the  light  of  the  history  of  these  amendments,  and  the  per- 
vading purpose  of  them,  which  we  have  already  'discussed,  it  is 
not  difficult  to  give  a  meaning  to  this  clause.  The  existence  of 
laws  in  the  States  where  the  newly  emancipated  negroes  re- 
sided, which  discriminated  with  gross  injustice  and  hardship 
against  them  as  a  class,  was  the  evil  to  be  remedied  by  this 
clause,  and  by  it  such  laws  are  forbidden. 

If,  however,  the  States  did  not  conform  their  laws  to  its  re- 
quirements, then  by  the  fifth  section  of  the  article  of  amendment 
Congress  was  authorized  to  enforce  it  by  suitable  legislation. 
We  doubt  very  much  whether  any  action  of  a  State  not  directed 
by  way  of  discrimination  against  the  negroes  as  a  class,  or  on 
account  of  their  race,  will  ever  be  held  to  come  within  the  pur- 
view of  this  provision.^    It  is  so  clearly  a  pro\asion  for  that  race 


I  The  learned  Judge  proved  to  be  a  poor  prophet.  It  Is  undoubtedly 
true  that  the  protection  of  the  newly-liberated  negro  was  the  dominant 
motive  in  the  adoption  of  the  Fourteenth  Amendment,  but  it  contains 
no  mention  of  the  negro,  and  its  language  Is  of  universal  application  to 
all  citizens  and  in  some  cases  to  all  residents  of  the  United  States. 
A  careful  writer  said  in  1912:  "Of  the  six  hundred  and  four  cases 
involving  the  Fourteenth  Amendment  in  which  the  Supreme  Court 
has  delivered  opinions  since  18C8,  only  twenty-eight  deal  with  ques- 
tions involving  the  negro  race;  that  is  to  say,  less  than  five  per  cent 
of  the  total  litigation  under  the  Amendment."  Collins,  The  Fourteenth 
Amendmenl  and  the  States,  46.  Compare  the  dictum  of  Justice  Miller 
with  the  language  of  the  court  in  Yick  Wo  y.  Hopkins,  118  U.  S.  356.— 
Ed. 
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and  that  emergency,  that  a  strong  case  would  be  necessary  for 
its  application  to  any  other.  But  as  it  is  a  State  that  is  to  be 
dealt  with,  and  not  alone  the  validity  of  its  laws,  we  may  safely 
leave  that  matter  until  Congress  shall  have  exercised  its  power, 
or  some  case  of  State  oppression,  by  denial  of  equal  justice  in 
its  courts,  shall  have  claimed  a  decision  at  our  hands.  We  find 
no  such  case  in  the  one  before  us,  and  do  not  deem  it  necessary 
to  go  over  the  argument  again,  as  it  may  have  relation  to  this 
particular  clause  of  the  amendment. 

In  the  early  history  of  the  organization  of  the  government,  its 
statesmen  seem  to  have  divided  on  the  line  which  should  separate 
the  powers  of  the  National  government  from  those  of  the  State 
governments,  and  though  this  line  has  never  been  very  well  de- 
fined in  public  opinion,  such  a  division  has  continued  from  that 
day  to  this. 

The  adoption  of  the  first  eleven  amendments  to  the  Constitu- 
tion so  soon  after  the  original  instrument  was  accepted,  shows  a 
prevailing  sense  of  danger  at  that  time  from  the  Federal  power. 
And  it  cannot  be  denied  that  such  jealousy  continued  to  exist 
with  many  patriotic  men  until  the  breaking  out  of  the  late  civil 
war.  It  was  then  discovered  that  the  true  danger  of  the  perpe- 
tuity of  the  Union  was  in  the  capacity  of  the  State  organizations 
tc  combine  and  concentrate  all  the  powers  of  the  State,  and  of 
contiguous  States,  for  a  determined  resistance  to  the  General 
Government. 

Unquestionably  this  has  given  great  force  to  the  argument, 
and  added  largely  to  the  number,  of  those  who  believe  in  the 
necessity  of  a  strong  National  government. 

But,  however  pervading  this  sentiment,  and  however  it  may 
have  contributed  to  the  adoption  of  the  amendments  we  have 
been  considering,  we  do  not  see  in  those  amendments  any  purpose 
to  destroy  the  main  features  of  the  general  system.  Under  the 
pressure  of  all  the  excited  feeling  gi-owing  out  of  the  war,  our 
statesmen  have  still  believed  that  the  existence  of  the  States  with 
powers  for  domestic  and  local  government,  including  the  regu- 
lation of  civil  rights — the  rights  of  person  and  of  property — 
was  essential  to  the  perfect  working  of  our  complex  form  of 
government,  though  they  may  have  thought  proper  to  impose  ad- 
ditional limitations  on  the  States,  and  to  confer  additional 
power  on  that  of  the  Nation. 

But  whatever  fluctuations  may  be  seen  in  the  history  of  pub- 
He  opinion  on  this  subject  during  the  period  of  our  national 
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existence,  we  think  it  will  be  fouiul  that  this  court,  so  far  as  its 
functions  require,  has  always  held  with  a  steady  and  even  hand 
the  balance  between  State  and  Federal  power,  and  we  trust  that 
such  may  continue  to  be  the  history  of  its  relation  to  that  sub- 
ject so  long  as  it  shall  have  duties  to  perform  which  demand 
of  it  a  construction  of  the  Constitution,  or  any  of  its  parts. 

The  judgments  of  the  Supreme  Court  of  Louisiana  in  these 
cases  are  affirmed. 

[Mr.  Justice  Field  delivered  a  dissenting  opinion  in  which 
Mr.  Chief  Justice  Chase,  Mr.  Justice  Bradley  and  Mr.  Jus- 
tice SwAYNE  concurred.  The  last  two  also  delivered  separate 
dissenting  opinions.] 


MINOR  V.  IIAPPERSETT. 

SuPEEME  Court  of  the  United  States.     1875. 
21  Wallace,  162. 

Error  to  the  Supreme  Court  of  Missouri. 

[Mrs.  Minor,  alleging  that  she  possessed  all  the  qualifications 
required  of  male  voters,  sued  Ilappersett,  a  registrar  of  voters, 
for  refusing  to  register  her.  He  based  his  refusal  upon  the 
provision  in  the  constitution  of  Missouri  which  confined  the  suf- 
frage to  male  voters.  Judgment  for  the  defendant  having  been 
sustained  by  the  Supreme  Court  of  Missouri,  plaintiff  sued  out 
a  writ  of  error.] 

The  Chief  Justice  [Waite]  delivered  the  opinion  of  the 
court. 

The  question  is  presented  in  this  case,  whether,  since  the  adop- 
tion of  the  fourteenth  amendment,  a  woman,  who  is  a  citizen  of 
the  United  States  and  of  the  State  of  Missouri,  is  a  voter  in 
that  State,  notwithstanding  the  provision  of  the  constitution 
and  laws  of  the  State,  which  confine  the  right  of  suffrage  to  men 
alone.    .    .    . 

The  argument  is,  that  as  a  woman,  born  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction  thereof,  is  a  citizen 
of  the  United  States  and  of  the  State  in  which  she  resides,  she 
lias  the  right  of  suffrage  a.s  one  of  the  privileges  and  immunities 
•t  her  citizenship,  which  the  State  cannot  by  its  laws  or  consti- 
tution abridge. 

There  is  no  doubt  that  women  may  be  citizens.    They  are  per- 


MINOR  V.  HAPPERSETT.  323 

sons,  and  by  the  fourteenth  amendment  "all  persons  born  or 
naturalized  in  the  United  States  and  subject  to  the  jurisdiction 
thereof"  are  expressly  declared  to  be  ''citizens  of  the  United 
States  and  of  the  State  wherein  they  reside."  But,  in  our  opin- 
ion, it  did  not  need  this  amendment  to  give  them  that  position. 
.  .  .  Sex  has  never  been  made  one  of  the  elements  of  citizen- 
ship in  the  United  States.  In  this  respect  men  have  never  had 
an  advantage  over  women.  The  same  law^s  precisely  apply  to 
both.  The  fourteenth  amendment  did  not  affect  the  citizenship 
of  women  any  more  than  it  did  of  men.  In  this  particular, 
therefore,  the  rights  of  Mrs.  Minor  do  not  depend  upon  the 
amendment.  She  has  always  been  a  citizen  from  her  birth,  and 
entitled   to   all   the    privileges   and    immunities   of   citizenship. 

If  the  right  of  suffrage  is  one  of  the  necessary  privileges  of  a 
citizen  of  the  United  States,  then  the  constitution  and  laws  of 
Missouri  confining  it  to  men  are  in  violation  of  the  Constitu- 
tion of  the  United  States,  as  amended,  and  consequently  void. 
The  direct  question  is,  therefore,  presented  whether  all  citizens 
are  necessarily  voters. 

The  Constitution  does  not  define  the  privileges  and  immuni- 
ties of  citizens.  For  that  definition  we  must  look  elsewhere.  In 
this  case  we  need  not  determine  what  they  are,  but  only  whether 
suffrage  is  necessarily  one  of  them. 

It  certainly  is  nowhere  made  so  in  express  terms.  The  United 
States  has  no  voters  in  the  States  of  its  own  creation.  The  elec- 
tive officers  of  the  United  States  are  all  elected  directly  or  indi- 
rectly by  State  voters.    .     .     . 

The  [fourteenth]  amendment  did  not  add  to  the  privileges 
and  immunities  of  a  citizen.  It  simply  furnished  an  additional 
guaranty  for  the  protection  of  such  as  he  already  had.  No  new 
voters  were  necessarily  made  by  it.  Indirectly  it  may  have  had 
that  effect,  because  it  may  have  increased  the  number  of  citizens 
entitled  to  suffrage  under  the  constitution  and  laws  of  the  States, 
but  it  operates  for  this  purpose,  if  at  all,  through  the  States 
and  the  State  laws,  and  not  directly  upon  the  citizen. 

It  is  clear,  therefore,  we  think,  that  the  Constitution  has  not 
added  the  right  of  suffrage  to  the  privileges  and  immunities  of 
citizenship  as  they  existed  at  the  time  it  was  adopted.  This 
makes  it  proper  to  inquire  whether  suffrage  was  coextensive  with 
the  citizenship  of  the  States  at  the  time  of  its  adoption.    .    .    . 
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We  find  that  in  no  State  were  all  citizens  permitted  to  vote. 

In  this  condition  of  the  law  in  respect  to  suffrage  in  the  sev- 
eral St^itos  it  cannot  for  a  moment  be  doubted  that  if  it  had 
been  intended  to  make  all  citizens  of  the  United  States  voters, 
the  framers  of  the  Constitution  would  not  have  left  it  to  impli- 
cation. So  important  a  change  in  the  condition  of  citizenship 
as  it  actually  existed,  if  intended,  would  have  been  expressly 
declared. 

Rut  if  further  proof  is  necessarj^  to  show  that  no  such  change 
was  intended,  it  can  easily  be  found  both  in  and  out  of  the  Con- 
stitution. By  Article  4,  section  2,  it  is  provided  that  '*the  citi- 
zens of  eacli  State  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  States."  If  suffrage  is  neces- 
sarily a  part  of  citizenship,  then  the  citizens  of  each  State  must 
be  entitled  to  vote  in  the  several  States  precisely  as  their  citizens 
are.  This  is  more  than  asserting  that  they  may  change  their 
residence  and  become  citizens  of  the  State  and  thus  be  votei*s. 
It  goes  to  the  extent  of  insisting  that  while  retaining  their  orig- 
inal citizenship  they  may  vote  in  any  State.  This,  we  think  has 
never  been  claimed.  And  again,  by  the  very  terms  of  the  amend- 
ment we  have  been  considering  (the  fourteenth),  "Representa- 
tives shall  be  apportioned  among  the  several  States  according  to 
their  respective  numbers,  counting  the  whole  number  of  persons 
in  each  State,  excluding  Indians  not  taxed.  But  when  the  right 
to  vote  at  any  election  for  the  choice  of  electors  for  President 
and  Vice-President  of  the  United  States,  representatives  in  Con- 
press,  the  executive  and  judicial  officers  of  a  State,  or  the  mem- 
bers of  the  legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of  age  and 
citizens  of  the  United  States,  or  in  any  way  abridged,  except 
for  participation  in  rebellion,  or  other  crime,  the  basis  of  rep- 
resentation therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole  number  of 
male  citizens  twenty-one  years  of  age  in  such  State."  Why  this, 
if  it  was  not  in  the  power  of  the  legislature  to  deny  the  right 
of  suffrage  to  some  male  inhabitants?  And  if  suffrage  was  nec- 
essarily one  of  the  absolute  rights  of  citizenship,  why  confine  the 
operation  of  the  limitation  to  male  inhabitants?  Women  and 
children  are,  as  we  have  seen,  ** persons."  They  are  counted  in 
the  enumeration  upon  which  the  apportionment  is  to  be  made, 
but  if  they  were  necessarily  voters,  because  of  their  citizenship 
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unless  clearly  excluded,  wh}^  inflict  the  penalty  for  the  exclusion 
of  males  alone  ?  Clearly,  no  such  form  of  words  would  have  been 
selected  to  express  the  idea  here  indicated  if  suffrage  was  the 
absolute  right  of  all  citizens. 

And  still  again,  after  tlie  adoption  of  the  fourteenth  amend- 
ment, it  was  deemed  necessary  to  adopt  a  fifteenth,  as  follows: 
"The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States,  or  by  any  State,  on 
account  of  race,  color,  or  previous  condition  of  servitude."  The 
fourteenth  amendment  had  already  provided  that  no  State 
should  make  or  enforce  any  law  which  should  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States.  If  suffrage 
was  one  of  these  privileges  or  immunities,  why  amend  the  Con- 
stitution to  prevent  its  being  denied  on  account  of  race,  &c.? 
Nothing  is  more  evident  than  that  the  greater  must  include  the 
less,  and  if  all  were  already  protected  why  go  through  with  the 
form  of  amending  the  Constitution  to  protect  a  part? 

It  is  true  that  the  United  States  guarantees  to  every  State  a 
republican  form  of  government.  Constitution,  Article  4,  §  4.  It 
is  also  true  that  no  State  can  pass  a  bill  of  attainder,  Ih. 
Article  1,  §  10,  and  that  no  person  can  be  deprived  of  life,  lib- 
erty, or  propert}^  without  due  process  of  law,  75.  Amendment  5. 
All  these  several  provisions  of  the  Constitution  must  be  con- 
strued in  connection  with  the  otlier  parts  of  the  instrument,  and 
in  the  light  of  the  surroundiiig  circumstances. 

The  guaranty  is  of  a  republican  form  of  government.  No 
particular  government  is  designated  as  republican,  neither  is 
the  exact  fonn  to  be  guaranteed,  in  any  manner  especially  des- 
ignated. Here,  as  in  other  parts  of  the  instrument,  we  are 
compelled  to  resort  elsewhere  to  ascertain  what  was  intended. 

The  guaranty  necessarily  implies  a  duty  on  the  part  of  the 
States  themselves  to  provide  such  a  government.  All  the  States 
had  governments  when  the  Constitution  was  adopted.  In  all 
the  people  participated  to  some  extent,  through  their  repre- 
sentatives elected  in  the  manner  specially  provided.  These  gov- 
ernments the  Constitution  did  not  change.  They  were  accepted 
precisely  as  they  were,  and  it  is,  therefore,  to  be  presumed  that 
they  were  such  as  it  was  the  duty  of  the  States  to  provide.  Thus 
we  have  unmistakable  evidence  of  what  was  republican  in  form, 
within  the  moaning  of  that  term  as  employed  in  the  Constitution. 

As  has  been  seen,  all  the  citizens  of  the  States  were  not  in- 
vested with  the  right  of  suffrage.     In  all,  save  perhaps  New 
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Jersey,  this  rifrht  was  only  bestowed  upon  men  and  not  upon 
all  of  them.  Under  these  cire'umstances  it  is  certainly  now  too 
late  to  contend  that  a  government  is  not  republican,  within  the 
meaning  of  this  guaranty  in  the  Constitution,  because  women  are 
not  made  voters. 

The  same  may  be  said  of  the  other  provisions  just  quoted. 
Women  were  excluded  from  suffrage  in  nearly  all  the  States  by 
the  express  provision  of  their  constitutions  and  laws.    .    .    . 

No  new  State  has  ever  been  admitted  to  the  Union  which  has 
conferred  the  right  of  suffrage  upon  women,  and  this  has  never 
been  considered  a  valid  objection  to  her  admission.  On  the  con- 
trary, as  is  claimed  in  the  argument,  the  right  of  suffrage  was 
withdrawn  from  women  as  early  as  1807  in  the  State  of  New 
Jersey,  without  any  attempt  to  obtain  the  interference  of  the 
United  States  to  prevent  it.    .     .    . 

Besides  this,  citizenship  has  not  in  all  cases  been  made  a  con- 
dition precedent  to  the  enjoyment  of  the  right  of  suffrage. 
Thus,  in  ^lissouri,  persons  of  foreign  birth,  who  have  declared 
their  intention  to  become  citizens  of  the  United  States,  may  un- 
der certain  circumstances  vote.  The  same  provision  is  to  be 
found  in  the  constitutions  of  Alabama,  Arkansas,  Florida, 
Georgia,  Indiana,  Kansas,  Minnesota,  and  Texas. 

Certainly,  if  the  courts  can  consider  any  question  settled,  this 
is  one.  For  nearly  ninety  years  the  people  have  acted  upon  the 
idea  that  the  Constitution,  when  it  conferred  citizenship,  did 
not  necessarily  confer  the  right  of  suffrage.  If  uniform  prac- 
tice long  continued  can  settle  the  construction  of  so  important 
an  instrument  as  the  Constitution  of  the  United  States  con- 
fessedly is,  most  certainly  it  has  been  done  here.  Our  province 
is  to  decide  what  the  law  is,  not  to  declare  what  it  should  be. 

Being  unanimously  of  the  oi)inion  that  the  Constitution  of 
the  United  States  does  not  confer  the  right  of  suffrage  upon  any 
one,  and  that  the  constitutions  and  laws  of  the  several  States 
which  commit  that  important  trust  to  men  alone  are  not  neces- 
sarily void,  we 

Affirm  the  judgment. 
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UNITED    STATES    v.    STANLEY.      UNITED    STATES    v. 

RYAN.    UNITED  STATES  v.  NICHOLS.    UNITED 

STATES    V.     SINGLETON.      ROBINSON    and 

WIFE  V.  MEMPHIS  AND  CHARLESTON 

RAILROAD  COIMPANY. 

Supreme  Court  of  the  United  States,     1883. 
109  United  States,  3. 

[These  were  prosecutions  under  the  first  and  second  sections 
of  the  Act  of  Congress  passed  March  1,  1875,  entitled  *'An  Act 
to  protect  citizens  in  their  civil  and  legal  rights,"  popularly 
known  as  The  Civil  Rights  Act.  The  offenses  alleged  were  the 
denial  to  colored  persons  on  account  of  their  color  of  accommo- 
dations at  a  hotel,  admission  to  a  theater  and  admission  to  a 
ladies'  car  on  a  railway.  Two  of  the  cases  came  up  on  writs  of 
error  sued  out  by  the  plaintiffs  and  the  other  three  on  certificates 
of  division  of  opinion  between  the  judges  below  as  to  the  con- 
stitutionality of  the  first  and  second  sections  of  the  Civil  Rights 
Act.] 

Mr.   Justice   Bradley   delivered   the   opinion   of   the   court. 

It  is  obvious  that  the  primary  and  important  question  in  all 
the  cases  is  the  constitutionality  of  the  law:  for  if  the  law  is 
unconstitutional  none  of  the  prosecutions  can  stand. 

The  sections  of  the  law  referred  to  provide  as  follows: 

"Sec.  1.  That  all  persons  within  the  jurisdiction  of  the 
United  States  shall  be  entitled  to  the  full  and  equal  enjoyment 
of  the  accommodations,  advantages,  facilities,  and  privileges  of 
inns,  public  conveyances  on  land  or  water,  theatres,  and  other 
places  of  public  amusement ;  subject  only  to  the  conditions  and 
limitations  established  by  law,  and  applicable  alike  to  citizens 
of  every  race  and  color,  regardless  of  any  previous  condition  of 
servitude. 

"Sec.  2.  That  an}^  person  who  shall  violate  the  foregoing  sec- 
tion by  denying  to  any  citizen,  except  for  reasons  by  law  ap- 
plicable to  citizens  of  every  race  and  color,  and  regardless  of 
an}^  previous  condition  of  servitude,  the  full  enjoyment  of  any 
of  the  accommodations,  advantages,  facilities,  or  privileges  in 
said  section  enumerated,  or  by  aiding  or  inciting  such  denial, 
fhall  for  every  such  offense  forfeit  and  pay  the  sum  of  five  hun- 
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dred  dollars  to  the  person  agj^ieved  thereby,  to  be  recovered  in 
an  action  of  debt,  with  full  costs ;  and  shall  also,  for  every  such 
offense,  be  deemed  guilty  of  a  misdomeanor,  and.  upon  convic- 
tion thereof,  shall  be  fined  not  less  than  five  hundred  nor  more 
than  one  thousand  dollars,  or  shall  be  imprisoned  not  less  than 
thirty  days  nor  more  than  one  year:  Provided,  That  all  per- 
sons may  elect  to  sue  for  the  penalty  aforesaid,  or  to  proceed 
under  their  rights  at  common  law  and  by  State  statutes;  and 
having  so  elected  to  proceed  in  the  one  mode  or  the  other,  their 
right  to  proceed  in  the  other  jurisdiction  shall  be  barred.  But 
this  provision  shall  not  apply  to  criminal  proceedings,  either 
under  this  Act  or  the  criminal  law  of  any  State:  And  provided 
further.  That  a  judgment  for  the  penalty  in  favor  of  the  party 
aggrieved,  or  a  judgment  upon  an  indictment,  shall  be  a  bar  to 
either  prosecution  respectively." 

Are  those  sections  constitutional?  The  first  section,  which  is 
the  principal  one,  cannot  be  fairly  understood  without  attending 
to  the  last  clause,  which  qualifies  the  preceding  part. 

The  essence  of  the  law  is,  not  to  declare  broadly  that  all  per- 
sons shall  be  entitled  to  the  full  and  equal  enjoyment  of  the  ac- 
commodations, advantages,  facilities,  and  privileges  of  inns, 
public  conveyances,  and  theatres ;  but  that  such  enjoyment  shall 
not  be  subject  to  any  conditions  applicable  only  to  citizens  of  a 
particular  race  or  color,  or  who  had  been  in  a  previous  condition 
of  servitude.  In  other  words,  it  is  the  purpose  of  the  law  to  de- 
clare that,  in  the  enjoyment  of  the  accommodations  and  priv- 
ileges of  inns,  public  conveyances,  theatres,  and  other  places 
of  public  amusement,  no  distinction  shall  be  made  between  citi- 
zens of  different  race  or  color,  or  between  those  who  have,  and 
those  who  have  not,  been  slaves.  Its  effect  is  to  declare,  that  in 
all  inns,  public  conveyances,  and  places  of  amusement,  colored 
citizens,  whether  formerly  slaves  or  not,  and  citizens  of  other 
races,  shall  have  the  same  accommodations  and  privileges  in  all 
inns,  public  conveyances,  and  places  of  amusement  as  are  en- 
joyed by  white  citizens;  and  vice  versa.  The  second  section 
makes  it  a  penal  offense  in  any  person  to  deny  to  any  citizen  of 
any  race  or  color,  regardless  of  previous  serA'itude,  any  of  the 
ar'commodations  or  privileges  mentioned  in  the  first  section. 

Has  Congress  constitutional  power  to  make  such  a  law?  Of 
course,  no  one  will  contend  that  the  power  to  pass  it  was  con- 
tained in  the  Constitution  before  the  adoption  of  the  last  three 
amendments.     The   power   is  sought,   first,   in  the   Fourteenth 
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Amendment,  and  the  views  and  ar^ments  of  distin^ished 
Senators,  advanced  whilst  the  law  was  under  consideration, 
claiming  authority  to  pass  it  by  virtue  of  that  amendment,  are 
the  principal  arguments  adduced  in  favor  of  the  power.     .    .    . 

The  first  section  of  the  Fourteenth  Amendment  (which  is  the 
one  relied  on),  after  declaring  who  shall  be  citizens  of  the 
United  States,  and  of  the  several  States,  is  prohibitory  in  its 
character,  and  prohibitory  upon  the  States.    It  declares  that: 

''No  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States; 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law ;  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

It  is  State  action  of  a  particular  character  that  is  prohibited. 
Individual  invasion  of  individual  rights  is  not  the  subject-matter 
of  the  amendment.  It  has  a  deeper  and  broader  scope.  It  nulli- 
fies and  makes  void  all  State  legislation,  and  State  action  of 
every  kind,  which  impairs  the  privileges  and  immunities  of  citi- 
zens of  the  United  States,  or  which  injures  them  in  life,  liberty 
or  propert}^  without  due  process  of  law,  or  which  deiiies  to  any 
of  them  the  equal  protection  of  the  laws.  It  not  only  does  this, 
but,  in  order  that  the  national  will,  thus  declared,  may  not  be  a 
mere  hrutum  fulmen,  the  last  section  of  the  amendment  invests 
Congress  with  power  to  enforce  it  by  appropriate  legislation. 
To  enforce  what?  To  enforce  the  prohibition.  To  adopt  appro- 
priate legislation  for  correcting  the  effects  of  such  prohibited 
State  laws  and  State  acts,  and  thus  to  render  them  effectually 
null,  void,  and  innocuous.  This  is  the  legislative  power  con- 
ferred upon  Congress,  and  this  is  the  whole  of  it.  It  does  not 
invest  Congress  with  power  to  legislate  upon  subjects  which  are 
within  the  domain  of  State  legislation ;  but  to  provide  modes  of 
relief  against  State  legislation,  or  State  action,  of  the  kind  re- 
ferred to.  It  does  not  authorize  Congress  to  create  a  code  of 
municipal  law  for  the  regulation  of  private  rights;  but  to  pro- 
vide modes  of  redress  against  the  operation  of  State  laws,  and 
the  action  of  State  officers  executive  or  judicial,  when  these  arc 
subversive  of  the  fundamental  rights  specified  in  the  amend- 
ment. Positive  rights  and  privileges  are  undoubtedly  secured 
by  the  Fourteenth  Amendment ;  but  they  are  secured  by  way  of 
prohibition  against  State  laws  and  State  proceedings  affecting 
those  rights  and  privileges,  and  by  power  given  to  Congress  to 
legislate  for  the  purpose  of  carrying  such  prohibition  into  effect: 
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and  such  legislation  must  necessarily  be  predicated  upon  such 
supposed  State  laws  or  State  proceedings,  and  be  directed  to 
the  corrcc'tion  of  their  operation  and  effect.     .     .     . 

An  apt  illustration  of  this  distinction  may  be  found  in  some 
of  the  provisions  of  the  original  Constitution.  Take  the  subject 
of  contracts,  for  example.  The  Constitution  prohibited  the 
States  from  passing  any  law  impairing  the  obligation  of  con- 
tracts. This  did  not  give  to  Congress  power  to  provide  laws 
for  the  general  enforcement  of  contracts;  nor  power  to  invest 
the  courts  of  the  United  States  with  jurisdiction  over  contracts, 
so  as  to  enable  parties  to  sue  upon  them  in  those  courts.  It 
did,  however,  give  the  power  to  provide  remedies  by  which  the 
impairment  of  contracts  by  State  legislation  might  be  counter- 
acted and  corrected :  and  this  power  was  exercised.  The  rem- 
edy which  Congress  actually  provided  was  that  contained  in  the 
25th  section  of  the  Judiciary  Act  of  1789,  1  Stat.,  85,  giving  to 
the  Supreme  Court  of  the  United  States  jurisdiction  by  writ  of 
error  to  review  the  final  decisions  of  State  courts  whenever  they 
should  sustain  the  validity  of  a  State  statute  or  authority  al- 
leged to  be  repugnant  to  the  Constitution  or  laws  of  the  United 
States.  By  this  means,  if  a  State  law  was  passed  impairing  the 
obligation  of  a  contract,  and  the  State  tribunals  sustained  the 
validity  of  the  law,  the  mischief  could  be  corrected  in  this  court. 
The  legislation  of  Congress,  and  the  proceedings  provided  for 
under  it,  were  corrective  in  their  character.  .  .  .  Some  ob- 
noxious State  law  passed,  or  that  might  be  passed,  is  necessary 
to  be  assumed  in  order  to  lay  the  foundation  of  any  federal 
remedy  in  the  case;  and  for  the  very  sufficient  reason,. that  the 
constitutional  prohibition  is  against  State  laws  impairing  the 
obligation  of  contracts. 

And  so  in  the  present  case,  until  some  State  law  has  been 
passed,  or  some  State  action  through  its  officers  or  agents  has 
been  taken,  adverse  to  the  rights  of  citizens  sought  to  be  pro- 
tected by  the  Fourteenth  Amendment,  no  legislation  of  the 
United  States  under  said  amendment  nor  any  proceeding  under 
snch  legislation,  can  be  called  into  activity :  for  the  prohibitions 
of  the  amendment  are  against  State  laws  and  acts  done  under 
State  authority.  Of  cour.se,  legislation  may,  and  should  be,  pro- 
vided in  advance  to  meet  the  exigency  when  it  arises;  but  it 
should  be  adapted  to  the  mischief  and  wrong  which  the  amend- 
ment was  intended  to  provide  against;  and  that  is.  State  laws, 
or  State  action  of  some  kind,  adverse  to  the  rights  of  the  citizen 
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secured  by  the  amendment.  Such  legislation  cannot  properly 
cover  tlie  whole  domain  of  rights  appertaining  to  life,  liberty 
and  property,  defining  them  and  providing  for  their  vindica- 
tion. That  would  be  to  establish  a  code  of  municipal  law  regula- 
tive of  all  private  rights  between  man  and  man  in  society.  It 
would  be  to  make  Congress  take  the  place  of  the  State  legisla- 
tures and  to  supei^ede  them.  It  is  absurd  to  affirm  that,  because 
the  riglits  of  life,  liberty  and  property  (which  include  all  civil 
rights  that  men  have),  are  by  the  amendment  sought  to  be  pro- 
tected against  invasion  on  the  part  of  the  State  without  due 
process  of  law.  Congress  may  therefore  provide  due  process  of 
law  for  their  vindication  in  every  case ;  and  that,  because  the 
denial  by  a  State  to  any  persons,  of  the  equal  protection  of  the 
laws,  is  prohibited  by  the  amendment,  therefore  Congress  may 
establish  laws  for  their  equal  protection.  In  fine,  the  legislation 
which  Congress  is  authorized  to  adopt  in  this  behalf  is  not  gen- 
eral legislation  upon  the  rights  of  the  citizen,  but  corrective 
legislation,  that  is,  such  as  may  be  necessary  and  proper  for 
counteracting  such  laws  as  the  States  may  adopt  or  enforce,  and 
which,  by  the  amendment,  they  are  prohibited  from  making  or 
enforcing,  or  such  acts  and  proceedings  as  the  States  may  com- 
mit or  take,  and  which,  by  the  amendment,  they  are  prohibited 
from  committing  or  taking.  It  is  not  necessary  for  us  to  state, 
if  we  could,  what  legislation  would  be  proper  for  Congress  to 
adopt.  It  is  sufficient  for  us  to  examine  whether  the  law  in  ques- 
tion is  of  that  character. 

An  inspection  of  the  law  shows  that  it  makes  no  reference 
whatever  to  any  supposed  or  apprehended  violation  of  the 
Fourteenth  Amendment  on  the  part  of  the  States.  It  is  not 
predicated  on  any  such  view.  It  proceeds  ex  directo  to  declare 
that  certain  aets  committed  by  individuals  shall  be  deemed  of- 
fenses, and  shall  be  prosecuted  and  punished  by  proceedings  in 
the  courts  of  the  United  States.  It  does  not  profess  to  be  cor- 
rective of  any  constitutional  wTong  committed  by  the  States;  it 
does  not  make  its  operation  to  depend  upon  any  such  ^^Tong  com- 
mitted. It  applies  equally  to  cases  arising  in  States  which  have 
the  justest  laws  respecting  the  personal  rights  of  citizens,  and 
whose  authorities  are  ever  ready  to  enforce  such  laws,  as  to 
those  which  arise  in  States  that  may  have  violated  the  pro- 
hibition of  the  amendment.  In  other  words,  it  steps  into  the 
domain  of  local  jurisprudence,  and  lays  down  rules  for  the  con- 
duct of  individuals  in  society  towards  each  other,  and  imposes 
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sanctions  for  the  enforccnient  of  those  rules,  without  referring 
in  any  manner  to  any  supposed  action  of  the  State  or  its  authori- 
ties. 

If  this  legislation  is  appropriate  for  enforcing  the  prohibitions 
of  the  amendment,  it  is  difficult  to  see  where  it  is  to  stop.  Wliy 
may  not  Congress  with  equal  show  of  authority  enact  a  code  of 
laws  for  the  enforcement  and  vindication  of  all  rights  of  life, 
liberty,  and  property?  If  it  is  supposable  that  the  States  may 
deprive  persons  of  life,  liberty,  and  property  without  due  proc- 
ess of  law  (and  the  amendment  itself  does  not  suppose  this), 
why  should  not  Congress  proceed  at  once  to  prescribe  due  pro- 
cess of  law  for  the  protection  of  every  one  of  these  fundamental 
rights,  in  every  possible  case,  as  well  as  to  prescribe  equal  priv- 
ileges in  inns,  public  conveyances,  and  theatres?  The  truth  is, 
that  tlie  implication  of  a  power  to  legislate  in  this  manner  is 
based  upon  the  assumption  that  if  the  States  are  forbidden  to 
legislate  or  act  in  a  particular  way  on  a  particular  subject,  and 
power  is  conferred  upon  Congress  to  enforce  the  prohibition, 
this  gives  Congress  power  to  legislate  generally  upon  that  sub- 
ject, and  not  merely  power  to  provide  modes  of  redress  against 
such  State  legislation  or  action.  The  assumption  is  certainly 
unsound.  It  is  repugnant  to  the  Tenth  Amendment  of  the  Con- 
stitution, which  declares  that  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States, 
arc  reserved  to  the  States  respectively  or  to  the  people.    .    .    . 

In  this  connection  it  is  proper  to  state  that  civil  rights,  such 
as  are  guaranteed  by  the  Constitution  against  State  aggression, 
cannot  be  impaired  by  the  wrongful  acts  of  individuals,  un- 
supported by  State  authority  in  the  shape  of  laws,  customs,  or 
judicial  or  executive  proceedings.  The  wrongful  act  of  an  in- 
dividual, unsupported  by  any  such  authority,  is  simply  a  pri- 
vate wrong,  or  a  crime  of  that  individual ;  an  invasion  of  the 
ri'jhts  of  the  injured  party,  it  is  true,  whether  they  afTect  his 
j)erson,  liis  property,  or  his  reputation;  but  if  not  sanctioned  in 
some  way  by  the  State,  or  not  done  under  State  authority,  his 
rights  remain  in  full  force,  and  may  presumably  be  vindicated 
by  resort  to  the  laws  of  the  State  for  redress.  An  individual 
cannot  deprive  a  man  of  his  riglit  to  vote,  to  hold  property,  to 
buy  and  sell,  to  sue  in  the  courts,  or  to  be  a  witness  or  a  jurors- 
he  may,  by  force  or  fraud,  interfere  with  the  enjoyment  of  the 
right  in  a  particular  case;  he  may  commit  an  assault  against  the 
person,  or  commit  murder,  or  use  ruffian  violence  at  the  polls, 
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or  slander  the  good  name  of  a  fellow-citizen;  but.  unless  pro- 
tected in  these  wrongful  acts  by  some  shield  of  State  law  or 
State  authority,  he  cannot  destroy  or  injure  the  right;  he  will 
only  render  himself  amenable  to  satisfaction  or  punishment; 
and  amenable  therefor  to  the  laws  of  the  State  where  the  wrong- 
ful acts  are  committed.  Hence,  in  all  those  cases  where  the 
Constitution  seeks  to  protect  the  rights  of  the  citizen  against 
discriminative  and  unjust  laws  of  the  State  by  prohibiting  such 
laws,  it  is  not  individual  offenses,  but  abrogation  and  denial  of 
rights,  which  it  denounces,  and  for  which  it  clothes  the  Con* 
gress  with  power  to  provide  a  remedy.  This  abrogation  and 
denial  of  rights,  for  which  the  States  alone  were  or  could  be 
responsible,  was  the  great  seminal  and  fundamental  wrong  which 
was  intended  to  be  remedied.  And  the  remedy  to  be  provided 
must  necessarily  be  predicated  upon  that  wrong.  It  must  as- 
sume that  in  the  cases  provided  for,  the  evil  or  wrong  actually 
committed  rests  upon  some  State  law  or  State  authority  for  its 
excuse  and  perpetration.    .     .    . 

This  amendment,  as  well  as  the  Fourteenth,  is  undoubtedly 
self-executing  without  any  ancillary  legislation,  so  far  as  its 
terms  are  applicable  to  any  existing  state  of  circumstances.  By 
its  own  unaided  force  and  effect  it  abolished  slavery,  and  estab- 
lished universal  freedom.  Still,  legislation  may  be  necessary 
and  proper  to  meet  all  the  various  cases  and  circumstances  to 
be  affected  by  it,  and  to  prescribe  proper  modes  of  redress  for  its 
violation  in  letter  or  spirit.  And  such  legislation  may  be  pri- 
mary and  direct  in  its  character ;  for  the  amendment  is  not  a 
mere  prohibition  of  State  laws  establishing  or  upholding  slavery, 
but  an  absolute  declaration  that  slavery  or  involuntar\'  servitude 
shall  not  exist  in  any  part  of  the  United  States.    .    .    . 

We  must  not  forget  that  the  province  and  scope  of  the  Thir- 
teenth and  Fourteenth  Amendments  are  different;  the  former 
simply  abolished  slavery :  the  latter  prohibited  the  States  from 
abridging  the  privileges  or  immunities  of  citizens  of  the  United 
States;  from  depriving  them  of  life,  liberty,  or  property  with- 
out due  process  of  law,  and  from  denying  to  any  the  equal  pro- 
tection of  the  laws.  The  amendments  are  different,  and  the 
powers  of  Congress  under  them  are  different.  WHiat  Congress 
has  power  to  do  under  one,  it  may  not  have  power  to  do  under 
the  other.  Under  the  Thirteenth  Amendment,  it  has  only  to  do 
with  slavery  and  its  incidents.  Under  the  Fourteenth  Amend- 
ment, it  has  power  to  counteract  and  render  nuiratory  all  Statu 
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laws  and  proceedings  which  have  the  effect  to  abridge  any  of 
the  privilocros  or  immunities  of  citizens  of  the  United  States,  or 
to  deprive  tliem  of  life,  liberty  or  property  without  due  process 
of  law,  or  to  deny  to  any  of  them  the  equal  protection  of  the 
laws.  Under  the  Thirteenth  Amendment,  the  legislation,  so  far 
as  necessary  or  proper  to  eradicate  all  forms  and  incidents  of 
slaven-  and  involuntary  servitude,  may  be  direct  and  primary, 
operating  upon  the  acts  of  individuals,  whether  sanctioned  by 
State  legislation  or  not;  under  the  Fourteenth,  as  we  have  al- 
ready shown,  it  must  necessarily  be,  and  can  only  be,  corrective 
in  its  character,  addressed  to  counteract  and  afford  relief  against 
State  regulations  or  proceedings. 

The  only  question  under  the  present  head,  therefore,  is, 
whether  the  refusal  to  any  persons  of  the  accommodations  of  an 
inn,  or  a  public  conveyance,  or  a  place  of  public  amusement,  by 
an  individual,  and  without  any  sanction  or  support  from  any 
State  law  or  regulation,  does  inflict  upon  such  persons  any  man- 
ner of  servitude,  or  form  of  slavery,  as  those  terms  are  under- 
stood in  this  country?    .    .    . 

After  giving  to  these  questions  all  the  consideration  which 
their  importance  demands,  we  are  forced  to  the  conclusion  that 
such  an  act  of  refusal  has  nothing  to  do  with  slavery  or  involun- 
tary servitude,  and  that  if  it  is  violative  of  any  right  of  the 
party,  his  redress  is  to  be  sought  under  the  laws  of  the  State : 
or  if  those  laws  are  adverse  to  his  rights  and  do  not  protect  him, 
his  remedy  will  be  found  in  the  corrective  legislation  which  Con- 
gress has  adopted,  or  may  adopt,  for  counteracting  the  effect 
of  State  laws,  or  State  action,  prohibited  by  the  Fourteenth 
Amendment.  It  would  be  running  the  slavery  argument  into 
the  ground  to  make  it  apply  to  every  act  of  discrimination  which 
a  person  may  see  fit  to  make  as  to  the  guests  he  will  entertain, 
or  as  to  the  people  he  will  take  into  his  coach  or  cab  or  car,  or 
admit  to  his  concert  or  theatre,  or  deal  with  in  other  matters  of 
intercourse  or  business.     .     .     . 

On  the  whole,  we  are  of  opinion,  that  no  countenance  of  au- 
thority for  the  passage  of  the  law  in  question  can  be  found  in 
either  the  Thirteenth  or  Fourteenth  Amendments  of  the  Con- 
stitution ;  and  no  other  ground  of  authority  for  its  passage  being 
suggested,  it  must  necessarily  be  declared  void,  at  least  so  far 
as  its  operation  in  the  several  States  is  concerned. 

This  conclusion  disposes  of  the  cases  now  under  consideration. 
In  the  cases  of  the  Ignited  States  v.  Michael  Ryan,  and  of  Rich- 
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ard  A.  Robinson  and  Wife  v.  The  Memphis  &  Charleston  Rail- 
road Company,  the  judgments  must  be  affirmed.  In  the  other 
cases,  the  answer  to  be  given  will  be  that  the  first  and  second 
sections  of  the  act  of  Congress  of  March  1st,  1875,  entitled  **An 
Act  to  protect  all  citizens  in  their  civil  and  legal  rights,"  are 
unconstitutional  and  void,  and  that  judgment  should  be  ren- 
dered upon  the  several  indictments  in  those  cases  accordingly. 

And  it  is  so  ordered. 
Mr.  Justice  Harlan  dissenting.    .    ,    , 


TWINING  v.  STATE  OF  NEW  JERSEY. 

Supreme  Court  of  the  United  States.     1908. 
211  United  States,  78. 

Error  to  the  Court  of  Errors  and  Appeals  of  the  State  of  New 
Jersey. 

[Twining  and  Cornell,  plaintiffs  in  error,  directors  of  a  bank 
in  New  Jersey,  were  indicted  for  having  knowingly  exhibited  a 
false  paper  to  a  State  bank  examiner  with  intent  to  deceive  him 
as  to  the  condition  of  the  bank.  At  the  trial  the  defendants 
called  no  witnesses  and  did  not  testify  in  their  own  behalf.  In 
his  charge  to  the  jury  the  judge  said:  "Because  a  man  does 
not  go  upon  the  stand  you  are  not  necessarily  justified  in  draw- 
ing an  inference  of  guilt.  But  you  have  a  right  to  consider  the 
fact  that  he  does  not  go  upon  the  stand ^  where  a  direct  accusa- 
tion is  made  against  him."  The  defendants  were  convicted  and 
sentenced  to  imprisonment  for  six  and  four  years  respectively. 
This  was  affirmed  by  the  Court  of  Errors  and  Appeals,  and  the 
case  was  then  appealed  on  the  ground  that  the  charge  to  the 
jury  deprived  the  defendants  of  rights  and  immunities  which 
were  protected  by  the  Fourteenth  Amendment.] 

Mr.  Justice  Moody    .    .    .    delivered  tlie  opinion  of  the  court. 

In  the  view  we  take  of  the  case  we  do  not  deem  it  necessary 
to  consider  whether,  with  respect  to  the  federal  question,  there 
is  any  difference  in  the  situation  of  the  two  defendants.  It  is 
assumed,  in  respect  of  each,  that  the  jury  were  instructed  that 
they  might  draw  an  unfavorable  inference  against  him  from  his 
failure  to  testify,  where  it  was  within  his  power,  in  denial  of  the 
evidence  which  tended  to  incriminate  him.    The  law  of  the  State 
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.  .  .  permitted  such  an  inference  to  be  drawn.  .  .  .  The 
general  question  therefore,  is,  whether  such  a  law  violates  the 
Fourteenth  Amendment,  either  by  abridging  the  privileges  or 
inmiunities  of  citizens  of  the  United  States,  or  by  depriving 
persons  of  their  life,  liberty  or  property  without  due  process  of 
law.  In  order  to  bring  themselves  within  the  protection  of  the 
Constitution  it  is  incumbent  on  the  defendants  to  prove  two 
proi)Ositions :  first,  tliat  the  exemption  from  compulsory  self- 
incrimination  is  guaranteed  by  the  Federal  Constitution  against 
impairment  by  the  States;  and,  second,  if  it  be  so  guaranteed, 
that  the  exemption  was  in  fact  impaired  in  the  case  at  bar.  The 
first  proposition  naturally  presents  itself  for  earlier  considera- 
tion. If  the  right  here  asserted  is  not  a  Federal  right,  that  is 
the  end  of  the  case.  We  have  no  authority  to  go  further  and 
determine  whether  the  State  court  has  erred  in  the  interpreta- 
tion and  enforcement  of  its  own  laws. 

The  exemption  from  testimonial  compulsion,  that  is,  from  dis- 
closure as  a  witness  of  evidence  against  oneself,  forced  by  any 
form  of  legal  process,  is  universal  in  American  law,  though  there 
may  be  differences  as  to  its  exact  scope  and  limits.  At  the  time 
of  the  formation  of  the  Union  the  principle  that  no  person 
could  be  compelled  to  be  a  witness  against  himself  had  become 
embodied  in  the  common  law  and  distinguished  it  from  all  other 
systems  of  jurisprudence.  It  was  generally  regarded  then,  as 
now,  as  a  privilege  of  gi-eat  value,  a  protection  to  the  innocent 
though  a  shelter  to  the  guilty,  and  a  safeguard  against  heedless, 
unfounded  ^r  tyrannical  prosecutions.  Five  of  the  original  thir- 
teen States  (North  Carolina,  1776;  Pennsylvania,  1776;  Vir- 
^^'inia,  1776;  ]\Iassaehusctts,  1780;  New  Hampshire,  1784)  had 
then  guarded  the  principle  from  legislative  or  judicial  change 
by  ineluding  it  in  constitutions  or  bills  of  rights;  Maryland  had 
provided  in  her  constitution  (1776)  that  "no  man  ought  to  be 
compelled  to  give  evidence  against  himself,  in  a  common  court 
of  law,  or  in  any  other  court,  but  in  such  cases  as  have  been 
usually  practiced  in  this  State  or  may  hereafter  be  directed  by 
the  legislature;*'  and  in  the  remainder  of  those  States  there 
.seems  to  be  no  doubt  that  it  was  recognized  by  the  courts.  The 
privilege  was  not  included  in  the  Federal  Constitution  as  orig- 
inally adopted,  but  was  placed  in  one  of  the  ten  Amendments 
whifh  were  recommended  to  the  States  by  the  first  Congress,  and 
by  tlicm  adopted.  Since  then  all  the  States  of  the  Union  have, 
from  time  to  time,  with  varying  form  but  with  uniform  mean- 
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ing,  included  the  privilege  in  their  constitutions,  except  the 
States  of  New  Jersey  and  Iowa,  and  in  those  States  it  is  held 
to  be  part  of  the  existing  law.  State  v.  Zdanowicz,  69  N.  J.  L. 
308 ;  State  v.  Height,  117  Iowa,  650.  It  is  obvious  from  this 
short  statement  that  it  has  been  supposed  by  the  States  that,  so 
far  as  the  state  courts  are  concerned,  the  privilege  had  its  origin 
in  the  constitutions  and  laws  of  the  States,  and  that  persons  ap- 
pealing to  it  must  look  to  the  State  for  their  protection.  In- 
deed, sinoe  by  the  unvarying  decisions  of  this  court  the  first  ten 
Amendments  of  the  Federal  Constitution  are  restrictive  only  of 
National  action,  there  was  nowhere  else  to  look  up  to  the  time 
of  the  adoption  of  the  Fourteenth  Amendment,  and  the  State,  at 
least  until  then,  might  give,  modify  or  withhold  the  privilege  at 
its  will.    .    .    . 

The  defendants  contend,  in  the  first  place,  that  the  exemption 
from  self-incrimination  is  one  of  the  privileges  and  immunities 
of  citizens  of  the  United  States  which  the  Fourteenth  Amend- 
ment forbids  the  States  to  abridge.  It  is  not  argued  that  the 
defendants  are  protected  by  that  part  of  the  Fifth  Amendment 
whiv:h  provides  that  ''no  person  .  .  .  shall  be  compelled  in 
an}"  criminal  case  to  be  a  witness  against  himself,"  for  it  is 
recognized  by  counsel  that  by  a  long  line  of  decisions  the  first 
ten  Amendments  are  not  operative  on  the  States.  Barron  v. 
Baltimore,  7  Pet.  243;  Spies  v.  Illinois,  123  U.  S.  131;  Brown  v. 
New  Jersey,  175  U.  S.  172  ;  Barrington  v.  Missouri,  205.  U.  S.  483. 
But  it  is  argued  that  this  privilege  is  one  of  the  fundamental 
rights  of  National  citizensliip,  placed  under  National  protection 
by  the  Fourteenth  Amendment,  and  it  is  specifically  argued  that 
the  "privileges  and  immunities  of  citizens  of  the  United  States," 
protected  against  State  action  by  tliat  Amendment,  include  those 
fundamental  personal  riglits  which  were  protected  against  Na- 
tional action  by  the  first  eight  Amendments;  that  this  was  the 
intention  of  the  framcrs  of  the  Fourteenth  Amendment,  and  that 
this  part  of  it  would  otherwise  have  little  or  no  meaning  and 
effect.  These  arguments  are  not  new  to  this  court  and  the  an- 
swer to  them  is  found  in  its  decisions.  The  meaning  of  the 
phrase  "privileges  and  immunities  of  citizens  of  the  United 
States,"  as  used  in  the  Fourteenth  Amendment,  came  under 
early  consideration  in  the  Slaughter-IIouse  Cases,  16  Wall.  36. 

There  can  be  no  doubt,  so  far  as  the  decision  in  the  Slaughter- 
IIouse  Cases  has  determined  the  question,  that  the  civil  rights 
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sometimes  described  as  fundamental  and  inalienable,  which  be- 
fore the  war  Amendments  were  enjoj^ed  by  state  citizenship  and 
protected  by  state  government,  were  left  untouched  by  this 
clause  of  the  Fourteenth  Amendment.  Criticism  of  this  case 
has  never  entirely  ceased,  nor  has  it  ever  received  universal  as- 
sent by  members  of  this  court.  Undoubtedly,  it  gave  much  less 
effect  to  the  Fourteenth  Amendment  than  some  of  the  public 
men  active  in  framing  it  intended,  and  disappointed  many 
others.  On  the  other  hand,  if  the  views  of  the  minority  had  pre- 
vailed it  is  easy  to  see  how  far  the  authority  and  independence 
of  the  States  would  have  been  diminished,  by  subjecting  all  their 
legislative  and  judicial  acts  to  correction  by  the  legislative  and 
review  by  the  judicial  branch  of  the  National  Government. 
But  we  need  not  now  inquire  into  the  merits  of  the  original  dis- 
pute. This  part  at  least  of  the  Slaughter-House  Cases  has  been 
steadily  adhered  to  by  this  court,  so  that  it  was  said  of  it,  in  a 
case  where  the  same  clause  of  the  amendment  was  under  con- 
sideration (Maxwell  v.  Dow,  176  U.  S.  581,  591),  ''The  opinion 
upon  the  matters  actually  involved  and  maintained  by  the  judg- 
ment in  the  case  has  never  been  doubted  or  overruled  by  any 
judgment  of  this  court."  The  distinction  between  National  and 
state  citizenship  and  their  respective  privileges  there  drawn 
has  come  to  be  firmly  established.  And  so  it  was  held  that  the 
right  of  peaceable  a.ssembly  for  a  lawful  purpose  (it  not  appear- 
ing that  the  purpose  had  any  reference  to  the  National  Govern- 
ment) was  not  a  right  secured  by  the  Constitution  of  the  United 
States,  although  it  was  said  that  the  right  existed  before  the 
adoption  of  t'lc  Constitution  of  the  United  States,  and  that  "it 
Is  and  always  has  been  one  of  the  attributes  of  citizenship  under 
a  free  government."  United  States  v.  Cruikshank,  92  U.  S. 
542,  551.  And  see  Hodges  v.  United  States,  203  U.  S.  1.  In 
each  case  the  Slaughter-House  Cases  were  cited  by  the  court, 
and  in  the  latter  case  the  rights  described  by  Mr.  Justice  Wash- 
ington were  again  treated  as  rights  of  state  citizenship  under 
state  protection.  If,  then,  it  be  assumed,  without  deciding  the 
noint,  that  an  exemption  from  compulsory  self-incrimination  is 
what  Ls  described  as  a  fundamental  right  belonging  to  all  who 
live  under  a  free  government,  and  incapable  of  impairment  by 
legislation  or  judicial  decision,  it  Ls,  so  far  as  the  States  are 
concerned,  a  fundamental  right  inherent  in  state  citizenship,  and 
is  a  privilege  or  immunity  of  that  citizenship  only.  Privileges 
and  immunities  of  citizens  of  the  United  States,  on  the  other  hand, 
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are  only  such  as  arise  out  of  the  nature  and  essential  character 
of  the  National  Government,  or  are  specifically  granted  or  se- 
cured to  all  citizens  or  persons  by  the  Constitution  of  the  United 
States.  Slaughter-House  Cases,  16  Wall.  70;  In  re  Kemmler, 
136  U.  S.  436,  448 ;  Duncan  v.  Missouri,  152  U.  S.  377,  382. 

Thus  among  the  rights  and  privileges  of  National  citizenship 
recognized  by  this  court  are  the  right  to  pass  freely  from  State 
to  State,  Crandall  v.  Nevada,  6  Wall.  35 ;  the  right  to  petition 
Congress  for  a  redress  of  grievances.  United  States  v.  Cruik- 
shank,  92  U.  S.  542;  the  right  to  vote  for  National  officers,  Ex 
parte  Yarbrough,  110  U.  S.  651;  Wiley  v.  Sinkler,  179  U.  S. 
58 ;  the  right  to  enter  public  lands.  United  States  v.  Waddell, 
112  U.  S.  76;  the  right  to  be  protected  against  violence  while 
in  the  lawful  custody  of  the  United  States  marshal,  Logan  v. 
United  States,  144  U.  S.  263 ;  and  the  right  to  inform  the  United 
States  authorities  of  violation  of  its  laws.  In  re  Quarles,  158 
U.  S.  532.  Most  of  these  cases  were  indictments  against  indi- 
viduals for  conspiracies  to  deprive  persons  of  rights  secured  by 
the  Constitution  of  the  United  States,  and  met  with  a  different 
fate  in  this  court  from  the  indictments  in  United  States  v. 
Cruikshank  and  Hodges  v.  United  States,  because  the  rights  in 
the  latter  cases  were  rights  of  state  and  not  of  National  citizen- 
ship. But  assuming  it  to  be  true  that  the  exemption  from  self- 
incrimination  is  not,  as  a  fundamental  right  of  National  citizen- 
ship, included  in  the  privileges  and  immunities  of  citizens  of  the 
United  States,  counsel  insist  that,  as  a  right  specifically  granted 
or  secured  by  the  Federal  Constitution,  it  is  included  in  them. 
This  view  is  based  upon  the  contention  which  must  now  be  ex- 
amined, that  the  safeguards  of  personal  rights  which  are  enu- 
merated in  the  first  eight  Articles  of  amendment  to  the  Federal 
Constitution,  sometimes  called  the  Federal  Bill  of  Rights, 
though  they  were  by  those  Amendments  originally  secured  only 
against  National  action,  are  among  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States,  which  this  clause  of  the 
Fourteenth  Amendment  protects  against  state  action.  This 
view  has  been,  at  different  times,  expressed  by  justices  of  this 
court  (Mr.  Justice  Field  in  O'Niel  v.  Vermont,  144  U.  S.  323, 
361 ;  Mr.  Justice  Harlan  in  the  same  case,  370,  and  in  ^laxwell 
V.  Dow,  176  U.  S.  606,  617)  and  was  undoubtedly  that  enter- 
tained by  some  of  those  who  framed  the  Amendment.  It  is,  how- 
ever, not  profitable  to  examine  the  weighty  arguments  in  its 
favoi,  for  the  question  is  no  longer  open  in  this  court.     The 
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ri^ht  of  trial  by  jury  in  civil  cases,  guaranteed  by  the  Seventh 
Amendinont  (Walker  v.  Saiivinet.  92  U.  S.  90),  and  the  right  to 
l)ear  arms  guaranteed  by  the  Second  Amendment  (Presser  v. 
Illinois,  116  U.  S.  252),  have  been  distinctly  held  not  to  be 
privileges  and  immunities  of  the  United  States  guaranteed  by 
the  Fourteenth  Amendment  against  abridgement  by  the  States, 
and  in  effect  the  same  decision  vvas  made  in  respect  of  the  guar- 
antee against  prosecution,  except  by  indictment  of  a  grand  jury, 
contained  in  the  Fifth  Amendment  (Hurtado  v.  California.  110 
U.  S.  516),  and  In  respect  to  the  right  to  be  confronted  with 
witnesses  contained  in  the  Sixth  Amendment.  West  v.  Louisi- 
ana, 194  U.  S.  258.  In  Maxwell  v.  Dow,  supra,  where  the  plain- 
tiff in  error  had  been  convicted  in  a  state  court  of  a  felony  upon 
information,  and  by  a  jury  of  eight  persons,  it  was  held  that  the 
indictment,  made  indispensable  by  the  Fifth  Amendment,  and 
the  trial  by  jury  guaranteed  by  the  Sixth  Amendment  were  not 
privileges  and  immunities  of  citi/»ens  of  the  United  States,  as 
those  words  were  used  in  the  Fourteenth  Amendment.    .    .    . 

We  conclude,  therefore,  that  the  exemption  from  compulsory 
self-incrimination  is  not  a  privilege  or  immunity  of  National 
citizenship  guaranteed  by  this  clause  of  the  Fourteenth  Amend- 
ment against  abridgement  by  the  States.    .    .    . 

[The  remaining  portion  of  this  opinion,  dealing  with  the 
meaning  of  the  phrase  **due  process  of  law/'  is  given  post, 
p.  942.] 
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Certificate  from  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  a  certificate  drawn  by  the  court  be- 
low as  the  basis  of  two  questions  which  are  submitted  for  our 
solution  in  order  to  enable  the  court  correctly  to  decide  issues 
in  a  case  which  it  has  under  consideration.  Those  issues  arose 
from  an  indictment  and  conviction  of  certain  election  officers  of 
the  State  of  Oklahoma  (the  plaintiffs  in  error),  of  the  crime  of 
having  conspired  unlawfully,  wilfully  and  fraudulently  to  de- 
prive certain  negro  citizens,  on  account  of  their  race  and  color, 
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of  a  right  to  vote  at  a  general  election  held  in  that  State  in  1910, 
they  being  entitled  to  vote  under  the  state  law  and  which  right 
was  secured  to  them  by  the  Fifteenth  Amendment  to  the  Con- 
stitution of  the  United  States.     .    .    . 

Suffrage  in  Oklahoma  was  regulated  by  §  1,  Article  III  of  the 
Constitution  under  which  the  State  was  admitted  into  the  Union. 
Shortly  after  the  admission  there  was  submitted  an  amendment 
to  the  Constitution  making  a  radical  change  in  that  article  which 
was  adopted  prior  to  November  8,  1910.  At  an  election  for 
members  of  Congress  which  followed  the  adoption  of  this 
Amendment,  certain  election  officers  in  enforcing  its  provisions 
refused  to  allow  certain  negro  citizens  to  vote  who  were  clearly 
entitled  to  vote  under  the  provision  of  the  Constitution  under 
which  the  State  was  admitted,  that  is,  before  the  amendment, 
and  who,  it  is  equally  clear,  were  not  entitled  to  vote  under  the 
provision  of  the  suffrage  amendment  if  that  amendment  gov- 
erned. The  persons  so  excluded  based  their  claim  of  right  to 
vote  upon  the  original  Constitution  and  upon  the  assertion  that 
the  suffrage  amendment  was  void  because  in  conflict  with  the 
prohibitions  of  the  Fifteenth  Amendment  and  therefore  afforded 
no  basis  for  denj^ing  them  the  right  guaranteed  and  protected 
by  that  Amendment.  And  upon  the  assumption  that  this  claim 
was  justified  and  that  the  election  officers  had  violated  the  Fif- 
teenth Amendment  in  denying  the  right  to  vote,  this  prosecution, 
as  we  have  said,  was  commenced.     .     .    . 

The  questions  which  the  court  below  asks  are  these : 

''1.  "Was  the  amendment  to  the  constitution  of.  Oklahoma, 
heretofore  set  forth,  valid? 

''2.  Was  that  amendment  void  in  so  far  as  it  attempted  to 
debar  from  the  right  or  privilege  of  voting  for  a  qualified  candi- 
date for  a  Member  of  Congress  in  Oklahoma,  unless  they  were 
able  to  read  and  write  any  section  of  the  constitution  of  Okla- 
homa, negro  citizens  of  the  United  States  who  were  otherwise 
qualified  to  vote  for  a  qualified  candidate  for  a  Member  of 
Congress  in  that  State,  but  who  were  not,  and  none  of  whose 
lineal  ancestors  was,  entitled  to  vote  under  any  form  of  govern- 
ment on  January  1,  18G6,  or  at  any  time  prior  thereto,  because 
they  were  then  slaves?" 

As  these  questions  obviously  relate  to  the  provisions  concern- 
ing suffrage  in  the  original  constitution  and  the  amendment  to 
those  provisions  which  forms  the  basis  of  the  controversy,  we 
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state  the  text  of  both.  The  orij^^inal  clause  so  far  as  material 
was  this: 

"The  qualified  electors  of  the  State  shall  be  male  citizens  of 
the  United  States,  male  citizens  of  the  State,  and  male  persons 
of  Indian  descent  native  of  the  United  States,  who  are  over  the 
age  of  twenty-one  years,  who  have  resided  in  the  State  one  year, 
in  the  county  six  months,  and  in  the  election  precinct  thirty 
days,  next  preceding  the  election  at  which  any  such  elector  offers 
to  vote." 

And  this  is  the  amendment: 

''^"^o  person  shall  be  registered  as  an  elector  of  this  State  or 
be  allowed  to  vote  in  any  election  herein,  unless  he  be  able  to 
read  and  write  any  section  of  the  constitution  of  the  State  of 
Oklalioma ;  but  no  person  who  w^as,  on  January  1,  1866,  or  at  any 
time  prior  thereto,  entitled  to  vote  under  any  form  of  govern- 
ment, or  who  at  that  time  resided  in  some  foreign  nation,  and 
no  lineal  descendant  of  such  person,  shall  be  denied  the  right 
to  register  and  vote  because  of  his  inability  to  so  read  and  write 
sections  of  such  constitution.    .    .    ." 

The  argument  of  the  Government  in  substance  says:  No 
question  Is  made  by  the  Government  concerning  the  validity  of 
the  literacy  test  provided  for  in  the  amendment  under  consid- 
eration as  an  independent  standard  since  the  conclusion  is  plain 
that  that  test  rests  on  the  exercise  of  state  judgment  and  there- 
fore cannot  be  here  assailed  either  by  disregarding  the  State's 
power  to  judge  on  the  subject  or  by  testing  its  motive  in  enact- 
ing the  provision.  The  real  question  involved,  so  the  argument 
of  the  Government  insists,  is  the  repugnancy  of  the  standard 
which  the  amendment  makes,  based  on  the  conditions  existing 
on  January  1,  1866,  because  on  its  face  and  inherently  con- 
sidering the  su])stance  of  things,  that  standard  is  a  mere  denial 
of  the  restrictions  imposed  by  the  prohibitions  of  the  Fifteenth 
Amendment  and  by  necessary  result  re-creates  and  perpetuates 
the  very  conditions  which  tlie  Amendment  was  intended  to  de- 
stroy. From  this  it  is  urged  that  no  legitimate  discretion  could 
liave  entered  into  the  fixing  of  such  standard  which  involved 
only  the  determination  to  directly  set  at  naught  or  by  indirec- 
tion avoid  the  commands  of  the  Amendment.  And  it  is  insistent 
that  nothing  contrary  to  these  propositions  is  involved  in  the 
contention  of  the  Government  tliat  if  the  standard  which  the 
suffrage  amendment  fixes  based  upon  the  conditions  existing  on 
January  1,  1866,  be  found  to  be  void  for  the  reasons  urged,  the 
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other  and  literacy  test  is  also  void,  since  that  contention  rests, 
not  upon  any  assertion  upon  the  part  of  the  Government  of  any 
abstract  repu^ancy  of  the  literacy  test  to  the  prohibitions  of 
the  Fifteenth  Amendment,  but  upon  the  relation  between  that 
test  and  the  other  as  formulated  in  the  suffrage  amendment  and 
the  inevitable  result  which  it  is  deemed  must  follow  from  hold- 
ing it  to  be  void  if  the  other  is  so  declared  to  be.    .    .    . 

The  questions  then  are:  (1)  Giving  to  the  propositions  of 
the  Government  the  interpretation  which  the  Government  puts 
upon  them  and  assuming  that  the  suffrage  provision  has  the  sig- 
nificance which  the  Government  assumes  it  to  have,  is  that  pro- 
vision as  a  matter  of  law  repugnant  to  the  Fifteenth  Amend- 
ment? which  leads  us  of  course  to  consider  the  operation  and 
effect  of  the  Fifteenth  Amendment.  (2)  If  yes,  has  the  assailed 
amendment  in  so  far  as  it  fixes  a  standard  for  voting  as  of 
January  1,  1866,  the  meaning  which  the  Government  attributes 
to  it?  which  leads  us  to  analyze  and  interpret  that  provision 
of  the  amendment.  (3)  If  the  investigation  as  to  the  two  prior 
subjects  establishes  that  the  standard  fixed  as  of  January  1 
1866,  is  void,  what  if  any  effect  does  that  conclusion  have  upon 
the  literacy  standard  otherwise  established  by  the  amendment? 
which  involves  determining  whether  that  standard,  if  legal,  may 
survive  the  recognition  of  the  fact  that  the  other  or  1866  stand- 
ard has  not  and  never  had  any  legal  existence.  Let  us  consid''/' 
these  subjects  under  separate  headings. 

1.     The  operation  and  effect  of  the  Fifteenth  Amendment. 

[Here  follows  the  text  of  the  Fifteenth  Amendment.] 

(a)  Beyond  doubt  the  Amendment  does  not  take  away  from 
the  state  governments  in  a  general  sense  the  power  over  suffrage 
which  has  belonged  to  tliose  governments  from  the  beginning 
and  without  the  possession  of  which  power  the  whole  fabric  upon 
which  the  division  of  state  and  national  authority  under  the 
Constitution  and  the  organization  of  both  governments  rest 
would  be  without  support  and  both  the  authority  of  the  nation 
and  of  the  State  would  fall  to  the  ground.  In  fact,  the  very 
command  of  the  Amendment  recognizes  the  possession  of  the 
general  power  by  the  State,  since  the  Amendment  seeks  to  regu- 
late its  exercise  as  to  the  particular  subject  with  which  it  deals. 

(b)  But  it  is  equally  beyond  the  possibility  of  question  that 
the  Amendment  in  express  terms  restricts  the  power  of  the 
United  States  or  the  States  to  abridge  or  deny  the  right  of  a 
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citizen  of  the  United  Stat^^s  to  vote  on  account  of  race,  color  or 
previous  condition  of  servitude.  The  restriction  is  coincident 
with  the  power  and  prevents  its  exertion  in  disreg:ard  of  the 
command  of  the  Amendment.  But  while  this  is  true,  it  is  true 
also  that  the  Amendment  does  not  change,  modify  or  deprive 
the  States  of  their  full  power  as  to  suffrage  except  of  course  as 
to  the  subject  with  which  the  Amendment  deals,  and  to  the  ex- 
tent that  obedience  to  its  command  is  necessary.  Thus  the  au- 
tliority  over  suffrage  which  the  States  possess  and  the  limitation 
whieh  the  Amendment  imposes  are  coordinate  and  one  may  not 
destroy  the  other  without  bringing  about  the  destruction  of 
both. 

(c)  While  in  the  true  sense,  therefore,  the  Amendment  gives 
no  right  of  suffrage,  it  was  long  ago  recognized  that  in  opera- 
tion its  prohibition  might  measurably  have  that  effect;  that  is 
to  say,  that  as  the  command  of  the  Amendment  was  self-execut- 
ing and  reached  without  legislative  action  the  conditions  of 
dlsr-rimination  against  which  it  was  aimed,  the  result  might 
arl^e  that  as  a  consequence  of  the  striking  down  of  a  discriminat- 
ing clause  a  right  of  suffrage  would  be  enjoyed  by  reason  of  the 
generic  character  of  the  provision  which  would  remain  after  the 
discrimination  was  stricken  out.  Ex  parte  Yarbrough,  110  U. 
S.  Col ;  Neal  v.  Delaware,  103  U.  S.  370.  A  familiar  illustration 
of  this  doctrine  resulted  from  the  effect  of  the  adoption  of  the 
Ameiidment  on  state  constitutions  in  which  at  the  time  of  the 
adoption  of  the  Amendment  the  right  of  suffrage  was  conferred 
on  all  white  male  citizens,  since  by  the  inherent  power  of  the 
Amendment  the  word  white  disappeared  and  therefore  all  male 
citizens  without  discrimination  on  account  of  race,  color  or  pre- 
vious condition  of  servitude  came  under  the  generic  grant  of 
suffrage  made  by  the  State. 

With  these  principles  before  us  how  can  there  be  room  for 
any  serious  dispute  concerning  the  repugnancy  of  the  standard 
based  upon  January  1,  1866  (a  date  which  preceded  the  adop- 
tion of  the  Fifteenth  Amendment),  if  the  suffrage  provision  fix- 
ing that  standard  is  susceptible  of  the  significance  which  the 
rjovornment  attributes  to  it?  Indeed,  there  seems  no  escape 
from  the  conclusion  that  to  hold  tliat  there  was  even  possibility 
for  dispute  on  the  subject  would  be  but  to  declare  that  the  Fif- 
teenth Amendment  not  only  had  not  the  self-executing  power 
which  it  has  been  recognized  to  have  from  the  beginning,  but 
that  its  provisions  were  wholly  inoperative  because  susceptible 
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of  being  rendered  inapplicable  by  mere  form  of  expression  em- 
bodying no  exercise  of  judgment  and  resting  upon  no  discernible 
reason  other  than  the  purpose  to  disregard  the  prohibitions  of 
the  Amendment  by  creating  a  standard  of  voting  which  on  its 
face  was  in  substance  but  a  revitalization  of  conditions  which 
when  they  prevailed  in  the  past  had  been  destroyed  by  the  self- 
operative  force  of  the  Amendment. 

2.  The  standard  of  January  1,  1866,  fixed  in  the  suffrage 
amendment  and  its  significance. 

The  inquiry  of  course  here  is,  Does  the  amendment  as  to  the 
particular  standard  which  this  heading  embraces  involve  the 
mere  refusal  to  comply  with  the  commands  of  the  Fifteenth 
Amendment  as  previously  stated?  This  leads  us  for  the  pur- 
pose of  the  analysis  to  recur  to  the  text  of  the  suffrage  amend- 
ment. Its  opening  sentence  fixes  the  literacy  standard  which  is 
all  inclusive  since  it  is  general  in  its  expression  and  contains  no 
word  of  discrimination  on  account  of  race  or  color  or  any  other 
reason.  This,  however,  is  immediately  followed  by  the  pro- 
visions creating  the  standard  based  upon  the  condition  existing 
on  January  1,  1866,  and  carving  out  those  coming  under  that 
standard  from  the  inclusion  in  the  literacy  test  which  would 
have  controlled  them  but  for  the  exclusion  thus  expressly  pro- 
vided for.    The  provision  is  this : 

''But  no  person  who  was,  on  January  1,  1866,  or  at  any  time 
prior  thereto,  entitled  to  vote  under  any  form  of  government, 
or  who  at  that  time  resided  in  some  foreign  nation,  and  no  lineal 
descendant  of  such  person,  shall  be  denied  the  right  to  register 
and  vote  because  of  his  inability  to  so  read  and  write  sections 
of  such  constitution." 

We  have  difficulty  in  finding  words  to  more  clearly  demon- 
strate the  conviction  we  entertain  that  this  standard  has  the 
characteristics  which  the  Government  attributes  to  it  than  does 
the  mere  statement  of  the  text.  It  is  true  it  contains  no  express 
words  of  an  exclusion  from  the  standard  which  it  establishes  of 
any  person  on  account  of  race,  color,  or  previous  condition  of 
servitude  prohibited  by  the  Fifteenth  Amendment,  but  the 
standard  itself  inherently  brings  that  result  into  existence  since 
it  is  based  purely  upon  a  period  of  time  before  the  enactment  of 
the  Fifteenth  Amendment  and  makes  that  period  the  control- 
ling and  dominant  test  of  the  right  of  suffrage.  In  other  words, 
we  seek  in  vain  for  any  ground  which  would  sustain  any  other 
interpretation  but  that  the  provision,  recurring  to  the  conditions 
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existing  before  the  Fifteenth  Amendment  was  adopted  and  the 
continuance  of  wliicli  the  Fifteenth  Amendment  prohibited,  pro- 
posed by  in  substance  and  effect  lifting  those  conditions  over  to 
a  period  of  time  after  tlie  Amendment  to  make  them  the  basis 
of  the  riglit  to  suffrage  conferred  in  direct  and  positive  disregard 
of  the  Fifteenth  Amendment.  And  the  same  result,  we  are  of 
opinion,  is  demonstrated  by  considering  whether  it  is  possible 
to  discover  any  basis  of  reason  for  the  standard  thus  fixed  other 
than  the  purpose  above  stated.  We  say  this  because  we  are 
unable  to  discover  how,  unless  the  prohibitions  of  the  Fifteenth 
Amendment  were  considered,  the  slightest  reason  was  afforded 
for  basing  the  classification  upon  a  period  of  time  prior  to  the 
Fifteenth  Amendment.  Certainly  it  cannot  be  said  that  there 
was  any  peculiar  necromancy  in  the  time  named  which  engen- 
dered attributes  affecting  the  qualification  to  vote  which  w^ould 
not  exist  at  another  and  different  period  unless  the  Fifteenth 
Amendment  was  in  view. 

While  these  considerations  establish  that  the  standard  fixed 
on  the  basis  of  the  1866  test  is  void,  they  do  not  enable  us  to 
reply  even  to  the  first  question  asked  by  the  court  below,  since 
to  do  so  we  must  consider  the  literacy  standard  established  by 
the  suffrage  amendment  and  the  possibility  of  its  surviving  the 
determination  of  the  fact  that  the  1866  standard  never  took  life 
since  it  was  void  from  the  beginning  because  of  the  operation 
upon  it  of  the  prohibitions  of  the  Fifteenth  Amendment.  And 
this  brings  us  to  the  last  heading: 

3.  The  deierviination  of  the  validity  of  the  literacy  test  and 
the  possibility  of  its  surviving  the  disappearance  of  the  1866 
siaiuhird  with  which  it  is  associated  in  the  suffrage  amendment. 

We  are  of  opinion  that  neither  forms  of  classification  nor 
methods  of  enumeration  should  be  made  the  basis  of  striking 
down  a  provision  which  was  independently  legal  and  therefore 
was  lawfully  enacted  because  of  the  removal  of  an  illegal  pro- 
vi.sion  with  which  the  legal  provision  or  provisions  may  have 
been  as.sociated.  We  state  what  we  hold  to  be  the  rule  thus 
strongly  because  we  are  of  opinion  that  on  a  subject  like  the  one 
under  consideration  involving  the  establishment  of  a  right  whose 
exorcise  lies  at  the  very  basis  of  government  a  much  more  exact- 
ing standard  is  required  than  would  ordinarily  obtain  where 
the  influence  of  the  declared  unconstitutionality  of  one  provision 
of  a  statute  upon  another  and  constitutional  provision  is  re- 
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quired  to  be  fixed.  ...  In  our  opinion  the  very  lan^age  of 
the  suffrage  amendment  expresses,  not  by  implication  nor  by 
forms  of  classification  nor  by  the  order  in  which  they  are  made, 
but  by  direct  and  positive  language  the  command  that  the  per- 
sons embraced  in  the  1866  standard  should  not  be  under  any 
conditions  subjected  to  the  literacy  test,  a  command  which  would 
be  virtually  set  at  naught  if  on  the  obliteration  of  the  one  stand- 
ard by  the  force  of  the  I^^ifteenth  Amendment  the  other  stand- 
ard should  be  held  to  continue  in  force.    .    .    . 

We  answer  the  first  question,  No,  and  the  second  question,  Yes. 

And  it  will  he  so  certified. 


UNITED  STATES  v.  WHEELER  et  al. 

Supreme  Court  of  the  United  States.     1920. 
254  United  States,  281. 

Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

The  case  is  here  under  the  Criminal  Appeals  Act  to  directly 
review  a  judgment  quashing  an  indictment  against  the  25  per- 
sons who  are  defendants  in  error.  The  indictment  contained 
four  counts,  but  as  the  fourth  is  now  abandoned  by  the  Govern- 
ment we  need  not  consider  it. 

The  first  count  charged  the  accused  with  conspiring,  in  viola- 
tion of  §  19  of  the  Criminal  Code,  to  injure,  oppress,  threaten, 
or  intimidate  221  named  persons,  alleged  to  be  citizens  gf  the 
United  States  residing  in  Arizona,  of  rights  or  privileges  se- 
cured to  them  by  the  Constitution  or  laws  of  the  United  States, 
tliat  is  to  say,  the  right  and  privilege  pertaining  to  citizens  of 
said  State  peacefully  to  reside  and  remain  therein  and  to  be 
immune  from  unlawful  deportation  from  that  State  to  another. 
And  the  overt  acts  alleged  were:  The  arming  of  the  conspira- 
tors; the  seizure  and  holding  of  the  persons  named  mitil  by 
means  of  a  railway  train  procured  for  that  purpose  the}^  were 
forcibly  transported  into  New  Mexico  and  in  that  State  released 
under  threat  of  death  or  great  bodily  harm  should  they  ever 
return  to  the  State  of  Arizona. 

The  second  count  was  the  same  as  the  first  except  that  only 
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25  of  the  persons  alleged  in  the  first  eount  to  have  been  injured 
were  named,  and  they  were  stated  to  be  citizens  of  the  United 
States  residing  in  but  not  citizens  of  the  State  of  Arizona. 

The  third  count  was  also  identical  with  the  first  except  that 
it  embraced  only  196  of  the  injured  persons  named  in  the  first 
count  and  one  additional  person  not  therein  named,  all  being 
declared  to  be  citizens  of  the  United  States  and  of  the  State  of 
Arizona  residing  in  that  State. 

The  court  quashed  the  indictment  on  the  ground  that  no  pow- 
er had  been  delegated  by  the  Constitution  to  the  United  States 
to  forbid  and  punish  the  wrongful  acts  complained  of,  as  the 
right  to  do  so  was  exclusively  within  the  authority  reserved  by 
that  instrument  to  the  several  States.  As  the  entire  case  will 
be  disposed  of  by  testing  the  accuracy  of  this  view  we  come  im- 
mediately to  consider  that  subject. 

In  argument  the  asserted  error  in  the  conclusion  is  based,  not 
upon  the  direct  result  of  any  particular  provision  of  the  Con- 
stitution, but  upon  implications  arising  from  that  instrument  as 
a  whole,  the  conditions  existing  at  the  time  of  its  adoption,  and 
the  consequences  iiievitabl}^  produced  from  the  creation  by  it  of 
the  Government  of  the  United  States.  A  wide  field  of  inquiry 
common  to  all  the  contentions  is  thus  opened.  In  order,  there- 
fore, to  afford  a  common  basis  by  which  to  measure  the  correct- 
ness of  the  various  implications  insisted  upon,  we  state  under 
separate  headings  doctrines  w^hich  are  applicable  to  all  the  con- 
tentions and  which  are  in  reason  so  well  founded  and  so  con- 
clusively sustained  by  authority  as  to  be  indisputable. 

(a)  In  all  the  States  from  the  beginning  down  to  the  adop- 
tion of  the  Articles  of  Confederation  the  citizens  thereof  pos- 
sessej  the  fundamental  right,  inherent  in  citizens  of  all  free 
gx)vcrnments,  peacefully  to  dwell  within  the  limits  of  their  re- 
spective States,  to  move  at  will  from  place  to  place  therein,  and 
to  have  free  ingress  thereto  and  egress  therefrom,  with  a  con- 
sequent authority  in  the  States  to  forbid  and  punish  violations 
of  this  fundamental  right.  Corfield  v.  Corj^ell,  4  Wash.  C.  C. 
371,  380-381 ;  Slanghter-IIouse  Cases,  16  Wall.  36,  76. 

(b)  Whctlier,  in  disregard  of  the  principles  of  comity,  any 
of  the  States  recognized  in  their  owti  citizens  rights  on  this  sub- 
ject which  thiy  refused  to  grant  to  citizens  of  other  States,  we 
need  not  consider,  in  view  of  the  provision  of  the  Arti'les  of 
Confederation  on  the  subject.  By  that  provision  uniformity 
was  8ccur«id,  not  by  lodging  power  in  Congress  to  deal  with  the 
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subject,  but,  while  reserving  in  the  several  States  the  authority 
which  they  had  theretofore  enjoyed,  yet  subjecting  such  author- 
ity to  a  limitation  inhibiting  the  power  from  being  used  to  dis- 
criminate. The  text  of  Article  IV  which  provides  for  this  sub- 
ject is  as  follows: 

''The  better  to  secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  the  different  States  in  this 
Union,  the  free  inhabitants  of  each  of  these  States,  paupers, 
vagabonds  and  fugitives  from  justice  excepted,  shall  be  entitled 
to  all  privileges  and  immunities  of  free  citizens  in  the  several 
States;  and  the  people  of  each  State  shall  have  free  ingress  and 
regress  to  and  from  any  other  State,     .    .    .*' 

Thus,  while  power  remained  in  tlie  several  States,  the  bound- 
aries demarking  them  became,  at  least  for  the  purpose  of  the 
enjoyment  of  the  right  here  in  question,  negligible,  and  the 
frontiers  of  the  Confederation  became  the  measure  of  the  equal 
right  secured  to  the  inhabitants  of  each  and  all  the  States. 

(c)  That  the  Constitution  plainly  intended  to  preserve  and 
enforce  the  limitation  as  to  discrimination  imposed  upon  the 
States  by  Article  IV  of  the  Articles  of  Confederation,  and  thus 
necessarily  assumed  the  continued  possession  by  the  States  of 
the  reser^'ed  power  to  deal  with  free  residence,  ingress  and 
egress,  cannot  be  denied  for  the  following  reasons:  (1)  Be- 
cause the  text  of  Article  IV,  §  2,  of  the  Constitution,  makes 
manifest  that  it  was  drawTi  with  reference  to  the  corresponding 
clause  of  the  Articles  of  Confederation  and  was  intended  to  per- 
petuate its  limitations;  and  (2)  because  that  view  has  been  so 
conclusively  settled  as  to  leave  no  room  for  controversy.  Thus 
in  Paul  V.  Virginia,  8  Wall.  168,  180,  considering  the  operation 
and  effect  of  Article  IV,  §  2,  of  the  Constitution,  it  was  said : 

*'It  was  undoubtedly  the  object  of  the  clause  in  question  to 
place  the  citizens  of  each  State  upon  the  same  footing  with  citi- 
zens of  other  States,  so  far  as  the  advantages  resulting  from 
citizenship  in  those  States  are  concerned.  It  relieves  them  from 
the  disabilities  of  alienage  in  other  States;  it  inhibits  discrim- 
inating legislation  against  them  by  other  States;  it  gives  them  the 
right  of  free  ingress  into  other  States,  and  egress  from  them : 
it  insures  to  them  in  other  States  the  same  freedom  possessed  by 
the  citizens  of  those  States  in  the  acquisition  and  enjoyment  of 
property  and  in  the  pursuit  of  happiness ;  and  it  secures  to  them 
in  other  States  the  equal  protection  of  their  laws.  It  has  been 
justly  said  that  no  provision  in  the  Constitution  has  tended  so 
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stroiiirly  to  constitute  the  citizens  of  the  United  States  one  peo- 
ple as  this. 

** Indeed,  without  some  provision  of  the  kind  removing  from 
the  citizens  of  each  State  the  disabilities  of  aliena2:e  in  the  other 
States,  and  giving  them  equality  of  privileges  with  citizens  of 
those  State's,  the  Republic  would  have  constituted  little  more 
than  a  league  of  States ;  it  w^ould  not  have  constituted  the  Union 
which  now  exists." 

Again,  in  Ward  v.  Maryland,  12  Wall.  418,  430,  upon  the  same 
subject,  the  court  declared : 

"Attempt  will  not  be  made  to  define  the  words  'privileges  and 
immunities,'  or  to  specify  .the  rights  which  they  are  intended 
to  secure  and  protect,  beyond  what  may  be  necessary  to  the  de- 
cision of  the  case  before  the  court.  Beyond  doubt  those  words 
are  words  of  very  comprehensive  meaning,  but  it  will  be  suffi- 
cient to  say  that  the  clause  plainly  and  unmistakable  secures  and 
protects  the  right  of  a  citizen  of  one  State  to  pass  into  any  other 
State  of  the  Union  for  the  purpose  of  engaging  in  lawful  com- 
merce, trade,  or  business  without  molestation ;  to  acquire  per- 
sonal property;  to  take  and  hold  real  estate;  to  maintain  actions 
in  the  courts  of  the  State;  and  to  be  exempt  from  any  higher 
taxes  or  excises  than  are  imposed  by  the  State  upon  its  own  citi- 
zens." .  .  .  [Here  follows  a  passage  from  the  Slaughter- 
ITouse  Cases,  16  Wallace,  36,  75-76,  beginning  with  the  words, 
"There  can  be  but  little  question,"  and  including  the  passage 
from  Corfield  v.  Corj^ell,  4  Wash.  C.  C.  371,  380-381,  which  is 
printed  ante,  p.  317.] 

The  controlling  influence  of  the  opinion  in  the  Slaughter- 
Ilouse  Cases,  as  well  as  that  of  Mr.  Justice  Washington  in  Cor- 
field V.  Coryell,  stands  out  in  bolder  relief  when  it  is  observed 
that  in  the  latter  case,  following  the  statement  of  the  general 
principles  contained  in  the  passage  quoted  in  the  Slaughter- 
I louse  Ca.sos,  there  is  found,  by  way  of  illustration,  an  enumera- 
tion of  particular  rights  declared  to  be  clearly  embraced  by  the 
general  principles,  one  of  which  is  described  as,  "The  right  of 
a  citizen  of  one  state  to  pa.ss  through,  or  reside  in  any  other  state, 
for  purposes  of  trade,  agriculture,  professional  pursuits,  or 
otherwise." 

Applying  these  doctrines,  let  us  come  to  test  the  soundness 
of  the  implications  from  the  Constitution  relied  upon  to  estab- 
lish the  absence  of  all  state  authority  to  deal  with  the  individual 
wrongs  complained  of,  and  the  possession  by  the  Federal  Gov- 
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ernraent  of  power  for  that  purpose;  and,  as  pertinent  thereto, 
to  refer  briefly  to  the  authorities  which  it  is  assumed  sustain 
those  implications. 

Undoubtedly  the  right  of  citizens  of  the  States  to  reside  peace- 
fully in,  and  to  have  free  ingress  into  and  egress  from,  the 
several  States  had,  prior  to  the  Confederation,  a  two-fold  aspect : 
(1)  as  possessed  in  their  own  States  and  (2)  as  enjoyed  in  vir- 
tue of  the  comity  of  other  States.  But  although  the  Constitu- 
tion fused  these  distinct  rights  into  one  by  providing  that  one 
State  should  not  deny  to  the  citizens  of  other  States  rights  given 
to  its  own  citizens,  no  basis  is  afforded  for  contending  that  a 
wrongful  prevention  by  an  individual  of  the  enjoyment  by  a 
citizen  of  one  State  in  another  of  rights  possessed  in  that  State 
by  its  own  citizens  was  a  violation  of  a  right  afforded  by  the 
Constitution.  This  is  the  necessary  result  of  Article  IV,  §  2, 
which  reserves  to  the  several  States  authority  over  the  subject, 
limited  by  the  restriction  against  state  discriminatory  action, 
hence  excluding  federal  authority  except  where  invoked  to  en- 
force the  limitation,  which  is  not  here  the  case ;  a  o-on elusion  ex- 
pressly sustained  by  the  ruling  in  United  States  v.  Harris,  106 
U.  S.  629,  645,  to  the  effect  that  the  second  section  of  Article  lY, 
like  the  Fourteenth  Amendment,  is  directed  alone  against  state 
action.  And  this  was  but  a  summary  of  what  had  been  pre- 
viously pointed  out  in  the  Slaughter-House  Cases,  16  Wall.  36. 

Nor  is  the  situation  changed  by  assuming  that  as  a  State  has 
the  power,  by  depriving  its  o"wti  citizens  of  the  right  to  reside 
peacefully  therein  and  to  free  ingress  thereto  and  egi-ess  there- 
from, it  may,  without  violating  the  prohibitions  of  Article  IV 
against  discrimination,  apply  a  lil^e  rule  to  citizens  of  other 
States,  and  hence  engender,  outside  of  Article  IV,  a  federal 
right.  This  must  be  so  since  the  proposition  assumes  that  a 
State  could,  without  violating  the  fundamental  limitations  of 
the  Constitution  other  than  those  of  Article  IV,  §  2,  enact  legis- 
lation incompatible  with  its  existence  as  a  free  government  and 
destructive  of  the  fundamental  rights  of  its  citizens;  and  fur- 
thermore, because  the  premise  upon  which  the  proposition  rests 
is  state  action  and  the  existence  of  federal  power  to  determine 
the  repugnancy  of  such  action  to  the  Constitution,  matters 
which,  not  being  here  involved,  are  not  disputed. 

This  leads  us  furthermore  to  point  out  that  the  case  of  Cran- 
dall   V.  Nevada,  6  Wall.  35,  so  much  relied  upon  in  the  argu- 
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ment,  is  inapplicable,  not  only  because  it  involved  the  validity 
of  state  action,  but  because  the  state  statute  considered  in  that 
case  was  held  to  directly  burden  the  performance  by  the  United 
States  of  its  governmental  functions  and  also  to  limit  rights  of 
the  citizens  growing  out  of  such  functions;  and  hence  it  also 
follows  that  the  observation  made  in  Twining  v.  New  Jersey,  211 
U.  S.  78,  97,  to  the  effect  that  it  had  been  held  in  the  Crandall 
Case  that  the  privilege  of  passing  from  State  to  State  is  an  at- 
tribute of  national  citizenship,  may  here  be  put  out  of  view  as 
inapposite. 

With  the  object  of  confining  our  decision  to  the  case  before 
us,  we  say  that  nothing  we  have  stated  must  be  considered  as 
imply i!ig  a  want  of  power  in  the  United  States  to  restrain  acts 
which,  although  involving  ingress  or  egress  into  or  from  a  State, 
have  for  their  direct  and  necessary  effect  an  interference  with 
the  performance  of  duties  which  it  is  incumbent  upon  the  United 
States  to  discharge,  as  illustrated  in  the  Crandall  Case,  supra. 

Judgment  affirmed. 

^Ir.  Justice  Clarke  dissents. 

Note. — As  a  factor  in  determining  the  course  of  American  consti- 
tutional development,  the  decision  in  the  Slaughter  House  Cases  is 
of  equal  importance  with  McCulloch  v.  Maryland  or  Gibbons  v. 
Ogdon,  and  the  court  which  rendered  it  evidently  acted  on  Marshall's 
injunction,  "We  must  never  forget  it  is  a  constitution  we  are  ex- 
pounding." The  decision  was  bitterly  attacked  by  those  who  felt  that 
it  sarrifirod  all  the  gains  to  personal  liberty  which  had  been  won  by 
the  Civil  War.  It  was  defended  by  those  who  saw  in  it  the  main- 
tenance of  the  due  authority  of  the  States  in  the  American  consti- 
tutional system.  The  judgment  concerning  it  which  now  prevails  is 
well  expressed  in  Warren,  The  Supreme  Court  in  United  States  His- 
tory, III.  2C9: 

Had  the  case  been  decided  otherwise,  the  States  would 
have  largoly  lost  their  autonomy  and  become,  as  political 
entities,  only  of  historical  interest.  If  every  civil  right  pos- 
sessed by  a  citizen  of  a  State  was  to  receive  the  protection 
of  the  National  Judiciary,  and  if  every  case  involving  such 
a  right  was  to  be  subject  to  its  review,  the  States  would 
be  placed  In  a  hopelessly  subordinate  position;  and  the  ulti- 
mate authority  over  the  citizens  of  the  State  would  rest 
with  the  National  Government.  The  boundary  lines  between 
the  States  and  the  National  Government  would  be  practically 
abolished,  and  the  rights  of  the  citizens  of  each  State  would 
be  Irrevocably  fixed  as  of  the  date  of  the  Fourteenth  Amend- 
ment, without  power  in  the  State  to  modify  them,  and  with 
power  In  the  Supreme  Court  of  the  Nation  to  review  any 
State  statute  asserted  to  be  In  violation  of  such  rights,  even 
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If  such  statute  affected  solely  a  matter  of  State  policy.     .    ,    . 
It  is  impossible   to  conceive   of  the   amount  of   litigation  on 
which  that  Court  would   have   been   called   to   pass,   if   State 
legislation    involving    every    possible    civil    right    of    a    State 
citizen    could     .     .     .     have    been    brought    before    it    under 
the  privilege  and  immunity  clause. 
It    is    interesting    to    compare    with    the    view    expressed    in    the 
Slaughter  House  Cases  the  view  taken  of  the  meaning  and  scope  of 
the    Fourteenth    Amendment    by    the    Congress    which    formulated    it. 
The   discussion    is   well   summarized    in   Flack,    The   Adoption   of   the 
Fourteenth   Amendment,   ch.   v.     See   also   Guthrie,   Lectures   on   the 
Fourteenth  Amendment,  and  an  acute  discussion  of  the  history  and 
meaning  of   all   the  war  amendments   incorporated   by   Chief   Justice 
Cooley  in  his  edition  of  Story's  Commentaries,  II,  632-692. 

The  Supreme  Court  has  never  attempted  any  full  and  exact  defi- 
nition of  the  phrase  "privileges  and  immunities  of  citizens"  as  used 
in  the  Constitution,  art.  IV,  sec.  2,  and  in  the  Foui:teenth  Amendment. 
"It  is  safer,  and  more  in  accordance  wnth  the  duty  of  a  judicial 
tribunal,  to  leave  its  meaning  to  be  determined  in  each  case,  upon 
a  view  of  the  particular  rights  asserted  and  denied  therein,"  Conner 
v.  Elliott  (1856),  18  Howard,  591,  593.  "This  provision  has  been  held, 
in  repeated  adjudications  of  this  court,  to  prohibit  discriminating 
legislation  by  one  State  against  the  citizens  of  another  State,  and  to 
secure  to  them  the  equal  protection  of  its  laws,  and  the  same  freedom 
possessed  by  its  own  citizens  in  the  acquisition  and  enjoyment  of 
property,"  Williams  v.  Bruffy  (1877),  96  U.  S.  176,  183.  But  a  State 
is  not  obliged  to  extend  to  citizens  of  other  States  the  same 
rights  In  its  common  property  which  it  gives  to  its  own  citizens, 
McCready  v.  Virginia  (1877),  94  U.  S.  391  (rights  in  oyster  beds), 
Manchester  v.  Massachusetts  (1891),  139  U.  S.  240  (fishing  rights  in 
public  waters),  Geer  v.  Connecticut  (1896),  161  U.  S.  519  (rights  In 
wild  game),  nor  is  it  prevented  from  imposing  upon  non-resident 
suitors  who  resort  to  its  courts  conditions  which  it  does  not  impose 
upon  its  own  citizens.  It  may  exact  from  non-residents  security  for 
costs  which  It  does  not  exact  from  residents,  and  it  may  permit  the 
attachment  of  a  non-resident's  property  under  conditions  which  do 
not  apply  to  the  attachment  of  a  resident's  property.  "Such  a  regula- 
tion of  the  Internal  affairs  of  a  State  cannot  reasonably  be  character- 
ized as  hostile  to  the  fundamental  rights  of  citizens  of  other  States. 
.  .  .  It  has  never  been  supposed  that  regulations  of  that  char- 
acter materially  interfered  with  the  enjoyment  by  citizens  of  each 
State  of  the  privileges  and  immunities  secured  by  the  Constitution 
to  citizens  of  the  several  States,"  Blake  v.  McClung  (1898),  172  U.  S. 
239,  256.  So  a  State  may  apply  to  a  non-resident  a  shorter  statute  of 
limitations  than  It  applies  to  residents  provided  it  be  reasonable, 
Canadian  Northern  Ry.  v.  Eggen  (1920),  252  U.  S.  553.  A  State  is 
not  bound  to  recognize  privileges  and  immunities  conferred  by  other 
States.  Hence  it  is  not  bound  to  permit  a  foreign  corporation  not 
engaged  in  foreign  or  interstate  commerce  to  exercise  its  corporate 
privileges   within   Its   jurisdiction.     "A   grant   of   corporate   existence 
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Is  a  grant  of  special  privD-^fees  to  the  corporators,  enabling  them  to 
act  for  certain  designated  purposes  as  a  single  individual.  .  .  . 
The  corporation  being  the  mere  creation  of  local  law  can  have  no 
legal  existence  beyond  the  limits  of  the  sovereignty  where  created," 
Paul  V.  Virginia  (1868),  8  ^V'illace,  168,  181.  A  corporation  is  not 
a  citizen  within  the  meaning  of  the  privileges  and  immunities  clause. 
Orient  Insurance  Co.  v.  Daggr  (1899),  172  U.  S.  557,  and  hence 
a  State  may  attach  conditions  tr  fhe  admission  of  a  foreign  corpora- 
tion unless  it  is  engaged  in  interstate  or  foreign  commerce  or  is 
acting  as  an  agency  of  the  Fedftral  Government,  Pembina  Mining 
Co.  V.  Pennsylvania  (1888),  125  U.  S.  181.  But  a  corporation  may 
claim  the  protection  of  all  applicable  provisions  of  the  Constitution 
It  may  not  be  compelled  to  relinquish  any  Federal  right  as  a  condi 
tion  of  permission  to  enter  or  contlnMo.  This  is  of  particular  im 
portance  in  connection  with  its  right  fa  sue  in  the  Federal  courts 
While  a  corporation  is  not  a  citizen  within  the  meaning  of  the  privl 
leges  and  immunities  clause,  on  the  other  hand  it  is  a  citizen  withir 
the  meaning  of  the  jurisdictional  clause  ot  the  Constitution.  Many 
States  have  sought  to  prevent  foreign  corporations  from  invoking  th** 
Jurisdiction  of  the  Federal  courts,  and  in  the  early  cases  in  which 
such  legislation  was  involved  the  court  failed  t-o  give  due  weight  to 
the  fact  that  a  foreign  corporation  has  certain  Federal  rights  of  which 
it  cannot  be  deprived.  But  in  Terrall  v.  Bu?:lre  Construction  Co. 
(1922),  257  U.  S.  529,  in  which  was  involved  thft  validity  of  a  statute 
of  Arkansas  which  forbade  any  foreign  corporation  doing  business 
In  that  State  to  remove  to  a  Federal  court  any  proceeding  to  which 
it  was  a  party  without  the  consent  of  the  other  pavty,  the  Supreme 
Court,  through  Mr.  Chief  Justice  Taft,  said: 

The  principle  established  by  the  more  recent  decisions  of 
this  court  is  that  a  State  may  not,  in  imposing  corditions 
upon  the  privilege  of  a  foreign  corporation's  doing  busi^iess 
in  the  State,  exact  from  It  a  waiver  of  the  exercise  o^  On 
constitutional  right  to  resort  to  the  federal  courts,  or  ther<»- 
after  withdraw  the  privilege  of  doing  business  because  of  Its 
exercise  of  such  right,  whether  waived  in  advance  or  not. 
The  principle  does  not  depend  for  its  application  on  the 
character  of  the  business  the  corporation  does,  whether  state 
or  interstate,  although  that  has  been  suggested  as  a  dis- 
tinction In  some  cases.  It  rests  on  the  ground  that  th* 
Federal  Constitution  confers  upon  citizens  of  one  State  the 
right  to  resort  to  federal  courts  in  another,  that  state  action, 
whether  legislative  or  executive,  necessarily  calculated  to 
curtail  the  free  exercise  of  the  right  thus  secured  Is  void 
because  the  sovereign  power  of  a  State  In  excluding  for' 
eign  corporations,  as  in  the  exercise  of  all  others  of  its  sot- 
ereign  powers,  is  subject  to  the  limitations  of  the  supreme 
fundamental  law.  It  follows  that  the  cases  of  Doyle  v.  Con- 
tinental Insurance  Co.,  94  U.  S.  535,  and  Security  Mutual  Life 
Insurance  O).  v.  Prewitt,  202  U.  S.  246,  must  be  considered  as 
orerruled  and  that  the  views  of  the  minority  Judges  In  those 
cases  have  become  the  law  of  this  court. 
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For  discussion  of  various  rights  claimed  to  be  under  the  protection 
of  the  privileges  and  immunities  clause  see  Butchers'  Union  Slaughter 
House  Co.  V.  Crescent  City  Live-Stock  Landing  Co.  (1884),  111  U.  S. 
746  (the  right  to  pursue  any  of  the  ordinary  occupations);  Ward  v. 
Maryland  (1870),  12  Wallace,  418;  Travelers'  Insurance  Co.  v.  Con- 
necticut (1902),  185  U.  S.  364;  Chalker  v.  Birmingham  &  Northwest- 
ern Ry.  (1919),  249  U.  S.  522  (right  to  be  free  from  discriminatory 
taxes);  United  States  v.  Reese  (1875),  92  U.  S.  214;  United  States 
v.  Cruikshank  (1876),  92  U.  S.  542;  (right  to  be  free  from  discrim- 
ination  in  the  exercise  of  the  franchise);  Minor  v.  Happersett  (1874), 
21  Wallace,  162  (right  to  vote);  Bradwell  v.  Illinois  (1873),  16 
Wallace,  130;  In  re  Lockwood  (1894),  154  U.  S.  116  (right  to  practice 
law);  Bartemeyer  v.  Iowa  (1873),  16  Wallace,  130  (right  to  sell 
liquor);  Maxwell  v.  Dow  (1900),  176  U.  S.  581  (the  guaranties  of 
the  first  eight  Amendments);  Williams  v.  Fears  (1900),  179  U.  S. 
270  (tax  on  emigration  agents) ;  Ferry  v.  Spokane,  Portland  &  Seattle 
Ry.   (1922),  258  U.  S.  314   (dower). 

In  order  to  determine  whether  a  State  law  deprives  a  party  of  any 
of  the  privileges  or  immunities  of  citizenship,  not  only  the  title  and 
avowed  purport  of  the  act  must  be  examined,  but  also  its  practical 
operation  and  effect,  Henderson  v.  Mayor  of  New  York  (1876),  92 
U.  S.  259;  Stockard  v.  Morgan  (1902),  185  U.  S.  27;  Ludwig  v.  West- 
ern Union  Telegraph  Co.  (1910),  216  U.  S.  146;  St.  Louis  Southwest- 
ern Ry.  V.  Arkansas  (1914),  235  U.  S.  350;  Mountain  Timber  Co.  v. 
Washington  (1917),  243  U.  S.  219. 

,  The  protection  of  the  Fourteenth  Amendment  is  afforded  only 
against  acts  of  the  States,  and  not  against  acts  of  individuals.  United 
States  V.  Cruikshank  (1876),  92  U.  S.  542;  Virginia  v.  Rives  (1879), 
100  U.  S.  313;  Civil  Rights  Cases  (1883),  109  U.  S.  3;  Hodges  v.  United 
States  (1906),  203  U.  S.  1.  The  same  rule  applies  to  the  Fifteenth 
Amendment,  James  v.  Bowman    (1903),  190  U.  S.  127. 


CHAPTER  IV. 

PROTECTION  TO  PERSONS  ACCUSED  OF  CRIME. 

Section  1.     Ex  Post  Facto  Laws. 

CALDER  V.  BULL. 

Supreme  Court  of  the  United  States.     1798. 
3  Dallas,  386. 

In  error  from  the  State  of  Connecticut. 

Chase,  Justice. — The  decision  of  one  question  determines 
(in  my  opinion)  the  present  dispute.  I  shall,  therefore,  state 
from  the  record  no  more  of  the  case,  than  I  think  necessary  for 
the  consideration  of  that  question  only. 

The  legislature  of  Connecticut,  on  the  2d  Thursday  of  May, 
1795,  pas.sed  a  resolution  or  law,  which,  for  the  reasons  as- 
signed, set  aside  a  decree  of  the  Court  of  Probate  for  Hartford, 
on  the  21st  of  March  1793,  which  decree  disapproved  of  the  will 
of  Normand  Morrison  (the  grandson),  made  the  21st  of  Au- 
gu.st  1779,  and  refused  to  record  the  said  will;  and  granted  a 
new  hearing  by  the  said  court  of  probate,  with  liberty  of  appeal 
therefrom,  in  six  months.  A  new  hearing  was  had,  in  virtue  of 
this  resolution,  or  law,  before  the  said  court  of  probate,  who,  on 
the  27th  of  July,  1795,  approved  the  said  bill,  and  ordered  it  to  be 
recorded.  At  August  1795,  appeal  was  then  had  to  the  superior 
court  at  Hartford,  who,  at  February  term  1796,  affirmed  the 
decree  of  the  court  of  probate.  Appeal  was  had  to  the  supreme 
court  of  errors  of  Connecticut,  who,  in  June  1796,  adjudged 
that  there  were  no  errors.  More  than  eighteen  months  elapsed 
from  the  decree  of  the  court  of  probate  (on  the  1st  of  March 
1793),  and  thereby  Caleb  Bull  and  wife  were  barred  of  all 
right  of  appeal,  by  a  statute  of  Connecticut.  There  was  no  law 
of  that  state  whereby  a  new  hearing  or  trial,  before  the  said 
court  of  probate,  might  be  obtained.  Calder  and  wife  claim 
the  premises  in  question,  in  right  of  his  wife,  as  heiress  of  N. 
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Morrison,  physician;  Bull  and  wife  claim  under  the  will  of  N. 
Morrison,  the  grandson. 

The  counsel  for  the  plaintiffs  in  error  contend,  that  the  said 
resolution  or  law  of  the  legislature  of  Connecticut,  granting  a 
new  hearing,  in  the  above  case,  is  an  ex  post  facto  law,  pro- 
hibited by  the  constitution  of  the  United  States;  that  any  law 
of  the  federal  government,  or  of  any  of  the  state  governments, 
contrary  to  the  constitution  of  the  United  States,  is  void;  and 
that  this  court  possesses  the  power  to  declare  such  law  void. 

The  effect  of  the  resolution  or  law  of  Connecticut,  above 
stated,  is  to  revise  a  decision  of  one  of  its  inferior  courts,  called 
the  court  of  probate  for  Hartford,  and  to  direct  a  new  hearing 
of  the  case  by  the  same  court  of  probate,  that  passed  the  decree 
against  the  will  of  Normand  Morrison.  By  the  existing  law  of 
Connecticut,  a  right  to  recover  certain  property  had  vested  in 
Calder  and  wife  (the  appellants),  in  consequence  of  a  decision 
of  a  court  of  justice,  but  in  virtue  of  a  subsequent  resolution 
or  law,  and  the  new  hearing  thereof,  and  the  decision  in  conse- 
quence, this  right  to  recover  certain  property  was  divested, 
and  the  right  to  the  property  declared  to  be  in  Bull  and  wife, 
the  appellees.  The  sole  inquiry  is,  whether  this  resolution  or 
law  of  Connecticut,  having  such  operation,  is  an  ex  post  facto 
law  within  the  prohibition  of  the  federal  constitution?     .     .     . 

All  the  restrictions  contained  in  the  constitution  of  the  United 
States,  on  the  power  of  the  state  legislatures,  were  provided  in 
favor  of  the  authority  of  the  Federal  government.  The  prohibi- 
tion against  their  making  any  ex  post  facto  laws  was  introduced 
for  greater  caution,  and  very  probably  arose  from  the  knowl- 
edge, that  the  parliament  of  Great  Britain  claimed  and  exercised 
a  power  to  pass  such  laws,  under  the  denomination  of  bills  of 
attainder,  or  bills  of  pains  and  penalties;  the  first  inflicting 
capital,  and  the  other  less  punishment.  These  acts  were  legis- 
lative judgments;  and  an  exercise  of  judicial  power.  Some- 
times, they  respected  the  crime,  by  declaring  acts  to  be  treason 
which  were  not  treason  when  committed ;  at  other  times  they 
violated  the  rules  of  evidence  (to  supply  a  deficiency  of  legal 
proof)  by  admitting  one  witness,  when  the  existing  law  required 
two;  by  receiving  evidence  without  oath ;  or  the  oath  of  the  wife 
against  the  husbnnd ;  or  other  testimony,  which  the  courts  of 
justice  would  not  admit;  at  other  times,  they  inflicted  punish- 
ments, where  the  party  was  not,  by  law,  liable  to  any  punish- 
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ment;  and  in  other  cases,  they  inflicted  greater  punishment, 
than  the  law  annexed  to  the  offense.  The  ground  for  the  exer- 
cise of  such  legislative  power  was  this,  that  the  safety  of  the 
kingdom  depended  on  the  death,  or  other  punishment,  of  the 
offender ;  as  if  traitors,  when  discovered,  could  be  so  formidable, 
or  the  government  so  insecure!  With  very  few  exceptions,  the 
advocates  of  such  laws  were  stimulated  by  ambition,  or  per- 
sonal resentment  and  vindictive  malice.  To  prevent  such  and 
similar  acts  of  violence  and  injustice,  I  believe  the  federal  and 
state  legislatures  were  prohibited  from  passing  any  bill  of  at- 
tainder, or  any  ex  post  facto  law.     .     .     . 

I  shall  endeavor  to  show  what  law  is  to  be  considered  an  ex 
post  facto  law,  within  the  words  and  meaning  of  the  prohibition 
in  the  federal  constitution.  The  prohibition,  ''that  no  state 
shall  pass  any  ex  post  facto  law,*'  necessarily  requires  some  ex- 
planation ;  for,  naked  and  without  explanation,  it  is  unintel- 
ligible, and  means  nothing.  Literally,  it  is  only,  that  a  law 
shall  not  be  passed  concerning,  and  after  the  fact,  or  thing  done, 
or  action  committed.  I  would  ask,  what  fact;  of  what  nature 
or  kind ;  and  by  whom  done?  That  Charles  I.,  king  of  England, 
was  beheaded ;  that  Oliver  Cromwell  was  protector  of  England ; 
that  Louis  XVL,  late  king  of  France,  w^as  guillotined, — are  all 
facts  that  have  happened ;  but  it  would  be  nonsense  to  suppose 
that  the  states  were  prohibited  from  making  any  law,  after 
either  of  these  events,  and  w^ith  reference  thereto.  The  pro- 
hibition, in  the  letter,  is  not  to  pass  any  law  concerning,  and 
after  the  fact ;  but  the  plain  and  obvious  meaning  and  intention 
of  the  prohibition  is  this :  that  the  legislatures  of  the  several 
states,  shall  not  pass  laws,  after  a  fact  done  by  a  subject,  or 
citizen,  which  shall  have  relation  to  such  fact,  and  shall  punish 
him  for  having  done  it.  The  prohibition,  considered  in  this 
light,  is  an  additional  bulwark  in  favor  of  the  personal  security 
of  the  subject,  to  protect  his  person  from  punishment  by  legisla- 
tive acts,  having  a  retrospective  operation.  I  do  not  think  it 
was  inserted,  to  secure  the  citizen  in  his  private  rights,  of  either 
property  or  contracts.  The  prohibitions  not  to  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts,  and  not 
to  pa.s.s  any  law  impairing  the  obligation  of  contracts,  were 
in.serted  to  secure  private  rights;  but  the  restriction  not  to 
pass  any  ex  post  facto  law,  was  to  secure  the  person  of  the  sub- 
ject from  injury  or  punishment,  in  consequence  of  such  law. 
If  the  prohibition  against  making  ex  post  facto  laws  was  in- 
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tended  to  secure  personal  rights  from  being  affected  or  injured 
by  such  laws,  and  the  prohibition  is  sufficiently  extensive  for 
that  object,  the  other  restraints  I  have  enumerated,  were  un- 
necessary, and  therefore  improper;  for  both  of  them  are  re- 
trospective. 

I  will  state  what  laws  I  consider  ex  post  facto  laws,  within 
the  words  and  the  intent  of  the  prohibition.  1st.  Every  law 
that  makes  an  action  done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal;  and  punishes  such 
action.  2d.  Every  law  that  aggravates  a  crime,  or  makes  it 
greater  than  it  was,  when  committed.  3d.  Every  law  that 
changes  the  punishment,  and  inflicts  a  greater  punishment,  than 
the  law  annexed  to  the  crime,  when  committed.  4th.  Every 
law  that  alters  the  legal  rules  of  evidence,  and  receives  less,  or 
different  testimony,  than  the  law  required  at  the  time  of  the 
commission  of  the  offense,  in  order  to  convict  the  offender.  All 
these,  and  similar  laws,  are  manifestly  unjust  and  oppressive. 
In  my  opinion,  the  true  distinction  is  between  ex  post  facto 
laws,  and  retrospective  laws.  Every  ex  post  facto  law  must 
necessarily  be  retrospective;  but  every  retrospective  law  is  not 
an  ex  post  facto  law;  the  former  only  are  prohibited.  Every 
law  that  takes  away  or  impairs  rights  vested,  agreeably  to  ex- 
isting laws,  is  retrospective,  and  is  generally  unjust,  and  may 
be  oppressive;  and  it  is  a  good  general  rule,  that  a  law  should 
have  no  retrospect;  but  there  are  cases  in  which  laws  may 
justly,  and  for  the  benefit  of  the  community,  and  also  of  indi- 
viduals, relate  to  a  time  antecedent  to  their  commencement;  as 
statutes  of  oblivion  or  of  pardon.  They  are  certainly  retro- 
spective, and  literally  both  concerning  and  after  the  facts  com- 
mitted. But  I  do  not  consider  any  law  ex  post  facto,  within 
the  prohibition,  that  mollifies  the  rigor  of  the  criminal  law: 
but  only  those  that  create  or  aggravate  the  crime;  or  increase 
the  punishment,  or  change  the  rules  of  evidence,  for  the  pur- 
pose of  conviction.  Every  law  that  is  to  have  an  operation  be- 
fore the  making  thereof,  as  to  commence  at  an  antecedent  time ; 
or  to  save  time  from  the  statute  of  limitations;  or  to  excuse 
acts  which  were  unlawful,  and  before  committed,  and  the  like, 
is  retrospective.  But  such  laws  may  be  proper  or  necessary,  as 
the  case  may  be.  There  is  a  great  and  apparent  difference  be- 
tween making  an  unlawful  act  lawful;  and  the  making  an  in- 
nocent action  criminal,  and  punishing  it  as  a  crime.  The  ex- 
pressions "ex  post  facto  laws"  are  technical,  they  had  been  in 
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use  long  before  the  revolution,  and  bad  acquired  an  appropriate 
meaning  by  legislators,  lawyers  and  autbors.  The  celebrated  and 
judicious  Sir  William  Blackstone,  in  his  Commentaries,  con- 
siders an  ex  post  facto  law  precisely  in  the  same  light  I  have 
done.  His  opinion  is  confirmed  by  his  successor,  Mr.  Woodde- 
son ;  and  by  the  author  of  the  Federalist,  who  I  esteem  superior 
to  both,  for  his  extensive  and  accurate  knowledge  of  the  true 
principles  of  government. 

I  also  rely  greatly  on  the  definition  or  explanation  of  ex  post 
facto  laws,  as  given  by  the  conventions  of  ^Massachusetts,  Mary- 
land and  North  Carolina,  in  their  several  constitutions  or  forms 
of  government.     .     .     . 

I  am  of  opinion,  that  the  fact,  contemplated  by  the  prohibi- 
tion, and  not  to  be  affected  by  a  subsequent  law,  was  some  fact 
to  be  done  by  a  citizen  or  subject.     .     .     . 

In  the  present  case,  there  is  no  fact  done  bj^  Bull  and  wife, 
plaintiffs  in  error,  that  is  in  any  manner  affected  by  the  law  or 
resolution  of  Connecticut;  it  does  not  concern,  or  relate  to,  any 
act  done  by  them.  The  decree  of  the  court  of  probate  of  Hart- 
ford (on  the  21st  March),  in  consequence  of  which  Calder  and 
wife  claim  a  right  to  the  property  in  question,  was  given  before 
the  said  law  or  resolution,  and  in  that  sense,  was  affected  and 
set  aside  by  it ;  and  in  consequence  of  the  law  allowing  a  hear- 
ing and  a  decision  in  favor  of  the  will,  they  have  lost  what 
they  would  have  been  entitled  to,  if  the  law  or  resolution,  and 
the  decision  in  consequence  thereof,  had  not  been  made.  The 
decree  of  the  court  of  probate  is  the  only  fact,  on  which  the 
law  or  resolution  operates.  In  my  judgment,  the  case  of  the 
plaintiffs  in  error,  is  not  within  the  letter  of  the  prohibition ; 
and  for  the  reasons  assigned,  I  am  clearly  of  opinion,  that  it  is 
not  within  the  intention  of  the  prohibition ;  and  if  within  the 
intention,  but  out  of  the  letter,  I  should  not,  therefore,  con- 
sider my.self  justified  to  construe  it  within  the  prohibition,  and 
therefore,  that  the  whole  was  void.     .     .     . 

I  am  of  the  opinion  that  the  decree  of  the  Supreme  Court  of 
Errors  of  Connecticut  be  affirmed  with  costs. 

Judgment  affii-med. 

[Mr.  Justice  Paterson,  Mr.  Justice  Iredell  and  Mr.  Jus- 
tice CusHiXQ  delivered  concurring  opinions.] 
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CTOIMINGS  V.  THE  STATE  OF  MISSOURI. 

Supreme  Court  of  the  United  States.     1867. 
4  Wallace,  277. 

Eri'or  to  the  Supreme  Court  of  Missouri. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  Missouri,  and  involves  a  consideration  of  the  test  oath 
imposed  by  the  constitution  of  that  State.  The  plaintiff  in  error 
is  a  priest  of  the  Roman  Catholic  Church,  and  was  indicted  and 
convicted  in  one  of  the  circuit  courts  of  the  State  of  the  crime 
of  teaching  and  preaching  as  a  priest  and  minister  of  that  relig- 
ious denomination  without  having  first  taken  the  oath,  and  was 
sentenced  to  pay  a  fine  of  five  hundred  dollars,  and  to  be  com- 
mitted to  jail  until  the  same  was  paid.  On  appeal  to  the  Su- 
preme Court  of  the  State,  the  judgment  was  affirmed. 

The  oath  prescribed  by  the  constitution,  divided  into  its  sep- 
arable parts,  embraces  more  than  thirty  distinct  affirmations  or 
tests.  Some  of  the  acts  against  which  it  is  directed,  constitute 
offenses  of  the  highest  grade,  to  which,  upon  conviction,  heavy 
penalties  are  attached.  Some  of  the  acts  have  never  been  classed 
as  offenses  in  the  laws  of  any  State,  and  some  of  the  acts,  under 
many  circumstances,  would  not  even  be  blameworthy.  It  re- 
quires the  affiant  to  deny  not  only  that  he  has  ever  "been  in 
armed  hostility  to  the  United  States,  or  to  the  lawful  authori- 
ties thereof,"  but,  among  otlier  things,  that  he  has  ever,  ''by 
act  or  word,"  manifested  his  adherence  to  the  cause  of  the 
enemies  of  the  United  States,  foreign  or  domestic,  or  his  desire 
for  their  triumph  over  the  arms  of  the  United  States,  or  his 
sympathy  with  those  engaged  in  rebellion,  or  lias  ever  harbored 
or  aided  any  person  engaged  in  guerilla  warfare  against  the 
loyal  inhabitants  of  the  United  States,  or  has  ever  entered  or 
left  the  State  for  the  purpose  of  avoiding  enrolment  or  draft 
in  the  military  service  of  the  United  States,  or,  to  escape  the  per- 
formance of  duty  in  the  militia  of  the  United  States,  has  ever 
indicated,  in  any  terms,  his  disaffection  to  the  government  of 
the  United  States  in  its  contest  with  the  Rebellion. 

Every  person  who  is  unable  to  take  this  oath  is  declared  in- 
capable of  holding,  in  the  State,  "any  office  of  honor,  trust,  or 
profit  under  its  authority,  or  of  being  an  officer,  councilman, 
director,  or  trustee,  or  cWhcr  manager  of  any  corporation,  public 
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or  private,  now  existing  or  hereafter  established  by  its  author- 
ity, or  of  acting  as  a  professor  or  teacher  in  any  educational 
institution,  or  in  anj^  common  or  other  school,  or  of  holding  any 
real  estate  or  other  property  in  trust  for  the  use  of  any  church, 
religious  society,  or  congregation." 

And  every  person  holding,  at  the  time  the  constitution  takes 
effect,  any  of  the  offices,  trusts,  or  positions  mentioned,  is  re- 
quired, within  sixty  days  thereafter,  to  take  the  oath;  and,  if  he 
fail  to  comply  with  this  requirement,  it  is  declared  that  his 
office,  trust,  or  position  shall  ipso  facto  become  vacant. 

No  person,  after  the  expiration  of  the  sixty  days,  is  permitted, 
without  taking  the  oath,  ''to  practice  as  an  attorney  or  counsel- 
lor-at-law,  nor  after  that  period  can  any  person  be  competent, 
as  a  bishop,  priest,  deacon,  minister,  elder,  or  other  clergyman, 
of  any  religious  persuasion,  sect,  or  denomination,  to  teach, 
preach,  or  solemnize  marriages." 

Fine  and  imprisonment  are  prescribed  as  a  punishment  for 
holding  or  exercising  any  of  "the  offices,  positions,  trusts,  pro- 
fessions, or  functions"  specified,  without  having  taken  the  oath; 
and  false  swearing  or  affirmation  in  taking  it  is  declared  to  be 
perjury,  punishable  by  imprisonment  in  the  penitentiary. 

The  oath  thus  required  is,  for  its  severity,  without  any  prece- 
dent that  we  can  discover.  In  the  first  place,  it  is  retrospective ; 
it  embraces  all  the  past  from  this  day ;  and,  if  taken  years  hence, 
it  will  also  cover  all  the  intervening  period.  In  its  retrospective 
feature  we  believe  it  is  peculiar  to  this  country.  In  England  and 
France  there  have  been  test  oaths,  but  they  were  always  limited 
to  an  affirmation  of  present  belief,  or  present  disposition  towards 
the  government,  and  were  never  exacted  with  reference  to  par- 
ticular instances  of  past  misconduct.  In  the  second  place,  the 
oath  is  directed  not  merely  against  overt  and  visible  acts  of  hos- 
tility to  the  government,  but  is  intended  to  reach  words,  de- 
sires, and  sympathies,  also.  And,  in  the  third  place,  it  allows  no 
distinction  between  acts  springing  from  malignant  enmity  and 
acts  which  may  have  been  prompted  by  charity,  or  affection, 
r)r  mlationship.  If  one  has  ever  expressed  sympathy  with  any 
who  were  drawn  into  the  Rebellion,  even  if  the  recipients  of 
that  sympathy  were  connected  by  the  closest  tics  of  blood,  he 
is  as  unable  to  subscribe  to  the  oath  a.s  the  most  active  and  the 
most  cruel  of  the  rebels,  and  is  equally  debarred  from  the  of- 
fices of  honor  or  trust,  and  the  positions  and  employments 
specified 
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But,  as  it  was  observed  by  the  learned  counsel  who  appeared 
on  behalf  of  the  State  of  Missouri,  this  court  cannot  decide  the 
case  upon  the  justice  or  hardship  of  these  provisions.  Its  duty 
is  to  determine  whether  they  are  in  conflict  with  the  Consti- 
tution of  the  United  States.  On  behalf  of  Missouri,  it  is  urged 
that  they  only  prescribe  a  qualification  for  holding  certain 
offices,  and  practicing  certain  callings,  and  that  it  is  therefore 
within  the  power  of  the  State  to  adopt  them.  On  the  other  hand, 
it  is  contended  that  they  are  in  conflict  with  that  clause  of  the 
Constitution  which  forbids  any  State  to  pass  a  bill  of  attainder 
or  an  ex  post  facto  law.     .     .     . 

Qualifications  relate  to  the  fitness  or  capacity  of  the  party  for 
a  particular  pursuit  or  profession.  Webster  defines  the  term  to 
mean  "any  natural  endo^vment  or  any  acquirement  which  fits  a 
person  for  a  place,  office,  or  employment,  or  enables  him  to  sus- 
tain any  character,  with  success. "  It  is  evident  from  the  nature 
of  the  pursuits  and  professions  of  the  parties,  placed  under  dis- 
abilities by  the  constitution  of  Missouri,  that  many  of  the  acts, 
from  the  taint  of  which  they  must  purge  themselves,  have  no  pos- 
sible relation  to  their  fitness  for  those  pursuits  and  professions. 
There  can  be  no  connection  between  the  fact  that  Mr.  Cummings 
entered  or  left  the  State  of  Missouri  to  avoid  enrolment  or  draft 
in  the  military  service  of  the  United  States  and  his  fitness  to 
teach  the  doctrines  or  administer  the  sacraments  of  his  church; 
nor  can  a  fact  of  this  kind  or  the  expression  of  words  of  sym- 
pathy with  some  of  the  persons  drawn  into  the  Rebellion  con- 
stitute any  evidence  of  the  unfitness  of  the  attorney  or  counsel- 
lor to  practice  his  profession,  or  of  the  professor  to  teach  the 
ordinary  branches  of  education,  or  of  the  want  of  business 
knowledge  or  business  capacity  in  the  manager  of  a  corporation, 
or  in  any  director  or  trustee.  It  is  manifest  upon  the  simple 
statement  of  many  of  the  acts  and  of  the  professions  and  pur- 
suits, that  there  is  no  such  relation  between  them  as  to  render 
a  denial  of  the  commission  of  the  acts  at  all  appropriate  as  a 
condition  of  allowing  the  exercise  of  the  professions  and  pur- 
suits. The  oath  could  not,  therefore,  have  been  required  as  a 
means  of  ascertaining  whether  parties  were  qualified  or  not  for 
their  respective  callings  or  the  trusts  with  which  they  were 
charged.  It  was  required  in  order  to  reach  the  person,  not  the 
calling.  It  was  exacted,  not  from  any  notion  tliat  the  several 
acts  designated  indicated  unfitness  for  the  callings,  but  because 
it  was  thought  that  the  several  acts  deserved  punishment,  and 
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that  for  many  of  them  there  was  no  way  to  inflict  punishment 
except  by  depriving  the  parties,  wlio  had  committed  them,  of 
some  of  the  rights  and  privileges  of  the  citizen. 

The  disabilities  created  by  the  constitution  of  ]\Iissouri  must 
be  regarded  as  penalties — they  constitute  punishment.  We  do 
not  agree  with  the  counsel  of  ^Missouri  that  ''to  punish  one  is  to 
deprive  him  of  life,  liberty,  or  property,  and  that  to  take  from 
him  anything  less  than  these  is  no  punishment  at  all."  The 
learned  counsel  does  not  use  these  terms — life,  liberty,  and  prop- 
erty— as  comprehending  every  right  known  to  the  law.  He 
does  not  include  under  liberty  freedom  from  outrage  on  the 
feelings  as  well  as  restraints  on  the  person.  He  does  not  in- 
clude under  property  those  estates  which  one  may  acquire  in 
professions,  though  they  are  often  the  source  of  the  highest 
emoluments  and  honors.  The  deprivation  of  any  rights,  civil 
or  political,  previously  enjoyed  may  be  punishment,  the  circum- 
stances attending  and  the  causes  of  the  deprivation  determining 
this  fact.  Disqualification  from  office  may  be  punishment,  as  in 
ca.ses  of  conviction  upon  impeachment.  Disqualification  from 
the  pursuits  of  a  lawful  avocation,  or  from  positions  of  trust,  or 
from  the  privilege  of  appearing  in  the  courts,  or  acting  as  an 
executor,  administrator,  or  guardian,  may  also,  and  often  has 
been,  imposed  as  punishment.     .     .     . 

The  theory  upon  which  our  political  institutions  rest  is,  that 
all  men  have  certain  inalienable  rights — that  among  these  are 
life,  liberty,  and  the  pursuit  of  happiness;  and  that  in  the  pur- 
suit of  happiness  all  avocations,  all  honors,  all  positions,  are 
alike  open  to  every  one,  and  that  in  the  protection  of  these 
rights  all  are  equal  before  the  law.  Any  deprivation  or  sus- 
pension of  any  of  these  rights  for  past  conduct  is  punishment, 
and  can  be  in  no  otherwise  defined. 

Punishment  not  being,  therefore,  restricted,  as  contended  by 
counsel,  to  the  deprivation  of  life,  liberty,  or  property,  but  also 
embracing  deprivation  or  suspension  of  political  or  civil  rights, 
and  the  disabilities  prescri])ed  by  the  provisions  of  the  Missouri 
con.stitution  being  in  effect  punishment,  we  proceed  to  consider 
whether  there  is  any  inhibition  in  the  Constitution  of  the  United 
States  against  their  enforcement.     .     .     . 

"No  State  shall  pass  any  bill  of  attainder,  ex  post  facto  law, 
or  law  impairing  the  obligation  of  contracts." 

A  bill  of  attainder  is  a  legislative  act  which  inflicts  punish- 
ment without  a  judicial  trial. 
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If  the  punishment  be  less  than  death,  the  act  is  termed  a  bill 
of  pains  and  penalties.  Within  the  meaning  of  the  Constitution, 
bills  of  attainder  include  bills  of  pains  and  penalties.  In  these 
cases  the  legislative  body,  in  addition  to  its  legitimate  functions, 
exercises  the  powers  and  office  of  judge ;  it  assumes,  in  the  lan- 
guage of  the  text-books,  judicial  magistracy;  it  pronounces  upon 
the  guilt  of  the  party,  without  any  of  the  forms  or  safeguards 
of  trial ;  it  determines  the  sufficiency  of  the  proofs  produced, 
whether  conformable  to  the  rules  of  evidence  or  otherwise ;  and 
it  fixes  the  degree  of  punishment  in  accordance  with  its  own 
notions  of  the  enormity  of  the  offense. 

"Bills  of  this  sort,"  says  Mr.  Justice  Story,  "have  been  most 
usually  passed  in  England  in  times  of  rebellion,  or  gross  sub- 
serviency to  the  crown,  or  of  violent  political  excitements; 
periods,  in  which  all  nations  are  most  liable  (as  well  the  free 
as  the  enslaved)  to  forget  their  duties,  and  to  trample  upon 
the  rights  and  liberties  of  others."     Commentaries,  §  1344. 

If  the  clauses  of  the  second  article  of  the  constitution  of  Mis- 
souri, to  which  we  have  referred,  had  in  terms  declared  that  Mr. 
Cummings  was  guilty,  or  should  be  held  guilty,  of  having  been 
in  armed  hostility  to  the  United  States,  or  of  having  entered 
that  State  to  avoid  being  enrolled  or  drafted  into  the  military 
service  of  the  United  States,  and,  therefore,  should  be  deprived 
of  the  right  to  preach  as  a  priest  of  the  Catholic  Church,  or  to 
teach  in  any  institution  of  learning,  there  could  be  no  question 
that  the  clauses  would  constitute  a  bill  of  attainder  within  the 
meaning  of  the  Federal  Constitution.  If  these  clauses,  instead 
of  mentioning  his  name,  had  declared  that  all  priests  and  clergy- 
men within  the  State  of  IMissouri  were  guilty  of  these  acts, 
or  should  be  held  guilty  of  them,  and  hence  be  subjected  to  the 
like  deprivation,  the  clauses  would  be  equally  open  to  objection. 
And,  further,  if  these  clauses  had  declared  that  all  such  priests 
and  clergymen  should  be  so  held  guilty,  and  be  thus  deprived, 
provided  they  did  not  by  a  day  designated,  do  certain  specified 
acts,  they  would  be  no  less  within  the  inhibition  of  the  Federal 
Constitution. 

In  all  these  cases  there  would  be  the  legislative  enactment 
creating  the  deprivation  without  any  of  the  ordinary  forms  and 
guards  provided  for  the  security  of  the  citizen  in  the  adminis- 
tration of  justice  by  the  established  tribunals. 

The  results  which  would  follow  from  clauses  of  the  character 
mentioned  do  follow  from  the  clauses  actually  adopted.     The 
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diirerence  between  the  last  case  supposed  and  the  case  actually 
presented  is  one  of  form  only,  and  not  of  substance.  Th>B  exist- 
ing clauses  presume  the  guilt  of  the  priests  and  clergymen,  and 
adjudge  the  deprivation  of  their  right  to  preach  or  teach  unless 
the  presumption  be  first  removed  by  their  expurgatory  oath — 
in  other  words,  they  assume  the  guilt  and  adjudge  the  punish- 
ment conditionally.  The  clauses  supposed  differ  only  in  that 
they  declare  the  guilt  instead  of  assuming  it.  The  deprivation 
is  effected  with  equal  certainty  in  the  one  case  as  it  would  be  in 
the  other,  but  not  with  equal  directness.  The  purpose  of  the  law- 
maker in  the  case  supposed  would  be  openly  avowed ;  in  the  case 
existing  it  is  only  disguised.  The  legal  result  must  be  the  same, 
for  what  cannot  be  done  directly  cannot  be  done  indirectly. 
The  Constitution  deals  with  substance,  not  shadows.  Its  inhibi- 
tion was  leveled  at  the  thing,  not  the  name.  It  intended  that 
the  rights  of  the  citizen  should  be  secure  against  deprivation 
for  past  conduct  by  legislative  enactment,  under  any  form, 
however  disguised.  If  the  inhibition  can  be  evaded  by  the  form 
of  the  enactment,  its  insertion  in  the  fundamental  law  was  a 
vain  and  futile  proceeding. 

We  proceed  to  consider  the  second  clause  of  what  Mr.  Chief 
Justice  Marshall  terms  a  bill  of  rights  for  the  people  of  each 
State — the  clause  which  inhibits  the  passage  of  an  ex  post  facto 
law. 

By  an  ex  post  facto  law  is  meant  one  which  imposes  a  punish- 
ment for  an  act  which  was  not  punishable  at  the  time  it  was 
committed ;  or  imposes  additional  punishment  to  that  then  pre- 
scribed ;  or  changes  the  rules  of  evidence  by  which  less  or  differ- 
ent testimony  is  sufficient  to  convict  than  was  then  required. 

The  clauses  in  the  Missouri  constitution,  which  are  the  subject 
of  consideration,  do  not,  in  terms,  define  any  crimes,  or  declare 
that  any  punishment  shall  be  inflicted,  but  they  produce  the 
same  result  upon  the  parties,  against  whom  they  are  directed, 
as  thougli  the  crimes  were  defined  and  the  punishment  was  de- 
clared. They  as.sume  that  there  are  persons  in  Missouri  who  are 
guilty  of  some  of  the  acts  designated.  They  would  have  no 
moaning  in  the  constitution  were  not  such  the  fact.  They  are 
aimed  at  past  acts,  and  not  future  acts.  They  were  intended 
e.specially  to  operate  upon  parties  who,  in  some  form  or  man- 
ner, by  action  or  words,  directly  or  indirectly,  had  aided  or 
co^intenanced  Rebellion,  or  sjonpathized  with  parties  engaged  in 
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the  Rebellion,  or  had  endeavored  to  escape  the  proper  responsi- 
bilities and  duties  of  a  citizen  in  time  of  war;  and  they  were 
intended  to  operate  by  depriving  such  persons  of  the  right  to 
hold  certain  offices  and  trusts,  and  to  pursue  their  ordinary 
and  regular  avocations.  This  deprivation  is  punishment;  nor 
is  it  any  less  so  because  a  way  is  opened  for  escape  from  it  by 
the  expurgatory  oath.  The  framers  of  the  constitution  of  Mis- 
souri knew  at  the  time  that  whole  classes  of  individuals 
would  be  unable  to  take  the  oath  prescribed.  To  them  there  is 
no  escape  provided;  to  them  the  deprivation  was  intended  to 
be,  and  is,  absolute  and  perpetual.  To  make  the  enjoyment 
of  a  right  dependent  upon  an  impossible  condition  is  equivalent 
to  an  absolute  denial  of  the  right  under  any  condition,  and 
such  denial,  enforced  for  a  past  act,  is  nothing  less  than  pun- 
ishment imposed  for  that  act.  It  is  a  misapplication  of  terms 
to  call  it  anything  else. 

Now,  some  of  the  acts  to  which  the  expurgatory  oath  is  di- 
rected were  not  offenses  at  the  time  they  were  committed.  It 
was  no  offense  against  any  law  to  enter  or  leave  the  State  of 
Missouri  for  the  purpose  of  avoiding  enrollment  or  draft  in  the 
military  service  of  the  United  States,  however  much  the  evasion 
of  such  service  might  be  the  subject  of  moral  censure.  Clauses 
which  prescribe  a  penalty  for  an  act  of  this  nature  are  within 
the  terms  of  the  definition  of  an  ex  post  facto  law — "they  impose 
a  punishment  for  an  act  not  punishable  at  the  time  it  was  com- 
mitted." 

Some  of  the  acts  at  which  the  oath  is  directed  constituted 
high  offenses  at  the  time  they  were  committed,  to  which,  upon 
conviction,  fine  and  imprisonment,  or  other  heavy  penalties, 
were  attached.  The  clauses  which  provide  a  further  penalty  for 
these  acts  are  also  within  the  definition  of  an  ex  post  facto 
law — ''they  impose  additional  punishment  to  that  prescribed 
when  the  act  was  committed." 

And  this  is  not  all.  The  clauses  in  question  subvert  the  pre- 
sumptions of  innocence,  and  alter  the  rules  of  evidence,  which 
heretofore,  under  the  universally  recognized  principles  of  the 
common  law,  have  been  supposed  to  be  fundamental  and  un- 
changeable. They  assume  that  the  parties  are  guilty;  they  call 
upon  the  parties  to  establish  their  innocence;  and  they  declare 
that  such  innocence  can  be  shown  only  in  one  way — by  an  in- 
quisition, in  the  form  of  an  expurgatory  oath,  into  the  consciences 
of  the  parties.     ... 
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The  judgment  of  the  Supreme  Court  of  Missouri  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  enter  a  judg- 
ment reversing  the  judgment  of  the  Circuit  Court,  and  directing 
that  court  to  discharge  the  defendant  from  imprisonment,  and 
suffer  him  to  depart  without  dehiy.         And  it  is  so  ordered. 

The  Chief  Justice,  and  Messrs.  Justices  Swayne,  Davis 
and  MiLLEK  dissented.     ... 

[The  case  of  Ex  parte  Garland  (1867),  4  Wallace,  333,  pre- 
sented a  simihir  state  of  facts,  and  the  dissenting  opinion  of  Mr. 
Justice  Miller,  4  Wallace,  382,  applies  to  both  these  cases.] 


HOPT  V.  UTAH. 

SuPBEME  Court  of  the  United  States.     1884. 
110  United  States,  574. 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

[Ilopt  was  indicted  for  murder  and  convicted,  but  his  con- 
viction was  set  aside  by  the  Supreme  Court  of  the  United  States, 
104  U.  S.  631.  At  his  second  trial,  a  convicted  murderer  then 
serving  sentence  was  allowed  to  testify.  At  the  time  Hopt's 
offense  was  committed,  a  person  convicted  of  a  felony,  unless 
pardoned  or  the  judgment  against  him  reversed,  was  incapable 
of  testifying.  Between  Hopt's  first  and  second  trials,  this  dis- 
qualification was  removed.  Hopt's  conviction  at  his  second 
trial  was  affirmed  by  the  Supreme  Court  of  Utah  and  he  then 
sued  out  a  writ  of  error.] 

Mr.   Justice   Harlan   delivered    the    opinion   of   the   court. 

For  the  reasons  stated,  the  judgment  of  the  Supreme  Court 
of  the  Territory  must  be  reversed  and  the  case  remanded,  with 
directions  that  the  verdict  and  judgment  be  set  aside  and  a  new 
trial  ordered. 

The  assignments  of  error,  however,  present  other  rpiestions  of 
importance  which,  a.s  they  are  likely  to  arise  upon  another  trial, 
we  deem  proper  to  examine.     .     .     . 

It  is  insisted  that  the  act  .  .  .  would,  ns  to  this  case,  be 
an  fx  post  facto  law,  within  the  meaning  of  the  Constitution  of 
the  Ignited  States,  in  that  it  permitted  the  crime  charged  to  be 
established  by  witnesses  whom  the  law,  at  the  time  the  homicide 
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was  committed,  made  incompetent  to  testify  in  any  case  what- 
ever.    .     .     . 

Statutes  which  simply  enlarge  the  class  of  persons  who  may 
be  competent  to  testify  in  criminal  cases  are  not  ex  post  facto 
in  their  application  to  prosecutions  for  crimes  committed  prior 
to  their  passage;  for  they  do  not  attach  criminality  to  any  act 
previously  done,  and  which  was  innocent  when  done;  nor  ag- 
gravate any  crime  theretofore  committed ;  nor  provide  a  greater 
punishment  therefor  than  was  prescribed  at  the  time  of  its 
commission;  nor  do  they  alter  the  degree,  or  lessen  the  amount 
or  measure,  of  the  proof  which  was  made  necessary  to  convic- 
tion when  the  crime  was  committed. 

The  crime  for  which  the  present  defendant  was  indicted,  the 
punishment  prescribed  therefor,  and  the  quantity  or  the  degree 
of  proof  necessary  to  establish  his  guilt,  all  remained  unaffected 
by  the  subsequent  statute.  Any  statutory  alteration  of  the  legal . 
rules  of  evidence  which  would  authorize  conviction  upon  less 
proof,  in  amount  or  degree,  than  was  required  when  the  offense 
was  committed,  miglit,  in  respect  of  that  offense,  be  obnoxious  to 
the  constitutional  inhibition  upon  ex  post  facto  laws.  But  al- 
terations which  do  not  increase  the  punishment,  nor  change 
the  ingredients  of  the  offense  or  the  ultimate  facts  necessary  to 
establish  guilt,  but — leaving  untouched  the  nature  of  the  crime 
and  the  amount  or  degree  of  proof  essential  to  conviction — only 
remove  existing  restrictions  upon  the  competency  of  certain 
classes  of  persons  as  witnesses,  relate  to  modes  of  procedure 
only^  in  which  no  one  can  be  said  to  have  a  vested  right,  and 
which  the  State,  upon  grounds  of  public  policy,  may  regulate 
at  pleasure.  Such  regulations  of  the  mode  in  which  the  facts 
constituting  guilt  may  be  placed  before  the  jury,  can  be  made 
applicable  to  prosecutions  or  trials  thereafter  had,  without  ref- 
erence to  the  date  of  the  commission  of  the  offense  charged. 

Judgment  reversed. 
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MEDLEY,  Petitioner. 

Supreme  Court  of  the  United  States.     1890. 
134  United  States,  160. 

Original. 

[The  petitioner  Medley  was  convicted  of  a  murder  committed 
on  May  13,  1SS9.  He  was  sentenced  under  a  statute  enacted 
April  19,  1889,  which  became  effective  July  19,  1889.  Contend- 
ing that  the  law  in  force  at  the  time  of  his  offense  was  altered 
to  his  detriment  by  this  statute,  the  petitioner  sought  a  writ 
of  Jiahcas  corpus  in  order  to  obtain  his  release  from  the  custody 
of  the  warden  of  the  penitentiary  of  Colorado.] 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court.    .    .    . 

It  is  unnecessary  to  examine  all  the  points  in  which,  accord- 
ing to  the  argument  for  plaintiff,  the  new  statute  was  ex  post 
facto;  therefore  we  shall  notice  only  a  few  of  those  which  appear 
to  u>s  most  deserving  of  attention,  and  in  doing  this  we  shall 
compare  the  new  statute  with  the  one  which  is  superseded  and 
rr*pealed. 

The  first  of  these,  and  perhaps  the  most  important,  is  that 
which  declares  that  the  warden  shall  keep  such  convict  in  soli- 
tary confinement  until  the  infliction  of  the  death  penalty.  The 
former  law,  the  act  of  1883,  contained  no  such  provision.  It 
declared  that  every  person  convicted  of  murder  in  the  first  de- 
gree should  suffer  death,  and  every  person  convicted  of  murder 
of  the  second  degree  should  suffer  imprisonment  in  the  peni- 
tentiary for  a  term  of  not  less  than  ten  years,  which  might  ex- 
tend to  life;  and  it  declared  that  the  manner  of  inflicting  the 
punishment  of  death  should  be  by  hanging  the  person  convicted 
by  the  neck  until  death,  at  such  time  as  the  court  should  direct, 
not  less  than  fifteen  nor  more  than  twenty-five  days  from  the 
time  sentence  was  pronounced,  unless  for  good  cause  the  court 
or  governor  might  prolong  the  time.  The  prisoner  was  to  be 
kept  in  the  county  jail  under  the  control  of  the  sheriff  of  the 
county,  who  was  the  officer  charged  with  the  execution  of  the 
sentence  of  the  court.  Solitary  confinement  was  neither  author- 
ized by  the  former  statute,  nor  was  its  practice  in  use  in  regard 
to  prisoners  awaiting  the  punishment  of  death.     .     .     . 

This  matter  of  solitary  confinement  is  not     ...     a  mere 
unimportant  regulation  as  to  the  safe-keeping  of  the  prisoner, 
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and  is  not  relieved  of  its  objectionable  features  by  the  qualify- 
ing language,  that  no  person  shall  be  allowed  access  to  said 
convict  except  his  attendants,  counsel,  physician,  a  spiritual 
adviser  of  his  own  selection,  and  members  of  his  family,  and 
then  only  in  accordance  with  prison  regulations. 

Solitary  confinement  as  a  punishment  for  crime  has  a  very 
interesting  history  of  its  own,  in  almost  all  countries  where 
imprisonment  is  one  of  the  means  of  punishment.  In  a  very 
exhaustive  article  on  this  subject  in  the  American  Cyclopaedia, 
Volume  XIII.,  under  the  word  ''Prison"  this  history  is  given. 
In  that  article  it  is  said  that  the  first  plan  adopted  when  public 
attention  was  called  to  the  evils  of  congregating  persons  in 
masses  without  employment,  was  the  solitary  prison  connected 
with  the  Hospital  San  IMichele  at  Rome,  in  1703,  but  iitt]« 
known  prior  to  the  experiment  in  Walnut  Street  Penitentiary 
in  Philadelphia  in  1787.  The  peculiarities  of  this  system  were 
the  complete  isolation  of  the  prisoner  from  all  human  society, 
and  his  confinement  in  a  cell  of  considerable  size,  so  arranged 
that  he  had  no  direct  intercourse  with  or  sight  of  any  human 
being,  and  no  emplojanent  or  instruction.  Other  prisons  on 
the  same  plan,  which  were  less  liberal  in  the  size  of  their  cells 
and  the  perfection  of  their  appliances,  were  erected  in  Massa- 
chusetts, New  Jersey,  Maryland  and  some  of  the  other  States. 
But  experience  demonstrated  that  there  were  serious  objections 
to  it.  A  considerable  number  of  the  prisoners  fell,  after  even 
a  short  confinement,  into  a  semi-fatuous  condition,  from  which 
it  was  next  to  impossible  to  arouse  them,  and  others  became 
violently  insane ;  others,  still,  committed  suicide ;  while  those 
who  stood  the  ordeal  better  were  not  generally  reformed,  and  in 
most  cases  did  not  recover  sufficient  mental  activity  to  be  of  any 
subsequent  service  to  the  community.     .     .     . 

It  is  to  this  mode  of  imprisonment  that  the  phrase  solitary 
confinement  has  been  applied  in  nearl}''  all  instances  where  it  is 
used,  and  it  means  this  exclusion  from  human  associations; 
where  it  is  intended  to  mitigate  it  by  any  statutory  enactment 
or  by  any  regulations  of  persons  having  authority  to  do  so,  it  is 
by  express  exceptions  and  modifications  of  the  original  prin- 
ciple of  "solitary  confinement."  The  statute  of  Colorado  is 
undoubtedly  framed  on  this  idea.  Instead  of  confinement  in  the 
ordinary  county  prison  of  the  place  where  he  and  his  friends 
reside ;  wliere  they  may,  under  the  control  of  the  sherifT,  see  him 
and  visit  him ;  where  the  sheriff  and  his  attendants  must  see 
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him ;  where  his  religious  adviser  and  his  legal  counsel  may  often 
visit  him  without  any  hindrance  of  law  on  the  subject,  the  con- 
vict is  transferred  to  a  place  where  imprisonment  always  im- 
plies disgrace,  and  which  ...  is  itself  an  infamous  punish- 
ment, and  is  there  to  be  kept  in  *' solitary  confinement,"  the 
primary  meaning  of  which  phrase  we  have  already  explained. 

The  act  25  George  II.,  c.  37,  entitled  "An  act  for  the  better 
preventing  the  horrid  crime  of  murder,"  is  preceded  by  the  fol- 
lowing preamble:  "Whereas,  the  horrid  crime  of  murder  has 
of  late  been  more  frequently  perpetrated  than  formerly;  and 
whereas  it  is  thereby  become  necessary  that  some  further  terror 
and  peculiar  mark  of  infamy  be  added  to  the  punishment  of 
death  now  by  law  upon  such  as  shall  be  guilty  of  the  said  offense" 
— then  follow  certain  enactments,  the  sixth  section  of  which 
reads  as  follows :  "  Be  it  further  enacted,  That  from  and  after 
such  conviction  and  judgment  given  thereupon,  the  jailor  or 
keeper  to  whom  such  criminal  shall  be  delivered  for  safe  cus- 
tody shall  confine  such  prisoner  to  some  cell  separate  and  apart 
from  the  other  prisoners,  and  that  no  person  or  persons  what- 
soever, except  the  jailor  or  keeper,  or  his  servants,  shall  have 
access  to  any  such  prisoner,  without  license  being  first  ob- 
tained." 

This  statute  is  very  pertinent  to  the  case  before  us,  as  showing, 
first,  what  was  understood  by  solitary  confinement  at  that  day, 
and,  second,  that  it  was  considered  as  an  additional  punishment 
of  such  a  severe  kind  that  it  is  spoken  of  in  the  preamble  as  "a 
further  terror  and  peculiar  mark  of  infamy"  to  be  added  to  the 
punishment  of  death.     .     .     . 

It  seems  to  us  that  the  considerations  which  we  have  here  sug- 
gested show  that  the  solitary  confinement  to  which  the  prisoner 
was  subjected  by  the  statute  of  Colorado  of  1889,  and  by  the 
judfrment  of  the  court  in  pursuance  of  that  statute,  was  an  ad- 
ditional punishment  of  the  most  important  and  painful  char- 
acter, and  is,  therefore,  forbidden  by  this  provision  of  the  Con- 
stitution of  the  United  States. 

Another  provision  of  the  statute,  which  is  supposed  to  be 
liable  to  this  objection,  of  its  ex  post  facto  character,  is  found 
in  section  3,  in  which  the  particular  daj'  and  hour  of  the  execu- 
tion of  the  sentence  within  the  week  specified  by  the  warrant  shall 
be  fi.xed  by  the  warden,  and  he  shall  invite  to  be  present  certain 
persons  named,  to  wit,  a  chaplain,  a  physician,  a  surgeon,  the 
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spiritual  adviser  of  the  convict,  and  six  reputable  citizens  of 
the  state  of  full  age,  and  that  the  time  fixed  by  said  warden  for 
such  execution  shall  be  by  him  kept  secret,  and  in  no  manner 
divulged    except    privately    to    said    persons    invited    by    him. 

Objections  are  made  to  this  provision  as  being  a  departure 
from  the  law  as  it  stood  before,  and  as  being  an  additional 
punishment  to  the  prisoner,  and  therefore  ex  post  facto. 

It  is  obvious  that  it  confers  upon  the  warden  of  the  peniten- 
tiary a  power  which  had  heretofore  been  solely  confided  to  the 
court;  and  is  therefore  a  departure  from  the  law  as  it  stood 
when  the  crime  was  committed. 

Nor  can  we  withhold  our  conviction  of  the  proposition  that 
when  a  prisoner  sentenced  by  a  court  to  death  is  confined  in  the 
penitentiary  awaiting  the  execution  of  the  sentence,  one  of  the 
most  horrible  feelings  to  which  he  can  be  subjected  during  that 
time  is  the  uncertainty  during  the  whole  of  it,  which  may  exist 
for  the  period  of  four  weeks,  as  to  the  precise  time  when  the 
execution  shall  take  place.  Notwithstanding  the  argument  that 
under  all  former  systems  of  administering  capital  punishment 
the  officer  appointed  to  execute  it  had  a  right  to  select  the  time 
of  the  day  when  it  should  be  done,  this  new  power  of  fixing 
any  day  and  hour  during  a  period  of  a  week  for  the  execution 
is  a  new  and  important  power  conferred  on  that  officer,  and  is 
a  departure  from  the  law  as  it  existed  at  the  time  the  offense 
was  committed,  and  with  its  secrecy  must  be  accompanied  by  an 
immense  mental  anxiety  amounting  to  a  great  increase  of  the 
offender's  punishment.     .     .     . 

These  considerations  render  it  our  duty  to  order  the  release 
of  the  prisoner  from  the  custody  of  the  warden  of  the  peniten- 
tiary of  Colorado,  as  he  is  now  held  b}^  him  under  the  judg- 
ment and  order  of  the  court.     .     .     . 

Mr.  Justice  Brewer  (with  whom  concurred  Mr.  Justice 
Bradley)  dissenting.     .     .     . 

The  substantial  punishment  imposed  by  each  statute  is  death 
by  hanging.  The  differences  between  the  two,  as  to  the  manner 
in  which  this  sentence  of  death  shall  be  carried  into  execution 
are  trifling. 

What  are  they?  By  the  old  law,  execution  must  be  within 
twenty-five  days  from  the  day  of  sentence.  By  the  new,  within 
twenty-eight  days.  By  the  old,  confinement  prior  to  execution 
was  in  the  county  jail.    By  the  new,  in  the  penitentiary.    By  the 
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old,  the  slierifT  was  the  hangman.  By  the  new,  the  warden. 
Tnder  the  old,  no  one  had  a  right  of  access  to  the  condemned 
except  his  counsel,  though  the  sheriff  might,  in  his  discretion, 
permit  any  one  to  see  him.  By  the  new  his  attendants,  counsel, 
physician,  spiritual  adviser  and  members  of  his  family  have  a 
right  of  access,  and  no  one  else  is  permitted  to  see  him.  Under 
the  old,  his  confinement  might  be  absolutely  solitary,  at  the 
discretion  of  the  sheriff,  with  but  a  single  interruption.  Under 
the  new,  access  is  given  to  him  as  a  matter  of  right,  to  all  who 
ought  to  be  permitted  to  see  him.  True,  access  is  subjected  to 
prison  regulations;  so,  in  the  jail,  the  single  authorized  access 
of  counsel  was  subject  to  jail  regulations.  It  is  not  to  be  as- 
sumed that  either  regulations  would  be  unreasonable,  or  oper- 
ate to  prevent  access  at  any  proper  time.  Surely,  ^vhen  all  who 
ought  to  see  the  condemned  have  a  right  of  access,  subject  to 
the  regulations  of  the  prison,  it  seems  a  misnemer  to  call  this 
** solitary  confinement,"  in  the  harsh  sense  in  which  this  phrase 
is  sometimes  used.  All  that  is  meant  is,  that  a  condemned 
murderer  shall  not  be  permitted  to  hold  anything  like  a  public 
reception ;  and  that  a  gaping  crowd  shall  be  excluded  from  his 
presence.  Again,  by  the  old  law,  the  sheriff  fixes  the  hour 
within  a  prescril)ed  day.  By  the  new,  the  warden  fixes  the  hour 
and  day  within  a  named  week.  And  these  are  all  the  differences 
which  the  court  can  find  between  the  two  statutes,  worthy  of 
mention. 

"Was  there  ever  a  case  in  which  the  maxim,  *'De  minimis  non 
curat  lex,''  had  more  just  and  wholesome  application?  Yet,  on 
account  of  these  differences,  a  convicted  murderer  is  to  escape 
the  death  he  deserves  and  be  turned  loose  on  society.     .     .     . 

Note. — The  enactment  of  rx  post  facto  laws  is  prohibited  by  the 
Constitution  to  both  the  Federal  Covernment  and  the  States.  The 
language  of  the  Constitution  plainly  shows  that  it  applies  only  to 
legislative  enactments  and  not  to  changes  effected  by  judicial  de- 
cision, Rose  V.  Oregon  (1013),  227  U.  S.  U>0;  Frank  v.  Mangura 
(1915),  237  U.  S.  309.  It  has  been  held  repeatedly,  In  harmony  with 
the  early  ca«e  of  Calder  v.  Bull  (1798),  3  Dallas,  386,  that  the  term 
rx  post  facto  doos  not  apply  to  legislation  which  affects  civil  rights 
only,  but  Mr.  Justice  Johnson,  in  connection  with  his  dissenting 
opinion  in  Satterlee  v.  Matthewson  (1829),  2  Peters,  380,  filed  a  note 
in  which  he  attempted  to  show  that  the  term  should  apply  to  retro- 
artive  civil  legislation  as  well  as  to  retroactive  criminal  legislation. 
The  fourth  rule  stated  In  Calder  v.  Bull  has  received  considerable 
modification.  In  a  trial  for  murder,  as  a  means  of  determining 
whether  an  Incriminatory  letter  offered  in  evidence  was  written  by 
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the  accused,  letters  written  by  him  to  his  wife  were  admitted  fer 
the  purpose  of  comparing  the  handwriting.  On  appeal  the  Supreme 
Court  of  Missouri  held  this  to  be  error,  the  conviction  of  the  accused 
was  set  aside  and  a  new  trial  ordered.  Before  the  second  trial  the 
Legislature  enacted  a  law  providing  that  the  authorship  of  a  disputed 
writing  might  be  proved  by  comparison  "with  any  writing  proved 
to  the  satisfaction  of  the  judge  to  be  genuine."  Letters  from  the 
accused  to  his  wife  were  introduced  at  the  second  trial  and  the 
accused  was  convicted.  On  appeal,  in  Thompson  v.  Missouri  (1898), 
171  U.  S.  380,  the  validity  of  the  statute  as  applied  to  the  trial  of 
crimes  committed  before  its  enactment  was  sustained,  and  the  court 
said: 

The  statute  did  not  require  "less  proof,  in  amount  or  de- 
gree," than  was  required  at  the  time  of  the  commission  of  the 
crime  charged  upon  him.     It  left  unimpaired  the  right  of  the 
jury   to   determine   the   sufficiency    or   effect   of   the   evidence 
declared  to  be  admissible,  and  did  not  disturb  the  fundamental 
rule  that  the   State,  as  a  condition  of  its  right  to  take  the 
life   of   an   accused,   must   overcome   the   presumption   of   his 
innocence  and  establish  his  guilt  beyond  a  reasonable  doubt. 
Whether    he    wrote   the    prescription    for    strychnine,    or    the 
threatening  letter   to   the   church   organist,   was   left   for   the 
jury,  and  the  duty  of  the  jury,   in  that  particular,  was  the 
same  after  as  before  the  passage  of  the  statute.     The  statute 
did  nothing  more  than  remove  an  obstacle  arising  out  of  a  rule 
of  evidence  that  withdrew  from  the  consideration  of  the  jury 
testimony  which,  in  the  opinion  of  the  legislature,  tended  to 
elucidate    the    ultimate,     essential     fact    to     be     established, 
namely,  the  guilt  of  the  accused.     Nor  did  it  give  the  prosecu- 
tion  any   right   that   was   denied   to   the  accused.     It   placed 
the   State   and   the   accused   upon   an   equality;    for   the   rule 
established  by  it  gave  to  each  side  the  right  to  have  disputed 
writings   compared   with   writings   proved   to   the   satisfaction 
of  the  judge  to  be  genuine.     Each  side  was  entitled  to  go  to 
the  jury  upon  the  question  of  the  genuineness  of  the  writing 
upon  which  the  prosecution  relied  to  establish  the  guilt  of  the 
accused. 
For  discussion  of  the  validity  of  statutes  making  changes  in  pro- 
cedure see  Kring  v.  Missouri  (1881^),  107  U.  S.  221  (the  effect  of  a  plea 
of   guilty   of   murder   in   the   second   degree  was   altered   by   constitu- 
tional  provision);    Thompson    v.    Utah    (1898),    170    U.    S.    343    (trial 
by  a  jury  of  eight  substituted   for  trial   by  a  jury  of  twelve) ;    Hopt 
V.  Utah  (1884),  110  U.  S.  574   (witness  ineligible  to  testify  when  crime 
was    committed    was    made    eligible);    Gibson    v.    Mississippi    (1896), 
162    U.    S.    565    (changing   the    qualifications   of   jurors);    Gut   v.   The 
State    (1870),   9   Wallace,   35    (changing  the   place  of   trial);    Duncan 
V.   Missouri    (1894),   152  U.   S.   377    (the  abolition   of  courts   and   sul> 
atitution  of  new  ones). 

An  act  substituting  electrocution  for  hanging,  Malloy  v.  South  Car- 
olina (1915),  237  U.  S.  180,  or  one  i)roviding  for  close  confinement 
for  a  period  of  six  to  nine  months  before  execution  instead  of  a  period 
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of  three  to  six  months,  Rooney  v.  North  Dakota  (1905),  196  U.  S.  819, 
is  not  tx  post  facto.  In  the  latter  case  it  was  said  "the  court  must 
sissume  that  every  rational  person  desires  to  live  as  long  as  he  may." 
In  harmony  with  the  decision  in  Cummings  v.  Missouri  (1866), 
4  Wallace,  277,  it  has  been  held  that  statutes  requiring  an  attorney 
desiring  to  practice  before  the  Supreme  Court  to  take  an  oath  that 
he  had  never  borne  arms  against  the  United  States  nor  held  office 
under  any  authority  hostile  to  the  United  States,  Ex  parte  Garland 
(1867),  4  Wallace,  333,  or  which  require  the  petition  in  certain 
actions  to  be  accompanied  by  an  affidavit  to  a  similar  effect,  Pierce 
V.  (3arskadon  (1873),  16  Wallace,  234,  are  invalid.  But  a  statute  is 
valid  which  excludes  from  the  practice  of  medicine  one  who  was 
convicted  of  a  felony  before  its  passage.  Dent  v.  West  Virginia 
(1889).  129  U.  S.  114;  Hawker  v.  New  York  (1898),  170  U.  S.  189, 
or  who  cannot  satisfy  a  medical  board  of  his  continued  fitness  to 
practice,  Reetz  v.  Michigan   (1903),  188  U.  S.  505. 


Section  2.     Trial  by  Jury. 

EX  PARTE  MILLIGAN. 

Supreme  Coubt  of  tiie  United  States.    1866. 
4  Wallace,  2. 

Certificate  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Indiana. 

[On  October  5,  1864,  I\Iilli^an,  a  citizen  of  Indiana  who  was 
not  then  and  never  had  been  in  the  military  or  naval  service 
of  the  United  States,  was  arrested  by  order  of  the  commander 
of  the  military'  district  of  Indiana.  On  October  21,  1864,  he 
was  brought  before  a  military  commission  convened  at  Indianap- 
olis by  the  same  commander,  tried  on  certain  charges  and  sen- 
tenced to  be  hanged  on  May  19,  1865.  The  sentence  was 
approved  by  the  President.  On  January  2,  1865,  after  the  pro- 
ceedings of  the  military  commission  liad  ended,  the  United 
Stat/»s  Circuit  Court  met  at  Indianapolis  and  empanelled  a 
grand  jury,  but  neither  that  nor  any  other  grand  jury  found 
any  indictment  or  made  any  presentment  against  Milligan.  On 
May  10,  1865,  he  petitioned  the  United  States  Circuit  Court  for 
a  writ  of  habeas  corpus  on  the  ground  that  as  he  had  not  been 
since  the  beginning  of  the  late  Rebellion  a  resident  of  any  of 
the  States  whose  citizens  were  making  war  on  the  United  States 
the  military  commission  had  no  jurisdiction  over  him  and  that 
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he  had  been  deprived  of  his  right  to  a  trial  by  jury  as  guaran- 
teed to  him  by  the  Constitution  of  the  United  States.  He  there- 
fore asked  that  he  be  either  turned  over  to  a  civil  tribunal  for 
trial  or  discharged  from  custody  altogether.  The  opinions  of 
the  jucjges  of  the  Circuit  Court  were  opposed  on  three  questions 
which  were  certified  to  the  Supreme  Court: 

1st.  "On  the  facts  stated  in  said  petition  and  exhibits,  ought 
a  writ  of  habeas  corpus  to  be  issued?" 

2d.  "On  the  facts  stated  in  said  petition  and  exhibits,  ought 
the  said  Lambdin  P.  Milligan  to  be  discharged  from  custody  as 
in  said  petition  prayed?" 

3d.  "AVhether,  upon  the  facts  stated  in  said  petition  and 
exhibits,  the  military  commission  mentioned  therein  had  juris- 
diction legally  to  try  and  sentence  said  Milligan  in  manner  and 
form  as  in  said  petition  and  exhibits  is  stated?"] 

Mr.  Justice  Davis  delivered  the  opinion  of  the  court.    .    .    . 

The  importance  of  the  main  question  presented  by  this  record 
cannot  be  overstated ;  for  it  involves  the  very  framework  of  the 
government  and  the  fundamental  principles  of  American  lib- 
erty. 

During  the  late  wicked  Rebellion,  the  temper  of  the  times  did 
not  allow  that  calmness  in  deliberation  and  discussion  so  neces- 
sary to  a  correct  conclusion  of  a  purely  judicial  question.  Then, 
considerations  of  safety  were  mingled  with  the  exercise  of  pov,^- 
er;  and  feelings  and  interests  prevailed  which  are  happily  termi- 
nated. Now  that  the  public  safety  is  assured,  this  question,  as 
well  as  all  others,  can  be  discussed  and  decided  without  passion 
or  the  admixture  of  any  element  not  required  to  form  a  legal 
judgment.  We  approach  the  investigation  of  this  case,  fully 
sensible  of  the  magnitude  of  the  inquiry  and  the  necessity  of 
full  and  cautious  deliberation.     .    .    . 

The  controlling  question  in  the  case  is  this:  Upon  the  facts 
stated  in  Milligan 's  petition,  and  the  exhibits  filed,  had  the  mili- 
tary commission  mentioned  in  it  jurisdiction,  legally,  to  try  and 
sentence  him?  IMilligan,  not  a  resident  of  one  of  the  rebellious 
States,  or  a  prisoner  of  war,  but  a  citizen  of  Indiana  for  twenty 
years  past,  and  never  in  the  military  or  naval  service,  is,  while 
at  his  home,  arrested  by  the  military  power  of  the  United  States, 
imprisoned,  and,  on  certain  criminal  charges  preferred  against 
him,  tried,  convicted,  and  sentenced  to  be  hanged  by  a  military 
commission,  organized  under  the  direction  of  the  military  com- 
mander of  the  military  district  of  Indiana.     Had  this  tribunal 
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the  \ega\  power  and  authority  to  try  and  punish  this  man! 

No  graver  question  was  ever  considered  by  this  court,  nor  one 
wliii'h  more  nearly  concerns  the  rights  of  the  whole  people ;  for 
it  is  the  birtliright  of  everA^  American  citizen  when  charged  with 
crime,  to  be  tried  and  punished  according  to  law.  The  power  of 
punishment  is  alone  through  the  means  which  the  laws  have  pro- 
vided for  that  purpose,  and  if  they  are  ineffectual,  there  is  an 
immunity  from  punishment,  no  matter  how  great  an  offender 
the  individual  may  be,  or  how  much  his  crimes  maj^  have  shocked 
the  sense  of  justice  of  the  country,  or  endangered  its  safety.  By 
the  protection  of  the  law  human  rights  are  secured;  withdraw- 
that  protection,  and  they  are  at  the  mercy  of  wicked  rulers,  or 
the  clamor  of  an  excited  people.  If  there  was  law  to  justify 
this  military  trial,  it  is  not  our  province  to  interfere;  if  there 
was  not,  it  is  our  duty  to  declare  the  nullity  of  the  whole  pro- 
ceedings. The  decision  of  this  question  does  not  depend  on  ar- 
gument or  judicial  precedents,  numerous  and  highly  illustrative 
as  they  are.  These  precedents  inform  us  of  the  extent  of  tlie 
sti-uggle  to  preserve  liberty,  and  to  relieve  those  in  civil  life 
from  military  trials.  The  founders  of  our  government  were 
familiar  with  the  history  of  that  struggle,  and  secured  in  a 
written  Constitution  every  right  which  the  people  had  wrested 
from  power  during  a  contest  of  ages.  By  that  Constitution  and 
the  laws  authorized  by  it  this  question  must  be  determined.  The 
provisions  of  that  instrument  on  the  administration  of  criminal 
justice  are  too  plain  and  direct  to  leave  room  for  misconstruc- 
tion or  doubt  of  their  true  meaning.  Those  applicable  to  this 
case  are  found  in  that  clause  of  the  original  Constitution  whicli 
says,  "That  the  trial  of  all  crimes,  except  in  case  of  impeach- 
ment, shall  be  by  jury;"  and  in  the  fourth,  fifth,  and  sixth 
articles  of  the  amendments.     .     .     . 

The  Constitution  of  the  United  States  is  a  law  for  rulers  and 
people,  equally  in  war  and  in  peace,  and  covers  with  the  shield 
of  its  protection  all  classes  of  men,  at  all  times,  and  under  all 
circumstances.  No  doctrine  involving  more  pernicious  conse- 
quences was  ever  invented  by  the  wit  of  man  than  that  any  of 
its  provisions  can  be  suspended  during  any  of  the  great  exi- 
gencies of  government.  Such  a  doctrine  leads  directly  to  an- 
archy or  despotism,  but  the  theory  of  necessity  on  which  it  is 
ba.sed  Is  false;  for  the  government,  within  the  Constitution,  has 
all  the  powers  granted  to  it  which  are  necessary  to  preserve  its 
existence;  as  has  been  happily  proved  by  the  result  of  the  great 
effort  to  throw  off  its  just  authority. 
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Have  any  of  the  rigrhts  guaranteed  by  the  Constitution  been 
violated  in  the  case  of  Milligan?  and  if  so,  what  are  they! 

Every  trial  involves  the  exercise  of  judicial  power;  and  from 
what  source  did  the  military  commission  that  tried  him  derive 
their  authority?  Certainly  no  part  of  the  judicial  power  of  the 
country  was  conferred  on  them;  because  the  Constitution  ex- 
pressly vests  it  ''in  one  supreme  court  and  such  inferior  courts 
as  the  Congress  may  from  time  to  time  ordain  and  establish," 
and  it  is  not  pretended  that  the  commission  was  a  court  ordained 
and  established  by  Congress.  They  cannot  justify  on  the  man- 
date of  the  President,  because  he  is  controlled  by  law,  and  has 
his  appropriate  sphere  of  duty,  which  is  to  execute,  not  to  make, 
the  laws;  and  there  is  *'no  unwritten  criminal  code  to  which 
resort  can  be  had  as  a  source  of  jurisdiction." 

But  it  is  said  that  the  jurisdiction  is  complete  under  the  **laws 
and  usages  of  war." 

It  can  serve  no  useful  purpose  to  inquire  what  those  laws  and 
usages  are,  whence  they  originated,  where  found,  and  on  whom 
they  operate ;  they  can  never  be  applied  to  citizens  in  States 
which  have  upheld  the  authority  of  the  government,  and  where 
the  courts  are  open  and  their  process  unobstructed.  This  court 
has  judicial  knowledge  that  in  Indiana  the  Federal  authority 
was  always  unopposed,  and  its  courts  always  open  to  hear  crim- 
inal accusations  and  redress  grievances;  and  no  usage  of  war 
could  sanction  a  military  trial  there  for  any  offense  whatever 
of  a  citizen  in  civil  life,  in  nowise  connected  with  the  military 
scr\'ice.  Congress  could  grant  no  such  power;  and  to  the  honor 
of  our  national  legislature  be  it  said,  it  has  never  been  provoked 
by  the  state  of  the  country  even  to  attempt  its  exercise.  One  of 
the  plainest  constitutional  provisions  was,  therefore,  infringed 
when  Milligan  was  tried  by  a  court  not  ordained  and  established 
by  Congress,  and  not  composed  of  judges  appointed  during  good 
behavior. 

Why  was  he  not  delivered  to  the  Circuit  Court  of  Indiana  to 
be  proceeded  against  according  to  law?  No  reason  of  necessity 
could  be  urged  against  it ;  because  Congress  had  declared  penal- 
ties against  the  offenses  charged,  provided  for  their  punishment, 
and  directed  that  court  to  hear  and  determine  them.  And  soon 
after  this  military  tribunal  was  ended,  the  Circuit  Court  met, 
peacefully  transacted  its  business,  and  adjourned.  It  needed 
no  bayonets  to  protect  it,  and  required  no  military  aid  to  execute 
its  judgments.    It  was  held  in  a  State,  eminently  distinguished 
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for  patriotism,  by  judges  commissioned  during  the  Rebellion, 
who  were  provided  with  juries,  upright,  intelligent,  and  selected 
by  a  mai-slial  appointed  by  the  President.  The  government  had 
no  right  to  conclude  that  i\Llligan,  if  guilty,  would  not  receive 
in  that  court  merit^^d  punishment;  for  its  records  disclose  that 
it  was  constantly  engaged  in  t.lie  trial  of  similar  offenses,  and 
was  never  interrupted  in  its  administration  of  crhninal  justice. 
If  it  was  dangerous,  in  the  distracted  condition  of  affairs,  to 
leave  ^lilligan  unrestrained  of  his  liberty,  because  he  "conspired 
against  the  government,  afforded  aid  and  comfort  to  rebels,  and 
incited  the  people  to  insurrection,"  the  law  said,  arrest  him, 
confine  liim  closely,  render  him  powerless  to  do  further  mischief; 
and  then  present  his  case  to  the  grand  jury  of  the  district,  with 
proofs  of  his  guilt,  and,  if  indicted,  try  him  according  to  the 
course  of  the  common  law.  If  this  had  been  done,  the  Constitu- 
tion would  have  been  vindicated,  the  law  of  1863  enforced,  and 
the  securities  for  personal  liberty  preserved  and  defended. 

Another  guarantee  of  freedom  was  broken  when  Milligan  was 
denied  a  trial  by  jury.  The  great  minds  of  the  country  have 
differed  on  the  correct  interpretation  to  be  given  to  the  various 
provisions  of  the  Fedt^ral  Constitution ;  and  judicial  decision 
lias  been  often  invoked  to  settle  their  true  meaning;  but  until 
recently  no  one  ever  doubted  that  the  right  of  trial  by  jury  was 
fortified  in  the  organic  law  against  the  powder  of  attack.  It  is 
now  assailed ;  but  if  ideas  can  be  expressed  in  words,  and  lan- 
guage has  any  meaning,  this  riglit — one  of  the  most  valuable  in 
a  free  country — is  preserved  to  every  one  accused  of  crime  who 
is  not  attached  to  the  army,  or  navy,  or  militia  in  actual  service. 
The  sixth  amendment  affirms  that  "in  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury," — language  broad  enough  to  embrace  all  per- 
sons and  cases;  but  the  fifth,  recognizing  the  necessity  of  an  in- 
dictment, or  presentment,  before  any  one  can  be  held  to  answer 
for  high  crimes,  "excepts  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual  service,  in  time  of  war 
or  public  danger;"  and  the  framers  of  the  Constitution,  doubt- 
less, meant  to  limit  the  right  of  trial  by  jury,  in  the  sixth 
amendment,  to  those  persons  who  were  subject  to  indictment  or 
prosontment  in  the  fifth. 

The  discii)line  necessary  to  the  efficiency  of  the  army  and  navy 
required  other  and  swifter  modes  of  trial  than  are  furnished  by 
the  common-law  courts;  and,  in  pursuance  of  the  power  con- 
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ferred  by  the  Constitution,  Congress  has  declared  the  kinds  of 
trial,  and  the  manner  in  which  they  shall  be  conducted,  for  of- 
fenses committed  while  the  party  is  in  the  military  or  naval 
service.  Every  one  connected  with  these  branches  of  the  public 
service  is  amenable  to  the  jurisdiction  which  Congress  has  cre- 
ated for  their  government,  and,  while  thus  serving,  surrenders 
his  right  to  be  tried  by  the  civil  courts.  All  other  persons,  citi- 
zens of  States  where  the  courts  are  open,  if  charged  with  crime, 
are  guaranteed  the  inestimable  privilege  of  trial  by  jury.    .    .    . 

It  is  claimed  that  martial  law  covers  with  its  broad  mantle  th? 
proceedings  of  this  military  commission.  The  proposition  is 
this :  that  in  a  time  of  war  the  commander  of  an  armed  force 
(if,  in  his  opinion,  the  exigencies  of  the  country  demand  it,  and 
of  which  he  is  the  judge)  has  the  power,  within  the  lines  of  his 
military  district,  to  suspend  all  civil  rights  and  their  remedies, 
and  subject  citizens  as  well  as  soldiers  to  the  rule  of  his  will ;  and 
in  the  exercise  of  liLs  lawful  authority  cannot  be  restrained,  ex- 
cept by  his  superior  officer  or  the  President  of  the  United  States. 

If  this  position  is  sound  to  the  extent  claimed,  then  when  war 
exists,  foreign  or  domestic,  and  the  country  is  subdivided  into 
military  departments  for  mere  convenience,  the  commander  of 
one  of  them  can,  if  he  chooses,  within  his  limits,  on  the  plea  of 
necessity,  with  the  approval  of  the  Executive,  substitute  mili- 
tary force  for,  and  to  the  exclusion  of,  the  laws,  and  punish  all 
persons,  as  he  thinks  right  and  proper,  without  fixed  or  certain 
rules. 

The  statement  of  this  proposition  shows  its  importance ;  for, 
if  true,  republican  government  is  a  failure,  and  there  is  an  end 
of  liberty  regulated  by  law.  IMartial  law,  established  on  such 
a  basis,  destroys  every  guarantee  of  the  Constitution,  and  effectu- 
ally renders  the  **  military  independent  of,  and  superior  to,  the 
civil  power," — the  attempt  to  do  which  by  the  King  of  Great 
Britain  was  deemed  by  our  fatliers  such  an  offense,  that  they 
assigned  it  to  the  world  as  one  of  the  causes  which  impelled  them 
to  declare  their  independence.  Civil  liberty  and  this  kind  of 
martial  law  cannot  endure  together;  the  antagonism  is  irrecon- 
cilable ;  and,  in  the  conflict,  one  or  the  other  must  perish. 

This  nation,  as  experience  has  proved,  cannot  always  remain 
at  peace,  and  has  no  right  to  expect  that  it  will  always  have  wise 
and  humane  rulers,  sincerely  attached  to  the  principles  of  the 
v^onstitution.  Wicked  men,  ambitious  of  power,  with  hatred  of 
liberty  and  contempt  of  law,  may  fill  the  place  once  occupied  by 
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Washin<?ton  and  Lincoln ;  and  if  this  right  is  conceded,  and  the 
calamities  of  war  again  befall  us,  the  dangers  to  human  liberty 
are  frightful  to  contemplate.  If  our  fathers  had  failed  to  pro- 
vide for  just  such  a  contingency,  they  would  have  been  false 
to  the  trust  reposed  in  them.  They  knew — the  history  of  the 
world  told  them — the  nation  they  were  founding,  be  its  existence 
short  or  long,  would  be  involved  in  war ;  how  often  or  how  long; 
continued,  human  foresight  could  not  tell;  and  that  unlimited 
jiower,  wherever  lodged  at  such  a  time,  was  especially  hazardous 
to  freemen.  For  this,  and  other  equally  weighty  reasons,  they 
secured  the  inheritance  they  had  fought  to  maintain,  by  incor- 
jiorating  in  a  written  Constitution  the  safeguards  which  time 
had  proved  were  essential  to  its  preservation.  Not  one  of  these 
safeguards  can  the  President,  or  Congress,  or  the  Judiciary  dis- 
turb, except  the  one  concerning  the  writ  of  habeas  corpus. 

It  is  essential  to  the  safety  of  every  government  that  in  a 
great  crisis,  like  the  one  we  have  just  passed  through,  there 
sliould  be  a  power  somewhere  of  suspending  the  writ  of  haheas 
corpus.    In  every  war,  there  are  men  of  previously  good  charac- 
ter, wicked  enough  to  counsel  their  fellow-citizens  to  resist  the 
measures  deemed  necessary  by  a  good  government  to  sustain  its 
just  authority  and  overthrow  its  enemies;  and  their  influence 
may  lead  to  dangerous  combinations.     In  the  emergency  of  the 
times,  an  immediate  public  investigation  according  to  law  may 
not  be  possible ;  and  yet  the  peril  to  the  country  may  be  too  im- 
minent to  suffer  such  persons  to  go  at  large.     Unquestionably, 
there  is  tlien  an  exigency  which  demands  that  the  government, 
if  it  should  see  fit,  in  the  exercise  of  a  proper  discretion,  to 
make  arrests,  should  not  be  required  to  produce  the  persons  ar- 
rested in  answer  to  a  writ  of  haheas  corpus.     The  Constitution 
goes  no  further.     It  does  not  say  after  a  writ  of  haheas  corpus 
Is  denied  a  citizen,  that  he  shall  be  tried  otherwise  than  by  the 
course  of  the  common  law;  if  it  had  intended  this  result,  it  was 
ca.sy  by  the  ase  of  direct  words  to  have  accomplished  it.    The  il- 
lu-strioiis  men   who  framed  that  instrument  were  guarding  the 
foundations  of  civil  liberty  against  the  abuses  of  unlimited  pow- 
er; they  were  full  of  wisdom,  aiul  the  lessons  of  history  informed 
them  that  a  trial  by  an  established  court,  assisted  by  an  impar- 
tial jury,  was  the  only  sure  way  of  protecting  the  citizen  against 
oppression  and  wrong.     Knowing  this,  they  limited  the  suspen- 
sion to  one  great  right,  and  left  the  rest  to  remain  forever  invio- 
lable.   But,  it  is  insisted  that  the  safety  of  the  country  in  time 
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of  war  demands  that  this  broad  claim  for  martial  law  shall  be 
sustained.  If  this  were  true,  it  could  be  wtII  said  that  a  coun- 
try, preser\^ed  at  the  sacrifice  of  all  the  cardinal  principles  of 
liberty,  is  not  worth  the  cost  of  preserv^ation.  Happily,  it  is  not 
so. 

It  will  be  borne  in  mind  that  this  is  not  a  question  of  the 
power  to  proclaim  martial  law,  when  war  exists  in  a  community 
and  the  courts  and  civil  authorities  are  overthrown.  Nor  is  it  a 
question  what  rule  a  military  commander,  at  the  head  of  his 
army,  can  impose  on  States  in  rebellion  to  cripple  their  resources 
and  quell  the  insurrection.  The  jurisdiction  claimed  is  much 
more  extensive.  The  necessities  of  the  service,  during  the  late 
Kebellion,  required  that  the  loyal  States  should  be  placed  within 
the  limits  of  certain  military  districts  and  commanders  ap- 
pointed in  them;  and,  it  is  urged,  that  this,  in  a  military  sense, 
constituted  them  the  theatre  of  military  operations;  and,  as  in 
this  case,  Indiana  had  been  and  was  again  threatened  with  in- 
vasion by  the  enemy,  the  occasion  was  furnished  to  establish 
martial  law.  The  conclusion  does  not  follow  from  the  premises. 
If  armies  were  collected  in  Indiana,  they  were  to  be  employed 
in  another  locality,  where  the  laws  were  obstructed  and  the  na- 
tional authority  disputed.  On  her  soil  there  was  no  hostile  foot ; 
if  once  invaded,  that  invasion  was  at  an  end,  and  with  it  all 
pretext  for  martial  law.  Martial  law  cannot  arise  from  a 
threatened  invasion.  The  necessity  must  be  actual  and  present; 
the  invasion  real,  such  as  effectually  closes  the  courts  and  de- 
poses the  civil  administration.     .    .    . 

It  follows,  from  what  has  been  said  on  this  subject,  that  there 
are  occasions  when  martial  rule  can  be  properly  applied.  If,  in 
foreign  invasion  or  civil  war,  the  courts  are  actually  closed,  and 
it  is  impossible  to  administer  criminal  justice  according  to  law, 
then,  on  the  theatre  of  active  military  operations,  where  war 
really  prevails,  there  is  a  necessity  to  furnish  a  substitute  for 
the  civil  authority,  thus  overthrown,  to  preserve  the  safety  of 
the  army  and  society;  and  as  no  power  is  left  but  the  military, 
it  is  allowed  to  govern  by  martial  rule  until  the  laws  can  have 
their  free  course.  As  neccssit}^  creates  the  rule,  so  it  limits  its 
duration ;  for,  if  this  government  is  continued  after  the  courts 
are  reinstated,  it  is  a  gross  usurpation  of  power.  Martial  rule 
can  never  exist  where  the  courts  are  open,  and  in  the  proper  and 
unobstructed  exercise  of  their  jurisdiction.  It  is  also  confined  to 
the  locality  of  actual  war.     Because,  during  the  late  Rebellion 
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it  toiild  have  been  enforced  in  Virginia,  where  the  national  au- 
thority was  overturned  and  the  courts  driven  out,  it  does  not 
follow  that  it  should  obtain  in  Indiana,  where  that  authority- 
was  never  disputed,  and  justice  was  always  administei'ed.  And 
so  in  the  case  of  a  foreign  invasion,  martial  rule  may  become  a 
necessity  in  one  State,  when,  in  another,  it  would  be  ''mere  law- 
less violence."    .    .    . 

From  the  first  year  of  the  reign  of  Edward  the  Third,  when 
the  Parliament  of  England  reversed  the  attainder  of  the  Earl 
of  Lancaster,  because  he  could  have  been  tried  by  the  courts  of 
the  realm,  and  declared,  ''that  in  time  of  peace  no  man  ought 
to  be  adjudged  to  death  for  treason  or  any  other  offense  with- 
out being  arraigned  and  held  to  answer;  and  that  regularly 
when  the  king's  courts  are  open  it  is  a  time  of  peace  in  judgment 
of  law,"  down  to  the  present  day,  martial  law,  as  claimed  in 
this  case,  has  been  condemned  by  all  respectable  English  jurists 
as  contrary  to  the  fundamental  laws  of  the  land,  and  subversive 
of  the  liberty  of  the  subject.    .    .    . 

So  sensitive  were  our  Revolutionary  fathers  on  this  subject, 
although  Boston  was  almost  in  a  state  of  siege,  when  General 
Gage  issued  his  proclamation  of  martial  law  they  spoke  of  it 
as  an  "attempt  to  supersede  the  coui-se  of  the  common  law,  and 
instead  thereof  to  publish  and  order  the  use  of  martial  law." 
The  Virginia  Assembly,  also,  denounced  a  similar  measure  on 
the  part  of  Governor  Dunmore  "as  an  assumed  power,  which 
the  king  himself  cannot  exercise;  because  it  annuls  the  law  of 
the  land  and  introduces  the  most  execrable  of  all  systems,  mar- 
tiallaw." 

In  some  parts  of  the  country,  during  the  war  of  1812,  our 
officers  made  arbitrary  arrests  and,  by  military  tribunals,  tried 
citizens  who  were  not  in  the  military  service.  These  arrests  and 
trials,  when  brought  to  the  notice  of  the  courts,  were  uniformly 
condemned  as  illegal.    .    .    . 

To  the  third  question,  then,  on  which  the  judges  below  were 
opposed  in  opinion,  an  answer  in  the  negative  must  be  returned. 

The  two  remaining  questions  in  this  case  must  be  answered  in 
the  affirmative.  The  suspension  of  the  privilege  of  the  writ  of 
habeas  corpus  does  not  suspend  the  writ  itself.  The  writ  issues 
as  a  matter  of  course ;  and  on  the  return  made  to  it  the  court 
defides  whether  the  party  applying  is  denied  the  right  of  pro- 
ceeding any  further  with  it.    .     .    . 
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The  Chief  Justice  delivered  the  following  opinion: 

Four  members  of  the  court  .  .  .  unable  to  concur  in  some 
important  particulars  with  the  opinion  which  has  just  been  read, 
think  it  their  duty  to  make  a  separate  statement  of  their  views 
of  the  whole  case.    .    .    . 

The  opinion  .  .  .  as  we  understand  it,  asserts  not  only  that 
the  militar}^  commission  held  in  Indiana  was  not  authorized  by 
Congress,  but  that  it  was  not  in  the  power  of  Congress  to  au- 
thorize it ;  from  which  it  may  be  thought  to  follow  that  Congress 
has  no  power  to  indemnify  the  officers  who  composed  the  com- 
mission against  liability  in  civil  courts  for  acting  as  members  of 
it.  We  cannot  agree  to  this.  .  .  .  We  think  that  Congress 
had  power,  though  not  exercised,  to  authorize  th^  military  com- 
mission which  was  held  in  Indiana.     .    .     . 

We  by  no  means  assert  that  Congress  can  establish  and  apply 
the  laws  of  war  where  no  war  has  been  declared  or  exists. 

Where  peace  exists  the  laws  of  peace  must  prevail.  What  we 
do  maintain  is,  that  when  the  nation  is  involved  in  war,  and 
some  portions  of  the  country  are  invaded,  and  all  are  exjposed 
to  invasion,  it  is  within  the  power  of  Congress  to  determine  in 
what  States  or  districts  such  great  and  imminent  public  danger 
exists  as  justifies  the  authorization  of  military  tribunals  for  the 
trial  of  crimes  and  offences  against  the  discipline  or  security  of 
the  army  or  against  the  public  safety.    .    .    . 

There  are  under  the  Constitution  three  kinds  of  military  juris- 
diction :  one  to  be  exercised  both  in  peace  and  war ;  another  to 
be  exercised  in  time  of  foreign  war  without  the  boundaries  of 
the  United  States,  or  in  time  of  rebellion  and  civil  war  within 
States  or  districts  occupied  by  rebels  treated  as  belligerents; 
and  a  third  to  be  exercised  in  time  of  invasion  or  insurrection 
within  the  limits  of  the  United  States,  or  during  rebellion  within 
the  limits  of  States  maintaining  adhesion  to  the  National  Gov- 
ernment, when  the  public  danger  requires  its  exercise.  The  first 
of  these  may  be  called  jurisdiction  under  military  law,  and  is 
found  in  acts  of  Congress  prescribing  rules  and  articles  of  war, 
or  otherwise  providing  for  the  government  of  the  national 
forces;  the  second  may  be  distinguished  as  military  govern- 
ment, superseding,  as  far  as  may  be  deemed  expedient,  the  local 
law,  and  exercised  by  the  military  commander  under  the  direc- 
tion of  the  President,  with  the  express  or  implied  sanction  of 
Congress;  while  the  third  may  be  denominated  martial  law 
proper,  and  is  called  into  action  by  Congress,  or  temporarily, 
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when  the  action  of  Congress  cannot  be  invited,  and  in  the  case 
of  justifying  or  excusing  peril,  by  the  President,  in  times  of  in- 
surrection or  invasion,  or  of  civil  or  foreign  war,  within  districts 
or  localities  where  ordinary  law  no  longer  adequately  secures 
public  safety  and  private  rights.  .     .    . 

^Ir.  Justice  Wayne,  Mr.  Justice  Swayne,  and  Mr.  Justice 
^IiLLER,  concur  with  me  in  these  views. 


WALKER  V.  SAUVINET. 

Supreme  Court  of  the  United  States.     1876. 
92  United  States,  90. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

[The  Constitution  of  Louisiana  provided  that  all  places  of 
business  for  which  a  license  was  required  should  la  open  to  all 
persons  "without  distinction  or  discrimination  on  account  of 
race  or  color."  The  act  of  February  27,  1871,  provided  that  all 
actions  brought  under  the  foregoing  sections  or  any  acts  for  the 
enforcement  thereof  should  be  tried  by  the  court  or  by  a  jury 
if  any  party  to  the  case  should  request  it.  If  the  jury  should 
disagree,  it  ** shall  be  discharged  and  the  case  shall  be  immedi- 
ately submitted  to  the  judge  upon  the  pleadings  and  evidence 
already  on  file.  .  .  .  And  it  shall  be  the  duty  of  the  judge  to 
decide  the  case  at  once,  without  any  further  procedings,  argu- 
ments, continuance  or  delay."  Sauvinet,  a  colored  man, 
brought  an  action  against  Walker,  keeper  of  a  licensed  coffee- 
house in  New  Orleans,  alleging  that  he  had  been  refused  refresh- 
ments on  account  of  his  color.  Walker  asked  for  a  jury,  which 
disagreed.  Sauvinet  then  moved  that  the  court  decide  the  case 
as  provided  by  the  act  of  1871.  Walker  objected  that  the  act 
was  unconstitutional.  Judgment  for  $1000  against  Walker  was 
affirmed  by  the  Supreme  Court  of  Louisiana,  and  he  then  sued 
out  a  writ  of  error.] 

Mr.  CniEP  Justice  Waite,  .  .  .  delivered  the  opinion  of 
the  court. 

So  far  as  we  can  discover  from  the  record,  the  only  Federal 
question  decided  by  either  one  of  the  courts  below  was  that 
which  related  to  the  right  of  Walker  to  demand  a  trial  by  jury, 
notwithstanding  the  provisions  of  the  act  of  1871  to  the  con- 
trary'.   He  insisted  that  he  had  a  constitutional  right  to  such  a 
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trial,  and  that  the  statute  was  void  to  the  extent  that  it  deprived 
him  of  this  right.   . 

All  questions  arising  under  the  Constitution  of  the  State  alone 
are  finally  settled  by  the  judgment  beloAV.  We  can  consider  only 
such  as  grow  out  of  the  Constitution  of  the  United  States.  By 
art.  7  of  the  amendments,  it  is  provided,  that  ''in  suits  at  com- 
mon law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved. '*  This,  as 
has  been  many  times  decided,  relates  only  to  trials  in  the  courts 
of  the  United  States.  Edwards  v.  Elliott,  21  Wall.  557.  The 
States,  so  far  as  this  amendment  is  concerned,  are  left  to  regu- 
late trials  in  their  own  courts  in  their  own  way.  A  trial  by  jury 
in  suits  at  common  law  pending  in  the  State  courts  is  not,  there- 
fore, a  privilege  or  immunity  of  national  citizenship,  which  the 
States  are  forbidden  by  the  Fourteenth  Amendment  to  abridge. 
A  State  cannot  deprive  a  person  of  his  property  without  due 
process  of  law ;  but  this  does  not  necessarily  imply  that  all  trials 
in  the  State  courts  affecting  the  property  of  persons  must  be  by 
jury.  This  requirement  of  the  Constitution  is  met  if  the  trial 
is  had  according  to  the  settled  course  of  judicial  proceedings. 
Murray's  Lessee  v.  Hoboken  L.  &  I.  Co.,  18  How.  280.  Due 
process  of  law  is  process  due  according  to  the  law  of  the  land. 
This  process  in  the  States  is  regulated  by  the  law  of  the  State. 
Our  power  over  that  law  is  only  to  determine  whether  it  is  in 
conflict  with  the  supreme  law  of  the  land, — that  is  to  say,  with 
the  Constitution  and  laws  of  the  United  States  made  in  pursu- 
ance thereof, — or  with  any  treaty  made  under  the  authority  of 
the  United  States.  Art.  6  Const.  Here  the  State  court  has  de- 
cided that  the  proceeding  below  was  in  accordance  with  the  law 
of  the  State ;  and  we  do  not  find  that  to  be  contrary  to  the  Con- 
stitution, or  any  law  or  treaty  of  the  United  States.    .    .     . 

Judgment  affirmed. 

Mr.  Justice  Field  and  Mr.  Justice  Clifford,  dissented  from 
the  opinion  and  judgment  of  the  court. 
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CALLAN  V.  WILSON. 

Supreme  Coubt  of  the  Uxited  States.     1888. 
127  United  States,  540. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
This  was  an  appeal  from  a  jud^rment  refusing,  upon  writ  of 
habeas  corpus,  to  discharge  the  appellant  from  the  custody  of 
the  appellee  as  marshal  of  the  District  of  Columbia.  It  appears 
that  by  an  information  filed  by  the  United  States  in  the  Police 
Court  of  the  District,  the  petitioner,  with  others,  was  charged 
with  the  crime  of  conspiracy,  and  having  been  found  guilty  by 
the  court,  was  sentenced  to  pay  a  fine  of  twenty-five  dollars,  and 
upon  default  in  its  payment  to  suffer  imprisonment  in  jail  for 
the  period  of  thirty  days.  .  .  .  Having  refused  to  pay  the 
fine  imposed  upon  him,  he  was  committed  to  the  custody  of  the 
marshal.     ... 

The  contention  of  the  petitioner  was  that  he  is  restrained  of 
his  liberty  in  violation  of  the  Constitution.  .  .  .  The  defend- 
ants .  .  .  united  in  requesting  a  trial  by  jury.  That  request 
was  denied,  and  a  trial  was  had  before  the  court,  without  the 
intervention  of  a  jury.    .    .    . 

Mr.  Justice  Harlan  .  .  .  delivered  the  opinion  of  the 
court. 

It  is  contended  by  the  appellant  that  the  Constitution  of  the 
United  States  secured  to  him  the  right  to  be  tried  by  a  jury,  and, 
that  right  having  been  denied,  the  Police  Court  was  without 
jurisdiction  to  impose  a  fine  upon  him,  or  to  order  him  to  bo 
imprisoned  until  such  fine  was  paid.  This  precise  question  is 
now,  for  tlie  first  lime,  presented  for  determination  by  this  court. 
If  the  appellant's  position  be  sustained,  it  will  follow  that  the 
statute  (Rev.  Stat.  Dist.  Col.  §  1064),  dispensing  with  a  petit 
jury,  in  prosecutions  by  information  in  the  police  court,  is  in- 
appli^able  to  cases  like  the  present  one. 

The  third  article  of  the  Constitution  provides  that  "the  trial 
of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury, 
and  such  trial  shall  be  held  in  the  State  where  the  said  crimes 
shall  have  been  committed;  but  when  not  committed  within  any 
State,  the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may  by  law  have  directed."  The  Fifth  Amendment  provides 
that  no  person  shall  "be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law."     By  the  Sixth  Amendment  it  is 
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declared  that  "in  all  criminal  prosecutions  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury 
of  the  State  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascertained  by 
law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion ;  to  be  confronted  with  the  witnesses  against  him ;  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his  defense." 

The  contention  of  the  appellant  is,  that  the  offense  with  which 
he  is  charged  is  a  "crime"  within  the  meaning  of  the  third  ar- 
ticle of  the  Constitution,  and  that  he  was  entitled  to  be  tried  by 
a  jury ;  that  his  trial  by  the  police  court,  without  a  jury,  was 
not  "due  process  of  law"  within  the  meaning  of  the  Fifth 
Amendment;  and  that,  in  any  event,  the  prosecution  against 
him  was  a  "criminal  prosecution,"  in  Vv'hich  he  was  entitled  by 
the  Sixth  Amendment,  to  a  speedy  and  public  trial  by  an  impar- 
tial jury. 

The  contention  of  the  government  is,  that  the  Constitution 
docs  not  require  that  the  right  of  trial  by  jury  shall  be  secured 
to  the  people  of  the  District  of  Columbia ;  that  the  original  pro- 
vision, that  when  a  crime  was  not  committed  within  any  State 
"the  trial  shall  be  at  such  place  or  places  as  the  Congress  may 
by  law  have  directed,"  had,  probably,  reference  only  to  offenses 
committed  on  the  high  seas ;  that,  in  adopting  the  Sixth  Amend- 
ment, the  people  of  the  States  were  solicitous  about  trial  by  jury 
in  the  States  and  nowhere  else,  leaving  it  entirely  to  Congress  to 
declare  in  what  way  persons  should  be  tried  who  might  be  ac- 
cused of  crime  on  the  high  seas,  and  in  the  District  of  Columbia 
and  in  places  to  be  thereafter  ceded  for  the  purposes,  respective- 
ly, of  a  seat  of  government,  forts,  magazines,  arsenals,  and  dock- 
yards; and,  consequently  that  that  Amendment  sliould  be 
deemed  to  have  superseded  so  much  of  the  third  article  of  the 
Constitution  as  relates  to  the  trial  of  crimes  by  a  jury. 

Upon  a  careful  examination  of  this  position  we  are  of  opinion 
that  it  cannot  be  sustained  without  violence  to  the  letter  and 
spirit  of  the  Constitution. 

The  third  article  of  the  Constitution  provides  for  a  jury  in 
the  trial  of  "all  crimes,  except  in  cases  of  impeachment."  The 
word  "crime,"  in  its  more  extended  sense,  comprehends  OYery 
violation  of  public  law;  in  a  limited  sense,  it  embraces  offenses 
of  a  serious  or  atrocious  character.  In  our  opinion,  the  provisioK 
is  to  be  interpreted  in  the  light  of  the  principles  which,  at  com- 
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inon  law,  (leterinincd  whether  the  aceused,  in  a  given  class  of 
eases,  was  entitled  to  be  triinl  by  a  jury.  It  is  not  to  be  con- 
strued as  relating  only  to  felonies,  or  offenses  punishable  by  con- 
finement in  the  penitentiary.  It  embraces  as  well  some  classes 
of  misdemeanors,  the  punishment  of  whic^-h  involves  or  may  in- 
volve the  deprivation  of  the  liberty  of  the  citizen.  It  would  be 
a  narrow  construction  of  the  Constitution  to  hold  that  no  prose- 
cution for  a  misdemeanor  is  a  prosecution  for  a  ''crime"  within 
the  meaning  of  the  third  article,  or  a  "criminal  prosecution" 
within  the  meaning  of  the  Sixth  Amendment.  And  we  do  not 
think  that  the  amendment  was  intended  to  supplant  that  part 
of  the  third  article  which  relates  to  trial  by  jur}'.  There  is  no 
necessary  conflict  between  them.  Mr.  Justice  Story  saLVS  that 
the  amendment,  "in  declaring  that  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the 
State  or  district  wherein  the  crime  shall  have  been  committed 
(which  district  shall  be  previously  ascertained  by  law),  and  to 
be  informed  of  the  nature  and  cause  of  the  accusation,  and  to  be 
confronted  with  the  witnesses  against  him,  does  but  follow  out 
the  established  course  of  the  common  law  in  all  trials  for 
crimes."  Story  on  the  Constitution,  §  1791.  And  as  the  guaran- 
tee of  a  trial  by  jury,  in  the  third  article,  implied  a  trial  in  that 
mode  and  according  to  the  settled  rules  of  the  common  law,  the 
enumeration,  in  the  Sixth  Amendment,  of  the  rights  of  the  ac- 
cused in  criminal  prosecutions,  is  to  be  taken  as  a  declaration 
of  what  those  rules  were,  and  is  to  be  referred  to  the  anxiety  of 
the  people  of  the  States  to  have  in  the  supreme  law  of  the  land, 
and  so  far  as  the  agencies  of  the  General  Government  were  con- 
cerned, a  full  and  distinct  recognition  of  those  rules,  as  involv- 
ing the  fundamental  rights  of  life,  liberty,  and  property.  This 
recognition  was  demanded  and  secured  for  the  benefit  of  all  the 
people  of  the  United  States,  as  well  those  permanently  or  tem- 
porarily residing  in  the  District  of  Columbia,  as  those  residing 
or  being  in  the  .several  States.  There  is  nothing  in  the  history 
of  the  Constitution  or  of  the  original  amendments  to  justify  the 
assertion  that  the  people  of  this  district  may  be  lawfully  de- 
prived of  the  benefit  of  any  of  the  constitutional  guarantees  of 
life,  liberty,  and  property — lispccially  of  the  privilege  of  trial 
by  jury  in  criminal  cases.  In  the  Draft  of  a  Constitution  re- 
ported by  the  Committee  of  Five  on  the  6th  of  August,  1787,  in 
the  convention  which  framed  the  Constitution,  the  4tli  section  of 
Article  XI  read  that  "the  trial  of  all  criminal  offenses  (except 
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in  cases  of  impeachment)  shall  be  in  the  States  where  they  shall 
be  committed;  and  shall  be  by  jury."  1  Elliott's  Deb.,  2d  ed., 
229.  But  that  article  was,  by  unanimous  vote,  amended  so  as 
to  read:  "The  trial  of  all  crimes  (except  in  cases  of  impeach- 
ment^ shall  be  by  jury;  and  such  trial  shall  be  held  in  the  State 
where  the  said  crimes  shall  have  been  committed;  but  when  not 
committed  within  any  State,  then  the  trial  shall  be  at  such  place 
or  places  as  the  legislature  may  direct."  Id.  270.  The  object 
of  thus  amending  the  section,  Mr.  Madison  says,  was  "to  pro- 
vide for  trial  by  jury  of  offenses  committed  out  of  any  State." 
3  ]\radison  Papers,  144.  In  Reynolds  v.  United  States,  98  U.  S| 
145,  154,  it  was  taken  for  granted  that  the  Sixth  Amendment  of 
the  Constitution  secured  to  the  people  of  the  Territories  the 
right  of  trial  by  jury  in  criminal  prosecutions ;  and  it  had  been 
previously  held  in  Webster  v.  Reid,  11  How.  437,  460,  that  the 
Seventh  Amendment  secured  to  them  a  like  right  in  civil  actions 
at  common  law.  We  cannot  think  that  the  people  of  this  district 
have,  in  that  regard,  less  rights  than  those  accorded  to  the  peo- 
ple of  the  Territories  of  the  United  States.    .    .    . 

The  judgment  is  reversed,  and  the  cause  remanded  with  direc- 
tions to  discharge  the  appellant  from  custody. 


In  re  ROSS,  Petitioner. 

Supreme  Couet  of  the  United  States.     1891. 
140  United  States,  453. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

[In  1880,  while  the  American  merchant  vessel  Bullion  was  in 
the  harbor  of  Yokohama,  the  petitioner,  a  British  subject,  who 
was  a  member  of  the  crew,  murdered  the  second  mate  on  the 
vessel.  He  was  tried  by  the  American  Consular  Court,  convicted 
and  sentenced  to  death.  The  President  commuted  the  sentence 
to  life  imprisonment.  In  1890  the  petitioner  applied  to  the 
United  States  Circuit  Court  for  a  writ  of  habeas  corpus  for  his 
discharge  on  the  ground  of  the  Consular  Court's  lack  of  juris- 
diction.   His  petition  was  denied,  44  Fed.  185,  and  he  appealed.] 

Mr.  Justice  Field    .    .    .    delivered  the  opinion  of  the  court. 

The  Circuit  Court  did  not  refuse  to  discharge  the  petitioner 
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upon  any  independent  conclusion  as  to  the  validit}^  of  the  legis- 
lation of  Congress  establishing  the  consular  tribunal  in  Japan, 
and  the  trial  of  Americans  for  offences  connnitted  witliin  the 
territory  of  that  countr>',  without  the  indictment  of  a  grand 
jury,  and  without  a  trial  by  a  petit  jury,  but  placed  its  decision 
upon  the  long  and  uniform  acquiescence  by  the  executive,  ad- 
ministrative and  legislative  departments  of  the  government  in 
the  validity  of  the  legislation.     .     .     . 

The  Circuit  Court  might  have  found  an  additional  ground  for 
not  calling  in  question  the  legislation  of  Congress,  in  the  uniform 
practice  of  civilized  governments  for  centuries  to  provide  con- 
sular tribunals  in  other  than  Christian  countries,  or  to  invest 
their  consuls  with  judicial  authority,  which  is  the  same  thing, 
for  the  trial  of  their  own  subjects  or  citizens  for  offences  com- 
mittx^d  in  those  countries,  as  well  as  for  the  settlement  of  civil 
disputes  between  them;  and  in  the  uniform  recognition,  down 
to  the  time  of  the  formation  of  our  government,  of  the  fact  that 
the  establishment  of  such  tribunals  was  among  the  most  impor- 
tant subjects  for  treaty  stipulations.  This  recognition  of  their 
importance  has  continued  ever  since,  though  the  powers  of  those 
tribunals  are  now  more  carefully  defined  than  formerly. 
Dainese  v.  Hale,  91  U.  S.  13.    .    .     . 

The  treaty-making  power  vested  in  our  government  extends 
to  all  proper  subjects  of  negotiation  with  foreign  governments. 
It  can,  equally  with  any  of  the  former  or  present  governments 
of  Europe,  make  treaties  providing  for  the  exercise  of  judicial 
authority  in  other  countries  by  its  officers  appointed  to  reside 
therein. 

We  do  not  understand  that  any  question  is  made  by  counsel 
a.s  to  its  power  in  this  respect.  His  objection  is  to  the  legisla- 
tion by  which  such  treaties  are  carried  out,  contending  that,  so 
far  as  crimes  of  a  felonious  character  are  concerned,  the  same 
protection  and  guarantee  against  an  undue  accusation  or  an  un- 
fair trial,  secured  by  the  Constitution  to  citizens  of  the  United 
States  at  home,  should  be  enjoyed  by  them  abroad.  In  none 
of  the  laws  which  have  been  passed  by  Congress  to  give  effect 
to  treaties  of  the  kind  has  there  been  any  attempt  to  require  in- 
dictment by  a  grand  jury  before  one  can  be  called  upon  to  an- 
swer for  a  public  offence  of  that  grade  committed  in  those  coun- 
tries, or  to  secure  a  jury  xyn  the  trial  of  the  offence.  Yet  the 
laws  on  that  subject  have  been  passed  without  objection  to  their 
constitutionality.     Indeed,  objection  on  that  ground  was  never 
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raised  in  any  quarter,  so  far  as  we  are  informed,  until  a  recent 
period. 

It  is  iiow,  however,  earnestly  pressed  by  counsel  for  the  peti- 
tioner, but  we  do  not  think  it  tenable.  By  the  Constitution  a 
government  is  ordained  and  established  "for  the  United  States 
of  America,"  and  not  for  countries  outside  of  their  limits.  The 
guarantees  it  affords  against  accusation  of  capital  or  infamous 
crimes,  except  by  indictment  or  presentment  by  a  grand  jury, 
and  for  an  impartial  trial  by  a  jury  when  thus  accused,  apply 
only  to  citizens  and  others  within  the  United  States,  or  who  are 
brought  there  for  trial  for  alleged  offences  committed  elsewhere, 
and  not  to  residents  or  temporary  sojourners  abroad.  Cook  v. 
United  States,  138  U.  S.  157,  181.  The  Constitution  can  have 
no  operation  in  another  country.  When,  therefore,  the  repre- 
sentatives or  officers  of  our  government  are  permitted  to  exer- 
cise authority  of  any  kind  in  another  country,  it  must  be  on  such 
conditions  as  the  two  coiuitries  may  agree,  the  laws  of  neither 
one  being  obligatory  upon  the  other.  The  deck  of  a  private 
American  vessel,  it  is  true,  is  considered  for  many  purposes  con- 
structively as  territory  of  the  United  States,  yet  persons  on 
board  of  such  vessels,  whether  officers,  sailors,  or  passengers, 
cannot  invoke  the  protection  of  the  provisions  referred  to  until 
brought  within  the  actual  territorial  boundaries  of  the  United 
States.  And,  besides,  their  enforcement  abroad  in  numerous 
places,  where  it  would  be  highly  important  to  have  consuls  in- 
vested with  judicial  authority,  would  be  impracticable  from  the 
impossibility  of  obtaining  a  competent  grand  or  petit  jury.  The 
requirement  of  such  a  body  to  accuse  and  to  try  an  offender 
would,  in  a  majority  of  cases,  cause  an  abandonment  of  all  prose- 
cution. The  framers  of  the  Constitution,  who  were  fully  aware 
of  the  necessity  of  having  judicial  authority  exercised  by  our 
consuls  in  non-Christian  countries,  if  commercial  intercourse 
was  to  be  had  with  their  people,  never  could  have  supposed  that 
all  the  guarantees  in  the  administration  of  the  law  upon  crim- 
inals at  home  were  to  be  transferred  to  such  consular  esta])lish- 
ments,  and  applied  before  an  American  who  had  connnitted  a 
felony  there  could  be  accused  and  tried.  They  must  have 
known  that  such  a  requirement  would  defeat  the  main  purpose 
of  investing  the  consul  with  judicial  authority.     .     .     . 

We  turn  then  to  the  treaties  between  Japan  and  the  United 
States. 

The  treaty  of  June  17,  1857,     ...     is  the  one  which  first 
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conceded  to  the  American  consul   in   Japan   authority  to  try 
Americans  committing  offences  in  that  country.     .    .     . 

Our  government  has  always  treated  Article  IV  of  the  treaty 
of  1857  as  continuing  in  force,  and  it  is  published  as  such  in  the 
United  States  Consular  Regulations,  issued  in  1888.  Appendix 
Xo.  1,  p.  313.  Its  official  interpretation  is  found  in  Article  71 
of  those  regulations,  wliich  declares  tliat  ''consuls  have  exclu- 
sive jurisdiction  over  crimes  and  offences  committed  by  citizens 
of  the  United  States  in  Japan."     .     .     . 

The  legislation  of  Congress  to  carry  into  effect  the  treaty  with 
Japan  .  .  .  secures  a  regular  and  fair  trial  to  Americans 
committing  offences  within  that  empire.  [Rev.  Stat.,  sees.  4083- 
4091.] 

It  enacts  that  the  minister  and  consuls  of  the  United  States, 
appointed  to  reside  there,  shall,  in  addition  to  other  powers  and 
duties  imposed  upon  them  respectively,  be  invested  with  the 
judicial  authority  therein  described,  which  shall  appertain  to 
their  respective  offices  and  be  a  part  of  the  duties  belonging 
thereto,  so  far  as  the  same  is  allowed  by  treaty;  and  empowers 
them  to  arraign  and  try,  in  the  manner  therein  provided,  all  citi- 
zens of  the  United  States  charged  with  offences  against  law 
committed  in  that  country,  and  to  sentence  such  offenders  as 
therein  provided,  and  to  issue  all  suitable  and  necessary  process 
to  carry  their  authority  into  execution.  It  declares  that  their 
jurisdiction  in  both  criminal  and  civil  mattei^  shall  in  all  cases 
be  exercised  and  enforced  in  conformity  with  the  laws  of  the 
United  States,  which,  so  far  as  necessary  to  execute  the  treaty 
and  suitable  to  carry  it  into  effect,  are  extended  over  all  citizens 
of  the  United  States  in  Japan,  and  over  all  others  there  to  the 
extent  that  the  terms  of  the  treaty  justify  or  require.  It  also 
provides  that  where  such  laws  are  not  adapted  to  the  object, 
or  are  deficient  in  the  provisions  necessary  to  furnish  suitable 
remedies,  the  common  law  and  the  law  of  equity  and  admiralty 
shall  be  extended  in  like  manner  over  such  citizens  and  others ; 
and  that  if  neither  the  common  law,  nor  the  law  of  equity,  or 
admiralty,  nor  the  statutes  of  the  United  States,  furnish  appro- 
priate and  sufficient  remedies,  the  minister  shall,  by  decrees  and 
regulations,  which  shall  have  the  force  of  law,  supply  such  de- 
fects and  deficiencies.  Each  of  the  consuls  is  authorized,  upon 
facts  within  his  own  knowledge,  or  which  he  has  good  reason  to 
believe  true,  or  upon  complanit  made  or  information  filed  in 
writing  and  authenticated  in  such  way  as  shall  be  prescribed  by 
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the  minister,  to  issue  his  warrant  for  the  arrest  of  any  citizer. 
of  the  United  States  charged  with  committing  in  the  country  an 
offence  against  law;  and  to  arraign  and  try  any  such  offender; 
and  to  sentence  him  to  punishment  in  the  manner  therein  pre- 
scribed. 

The  legislation  also  declares  that  insurrection  or  rebellion 
against  the  government,  with  intent  to  subvert  the  same,  and 
murder,  shall  be  punishable  with  death,  but  that  no  person  shall 
be  contacted  thereof  unless  the  consul  and  his  associates  in  the 
trial  all  concur  in  the  opinion,  and  the  minister  approves  of  the 
conviction.  It  also  provides  that  whenever  in  any  case  the  con- 
sul is  of  opinion  that,  by  reason  of  the  legal  questions  which 
may  arise  therein,  assistance  will  be  useful  to  him,  or  that  a 
severer  punishment  than  previously  specified  in  certain  cases 
will  be  required,  he  shall  summon  to  sit  with  him  on  the  trial 
one  or  more  citizens  of  the  United  States,  not  exceeding  four, 
and  in  capital  cases  not  less  than  four,  who  shall  be  taken  by 
lot  from  a  list  which  has  been  previously  submitted  to  and  ap- 
proved by  the  minister,  and  shall  be  persons  of  good  repute 
and  competent  for  the  duty. 

The  jurisdiction  of  the  consular  tribunal,  as  is  thus  seen,  is 
to  be  exercised  and  enforced  in  accordance  with  the  laws  of 
the  United  States;  and  of  course  in  pursuance  of  them  the  ac- 
cused will  have  an  opportunity  of  examining  the  complaint 
against  him,  or  will  be  presented  with  a  copy  stating  the  offence 
he  has  committed,  will  be  entitled  to  be  confronted  with  the  wit- 
nesses against  him  and  to  cross-examine  them,  and  to  have  the 
benefit  of  counsel ;  and,  indeed,  will  have  the  benefit  of  all  the 
provisions  necessary  to  secure  a  fair  trial  before  the  consul  and 
his  associates.  The  only  complaint  of  this  legislation  made  by 
counsel  is  that,  in  directing  the  trial  to  be  had  before  the  consul 
and  associates  summoned  to  sit  with  him,  it  does  not  require  a 
previous  presentment  or  indictment  by  a  grand  jury,  and  does 
not  give  to  the  accused  a  petit  jury.  The  want  of  such  clauses, 
as  affecting  the  validitj^  of  the  legislation,  we  have  already  con- 
sidered. It  is  not  pretended  that  the  prisoner  did  not  have,  in 
other  respects,  a  fair  trial  in  the  Consular  Court.    .    .    . 

Order  affirmed. 

Note. — The  several  provisions  of  the  Constitution  as  to  trial  by 
jury  pertain  only  to  actions  in  the  Federal  courts,  Walker  v. 
Sauvinet  (1S75),  92  U.  S.  90;  Eilenbecker  v.  Plymouth  Count? 
(1890),   134   U.   S.   31,   including  those   of   the   District  of   Columbia. 
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Callan  v.  Wilson  (ISSS),  127  U.  S.  540,  and  of  the  Territories  which 
have  been  incorporated  in  the  United  States,  Thompson  v.  Utah 
(1S95).  170  U.  S.  343.  Except  in  the  case  of  petty  offenses,  an 
accused  person  has  a  right  to  trial  by  jury  in  the  first  court  in  which 
he  is  put  upon  trial.  To  give  him  a  right  to  jury  trial  in  an  appellate 
court  after  conviction  without  a  jury  in  a  lower  court  does  not 
satisfy  the  constitutional  requirement,  Joyce  v.  Chillicothe  Foundry 
(ISSS),  127  U.  S.  557.  The  Constitution  distinguishes  crimes  and 
|)etty  offenses  and  the  right  of  trial  by  jury  applies  only  to  the  former. 
United  States  v.  Zucker  (1896),  161  U.  S.  481.  Hence  it  does  not 
apply  to  an  action  to  recover  a  penalty.  Oceanic  Steam  Navigation 
Co.  V.  Stranahan  (1909),  214  U.  S.  320,  nor  to  one  for  the  deportation 
of  an  anarchist.  Turner  v.  Williams  (1904),  194  U.  S.  279,  or  for 
the  determination  of  an  alien's  right  to  remain  in  the  country, 
Zakonaite  v.  Wolf  (1912),  226  U.  S.  272,  or  to  contempt  proceedings, 
In  re  Debs  (1895),  158  U.  S.  564.  The  right  to  trial  by  jury  is  to  be 
interpreted  as  it  was  understood  at  the  time  the  constitutional  pro- 
visions were  adopted,  Capital  Traction  Company  v.  Hof  (1899),  174 
U.  S.  1,  and  it  is  to  be  treated  as  a  right  of  substance  and  not  merely 
of  form,  Walker  v.  New  Mexico  &  Southern  Pacific  Ry.  (1897),  165 
U.  S.  593.  The  line  between  substance  and  form  is  sometimes  hard 
to  draw,  but  it  is  clear  that  the  right  to  a  jury  trial  which  is  guar- 
anteed by  the  Federal  Constitution  involves  a  common  law  jury  of 
twelve,  Thompson  v.  Utah  (1898),  170  U.  S.  343,  whose  verdict  shall 
be  unanimous,  American  Publishing  Co.  v.  Fisher  (1897),  166  U.  S. 
464,  and  which  shall  be  constituted  impartially,  Lewis  v.  United 
States  (1892),  146  U.  S.  370,  and  which  acts  "in  the  presence  and 
under  the  superintendence  of  a  judge  empowered  to  instruct  them 
on  the  law  and  to  advise  them  on  the  facts,  and  (except  on  acquittal 
of  a  criminal  charge)  to  set  aside  their  verdict  if  it  is  against  the 
law  or  the  evidence,"  Capital  Traction  Co.  v.  Hof  (1899),  174  U.  S.  1. 
The  preservation  of  the  right  to  trial  by  jury  "does  not  prohibit  the 
introduction  of  new  methods  for  determining  what  facts  are  actually 
in  Issue,  nor  does  it  prohibit  the  introduction  of  new  rules  of  evi- 
dence, .  .  .  New  devices  may  be  used  to  adapt  the  ancient  institu- 
tion to  present  needs  and  to  make  of  it  an  efficient  Instrument  In 
the  administration  of  justice,"  Ex  parte  Peterson  (1920),  253  U.  S. 
300.  Trial  by  rourt  martial  is  not  inconsistent  with  the  provisions 
of  the  Constitution  as  to  trial  by  jury.  Dynes  v.  Hoover  (1857),  20 
Howard.  65;  Ex  parte  Reed  (1879),  100  U.  S.  13;  Kahn  v.  Anderson 
(1921),  255  U.  S.  1. 
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Section  3.     Unreasonable  Searches  and  Seizures  and  Self- 

Incrimination. 

BROWN  V.  AVALKER. 

Supreme  Court  of  the  United  States.     1896. 
161  United  States,  591. 

Appeal  from  the  Circuit  Court- of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

[The  grand  jury  of  the  United  States  District  Court  having 
under  investigation  charges  against  a  railway  that  it  had 
granted  discriminatory  rates  and  rebates,  the  appellant  Brown, 
who  was  an  officer  of  the  railway,  was  summoned  as  a  witness, 
but  declined  to  answer  questions  as  to  the  pending  accusations 
on  the  ground  that  "my  answer  would  tend  to  accuse  and  in- 
criminate myself."  The  District  Court  having  committed  him 
for  contempt,  he  petitioned  the  Circuit  Court  for  a  writ  of 
habeas  corpus.  Upon  hearing  the  writ  was  dismissed  and  the 
prisoner  remanded  to  custody.    70  Fed.  46.    He  then  appealed.] 

Mr.  Justice  Brown  .  .  .  delivered  the  opinion  of  the 
court. 

This  case  involves  an  alleged  incompatibility  between  that 
clause  of  the  Fifth  Amendment  to  the  Constitution,  which  de- 
clares that  no  person  ''shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,"  and  the  act  of  Congress  of 
February  11,  1893,  c.  83,  27  Stat.  443,  which  enacts  that  ''no 
person  shall  be  excused  from  attending  and  testifying  or  from 
producing  books,  papers,  tariffs,  contracts,  agreements,  and 
documents  before  the  Interstate  Commerce  Commission  or  in 
obedience  to  the  subpccna  of  the  commission,  ...  on  the 
ground  or  for  the  reason  that  the  testimony  or  evidence,  docu- 
mentary or  otherwise,  reciuired  of  him,  may  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture.  But  no  person 
shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  concern- 
ing which  he  may  testify,  or  produce  evidence,  documentary 
or  otherwise,  before  said  Commission,  or  in  obedience  to  its 
subp(una  or  the  su])p(pna  of  either  of  them,  or  in  any  such  case 
or  proceeding." 

The  act  is  supposed  to  have  been  passed  in  view  of  the  opinion 
of  this  court  in  Counselman  v.  Hitchcock,  142  U.  S.  547,  to  the 
effect  that  section  860  of  the  Revised  Statutes,  providing  that 
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no  evidence  given  by  a  witness  shall  be  used  against  him,  his 
property  or  estate,  in  any  manner,  in  any  court  of  the  United 
States,  in  any  criminal  proceeding,  did  not  afford  that  complete 
protection  to  the  witness  which  the  amendment  was  intended 
to  guarantee.  The  gist  of  that  decision  is  contained  in  the 
following  extracts  from  the  opinion  of  Mr.  Justice  Blatchford, 
(pp.  564.  5S5,)  referring  to  section  860:  "It  could  not,  and 
would  not,  prevent  the  use  of  his  testimony  to  search  out  other 
testimony  to  be  used  in  evidence  against  him  or  his  property,  in 
a  criminal  proceeding  in  such  court.  It  could  not  prevent  the 
obtaining  and  the  use  of  witnesses  and  evidence  which  should  be 
attributable  directly  to  the  testimony  he  might  give  under  com- 
pulsion, and  on  which  he  might  be  convicted,  when  otherwise, 
and  if  he  had  refused  to  answer,  he  could  not  possibl}'-  have  been 
convicted."  And  again:  "We  are  clearly  of  opinion  that  no 
statute  which  leaves  the  party  or  witness  subject  to  prosecution, 
after  he  answers  the  criminating  question  put  to  him,  can  have 
the  effect  of  supplanting  the  privilege  conferred  by  the  Consti- 
tution of  the  United  States.  Section  860  of  the  Revised  Statutes 
does  not  supply  a  complete  protection  from  all  the  perils  against 
which  the  constitutional  prohibition  was  designed  to  guard,  and 
is  not  a  full  substitute  for  that  prohibition.  In  view  of  the  con- 
stitutional provision,  a  statutory  enactment,  to  be  valid,  must 
afford  absolute  immunity  against  future  prosecutions  for  the 
offence  to  which  the  question  relates." 

The  inference  from  this  language  is  that,  if  the  statute  does 
afford  such  immunity  against  future  prosecution,  the  witness 
will  be  compellable  to  testify.  ...  To  meet  this  construc- 
tion of  the  constitutional  provision,  the  act  in  question  was 
pa.s.sed,  exempting  the  witness  from  any  prosecution  on  account 
of  any  transaction  to  which  he  may  testify.  The  case  before 
us  is  whether  this  sufficiently  satisfies  the  constitutional  guar- 
anty of  protection. 

The  clause  of  the  Constitution  in  question  is  obviously  sus- 
ceptible of  two  interpretations.  If  it  be  construed  literally,  as 
authorizing  the  witness  to  refuse  to  disclose  any  fact  which 
might  tend  to  incriminate,  disgrace  or  expose  him  to  unfavor- 
able comments,  then  as  he  must  necessarily  to  a  large  extent  de- 
termine upon  his  own  conscience  and  responsibility  whether  his 
answer  to  the  proposed  question  will  have  that  tendency  .  .  . 
the  practical  result  would  be,  that  no  one  could  be  compelled 
to  testify  to  a  material  fact  in  a  criminal  case   unless  he  chose 
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to  do  so,  or  unless  it  was  entirely  clear  that  the  privilege  was 
not  set  up  in  good  faith.  If,  upon  the  other  hand,  the  object 
of  the  provision  be  to  secure  the  witness  against  a  criminal 
prosecution,  which  might  be  aided  directly  or  indirectly  by  his 
disclosure,  then,  if  no  such  prosecution  be  possible — in  other 
words,  if  his  testimony  operate  as  a  complete  pardon  for  the 
offence  to  which  it  relates — a  statute  absolutely  securing  to  him 
such  immunity  from  prosecution  would  satisfy  the  demands 
of  the  clause  in  question.     .     .     . 

The  maxim  nemo  tenetur  seipsiim  accusare  had  its  origin  in  a 
protest  against  the  inquisitorial  and  manifestly  unjust  methods 
of  interrogating  accused  persons,  which  have  long  obtained  in 
tlie  continental  system,  and,  until  the  expulsion  of  the  Stuarts 
from  the  British  throne  in  1688,  and  the  erection  of  additional 
barriers  for  the  protection  of  the  people  against  the  exercise  of 
arbitrary  power,  was  not  uncommon  even  in  England.  While 
the  admissions  or  confessions  of  the  prisoner,  when  voluntarily 
and  freely  made,  have  always  ranked  high  in  the  scale  of  incrim- 
inating evidence,  if  an  accused  person  be  asked  to  explain  his 
apparent  connection  with  a  crime  under  investigation,  the  ease 
with  which  the  questions  put  to  him  may  assume  an  inquisitorial 
character,  the  temptation  to  press  the  witness  unduly,  to  brow- 
beat him  if  he  be  timid  or  reluctant,  to  push  him  into  a  corner, 
and  to  entrap  him  into  fatal  contradictions,  which  is  so  painfully 
evident  in  many  of  the  earlier  state  trials,  notably  in  those 
of  Sir  Nicholas  Throckmorton,  and  Udal,  the  Puritan  minister, 
made  the  system  so  odious  as  to  give  rise  to  a  demand  for  its 
total  abolition.  The  change  in  the  English  criminal  procedure 
in  that  particular  seems  to  be  founded  upon  no  statute  and  no 
judicial  opinion,  but  upon  a  general  and  silent  acquiescence  of 
the  courts  in  a  popular  demand.  But,  however  adopted,  it  has 
become  firmly  embedded  in  English,  as  well  as  in  American 
jurisprudence.  So  deeply  did  the  iniquities  of  the  ancient 
system  impress  themselves  upon  the  minds  of  the  American 
colonists  that  the  States,  with  one  accord,  made  a  denial  of  the 
right  to  question  an  accused  person  a  part  of  their  fundamental 
law,  so  that  a  maxim,  which  in  England  was  a  more  rule  of 
evidence,  became  clothed  in  this  country  with  the  impregnability 
of  a  constitutional  enactment. 

Stringent  as  the  general  rule  is,  however,  certain  classes  of 
cases  have  always  been  treated  as  not  falling  within  the  reason 
of  the  rule,   and,  therefore,   constituting  apparent  exceptions. 
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When  examined,  these  eases  will  all  be  found  to  be  based  upon 
the  idea  that,  if  the  testimony  sought  cannot  possibly  be  used 
as  a  basis  for,  or  in  aid  of,  a  criminal  prosecution  against  the 
witness,  the  rule  ceases  to  apply,  its  object  being  to  protect 
the  witness  himself  and  no  one  else — much  less  that  it  shall 
be  made  use  of  as  a  pretext  for  securing  immunity  to  others. 

1.  Thus,  if  the  witness  himself  elects  to  waive  his  privilege, 
as  he  may  doubtless  do,  since  the  privilege  is  for  his  protection 
and  not  for  that  of  other  parties,  and  discloses  his  criminal  con- 
nections, he  is  not  permitted  to  stop,  but  must  go  on  and  make 
a  full  disclosure.  .  .  .  So,  under  modern  statutes  permit- 
ting accused  persons  to  take  the  stand  in  their  own  behalf,  they 
may  be  subjected  to  cross-examination  upon  their  statements. 

2.  For  the  same  reason  if  a  prosecution  for  a  crime,  con- 
cerning w^hich  the  witness  is  interrogated,  is  barred  by  the  stat- 
ute of  limitations,  he  is  compellable  to  aiisw^er.     .     .     . 

3.  If  the  answer  of  the  witness  may  have  a  tendency  to  dis- 
grace him  or  bring  him  into  disrepute,  and  the  proposed  evi- 
dence be  material  to  the  issue  on  trial,  the  great  weight  of  au- 
tliority  is  that  he  may  be  compelled  to  answer,  although,  if  the 
answer  can  have  no  effect  upon  the  case,  except  so  far  as  to 
impair  the  credibility  of  the  witness,  he  may  fall  back  upon 
his  privilege.  .  .  .  But  even  in  the  latter  case,  if  the  an- 
swer of  the  witness  will  not  directly  show  his  infamy,  but  only 
tend  to  disgrace  him,  he  is  bound  to  answer.  .  .  .  The  ex- 
tent to  which  the  witness  is  compelled  to  answer  such  questions 
as  do  not  fix  upon  him  a  criminal  is  within  the  control  of  the 
legislature.     .     .     . 

4.  It  is  almost  a  necessary  corollary  of  the  above  proposi- 
tions that,  if  the  witness  has  already  received  a  pardon,  he  can- 
not longer  set  up  his  privilege,  since  he  stands  with  respect  to 
Ruch  offence  as  if  it  had  never  been  committed.     .     .     . 

All  of  the  cases  above  cited  proceed  upon  the  idea  that  the 
prohibition  against  his  being  compelled  to  testify  against  him- 
s«*lf  presupposes  a  legal  detriment  to  the  witness  arising  from 
the  exposure.  As  the  object  of  the  first  eight  amendments  to 
the  Constitution  was  to  incorporate  into  the  fundamental  law 
of  the  land  certain  principles  of  natural  justice  which  had  be- 
come permanently  fixed  in  tlie  jurisprudence  of  the  mother 
eountry,  the  construction  given  to  those  principles  by  the  Eng- 
lish eourts  is  cogent  evidence  of  what  they  were  designed  to 
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secure  and  of  the  limitations  that  should  be  put  upon  them.  This 
is  but  another  application  of  the  familiar  rule  that  where  one 
State  adopts  the  laws  of  another,  it  is  also  presumed  to  adopt 
the  known  and  settled  construction  of  those  laws  by  the  courts 
of  the  State  from  which  they  are  taken.     .     .     . 

The  act  of  Congress  in  question  securing  to  witnesses  immu- 
nity from  prosecution  is  virtually  an  act  of  general  amnesty, 
and  belongs  to  a  class  of  legislation  which  is  not  uncommon 
either  in  England,  (2  Taylor,  Evidence,  §  1455,  where  a  large 
number  of  similar  acts  are  collated)  or  in  this  country.  Al- 
though the  Constitution  vests  in  the  President  "power  to  grant 
reprieves  and  pardons  for  offences  against  the  United  States, 
except  in  cases  of  impeachment,"  this  power  has  never  been  held 
to  take  from  Congress  the  power  to  pass  acts  of  general  amnesty, 
and  is  ordinarily  exercised  only  in  cases  of  individuals  after 
conviction,  although,  as  was  said  by  this  court  in  Ex  parte  Gar- 
land, 4  Wall.  333,  380,  ''it  extends  to  Qx^ry  offence  known  to 
the  law,  and  may  be  exercised  at  any  time  after  its  commis- 
sion, either  before  legal  proceedings  are  taken,  or  during  their 
pendency,  or  after  conviction  and  judgment."     .     .     . 

It  is  argued  in  this  connection  that,  while  the  witness  is 
granted  immunity  from  prosecution  by  the  Federal  government, 
he  does  not  obtain  such  immunity  against  prosecution  in  the 
state  courts.  We  are  unable  to  appreciate  the  force  of  this 
suggestion.  It  is  true  that  the  Constitution  does  not  operate 
upon  a  witness  testifying  in  the  State  courts,  since  we  have 
held  that  the  first  eight  amendments  are  limitations  only  upon 
the  powers  of  Congress  and  the  Federal  courts,  and  are  not  ap- 
plica])le  to  the  several  States,  except  so  far  as  the  Fourteenth 
Amendment  may  have  made  them  applicable.     .     .     . 

There  is  no  such  restriction,  however,  upon  the  applicability 
of  Federal  statutes.  The  sixth  article  of  the  Constitution  de- 
clares that  ''This  Constitution,  and  the  Laws  of  the  United 
States  which  shall  be  made  in  Pursuance  thereof;  and  all  trea- 
ties made,  or  which  shall  be  made,  under  thfe  authority  of  the 
United  States,  shall  be  the  supreme  Law  of  the  Land ;  and  the 
Judges  in  every  State  shall  be  bound  thereby,  anything  in  the 
Constitution  or  Laws  of  any  State  to  the  Contrary  notwith- 
standing."    .     .     . 

The  act  in  question  contains  no  suggestion  that  it  is  to  be  ap- 
plied only  to  the  Federal  courts.  It  declares  broadly  that  **no 
person  shall  be  excused  from  attending  and  testifying     .     .     . 
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before  the  Interstate  Commerce  Commission  ...  on  the 
ground  .  .  .  that  the  testimony  .  .  .  required  of  him 
may  tend  to  incriminate  him,"  etc.  **But  no  person  shall  be 
prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing  concerning  which 
he  may  testify,"  etc.  It  is  not  that  he  shall  not  be  prosecuted 
for  or  on  account  of  any  crime  concerning  which  he  may  tes- 
tify, which  might  possibly  be  urged  to  apply  only  to  crimes 
under  the  Federal  law  and  not  to  crimes,  such  as  the  passing  of 
counterfeit  money,  etc.,  which  are  also  cognizable  under  state 
laws;  but  the  immunity  extends  to  any  transaction,  matter  or 
thing  concerning  which  he  may  testify,  which  clearly  indicates 
that  the  immunity  is  intended  to  be  general,  and  to  be  applicable 
whenever  and  in  whatever  court  such  prosecution  may  be  had. 

If,  as  was  justly  observed  in  the  opinion  of  the  court  below, 
witnesses  standing  in  Brown's  position  were  at  liberty  to  set 
up  an  immunity  from  testifying,  the  enforcement  of  the  Inter- 
state Commerce  law  or  other  analogous  acts,  wherein  it  is  for 
the  interest  of  both  parties  to  conceal  their  misdoings,  would 
become  impossible,  since  it  is  only  from  the  mouths  of  those 
liaving  knowledge  of  the  inhibited  contracts  that  the  facts  can 
be  ascertained.  While  the  constitutional  provision  in  question 
is  justly  regarded  as  one  of  the  most  valuable  prerogatives  of 
the  citizen,  its  object  is  fully  accomplished  by  the  statutory 
immunity,  and  we  are,  therefore,  of  opinion  that  the  witness 
was  compellable  to  answer,  and  that  the  judgment  of  the  court 
})elow  mu.st  be  Affirmed. 

Mr.  Justice  Siiiras,  with  whom  concurred  Mr.  Justice  Gray 
and  Mr.  Jl'stice  White,  dissenting.     .     .     . 

Mr.  Justice  Field  dissenting.     .     .    , 


'     HALE  V.  IIENKEL. 

Supreme  Court  of  ttie  UNin^n  States.     1906. 
201  United  States,  43. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

[The  United  States  having  instituted  proceedings  against  the 
American  Tobacco   Company  and  the   MacAndrews  &  Forbes 


HALE  V.  HENKEL.  40o 

Company  for  violation  of  the  Sherman  Anti-trust  Act,  a  sub- 
poena duces  tecum  was  issued  commanding  Hale,  secretary  and 
treasurer  of  the  MacAndrews  &  Forbes  Company,  to  produce 
a  mass  of  documents,  including  all  understandings,  agreements, 
arrangements  or  contracts  between  that  company  and  six  other 
companies,  all  correspondence  between  them,  all  reports  made 
b}'  the  six  companies  to  the  principal  company  and  all  letters 
received  by  it  since  its  organization  from  thirteen  other  compa- 
nies located  in  various  parts  of  the  United  States.  Hale  de- 
clined to  comply  or  to  answer  any  questions  on  the  ground, 
inter  alia,  that  his  answers  or  the  documents  called  for  might 
tend  to  incriminate  him.  The  District  Attorney  called  his  at- 
tention to  the  act  of  1903  which  exempted  him  from  prose- 
cution and  all  penalties  or  forfeitures  because  of  anything 
concerning  which  he  might  testify  or  produce  documentary  evi- 
dence, and  assured  him  of  immunity  from  punishment.  As 
Hale  still  refused  to  obey  the  order  of  this  court,  he  was  com- 
mitted for  contempt.  He  sued  out  a  writ  of  habeas  corpus, 
but  upon  hearing  the  writ  was  discharged  and  Hale  was  re- 
manded.   He  then  appealed.] 

Mr.  Justice  Brow^n  .  .  .  delivered  the  opinion  of  the 
court. 

Two  issues  are  presented  by  the  record  in  this  case,  which 
are  so  far  distinct  as  to  require  separate  consideration.  They 
depend  upon  the  applicability  of  different  provisions  of  the 
Constitution,  and,  in  determining  the  question  of  affirmance  or 
reversal,  should  not  be  confounded.  The  first  of  these  involves 
the  immunity  of  the  witness  from  oral  examination ;  the  second, 
the  legality  of  his  action  in  refusing  to  produce  the  documents 
called  for  by  the  subpoena  duces  tecum. 

1.  The  appellant  justifies  his  action  in  refusing  to  answer 
the  questions  propounded  to  him,  1st,  upon  the  ground  that 
there  was  no  specific  "charge"  pending  before  the  grand  jury 
against  any  particular  person ;  2d,  tliat  the  answers  would  tend 
to  criminate  him.     .     .     . 

2.  Appellant  also  invokes  the  protection  of  the  Fifth  Amend- 
ment to  the  Constitution,  which  declares  that  no  person  "shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self," and  in  reply  to  various  questions  put  to  him  he  declined 
to  answer,  on  the  ground  that  he  wouUl  thereby  incriminate  him- 
self. 

The   answer  to   this  is  found  in   a   proviso   to  the   General 
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Appropriation  Act  of  February  25,  1903,  32  Stat.  854,  904, 
that  "no  i^erson  shall  be  prosecuted  or  be  subjected  fo  any 
penalty  or  forfeiture  for  or  on  account  of  any  transaction,  mat- 
ter or  thing  concerning  which  he  may  testify  or  produce  evi- 
dence, documentary  or  other\\^se,  in  any  proceeding,  suit,  or 
prosecution  under  said  acts,"  of  which  the  Anti  Trust  Law  is 
one,  providing,  however,  that  ''no  person  so  testifying  shall  be 
exempt  from  prosecution  or  punishment  for  perjury  committed 
in  so  testifying."     .     .     . 

The  object  of  the  amendment  is  to  establish  in  express  lan- 
guage and  upon  a  firm  basis  the  general  principle  of  English 
and  American  jurisprudence,  that  no  one  shall  be  compelled  to 
give  testimony  which  may  expose  him  to  prosecution  for  crime. 
It  is  not  declared  that  he  may  not  be  compelled  to  testify  to 
facts  which  may  impair  his  reputation  for  probity,  or  even 
tend  to  disgrace  him,  but  the  line  is  drawn  at  testimony  that 
may  expose  him  to  prosecution.  If  the  testimony  relate  to 
criminal  acts  long  since  past,  and  against  the  prosecution  of 
which  the  statute  of  limitations  has  run,  or  for  which  he  has 
already  received  a  pardon  or  is  guaranteed  an  immunity,  the 
amendment  does  not  apply. 

The  interdiction  of  the  Fifth  Amendment  operates  only  where 
a  witne.ss  is  asked  to  incriminate  himself — in  other  words,  to  give 
testimony  which  may  possibly  expose  him  to  a  criminal  charge. 
But  if  the  criminality  has  already  been  taken  away,  the  Amend- 
ment ceases  to  apply.  The  criminality  provided  against  is  a 
present,  not  a  past  criminality,  which  lingers  only  as  a  mem- 
ory and  involves  no  present  danger  of  prosecution.  To  put  an 
extreme  case,  a  man  in  his  boyhood  or  youth  may  have  com- 
mitted acts  which  the  law  pronounces  criminal,  but  it  would 
never  be  a.s.serted  that  he  would  thereby  be  made  a  criminal  for 
life.  It  is  here  that  the  law  steps  in  and  says  that  if  the  of- 
fense be  outlawed  or  pardoned,  or  its  criminality  has  been  re- 
moved by  statute,  the  Amendment  ceases  to  apply.  The  extent 
of  this  immunity  was  fully  considered  by  this  court  in  Counsel- 
man  V.  Hitchcock,  142  U.  S.  547,  in  which  the  immunity  of- 
fered by  Rev.  Stat,  section  860,  was  declared  to  be  insufficient. 
In  oonserjuence  of  this  decision  an  act  was  passed  applicable  to 
tr.stimony  before  the  Interstate  Commerce  Commission  in  almost 
the  exact  language  of  the  act  of  February  25,  1903,  above 
quoted.  This  act  was  declared  by  this  court  in  Brown  v.  Wal- 
ker, 161   U.  S.  591,  to  afford  absolute  immunity  against  prose- 
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cution  for  the  offense  to  which  the  question  related,  and  deprived 
the  witness  of  his  constitutional  right  to  refuse  to  answer. 
Indeed,  the  act  was  passed  apparently  to  meet  the  declaration 
in  Counselman  v.  Hitchcock,  p.  586,  that  ''a  statutory  enact- 
ment, to  be  valid,  must  afford  absolute  immunity  against  fu- 
ture prosecution  for  the  offense  to  which  the  question  relates." 
If  the  constitutional  Amendment  were  unaffected  by  the  im- 
munity statute,  it  would  put  it  within  the  power  of  the  wit- 
ness to  be  his  own  judge  as  to  what  would  tend  to  incriminate 
him,  and  would  justify  him  in  refusing  to  answer  almost  any 
question  in  a  criminal  case,  unless  it  clearlj'^  appeared  that  the 
immunity  was  not  set  up  in  good  faith.     ... 

The  further  suggestion  that  the  statute  offers  no  immunity 
from  prosecution  in  the  state  courts  was  also  fully  considered 
in'  Brown  v.  Walker  and  held  to  be  no  answer.  The  converse 
of  this  was  also  decided  in  Jack  v.  Kansas,  199  U.  S.  372, 
namely,  that  the  fact  that  an  immunity  granted  to  a  witness 
under  a  state  statute  would  not  prevent  a  prosecution  of  such 
witness  for  a  violation  of  a  Federal  statute,  did  not  invalidate 
such  statute  under  the  Fourteenth  Amendment.  It  was  held 
both  by  this  court  and  b}^  the  Supreme  Court  of  Kansas  that 
the  possibility  that  information  given  by  the  witness  might  be 
used  under  the  Federal  act  did  not  operate  as  a  reason  for 
permitting  the  witness  to  refuse  to  answer,  and  that  a  danger 
so  unsubstantial  and  remote  did  not  impair  the  legal  immunity. 
Indeed,  if  the  argument  were  a  sound  one  it  might  be  carried 
still  further  and  held  to  apply  not  only  to  state  prosecutions 
witliin  the  same  jurisdiction,  but  to  prosecutions  under  the 
criminal  laws  of  other  States  to  which  the  witness  might  have 
subjected  himself.  The  question  has  been  fully  considered  in 
England,  and  the  conclusion  reached  by  the  courts  of  that 
country  that  the  only  danger  to  be  considered  is  one  arising 
within  the  same  jurisdiction  and  under  the  same  sovereignty. 
Queen  v.  Boyes,  1  B.  &  S.  311 ;  King  of  the  Two  Sicilies  v.  Wil- 
cox, 7  State  Trials  (N.  S.),  1049,  1068;  State  v.  March,  1  Jones 
(N.  Car.),  526;  State  v.  Thomas,  98  N.  Car.  599.     .     .     . 

But  it  is  further  insisted  that  while  the  immunity  statute 
may  protect  individual  witnesses  it  would  not  protect  the  cor- 
poration of  which  appellant  was  the  agent  and  representative. 
This  is  true,  but  the  answer  is  that  it  was  not  designed  to  do 
so.  The  right  of  a  person  under  the  Fifth  Amendment  to  refuse 
to  incriminate   himself  is  purely  a   personal  privilege   of  the 
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witness.  It  was  never  intended  to  permit  him  to  plead  the  fact 
that  some  third  person  might  be  incriminated  by  his  testimony, 
even  though  he  were  the  agent  of  such  person.  A  privilege  so 
extensive  might  be  used  to  put  a  stop  to  the  examination  of 
every  witness  who  was  called  upon  to  testify  before  the  grand 
jur}'  with  regard  to  the  doings  or  business  of  his  principal, 
whether  such  principal  were  an  individual  or  a  corporation. 
The  question  whether  a  corporation  is  a  *' person"  within  the 
meaning  of  this  Amendment  really  does  not  arise,  except  per- 
haps where  a  corporation  is  called  upon  to  answer  a  bill  of  dis- 
covery, since  it  can  only  be  heard  by  oral  evidence  in  the  person 
of  some  one  of  its  agents  or  employes.  The  Amendment  is  lim- 
ited to  a  person  who  shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself,  and  if  he  cannot  set  up  the  privi- 
lege of  a  third  person,  he  certainly  cannot  set  up  the  privilege 
of  a  corporation.  As  the  combination  or  conspiracies  provided 
again.st  by  the  Sherman  Anti  Trust  Act  can  ordinarily  be 
proved  only  by  the  testimony  of  parties  thereto,  in  the  person 
of  their  agents  or  employes,  the  privilege  claimed  would  prac- 
tically nullify  the  whole  act  of  Congress.  Of  what  use  would 
it  be  for  the  legislature  to  declare  these  combinations  unlawful 
if  the  judicial  power  may  close  the  door  of  access  to  every 
available  source  of  information  upon  the  subject?  Indeed,  so 
strict  is  the  rule  that  the  privilege  is  a  personal  one  that  it 
has  been  held  in  some  cases  that  counsel  will  not  be  allowed  to 
make  the  objection.  We  hold  that  the  questions  should  have 
l)een  answered. 

3.  The  second  branch  of  the  case  relates  to  the  non-pro- 
duction by  the  witness  of  the  books  and  papers  called  for  by 
the  subpa'ua  duces  tecum.  The  witness  put  his  refusal  on 
the  ground,  first,  that  it  was  impossible  for  him  to  collect  them 
within  the  time  allowed;  second,  because  he  was  advised  by 
counsel  that  under  the  circumstances  he  was  under  no  obliga- 
tion to  produce  them;  and,  fijially,  because  they  might  tend  to 
incriminate  him. 

Had  the  witness  relied  solely  upon  the  first  ground,  doubt- 
less the  court  would  have  given  him  the  necessary  time.  The 
last  ground  we  have  already  held  untenable.  While  the  second 
ground  does  not  set  forth  with  technical  accuracy  the  real  rea- 
son for  declining  to  produce  them,  the  witness  could  not  be 
expected  to  speak  with  legal  exactness,  and  we  think  is  entitled 
to   assert   that    the   subpoena   was   an    infringement    upon   the 
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Fourth  Amendment  to  the  Constitution,  which  declares  that 
''the  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized." 

The  construction  of  this  amendment  was  exhaustively  con- 
sidered in  the  case  of  Boyd  v.  United  States,  116  U.  S.  616, 
which  was  an  information  in  rem  against  certain  cases  of  plate 
glass,  alleged  to  have  been  imported  in  fraud  of  the  revenue 
acts.  On  the  trial  it  became  important  to  show  the  quantity 
and  value  of  the  glass  contained  in  a  number  of  cases  previously 
imported;  and  the  district  judge,  under  section  5  of  the  act 
of  June  22,  1874,  directed  a  notice  to  be  given  to  the  claimants, 
requiring  them  to  produce  the  invoice  of  these  cases  under 
penalty  that  the  allegations  respecting  their  contents  should  be 
taken  as  confessed.  We  held  (p.  622)  ''that  a  compulsory  pro- 
duction of  a  man's  private  papers  to  establish  a  criminal  charge 
against  him,  or  to  forfeit  his  property,  is  within  the  scope  of 
the  Fourth  Amendment  to  the  Constitution,  in  all  cases  in 
which  a  search  and  seizure  would  be,"  and  that  the  order  in 
question  was  an  unreasonable  search  and  seizure  within  that 
Amendment. 

The  history  of  this  provision  of  the  Constitution  and  its 
connection  with  the  former  practice  of  general  warrants,  or 
writs  of  assistance,  was  given  at  great  length,  and  the  con- 
clusion reached  that  the  compulsory  extortion  of  a  man's  own 
testimony,  or  of  his  private  papers,  to  connect  him  with  a 
crime  or  a  forfeiture  of  his  goods,  is  illegal  (p.  634),  "is  com- 
pelling him  to  be  a  witness  against  himself,  within  the  mean- 
ing of  the  Fifth  Amendment  to  the  Constitution,  and  is  the 
equivalent  of  a  search  and  seizure — and  an  unreasonable  search 
and  seizure — within  the  Fourth  Amendment. 

Subsequent  cases  treat  the  Fourth  and  Fifth  Amendments  as 
quite  distinct,  having  different  histories,  and  performing  sepa- 
rate functions.  Thus  in  the  case  of  Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  447,  the  constitutionality  of  the 
Interstate  Commerce  Act,  so  far  as  it  authorized  the  Circuit 
Courts  to  use  their  processes  in  aid  of  inquiries  before  the  Com- 
mission, was  sustained,  the  court  observing  in  that  connection: 

**It  was  clearly  competent  for  Congress,  to  that  end,  to  invest 


-> 
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the  Commission  with  authority  to  require  the  attendance  and 
testimony  of  witnesses,  and  tlie  production  of  books,  papers, 
tariffs,  contracts,  agreements  and  documents  relating  to  any 
matter  legally  committed  to  that  body  for  investigation.  We  do 
not  understand  that  any  of  these  propositions  are  disputed  in 
this  case." 

The  case  of  Adams  v.  New  York,  192  U.  S.  585,  which  was 
a  wTit  of  error  to  the  Supreme  Court  of  the  State  of  New 
York,  involving  the  seizure  of  certain  gambling  paraphernalia, 
was  treated  as  involving  the  construction  of  the  Fourth  and 
Fifth  Amendments  to  the  Federal  Constitution.  It  was  held, 
in  substance,  that  the  fact  that  papers  pertinent  to  the  issue 
may  have  been  illegally  taken  from  the  possession  of  the  party 
against  whom  they  are  offered,  was  not  a  valid  objection  to 
their  admissibility ;  that  the  admission,  as  evidence  in  a  criminal 
trial  of  papers  found  in  the  execution  of  a  valid  search  warrant 
prior  to  the  indictment,  was  not  an  infringement  of  the  Fifth 
Amendment,  and  that  by  the  introduction  of  such  evidence  de- 
fendant was  not  compelled  to  incriminate  himself.  The  sub- 
stance of  the  opinion  is  contained  in  the  following  paragraph. 
It  was  contended  that  "if  a  search  warrant  is  issued  for  stolen 
property  and  burglars'  tools  be  discovered  and  seized,  they  are 
to  be  excluded  from  testimony  by  force  of  these  Amendments. 
We  think  they  were  never  intended  to  have  that  effect,  but 
are  rather  designed  to  protect  against  compulsory  testimony 
from  a  defendant  against  himself  in  a  criminal  trial,  and  to 
punish  wrongful  invasion  of  the  house  of  the  citizen  or  the 
unwarranted  seizure  of  his  papers  and  property,  and  to  render 
invalid  legislation  or  judicial  procedure  having  such  effect." 

The  Boyd  case  must  also  be  read  in  connection  with  the 
still  later  case  of  Interstate  Commerce  Commission  v.  Baird, 
194  U.  S.  25,  which  arose  upon  the  petition  of  the  Commis- 
.sion  for  orders  requiring  the  testimony  of  witnesses  and  the 
production  of  certain  books,  papers  and  documents.  The  case 
grew  out  of  a  complaint  against  certain  railway  companies 
that  they  charged  unrea.sonable  and  unjust  rates  for  the  trans- 
portation of  anthracite  coal.  Obj(;ction  was  made  to  the  pro- 
duction of  certain  contracts  between  these  companies  upon  the 
ground  that  it  would  compel  the  witnesses  to  furnish  evidence 
again.st  themselves  in  violation  of  the  Fifth  Amendment,  and 
would  also  subject  the  parties  to  unreasonable  searches  and 
.seizures.  Tt  was  held  that  the  Circuit  Court  erred  in  holding 
the  contracts  to  be  irrelevant,  and  in  refusing  to  order  their 
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production  as  evidence  by  the  witnesses  who  were  parties  to 
the  appeal.  In  delivering  the  opinion  of  the  court  the  Boyd 
case  was  again  considered  in  connection  with  the  Fourth  and 
Fifth  Amendments,  and  the  remark  made  by  Mr.  Justice  Day 
that  the  immunity  statute  of  1893  ''protects  the  witness  from 
such  use  of  the  testimony  given  as  will  result  in  his  punish- 
ment for  crime  or  the  forfeiture  of  his  estate." 

Having  already  held  that  by  reason  of  the  immunity  act  of 
1903,  the  witness  could  not  avail  himself  of  the  Fifth  Amend- 
ment, it  follows  that  he  cannot  set  up  that  Amendment  as 
against  the  production  of  the  books  and  papers,  since  in  respect 
to  these  he  would  also  be  protected  by  the  immunity  act.  We 
think  it  quite  clear  that  the  search  and  seizure  clause  of  the 
Fourth  Amendment  was  not  intended  to  interfere  with  the  power 
of  courts  to  compel,  through  a  subpoena  duces  tecum,  the  produc- 
tion, upon  a  trial  in  court,  of  documentary  evidence.  As  re- 
marked in  Summers  v.  Moseley,  2  Cr.  &  M.  477,  it  would  be 
''utterly  impossible  to  carry  on  the  administration  of  justice" 
without  this  writ.     ... 

If,  whenever  an  officer  or  employe  of  a  corporation  were 
summoned  before  a  grand  jury  as  a  witness  he  could  refuse  to 
produce  the  books  and  documents  of  such  corporation,  upon  the 
ground  that  they  would  incriminate  the  corporation  itself,  it 
would  result  in  the  failure  of  a  large  number  of  cases  where 
the  illegal  combination  was  determinable  only  upon  the  exam- 
ination of  such  papers.  Conceding,  that  the  witness  was  an  of- 
ficer of  the  corporation  under  investigation,  and  that  he  was 
entitled  to  assert  the  rights  of  the  corporation  with  respect  to 
the  production  of  its  books  and  papers,  we  are  of  the  opinion 
that  there  is  a  clear  distinction  in  this  particular  between  an 
individual  and  a  corporation,  and  that  the  latter  has  no  right 
to  refuse  to  submit  its  books  and  papers  for  an  examination 
at  the  suit  of  the  State.  The  individual  may  stand  upon  his 
constitutional  rights  as  a  citizen.  He  is  entitled  to  carry  on  his 
private  business  in  his  own  way.  His  power  to  contract  is 
unlimited.  He  owes  no  duty  to  the  State  or  to  his  neighbors 
to  divulge  his  business,  or  to  open  his  doors  to  an  investigation, 
so  far  as  it  may  tend  to  criminate  him.  He  owes  no  such  duty 
to  the  State,  since  he  receives  nothing  therefrom,  beyond  the 
protection  of  his  life  and  property.  His  rights  are  such  as  ex- 
isted by  the  law  of  the  land  long  antecedent  to  the  organiza- 
tion of  the  State,  and  can  only  be  taken  from  him  by  due  proc- 
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ess  of  law,  and  in  accordance  with  the  Constitution.  Among 
his  rights  are  a  refusal  to  incriminate  himself,  and  the  im- 
munity of  himself  and  his  property  from  arrest  or  seizure  ex- 
cept under  a  warrant  of  the  law.  He  owes  nothing  to  the 
public  so  long  as  he  does  not  trespass  upon  their  rights. 

Upon  the  other  hand,  the  corporation  is  a  creature  of  the 
State.  It  is  presumed  to  be  incorporated  for  the  benefit  of 
the  public.  It  receives  certain  special  privileges  and  fran- 
chises, and  holds  them  subject  to  the  laws  of  the  'State  and 
the  limitations  of  its  charter.  Its  powers  are  limited  by  law. 
It  can  make  no  contract  not  authorized  by  its  charter.  Its 
rights  to  act  as  a  corporation  are  only  preserved  to  it  so  long 
as  it  obeys  the  laws  of  its  creation.  There  is  a  reserved  right 
in  the  legislature  to  investigate  its  contracts  and  find  out 
whether  it  has  exceeded  its  powers.  It  would  be  a  strange 
anomaly  to  hold  that  a  State,  having  chartered  a  corporation 
to  make  use  of  certain  franchises,  could  not  in  the  exercise 
of  its  sovereignty  inquire  how  these  franchises  had  been  em- 
ployed, and  whether  they  had  been  abused,  and  demand  the 
production  of  the  corporate  books  and  papers  for  that  pur- 
pose. The  defense  amounts  to  this:  That  an  officer  of  a  cor- 
poration, which  is  charged  with  a  criminal  violation  of  the  stat- 
ute, may  plead  the  criminality  of  such  corporation  as  a  refusal 
to  produce  its  books.  To  state  this  proposition  is  to  answer 
it.  While  an  individual  may  lawfully  refuse  to  answer  in- 
criminating questions  unless  protected  by  an  immunity  statute. 
it  does  not  follow  that  a  corporation,  vested  with  special  privi- 
leges and  franchises,  may  refuse  to  show  its  hand  when  charged 
with  an  abuse  of  such  privileges. 

It  is  true  that  the  corporation  in  this  case  was  chartered 
under  the  laws  of  New  Jersey,  and  that  it  receives  its  fran- 
chise from  the  legislature  of  that  State;  but  such  franchises, 
so  far  as  they  involve  questions  of  interstate  commerce,  must 
al.so  be  exercised  in  subordination  to  the  power  of  Congress 
to  regulate  such  commerce,  and  in  respect  to  this  the  General 
Government  may  also  assert  a  sovereign  authority  to  ascertain 
whether  such  franchises  have  been  exercised  in  a  lawful  man- 
ner, with  a  due  regard  to  its  own  laws.  Being  subject  to  this 
dual  sovereignty,  the  General  Government  possesses  the  same 
right  to  see  that  its  own  laws  are  respected  as'  the  State  would 
have  with  respect  to  the  special  franchises  vested  in  it  by  the 
laws  of  the   State.     The  powers  of  the   General   Government 


HALE  V.  HENKEL.  411 

in  this  particular  in  the  vindication  of  its  own  laws,  are  the 
same  as  if  the  corporation  had  been  created  by  an  act  of  Con- 
gress. It  is  not  intended  to  intimate,  however,  that  it  has  a 
general  visitatorial  power  over  state  corporations. 

4.  Although,  for  the  reasons  above  stated,  we  are  of  the 
opinion  that  an  officer  of  a  corporation  which  is  charged  with 
a  violation  of  a  statute  of  the  State  of  its  creation,  or  of  an 
act  of  Congress  passed  in  the  exercise  of  its  constitutional  pow- 
ers, cannot  refuse  to  produce  the  books  and  papers  of  such  cor- 
poration, we  do  not  wish  to  be  understood  as  holding  that  a 
coi*poration  is  not  entitled  to  immunity,  under  the  Fourth 
Amendment,  against  unreasonable  searches  and  seizures.  A 
corporation  is,  after  all,  but  an  association  of  individuals  under 
an  assumed  name  and  with  a  distinct  legal  entity.  In  organ- 
izing itself  as  a  collective  body  it  waives  no  constitutional  im- 
munities appropriate  to  such  body.  Its  property  cannot  be 
taken  without  compensation.  It  can  only  be  proceeded  against 
by  due  process  of  law,  and  is  protected,  under  the  Fourteenth 
Amendment,  against  unlawful  discrimination.  Gulf  &c.  Rail- 
road Company  v.  Ellis,  165  U.  S.  150,  154,  and  cases  cited. 
Corporations  are  a  necessary  feature  of  modern  business  activ- 
ity, and  their  aggregated  capital  has  become  the  source  of 
nearly  all  great  enterprises. 

We  are  also  of  opinion  that  an  order  for  the  production  of 
books  and  papers  may  constitute  an  unreasonable  search  and 
seizure  within  the  Fourth  Amendment.  While  a  search  ordi- 
narily implies  a  quest  by  an  officer  of  the  law,  and  a  seizure 
contemplates  a  forcible  dispossession  of  the  owner,  still,  as  was 
held  in  the  Boyd  case,  the  substance  of  the  offense  is  the  com- 
pulsory production  of  private  papers,  whether  under  a  search 
warrant  or  a  subpoena  duces  tecum,  against  which  the  person, 
be  he  individual  or  corporation,  is  entitled  to  protection.  Ap- 
plying the  test  of  reasonableness  to  the  present  case,  we  think 
the  subpoena  duces  tecum  is  far  too  sweeping  in  its  terms  to  be 
regarded  as  reasonable.  It  does  not  require  the  production  of  a 
single  contract,  or  of  contracts  with  a  particular  corporation, 
or  a  limited  number  of  documents,  but  all  understandings, 
contracts  or  correspondence  between  the  MacAndrews  &  Forbes 
Company,  and  no  less  than  six  different  companies,  as  well  as 
all  reports  made,  and  accounts  rendered  by  such  companies 
from  the  date  of  the  organization  of  the  IVIacAndrews  &  Forbes 
Company,  as  well  as  all  letters  received  by  that  company  since 
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its  organization  from  more  than  a  dozen  different  companies, 
situated  in  seven  different  States  in  the  Union. 

If  the  writ  had  required  the  production  of  all  the  books, 
l^apcrs  and  documents  found  in  the  office  of  the  MacAndrews 
&  Forbes  Company,  it  would  scarcely  be  more  universal  in  its 
operation,  or  more  completely  put  a  stop  to  the  business  of 
that  company.  Indeed,  it  is  difficult  to  say  how  its  business 
could  be  carried  on  after  it  had  been  denuded  of  this  mass  of 
material,  which  is  not  shown  to  be  necessary  in  the  prosecu- 
tion of  this  case,  and  is  clearly  in  violation  of  the  general 
principle  of  law  with  regard  to  the  particularity  required  in 
the  description  of  documents  necessary  to  a  search  warrant 
or  subpcrna.  Doubtless  many,  if  not  all,  of  these  documents 
may  ultimately  be  required,  but  some  necessity  should  be  sho^vn, 
either  from  an  examination  of  the  witnesses  orally,  or  from 
the  known  transactions  of  these  companies  with  the  other  com- 
panies implicated,  or  some  evidence  of  their  materiality  pro- 
duced, to  justify  an  order  for  the  production  of  such  a  mass 
of  papers.  A  general  subpoena  of  this  description  is  equally 
indefensible  as  a  search  warrant  Avould  be  if  couched  in  similar 
terms.  Ex  parte  Brown,  72  Missouri,  83 ;  Shaftsbury  v.  Arrow- 
smith,  4  Ves.  66;  Lee  v.  Angas,  L.  R.  2  Eq.  59. 

Of  course,  in  view  of  the  power  of  Congress  over  interstate 
commerce  to  which  we  have  adverted,  we  do  not  wish  to  be 
understood  as  holding  that  an  examination  of  the  books  of 
a  cori)oration,  if  duly  authorized  by  act  of  Congress,  would 
constitute  an  unreasonable  search  and  seizure  within  the  Fourth 
Amendment. 

But  this  objection  to  the  subpoena  does  not  go  to  the  validity 
of   tlie    order    remanding   the    petitioner,    which    is,    therefore, 

Affinned. 

Mr.  Justice  Harlan,  concurring.     .     .     . 

Mr.  Justice  McKenna,  also  concurring.     .     .     , 

[Wliile  concurring  in  the  affirmance  of  the  judgment,  Mr. 
Justice  Harlan  held  that  corporations  are  not  included  in  the 
words  ''people"  or  "porsons"  as  used  in  the  Fourth  Amend- 
ment. Mr.  Justice  McKenna  was  not  prepared  to  accept  the 
conclusions  of  the  court  as  to  the  application  of  the  Fourth 
Amendment  to  corporations.] 

Mr.  Justice  Brewer,  with  whom  the  Chief  Justice  con- 
"•urred,  dissenting.     .     .     . 

[The   di.ssenting   judges   held    that   the    Fourth    and    Fifth 
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Amendments  apply  to  corporations.  They  also  thought  that 
as  the  court  had  held  that  the  subpoena  duces  tecum  was  not 
sustainable,  the  order  adjudicating  the  petitioner  to  be  in  con- 
tempt should  be  set  aside.] 


SILVERTHORNE  LIBIBER  COI\rPANY,  Inc.,  et  al.  v. 

UNITED  STATES. 

Supreme  Court  of  the  United  States.     1920. 
251  United  States,  385. 

Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  brought  to  reverse  a  judgment  of 
the  District  Court  fining  the  Silverthorne  Lumber  Company  two 
hundred  and  fifty  dollars  for  contempt  of  court  and  ordering 
Frederick  W.  Silverthorne  to  be  imprisoned  until  he  should 
purge  himself  of  a  similar  contempt.  The  contempt  in  question 
was  a  refusal  to  obey  subpoenas  and  an  order  of  Court  to  produce 
books  and  documents  of  the  company  before  the  grand  jury  to 
be  used  in  regard  to  alleged  violation  of  the  statutes  of  the 
United  States  by  the  said  Silverthorne  and  his  father.  One 
ground  of  the  refusal  was  that  the  order  of  the  court  infringed 
the  rights  of  the  parties  under  the  Fourth  Amendment  of  the 
Constitution  of  the  United  States. 

The  facts  are  simple.  An  indictment  upon  a  single  specific 
charge  having  been  brought  against  the  two  Silverthornes 
mentioned,  they  both  were  arrested  at  their  homes  early  in  the 
morning  of  February  25,  1919,  and  were  detained  in  custody 
a  number  of  hours.  While  they  were  thus  detained  representa- 
tives of  the  Department  of  Justice  and  the  United  States 
marshal  without  a  shadow  of  authority  went  to  the  ofifice  of 
their  company  and  made  a  clean  sweep  of  all  the  books,  papers 
and  documents  found  there.  All  the  employees  were  taken  or 
directed  to  go  to  the  oflfiee  of  the  District  Attorney  of  the  United 
States  to  which  also  the  books,  &c.,  were  taken  at  once.  An 
application  was  made  as  soon  as  might  be  to  the  District  Court 
for  a  return  of  what  thus  had  been  taken  unlawfully.  It  was 
cr)poscd  by  the  District  Attorney  so  far  as  he  had  found  evi- 
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dence  against  the  plaintiffs  in  error,  and  it  was  stated  that 
the  evidence  so  obtained  was  before  the  grand  jury.  Color  had 
been  given  by  the  District  Attorney  to  the  approach  of  those 
concerned  in  the  act  by  an  invalid  subpoena  for  certain  docu- 
ments relating  to  the  charge  in  the  indictment  then  on  file. 
Thus  the  case  is  not  that  of  knowledge  acquired  through  the 
wrongful  act  of  a  stranger,  but  it  must  be  assumed  that  the 
Government  planned  or  at  all  events  ratified  the  whole  perform- 
ance. Photographs  and  copies  of  material  papers  were  mKue 
and  a  new  indictment  was  framed  based  upon  the  knowLJge 
thus  obtained.  The  District  Court  ordered  a  return  of  the 
originals  but  impounded  the  photographs  and  copies.  Sub- 
pcrnas  to  produce  the  originals  then  were  served  and  on  the  re- 
fusal of  the  plaintiffs  in  error  to  produce  them  the  Court  made 
an  order  that  the  subpoenas  should  be  complied  with,  although 
it  had  found  that  all  the  papers  had  been  seized  in  violation  of 
the  parties'  constitutional  rights.  The  refusal  to  obey  this  order 
is  the  contempt  alleged.  The  Government  now,  while  in  form 
repudiating  and  condemning  the  illegal  seizure,  seeks  to  main- 
tain its  right  to  avail  itself  of  the  knowledge  obtained  by  that 
means  which  otherwise  it  would  not  have  had. 

The  proposition  could  not  be  presented  more  nakedly.  It  is 
that  although  of  course  its  seizure  was  an  outrage  which  the 
Government  now  regrets,  it  may  study  the  papers  before  it 
returns  them,  copy  them,  and  then  may  use  the  knowledge  that  it 
has  gained  to  call  upon  the  owners  in  a  more  regular  form  to  pro- 
duce them ;  that  the  protection  of  the  Constitution  covers  the 
physical  possession  but  not  any  advantages  that  the  Government 
can  gain  over  the  object  of  its  pursuit  by  doing  the  forbidden  act. 
Weeks  v.  United  States,  232  U.  S.  383,  to  be  sure,  had  established 
that  laying  the  papers  directly  before  the  grand  jury,  was  un- 
warranted, but  it  is  taken  to  mean  only  that  two  steps  are  re- 
quired instead  of  one.  In  our  opinion  such  is  not  the  law.  It 
reduces  the  Fourth  Amendment  to  a  form  of  words.  232  U.  S. 
393.  The  essence  of  a  provision  forbidding  the  acquisition  of  evi- 
dence in  a  certain  way  is  that  not  merely  evidence  so  ac- 
quired shall  not  be  used  before  the  court  but  that  it  shall 
not  be  u.sed  at  all.  Of  course  this  does  not  mean  that  the  facts 
thus  obtained  become  sacred  and  inaccessible.  If  knowledge  of 
them  is  gained  from  an  independent  source  they  may  be  proved 
like  any  others,  but  the  knowledge  gained  by  the  Government's 
own  wrong  cannot  be  used  by  it  in    the    way    proposed.     The 
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numerous  decisions,  like  Adams  v.  New  York,  192  U.  S.  585, 
holding  that  a  collateral  inquiry  into  the  mode  in  which  evi- 
dence has  been  got  will  not  be  allowed  when  the  question  is 
raised  for  the  first  time  at  the  trial,  are  no  authority  in  the 
present  proceeding,  as  is  explained  in  Weeks  v.  United  States, 
232  U.  S.  383,  394,  395.  Whether  some  of  those  decisions  have 
gone  too  far  or  have  given  wrong  reasons  it  is  unnecessary  to 
inquire ;  the  principle  applicable  to  the  present  case  seems 
to  us  plain.  It  is  stated  satisfactorily  in  Flagg  v.  United 
States,  233  Fed.  Rep.  481,  483.  In  Linn  v.  United  States,  251 
Fed.  Rep.  476,  480,  it  was  thought  that  a  different  rule  applied 
to  a  corporation  on  the  ground  that  it  was  not  privileged  from 
producing  its  books  and  papers.  But  the  rights  of  a  corpora- 
tion against  unlawful  search  and  seizure  are  to  be  protected 
even  if  the  same  result  might  have  been  achieved  in  a  lawful 
way. 

Judgment  reversed. 
The  Chief  Justice  and  Mr.  Justice  Pitney  dissent. 
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SUPBEME   COUET    OF   THE   UNITED    STATES.      1921. 

255  United  States,  298. 

Certificate  from  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit. 

Mr.  Justice  Clarke  delivered  the  opinion  of  the  court. 

In  a  joint  indictment  the  plaintiff  in  error,  Gouled,  one 
Vaughan,  an  officer  of  the  United  States  Army,  and  a  third,  an 
attorney  at  law,  were  charged,  in  the  first  count,  with  being 
parties  to  a  conspiracy  to  defraud  the  United  States,  in  violation 
of  §  37  of  the  Federal  Criminal  Code,  and,  in  the  second  count, 
with  having  used  the  mails  to  promote  a  scheme  to  defraud  the 
United  States,  in  violation  of  §  215  of  that  Code.  Vaughan 
pleaded  guilty,  the  attorney  was  acquitted,  and  Gouled,  whom  we 
shall  refer  to  as  the  defendant,  was  convicted,  and  thereupon 
prosecuted  error  from  the  Circuit  Court  of  Appeals,  which 
certifies  to  this  court  six  questions  which  we  are  to  consider. 

Of  these  questions,  the  first  two  relate  to  the  admission  in 
evidence  of  a  paper  surreptitiously  taken  from  the  office  of  th<? 
defendant  by  one  acting  under  direction  of  officers  of  the  Intelli- 
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ponce  Dopartnii'iit  of  the  Army  of  the  United  States,  and  the  re- 
maining four  relate  to  papers  taken  from  defendant's  office  under 
two  search  warrants,  issued  pursuant  to  the  Act  of  June  15, 

1917,  c.  30,  40  Stat.  217,  228.  It  was  objected  on  the  trial,  and 
is  here  insisted,  that  it  was  error  to  admit  tliese  papers  in  evi- 
dence because  possession  of  them  was  obtained  by  violating  the 
rights  secured  to  the  defendant  by  the  Fourth  and  Fifth  Amend- 
ments to  the  Constitution  of  the  United  States.    ... 

It  would  not  be  possible  to  add  to  the  emphasis  with  which 
the  framers  of  our  Constitution  and  this  court  (in  Boyd  v. 
United  States,  116  U.  S.  616,  in  Weeks  v.  United  States,  232 
U.  S.  383,  and  in  Silverthorne  Lumber  Co.  v.  United  States,  251 
U.  S.  385)  have  declared  the  importance  to  political  liberty  and 
to  the  welfare  of  our  country  of  the  due  obser\^ance  of  the  rights 
guaranteed  under  the  Constitution  by  these  two  Amendments. 
The  effect  of  the  decisions  cited  is :  that  such  rights  are  declared 
to  be  indispensable  to  the  ''full  enjoyment  of  personal  security, 
personal  liberty  and  private  property";  that  they  are  to  be 
regarded  as  of  the  very  essence  of  constitutional  liberty;  and 
tliat  the  guaranty  of  them  is  as  important  and  as  imperative  as 
are  the  guaranties  of  the  other  fundamental  rights  of  the  individ- 
ual citizen, — the  right,  to  trial  by  jury,  to  the  writ  of  habeas 
corpus  and  to  due  process  of  law.  It  has  been  repeatedly  decided 
that  these  Amendments  should  receive  a  liberal  construction,  so 
as  to  prevent  stealthy  encroachment  upon  or  ''gradual  deprecia- 
tion" of  the  rights  secured  by  them,  by  imperceptible  practice  of 
courts  or  by  well-intentioned  but  mistakenly  over-zealous  execu- 
tive officers. 

In  the  spirit  of  these  decisions  we  must  deal  with  the  questions 
before  us. 

The  facts  derived  from  the  certificate,  essential  to  be  consid- 
ered in  answering  the  first  two  questions,  are:  that  in  January, 

1918,  it  was  suspected  that  the  defendant,  Gouled,  and  Vaughan 
were  conspiring  to  defraud  the  Government  through  contracts 
with  it  for  clothing  and  equipment;  that  one  Cohen,  a  private 
in  the  Anny,  atta<'lied  to  the  Intelligence  Department,  and  a 
basincss  acquaintance  of  defendant  Gouled,  under  direction  of 
his  superior  officers,  pretending  to  make  a  friendly  call  upon  the 
defendant,  gained  admission  to  his  office  and,  in  his  absence, 
without  warrant  of  any  character,  seized  and  carried  away 
Bcvcral  documents;  that  one  of  these  papers,  described  as  "of 
evidential  value  only"  and  belonging  to  Gouled,  was  subsequently 
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delivered  to  the  United  States  District  Attorney,  and  was  by 
him  introduced  in  evidence  over  the  objection  of  the  defendant 
that  possession  of  it  vras  obtained  by  a  violation  of  the  Fourth 
or  Fifth  Amendment  to  the  Constitution ;  and  that  the  defend- 
ant did  not  know  that  Cohen  had  carried  away  any  of  his  papers 
until  he  appeared  on  the  witness  stand  and  detailed  the  facts 
Avith  respect  thereto  as  we  have  stated  them,  when,  necessarily, 
objection  was  first  made  to  the  admission  of  the  paper  in  evi- 
dence. 

Out  of  these  facts  arise  the  first  two  questions,  both  relating  to 
the  paper  thus  seized..    The  first  of  these  is: 

"Is  the  secret  taking  or  abstraction,  without  force,  by  a  rep- 
resentative of  any  branch  or  subdivision  of  the  Government  of 
the  United  States,  of  a  paper  writing-  of  evidential  value  only 
belonging  to  one  suspected  of  crime  and  from  the  house  or  office 
of  such  person, — a  violation  of  the  4th  amendment?" 

The  ground  on  which  the  trial  court  overruled  the  objection 
to  this  paper  is  not  stated,  but  from  the  certificate  and  the  argu- 
ment we  must  infer  that  it  was  admitted  either  because  it 
appeared  that  the  possession  of  it  was  obtained  without  the  use  of 
force  or  illegal  coercion,  or  because  the  objection  to  it  came  too 
late. 

The  objection  was  not  too  late,  for  coming  as  it  did  promptly 
upon  the  first  notice  the  defendant  had  that  the  Government 
was  in  possession  of  the  paper,  the  rule  of  practice  relied  upon, 
that  such  an  objection  will  not  be  entertained  unless  made  be- 
fore trial,  was  obviously  inapplicable. 

The  prohibition  of  the  Fourth  Amendment  is  against  all  un- 
reasonable searches  and  seizures  and  if  for  a  Government  officer 
to  obtain  entrance  to  a  man's  house  or  office  by  force  or  by  an 
illegal  threat  or  show  of  force,  amounting  to  coercion,  and  then 
to  search  for  and  seize  his  private  papers  would  be  an  un- 
reasonable and  therefore  a  prohibited  search  and  seizure,  as  it 
certainly  would  be,  it  is  impossible  to  successfully  contend  that 
a  like  search  and  seizure  would  be  a  reasonable  one  if  only 
admission  were  obtained  by  stealth  instead  of  by  force  or  coer- 
cion. The  security  and  privacy  of  the  home  or  office  and  of  the 
papers  of  the  owner  would  be  as  much  invaded  and  the  search  and 
seizure  would  be  as  much  against  his  will  in  the  one  case  as  in  the 
other,  and  it  must  therefore  be  regarded  as  equally  in  viola- 
tion of  his  constitutional  rights. 

Without  discussing  them,  we  cannot  doubt  that  such  decisions 
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as  there  are  in  conflict  with  this  conclusion  are  unsound,  and 
that,  whether  entrance  to  the  home  or  office  of  a  person  suspected 
of  crime  be  obtained  by  a  representative  of  any  branch  or  sub- 
division of  the  Government  of  the  United  States  by  stealth,  or 
througrh  social  acquaint-ance,  or  in  the  ^ise  of  a  business  call, 
and  whether  the  owner  be  present  or  not  when  he  enters,  any 
search  and  seizure  subsequent!}^  and  secretly  made  in  his  absence 
falls  witliin  the  scope  of  the  prohibition  of  the  Fourth  Amend- 
ment, and  therefore  the  answer  to  the  first  question  must  be  in 
the  affirmative. 

Tlie  second  question  reads : 

"Is  the  admission  of  such  paper  in  evidence  against  the  same 
person  when  indicted  for  crime  a  violation  of  the  5th  amend- 
ment?'* 

Upon  authority  of  the  Boyd  Case,  supra,  this  second  question 
must  also  be  answered  in  the  affirmative.  In  practice  the  result 
is  the  same  to  one  accused  of  crime,  whether  he  be  obliged  to 
supply  evidence  against  himself  or  whether  such  evidence  be 
obtained  by  an  illegal  search  of  his  premises  and  seizure  of  his 
private  papers.  In  either  case  he  is  the  unwilling  source  of  the 
evidence,  and  the  Fifth  Amendment  forbids  that  he  shall  be 
compelled  tr)  be  a  witness  against  himself  in  a  criminal  case. 

The  remaining  four  questions  relate  to  three  other  papers 
which  were  admitted  in  evidence  on  the  trial  over  the  same  con- 
stitutional objections  as  were  interposed  to  the  admission  of  the 
first  paper.  One  was  an  unexecuted  form  of  contract  between 
the  defendant  and  one  Lavinsky,  another  was  a  written  contract, 
signed  by  the  defendant  and  one  Steinthal,  and  the  third  was  a 
bill  for  disbursements  and  professional  services  rendered  by  the 
attorney  at  law  to  the  defendant  Gouled. 

Of  these  papers,  the  first  was  seized  in  defendant's  office 
under  a  search  warrant,  dated  June  17,  and  the  other  two 
under  a  like  warrant,  dated  July  22,  1918,  each  of  which  was 
issued  by  a  United  States  Commissioner  on  the  affidavit  of  an 
agent  of  the  Department  of  Justice.  It  is  certified  that  it  was 
averred  in  the  first  affidavit  that  there  were  in  Gouled 's  office 
"certain  property,  to  wit:  certain  contracts  of  the  said  Felix 
Gouled  with  S.  Lavinsky  [which]  were  used  as  a  means  of  com- 
mitting a  felony,  to  wit:  ...  as  means  for  the  bribery  of 
a  certain  officer  of  the  United  States."  It  is  also  certified  that 
the  second  affidavit  declared  that  Gouled  had  at  his  office 
"certain  letters,  papers,  documents  and  writings  which  .     .    , 
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relate  to,  concern  and  have  been  used  in  the  commission 
of  a  felony,  to  wit:  a  conspiracy  to  defraud  the  United  States." 
Neither  the  affidavits  nor  the  warrants  are  given  in  full  in  the 
certificate,  but  no  exception  was  taken  to  the  sufficiency  of  either. 

After  the  seizure  of  the  papers,  a  joint  indictment  was 
returned,  as  stated,  against  Gouled,  Yaughan  and  the  attorney, 
and  before  trial  a  motion  was  made  by  Gouled,  for  a  return  of 
the  papers  seized  under  the  search  warrants,  which  was  denied, 
and  when  the  motion  was  renewed  at  the  trial,  but  before  any 
evidence  was  introduced,  it  was  again  denied.  The  denial  of 
this  motion  is  not  assigned  as  error. 

The  contract  of  the  defendant  with  Steinthal  which  was  seized 
under  the  warrant,  was  not  offered  in  evidence  but  a  duplicate 
original,  obtained  from  Steinthal,  was  admitted  over  the  objection 
that  the  possession  of  the  seized  original  must  have  suggested  the 
existence  and  the  obtaining  of  the  counterpart,  and  that  there- 
fore the  use  of  it  in  evidence  would  violate  the  rights  of  the 
defendant  under  the  Fourth  or  Fifth  Amendment.  Silverthorne 
Lumber  Co.  v.  United  States,  251  U.  S.  385.  The  unsigned  form 
of  contract  and  the  attorney 's  bill  were  offered  and  also  admitted 
over  the  same  constitutional  objection.  There  is  no  statement 
in  the  certificate  of  the  contents  of  these  papers,  but  it  is  said 
of  them  only,  that  they  belonged  to  Gouled,  that  they  were 
without  pecuniary  value  and  that  they  constituted  evidence 
''more  or  less  injurious  to"  the  defendant. 

It  is  apparent  from  this  statement  that  to  answer  the  remain- 
ing four  questions  involves  a  consideration  of  the  applicable  law 
of  search  warrants. 

The  wording  of  the  Fourth  Amendment  implies  that  search 
warrants  were  in  familiar  use  when  the  Constitution  was 
adopted  and,  plainly,  that  when  issued  ''upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be  seized," 
searches,  and  seizures  made  under  them,  are  to  be  regarded  as 
not  unreasonable,  and  therefore  not  prohibited  by  the  Amend- 
ment. Searches  and  seizures  are  as  constitutional  under  the 
Amendment  when  made  under  valid  searcli  warrants  as  they 
are  unconstitutional,  because  unreasonable,  when  made  without 
them, — the  permission  of  the  Amendment  has  the  same  constitu- 
tional warrant  as  the  prohibition  has,  and  the  definition  of  the 
former  restrains  the  scope  of  the  latter.  All  of  this  is  abundantly 
recognized  in  the  opinions  of  the  Boyd  and  Weeks  Cases,  supra, 
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in  which  it  is  pointed  out  tliat  at  the  time  the  Constitution  was 
adopted  stolen  or  forfeited  property,  or  property  liable  to  duties 
and  concealed  to  avoid  payment  of  them,  excisable  articles  and 
books  required  by  law  to  be  kept  with  respect  to  them,  counter- 
feit coin,  burglai-s'  tools  and  weapons,  implements  of  gambling 
"and  many  other  things  of  like  character"  might  be  searched 
for  in  home  or  office  and  if  found  might  be  seized,  under  search 
warrants,  lawfully  applied  for,  issued  and  executed. 

Although  search  warrants  have  thus  been  used  in  many  cases 
ever  since  the  adoption  of  the  Constitution,  and  although  their 
ase  has  been  extended  from  time  to  time  to  meet  new  cases 
within  the  old  rules,  nevertheless  it  is  clear  that,  at  common 
law  and  as  the  result  of  the  Boyd  and  Weeks  Cases,  supra,  they 
may  not  be  used  as  a  means  of  gaining  access  to  a  man's  house 
or  office  and  papers  solely  for  the  purpose  of  making  search  to 
secure  evidence  to  be  used  against  him  in  a  criminal  or  penal 
proceeding,  but  that  they  may  be  resorted  to  only  when  a  pri- 
mary right  to  such  search  and  seizure  may  be  found  in  the  inter- 
est which  the  public  or  the  complainant  may  have  in  the  prop- 
erty to  be  seized,  or  in  the  right  to  the  possession  of  it,  or 
when  a  valid  exercise  of  the  police  power  renders  possession  of 
the  property  by  the  accused  unlawful  and  provides  that  it  may 
be  taken.    Boyd  Case,  pp.  623,  624. 

There  Ls  no  special  sanctity  in  papers  as  distinguished  from 
other  forms  of  property,  to  render  them  immune  from  search  and 
seizure,  if  only  they  fall  within  the  scope  of  the  principles  of  the 
cases  in  which  other  property  may  be  seized,  and  if  they  be  ade- 
quately described  in  the  affidavit  and  warrant.  Stolen  or  forged 
papers  have  been  so  seized,  Langdon  v.  People,  133  Illinois, 
382,  and  lottery  tickets,  under  a  statute  prohibiting  their  posses- 
sion with  intent  to  sell  them.  Commonwealth  v.  Dana,  2  Mete. 
329,  and  we  cannot  doubt  that  contracts  nmy  be  so  used  as  instru- 
ments or  agencies  for  perpetrating  frauds  upon  the  Govern- 
ment as  to  give  the  public  an  interest  in  them  which  would  justify 
the  search  for  and  seizure  of  them  under  a  properly  issued  search 
warrant,  for  the  purpose  of  preventing  further  frauds. 

With  these  principles  of  law  in  mind  we  come  to  the  remain- 
ing questions. 

The  third  question  reads:  "Are  papers  of  no  pecuniary  value 
but  pos.sessing  evidential  value  against  persons  presently  sus- 
pected and  subsequently  indicted  under  Sections  37  and  2i-'# 
of  the  United  States  Criminal  Code,  when  taken  under  search 
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warrarts  issued  pursuant  to  the  Act  of  June  15,  1917,  from  the 
house  or  office  of  the  person  so  suspected, — seized  and  taken  in 
violation  of  the  4th  Amendment  ? ' ' 

That  the  papers  involved  are  of  no  pecuniary  value  is  of  no 
significance.  ]\Iany  papers,  having  no  pecuniary  value  to  others, 
are  of  the  greatest  possible  value  to  the  owners  and  are  property 
of  a  most  important  character  (Boyd  Case,  supra,  pp.  627,  628), 
an.l  since  those  here  involved  possessed  ''evidential  value" 
against  the  defendant,  we  must  assume  that  they  were  relevant 
to  the  issue. 

Restraining  the  questions  to  the  papers  described,  and  first  as 
to  the  unexecuted  form  of  contract  with  Lavinsky,  a  stranger 
to  the  indictment.  While  the  contents  of  this  paper  are  not 
given,  it  is  impossible  to  see  how  the  Government  could  have 
such  an  interest  in  such  a  paper  that  under  the  principles  of  law 
stated  it  would  have  the  right  to  take  it  into  its  possession  to 
prevent  injury  to  the  public  from  its  use.  The  Government 
could  desire  its  possession  only  to  use  it  as  evidence  against  the 
defendant  and  to  search  for  and  seize  it  for  such  purpose  was 
unlawful. 

Likewise  the  public  could  be  interested  in  the  bill  of  the 
attorney  for  legal  services  only  to  the  extent  that  it  might  be 
used  as  evidence  and  the  seizure  of  this  also  was  unlawful. 

As  to  the  contract  with  Steinthal,  also  a  stranger  to  the  indict- 
ment. It  is  not  difficult,  as  we  have  said,  to  imagine  how  an 
executed  written  contract  might  be  an  important  agency  or 
instrumentality  in  the  bribing  of  a  public  serv^ant  and  in  per- 
petrating frauds  upon  the  Government  so  that  it  would  have 
a  legitimate  and  important  interest  in  seizing  such  a  paper  in 
order  to  prevent  further  frauds,  but  the  facts  necessary  to  give 
this  contract  such  a  character  do  not  appear  in  the  certificate. 
On  the  contrary,  this  third  question  recites  that  the  papers  are 
all  of  no  pecuniary,  but  are  of  evidential  value,  and  in  the  sixth 
question  it  is  recited  that  they  are  ''of  evidential  value  only," 
so  that  it  is  impossible  to  say,  on  the  record  before  us,  that  the 
Government  had  any  interest  in  it  other  than  as  evidence  against 
the  accused,  and  therefore  as  to  all  three  papers  the  answer  to 
the  question  must  be  in  the  affirmative. 

The  fourth  question  reads:  "If  such  papers  so  taken  are 
admitted  in  evidence  against  the  person  from  whose  house  or 
office  they  were  taken,  such  person  being  then  on  trial  for  the 
crime  of  which  he  was  accused  in  the  affidavit  for  warrant, — 
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is  such   admission  in  evidence  a  violation  of  the  5th   amend- 
ment!" 

The  same  papers  being  involved,  the  answer  to  this  question 
must  be  in  the  affirmative  for,  they  having  been  seized  in  an 
imconstitutional  search,  to  permit  them  to  be  used  in  evidence 
would  be,  in  effect,  as  ruled  in  the  Boyd  Case,  to  compel  the 
defendant  to  become  a  witness  against  himself. 

The  fifth  question  reads:  "If  in  the  affidavit  for  search  war- 
rant under  Act  of  June  15,  1917,  the  party  whose  premises  are 
to  be  searched  be  charged  with  one  crime  and  property  be  taken 
under  the  warrant  issued  thereon, — can  such  property  so  seized 
be  introduced  in  evidence  against  said  party  when  on  trial  for 
a  different  offence?" 

It  has  never  been  required  that  a  criminal  prosecution  should 
be  pending  against  a  person  in  order  to  justify  search  for  and 
seizure  of  his  property  under  a  proper  warrant,  if  a  case  of  crime 
having  been  committed  and  of  probable  cause  is  made  out  suffi- 
cient to  satisfy  the  law  and  the  officer  having  authority  to  issue 
it,  and  we  see  no  reason  why  property  seized  under  a  valid  search 
warrant,  when  thus  lawfully  obtained  by  the  Government,  may 
not  be  used  in  the  prosecution  of  a  suspected  person  for  a  crime 
other  than  that  which  may  have  been  described  in  the  affidavit 
as  having  been  committed  by  him.  The  question  assumes  that 
tlie  propert}^  seized  was  obtained  on  a  search  warrant  sufficient 
in  form  to  satisfy  the  law,  and  if  the  papers  to  which  the  question 
refers  had  been  of  a  character  to  be  thus  obtained,  lawfully,  it 
would  have  been  competent  to  use  them  to  prove  any  crime 
against  the  accused  as  to  which  they  constituted  relevant  evi- 
dence. 

The  sixth  question  reads:  "If  papers  of  evidential  value  only 
be  seized  under  a  search  warrant  and  the  party  from  whose 
house  or  office  they  are  taken  be  indicted; — if  he  then  move  be- 
fore trial  for  the  return  of  said  papers  and  said  motion  is  denied 
— is  the  court  at  trial  ])ound  in  law  to  inquire  as  to  the  origin  of 
or  method  of  procuring  said  papers  when  they  are  offered  in 
evidence  against  the  party  so  indicted?" 

The  papers  being  of  "evidential  value  only"  and  having  been 
unlawfully  seized,  this  question  really  is,  whether,  it  having  been 
decided  on  a  motion  before  trial  that  they  should  not  be  returned 
to  the  defendant,  the  trial  court,  when  objection  was  made  to 
their  use  on  the  trial,  was  bound  to  again  inquire  as  to  the  un- 
constitutional origin  of  the  possession  of  them.     It  is  plain  that 
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the  trial  court  acted  upon  the  rule,  widely  adopted,  that  courts 
in  criminal  trials  will  not  pause  to  determine  how  the  possession 
of  evidence  tendered  has  been  obtained.  While  this  is  a  rule 
of  ^eat  practical  importance,  yet,  after  all,  it  is  only  a  rule  of 
procedure,  and  therefore  it  is  not  to  be  applied  as  a  hard  and 
fast  formula  to  every  case,  regardless  of  its  special  circumstances. 
We  think  rather  that  it  is  a  rule  to  be  used  to  secure  the  ends 
of  justice  under  the  circumstances  presented  by  each  case,  and 
Avhere,  in  the  process  of  a  trial,  it  becomes  probable  that  there 
has  been  an  unconstitutional  seizure  of  papers,  it  is  the  duty  of 
the  trial  court  to  entertain  an  objection  to  their  admission  or  a 
motion  for  their  exclusion  and  to  consider  and  decide  the 
question  as  then  presented,  even  where  a  motion  to  return  the 
papers  may  have  been  denied  before  trial.  A  rule  of  practice 
must  not  be  allowed  for  any  technical  reason  to  prevail  over  a 
constitutional  right. 

In  the  case  we  are  considering  the  certificate  shows  that  a 
motion  to  return  the  papers,  seized  under  the  search  warrants, 
was  made  before  the  trial  and  was  denied,  and  that  on  the  trial 
of  the  case  before  another  judge,  this  ruling  was  treated  as  con- 
clusive, although,  as  we  have  seen,  in  the  progress  of  the  trial 
it  must  have  become  apparent  that  the  papers  had  been  uncon- 
stitutionally seized.  The  constitutional  objection  having  been 
renewed,  under  the  circumstances,  the  court  should  have  in- 
quired as  to  the  origin  of  the  possession  of  the  papers  when  they 
were  offered  in  evidence  against  the  defendant. 

Each  question  is  answered,  Yes. 


BURDEAU  v.  I\rcDOWALL. 

Supreme  Court  of  the  United  States.     1921. 
256  United  States,  465. 

Appeal  from  the  District  Court  of  the  United  States  for 
the  Western  District  of  Pennsylvania. 

[The  office  of  the  petitioner  McDowall  was  entered  by  repre- 
sentatives of  a  company  by  which  he  had  been  employed  but 
which  had  dismissed  him  for  alleged  fraudulent  conduct.  They 
broke  the  locks  on  his  private  desk,  blew  open  the  doors  of  his 
private  safes,  abstracted  his  private  papers,  and  delivered  them  to 
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the  "Department  of  Justice  for  use  in  investigation  of  a  charge  oi 
fraudulent  use  of  the  mail.  The  petitioner  stated  that  Burdeau, 
special  assistant  to  the  Attorney  General,  intended  to  submit 
these  papers  to  the  grand  jury  in  violation  of  his  rights  under 
the  Fourth  and  Fifth  Amendments,  and  he  therefore  asked  the 
court  to  order  their  return  to  him.  At  the  close  of  the  testimony 
the  District  Judge  stated  that  it  did  not  appear  that  any  repre- 
sentative of  the  United  States  was  in  any  way  concerned  with  the 
theft  of  the  petitioner's  papers.  Nevertheless  he  said  that  "the 
Government  should  not  use  stolen  property  for  any  purpose 
after  demand  made  for  its  return,"  and  he  ordered  the  papers 
to  be  held  in  the  custod}^  of  the  clerk  of  court  and  restrained  all 
representatives  of  the  Department  of  Justice  from  presenting  to 
the  grand  jury  or  any  judicial  tribunal  the  papers  or  copies  of 
them  or  any  evidence  obtained  from  an  inspection  of  them. 
Burdeau  appealed.] 

Mr.  Justice  Day  delivered  the  opinion  of  the  court.      .     .     . 

"We  do  not  question  the  authority  of  the  court  to  control  the 
disposition  of  the  papers,  and  come  directly  to  the  contention 
that  the  con.stitutional  rights  of  the  petitioner  were  violated  by 
their  seizure,  and  that  having  subsequently^  come  into  the  posses- 
sion of  the  prosecuting  officers  of  the  Government,  he  was  en- 
titled to  their  return.       .     .     . 

The  Fourth  Amendment  gives  protection  against  unlawful 
searches  and  seizures,  and  as  shown  in  the  previous  cases,  its  pro- 
tection applies  to  governmental  action.  Its  origin  and  history 
clearly  show  that  it  was  intended  as  a  restraint  upon  the  activ- 
ities of  sovereign  authority,  and  was  not  intended  to  be  a  limita- 
tion upon  other  than  governmental  agencies ;  as  against  such 
authority  it  was  the  purpose  of  the  Fourth  Amendment  to  secure 
the  citizen  in  the  right  of  unmolested  occupation  of  his  dwelling 
and  tlie  possession  of  his  property,  subject  to  the  right  of  seizure 
by  process  duly  issued. 

In  the  present  case  the  record  clearly  shows  that  no  official 
of  the  Federal  Government  had  anything  to  do  with  the  wrong- 
ful seizure  of  the  petitioner's  property,  or  any  knowledge  thereof 
until  several  months  after  the  property  had  been  taken  from  him 
and  was  in  the  possession  of  the  Cities  Service  Company,  It  is 
manifest  that  there  was  no  invasion  of  the  security  afforded  by 
the  Fourth  Amendment  against  unreasonable  search  and  seizure, 
as  whatever  wrong  was  done  was  the  act  of  individuals  in  taking 
the  property  of  another.    A  portion  of  the  property  so  taken  and 
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held  was  turned  over  to  the  prosecuting  officers  of  the  Federal 
(xovernment.  We  assume  that  petitioner  has  an  unquestionable 
right  of  redress  against  those  who  illegally  and  wrongfully  took 
his  private  property  under  the  circumstances  herein  disclosed, 
but  with  such  remedies  we  are  not  now  concerned. 

The  Fiftli  Amendment,  as  its  terms  import  is  intended  to 
secure  the  citizen  from  compulsory  testimony  against  himself. 
It  protects  from  extorted  confessions,  or  examinations  in  court 
proceedings  by  compulsory  methods. 

The  exact  question  to  be  decided  here  is:  May  the  Govern- 
ment retain  incriminating  papers,  coming  to  it  in  the  manner 
described,  with  a  view  to  their  use  in  a  subsequent  investigation 
by  a  grand  jury  where  such  papers  will  be  part  of  the  evidence 
against  the  accused,  and  maj^  be  used  against  him  upon  trial 
should  an  indictment  be  returned? 

We  know  of  no  constitutional  principle  which  requires  the 
Government  to  surrender  the  papei^  under  such  circumstances. 
Had  it  learned  that  such  incriminatory  papers  tending  to 
sliow  a  violation  of  federal  law,  were  in  the  hands  of  a  person 
other  than  the  accused,  it  having  had  no  part  in  wrongfully 
obtaining  them,  we  know  of  no  reason  why  a  subpoena  might 
not  issue  for  the  production  of  the  papers  as  evidence.  Such  pro- 
duction would  require  no  unreasonable  search  or  seizure,  nor 
would  it  amount  to  compelling  the  accused  to  testify  against 
himself. 

The  papers  having  come  into  the  possession  of  the  Govern- 
ment without  a  violation  of  petitioner's  rights  by  governmental 
authority,  we  see  no  reason  why  the  fact  that  individuals,  uncon- 
nected with  the  Government,  may  have  wrongfully  taken  them, 
should  prevent  them  from  being  held  for  use  in  prosecuting 
an  offense  where  the  documents  are  of  an  incriminatory  char- 
acter. 

It  follows  that  the  District  Court  erred  in  making  the  order 
appealed  from,  and  the  same  is 

Reversed. 

Mr.  Justice  Brandeis  dissenting,  with  whom  ^Ir.  Justice 
Holmes  concurs. 

Plaintiff's  private  papers  were  stolen.  The  thief,  to  further 
his  own  ends,  delivered  them  to  the  law  officer  of  the  United 
States.  He,  knowing  them  to  have  been  stolen,  retains  them  for 
use  against  the  plaintiff.    Should  the  court  permit  him  to  do  so? 

That  the  court  would  restore  the  papers  to  plaintiff  if  they 
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were  still  in  the  thief's  possession  is  not  questioned.  That  it 
lias  power  to  control  the  disposition  of  these  stolen  papers, 
although  the}'  have  passed  into  the  possession  of  the  law  officer, 
is  also  not  questioned.  But  it  is  said  that  no  provision  of  tlie 
Constitution  requires  their  surrender  and  that  the  papers  could 
have  been  subpoenaed.  This  may  be  true.  Still  I  cannot  believe 
that  action  of  a  public  official  is  necessarily  lawful,  because  it 
does  not  violate  constitutional  prohibitions  and  because  the  same 
result  might  have  been  attained  by  other  and  proper  means.  At 
the  foundation  of  our  civil  liberty  lies  the  principle  which  denies 
to  government  officials  an  exceptional  position  before  the  law 
and  which  subjects  them  to  the  same  rules  of  conduct  that  are 
commands  to  the  citizen.  And  in  the  development  of  our  liberty 
insistence  upon  procedural  regularity  has  been  a  large  factor. 
Respect  for  law  will  not  be  advanced  by  resort,  in  its  enforce- 
ment, to  means  which  shock  the  common  man's  sense  of  decency 
and  fair  play. 


DIER  et  al..  Individually  and  as  Copartners  under  the  Firm 

Name  of  E.  D.  Dier  &  Company,  et  al.,  v.  BANTON, 

District  Attorney  of  the  County  of  New  York, 

et  al. 

Supreme  Couet  of  the  United  Stateh.     1923. 
262  United  States,  147. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Mr,  Chief  Justice  Taft  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  an  order  of  the  District  Court  for  the 
Southern  District  of  New  York  discharging  a  rule  nisi  and  re- 
fusing an  injunction.  On  January  14,  1922,  a  petition  in  in- 
voluntary bankruptcy  was  filed  against  Elmore  D.  Dier  and 
others,  partners,  as  E.  D.  Dier  &  Company.  Two  days  after 
the  filing  of  the  petition,  Manfred  W.  Ehrich  was  appointed  Re- 
ceiver of  the  estate  of  the  alleged  bankrupts,  and  they  and  their 
servants  were  directed  to  turn  over  all  their  propo^^ty,  assets, 
account  books  and  records  and  were  restrained  from  suing  out 
of  any  other  court  any  process  to  impound  or  take  possession 
of  them.    This  order  was  complied  with  and  the  Receiver  took 
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possession  of  the  books  and  papers  of  the  alleged  bankrupts  and 
of  the  firm.  On  February  16th,  Dier  informed  the  court  that 
the  District  Attorney  of  New  York  County  had  applied  to  the 
Receiver  for  the  production  of  these  books  and  papers  before 
the  Grand  Jury,  and  asked  for  the  rule  nisi  against  the  Receiver 
and  the  District  Attorney,  and  upon  a  hearing  thereof  an  in- 
junction to  prevent  the  use  of  such  books  and  papers  against 
him  before  the  Grand  Jury,  on  the  ground  that  they  would  in- 
criminate him  and  that  his  right  to  refuse  to  testify  against  him- 
self under  the  Fourth  and  Fifth  Amendments  would  thus  be 
violated  by  the  process  of  the  Federal  District  Court.  Judge 
Learned  Hand,  sitting  in  bankruptcy,  discharged  the  rule  and 
refused  to  enjoin  the  proposed  use  of  the  books.  Judge  Hand's 
action  was  based  on  the  ruling  of  this  Court  in  Johnson  v. 
United  States,  228  U.  S.  457.  He  quoted  the  language  used  in 
the  Johnson  Case,  "A  party  is  privileged  from  producing  the 
evidence  but  not  from  its  production."  He  alluded  to  the  cir- 
cumstance that  in  the  Johnson  Case  there  were  both  title  and 
possession  in  the  Trustee,  whereas  in  this  case,  the  books  and 
papers  were  in  the  hands  of  the  Receiver  who  has  no  title  but 
that,  he  said,  made  no  diiference.  We  agree  with  this  view  and 
hold  that  the  right  of  the  alleged  bankrupt  to  protest  against 
the  use  of  his  books  and  papers  relating  to  his  business  as  evi- 
dence against  him  ceases  as  soon  as  his  possession  and  control 
over  them  pass  from  him  by  the  order  directing  their  delivery 
into  the  hands  of  the  Receiver  and  into  the  custody  of  the  court. 
This  change  of  possession  and  control  is  for  the  purpose  of  prop- 
erly carrying  on  the  investigation  into  the  affairs  of  the  alleged 
bankrupt  and  the  preservation  of  his  assets  pending  such  in- 
vestigation, the  adjudication  of  bankruptcy  vel  non,  and  if  bank- 
ruptcy is  adjudged,  the  proper  distribution  of  the  estate.  It 
may  be  that  the  allegation  of  bankruptcy  will  not  be  sustained, 
and  in  that  case,  the  alleged  bankrupt  will  be  entitled  to  a  re- 
turn of  his  property  including  his  books  and  papers ;  and  when 
they  are  returned,  he  may  refuse  to  produce  them  and  stand  on 
his  constitutional  rights.  But  while  they  are,  in  the  due  course 
of  the  bankruptcy  proceedings,  taken  out  of  his  possession  and 
control,  his  immunity  from  producing  them,  secured  him  under 
the  Fourth  and  Fifth  Amendments,  does  not  enure  to  his  pro- 
tection. He  has  lost  any  right  to  object  to  their  use  as  e\4dence 
because,  not  for  purpose  of  evidence,  but  in  the  due  investiga- 
tion of  his  aDegpd  bankruptcy  and  the  preservation  of  his  es- 
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tate  pending  such  investigation,  the  control  and  possession  of 
his  booivs  and  papers  relating  to  his  business  were  lawfully 
taken  from  him.     .     .     . 

Order  affirmed. 

Note.— In  the  important  case  of  Boyd  v.  United  States  (1886),  116 
U.  S.  616,  Mr.  Justice  Bradley  discussed  with  much  learning  the  con- 
test in  England  to  protect  Englishmen  against  unreasonable  searches 
and  seizures  and  the  use  in  the  American  colonies  of  writs  of  assist- 
ance. The  great  judgment  of  I^ord  Camden  delivered  in  the  case  of 
Entick  V.  Carrington  (1765),  19  Howell's  State  Trials,  1029,  is  one  of 
the  landmarks  of  English  constitutional  law  and  it  was  to  preserve 
the  principles  there  laid  down  that  the  provisions  as  to  unreasonable 
searches  and  seizures  and  self-incrimination  were  inserted  in  the  Con- 
stitution. While  the  two  are  separately  stated  in  the  Fourth  and 
Fifth  Amendments,  they  are  intimately  related.  Said  Mr.  Justice 
Bradley: 

They  throw  great  light  on  each  other.  For  the  "unreason- 
able searches  and  seizures"  condemned  in  the  F'ourth 
Amendment  are  almost  always  made  for  the  purpose  of  com- 
pelling a  man  to  give  evidence  against  himself,  which  in 
criminal  cases  is  condemned  in  the  Fifth  Amendment;  and 
compelling  a  man  "in  a  criminal  case  to  be  a  witness  against 
himself,"  which  is  condemned  in  the  Fifth  Amendment, 
throws  light  on  the  question  as  to  what  is  an  "unreasonable 
search  and  seizure"  within  the  meaning  of  the  Fourth  Amend- 
ment. And  we  have  been  unable  to  perceive  that  the  seizure 
of  a  man's  private  books  and  papers  to  be  used  in  evidence 
against  him  is  substantially  different  from  compelling  him 
to  be  a  witness  against  himself. 
In  discussing  the  production  of  the  books  and  papers  of  a  corpora- 
tion in  Wilson  v.  United  States  (1911),  221  U.  S.  361,  Mr.  Justice 
Hughes  said: 

They  have  reference  to  business  transacted  for  the  benefit 
of  the  group  of  individuals  whose  association  has  the  ad- 
vantage of  corporate  organization.  But  the  corporate  form 
of  business  activity,  with  its  charter  privileges,  raises  a  dis- 
tinction when  the  authority  of  government  demands  the  exam- 
ination of  books.  That  demand,  expressed  in  lawful  process, 
confining  its  requirements  within  the  limits  which  reason 
imposes  in  the  circumstances  of  the  case,  the  corporation  has 
no  privilege  to  refuse.  It  cannot  resist  production  upon  the 
ground  of  self-incrimination.  Although  the  object  of  the  in- 
quiry may  be  to  detect  the  abuses  it  has  committed,  to  discover 
its  violations  of  law  and  to  inflict  punishment  by  forfeiture 
of  franchises  or  otherwise;  it  must  sul)mit  its  books  and 
papers  to  duly  constituted  authority  when  demand  is  suitably 
made.  This  is  Involved  in  the  reservation  of  the  visitatorial 
power  of  the  State,  and  in  the  authority  of  the  National  Gov- 
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ernment   where    the    corporate   activities    are    in    the   domain 
subject  to  the  powers  of  Congress, 
The  foregoing  passage  was  quoted  with  approval  by  Mr.  Chief  Jus- 
tice  Taft   in   Essgee   Company  of  China   v.   United   States    (1923).   262 
U.  S.  151. 

Letters  and  papers  in  the  mail  can  only  be  opened  and  examined 
under  the  authority  of  a  prorer  warrant,  Ex  parte  Jackson  (1878),  9fi 
U.  S.  727,  but  letters  voluntarily  written  by  the  accused  in  prison 
and  which  came  into  the  possession  of  the  prison  officials  under  the 
established  rules  of  the  prison  may  be  used  in  evidence,  Stroud  v. 
United  States  (1919),  251  U.  S.  15.  A  bankrupt  who  v.'ithout  objection 
files  schedules  of  his  assets  and  liabilities  which,  standing  alone,  do 
not  furnish  proof  of  crime  may  refuse  to  answer  questions  concerning 
them  on  the  ground  that  his  answers  would  tend  to  incriminate  him. 
By  filing  his  schedules  he  did  not  waive  his  privilege  under  the  Fifth 
Amendment,  Arndstein  v.  McCarthy  (1920),  254  U.  S.  71.  But  a 
witness  who  introduces  exhibits  in  a  suit  for  infringement  of  a 
patent,  which  exhibits  were  impounded  by  the  court  upon  the  dis- 
missal of  the  suit,  is  not  subjected  to  an  unrensonable  seizure  nor 
made  to  bear  witness  against  himself  by  the  delivery  of  the  exhibits 
to  the  District  Attorney  for  use  before  the  grand  jury  in  the  investiga- 
tion of  a  charge  of  perjury  brought  against  the  witness,  Perlman  v. 
United  States  (1918),  247  U.  S.  7.  "Having  let  go  the  exhibits,  so 
that  they  have  become  a  part  of  the  judicial  records,  he  is  not  now 
in  position  to  suppress  the  story  they  tell."  Unless  some  form  of 
constraint  or  compulsion  or  extortion  is  used,  there  is  no  immunity, 
ITolt  V.  United  States  (1910),  218  U.  S.  245.  The  statement  of  a 
witness  that  his  answer  to  a  question  would  incriminate  him  is  not 
conclusive.  The  fact  is  to  be  determined  primarily  by  the  trial  judge, 
Mason  v.  United  States  (1917),  244  U.  S.  362.  Tn  the  trial  of  Aaron 
Burr,  In  re  Willie  (1807),  Federal  Cases,  No.  14692e,  the  rule  to  be 
applied  in  such  cases  was  stated  by  Chief  Justice  Marshall  in  these 
words: 

When  a  question  is  propounded,  it  belongs  to  the  court  to 
consider  and   to  decide   whether   any   direct  answer   to   it   ran 
Implicate    the   witness.     If   this   be   decided    in    the   negative, 
then  he  may  answer  it  without  violating  the  privilege  which 
is  secured  to  him  by  law.     If  a  direct  answer  to  it  may  crimi- 
nate himself,  then  he  must  be  the  sole  judge  what  his  answer 
would    be.     The    court    cannot    participate    with    him    in    this 
judgment,    because    they    cannot    decide    on    the    effect    of    his 
answer  without  knowing  what   it  would  be;   and  a  disclosure 
of  that  fact  to   the  judges   would   strip   him   of  the   privilege 
which  the  law  allows. 
The    danger   to   be   apprehended    must   be    real    and    appreciable   for 
the  constitutional   protection   "does   not  extend   to   remote  possibilities 
out  of  the  ordinary  course  of  law."  Heike  v.  United  States   (1913),  227 
U.  S.  131. 

Valuable  discussions  of  unreasonable  searches  and  seizures  and  of 
self-incrimination  may  be  found  in  Fraenkel,  Concerning  Searches  and 
Seizures,  Harvard  Law  Review,  XXXIV,  361;  McGovney,  Self-crimlnat- 
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Ing  and  Self-disgracing  Testimony,  JOwa  Law  BuUetin,  V,  175;  and 
Kidd.  The  Right  to  Take  Finger-prints,  Measurements  and  Photo- 
graphs, California  Law  Review,  VIII,  25. 


Section  4.    Double  Jeopardy. 
UNITED  STATES  v.  JOSEF  PEREZ. 

Supreme  Court  of  the  United  States.     1824. 
9  Wheaton,  579. 

Certificate  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

Story,  Justice,  delivered  the  opinion  of  the  court.     .    .    . 

Tlie  prisoner,  Joseph  Perez,  was  put  upon  trial  for  a  capital 
offense,  and  the  jury,  being  unable  to  agree,  were  discharged  by 
the  court  from  giving  any  verdict  upon  the  indictment,  without 
the  consent  of  the  prisoner,  or  of  the  attorney  for  the  United 
States.  The  prisoner's  counsel,  thereupon,  claimed  his  dis- 
charge as  of  right,  under  these  circumstances;  and  this  forms 
the  point  upon  which  the  judges  were  divided.  The  question, 
therefore,  arises,  whether  the  discharge  of  the  jury,  by  the  court, 
from  giving  any  verdict  upon  the  indictment,  with  which  they 
were  charged,  without  the  consent  of  the  prisoner,  is  a  bar  to 
any  future  trial  for  the  same  offense.  If  it  be,  then  he  is  en- 
titled to  be  discharged  from  custody;  if  not,  then  he  ought  to 
be  held  in  imprisonment  until  such  trial  can  be  had. 

We  are  of  opinion,  that  the  facts  constitute  no  legal  bar  to  a 
future  trial.  The  prisoner  has  not  been  convicted  or  acquitted, 
and  may  again  be  put  upon  his  defense.  We  think,  that  in  all 
cases  of  this  nature,  the  law  has  invested  courts  of  justice  with 
the  authority  to  discharge  a  jury  from  giving  any  verdict, 
whenever,  in  their  opinion,  taking  all  the  circumstances  into 
consideration,  there  is  a  manifest  necessity  for  the  act,  or  the 
ends  of  public  justice  would  otherwise  be  defeated.  They  are 
to  exerci.se  a  sound  discretion  on  the  subject ;  and  it  is  impos- 
sible to  define  all  the  circumstances,  which  would  render  it 
proper  to  interfere.  To  be  sure,  the  power  ought  to  be  used 
with  the  greatest  caution,  under  urgent  circumstances,  and  for 
very  plain  and  obvious  causes;  and  in  capital  cases  especially, 
courts  .should  be  extremely  careful  how  they  interfere  with  any 
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of  the  chances  of  life,  in  favor  of  the  prisoner.  But,  after  all, 
they  have  the  right  to  order  the  discharge;  and  the  security 
which  the  public  have  for  the  faithful,  sound  and  conscientious 
exercise  of  this  discretion,  rests,  in  this,  as  in  other  cases,  upon 
the  responsibility  of  the  judges,  under  their  oaths  of  office.  We 
are  aware,  that  there  is  some  diversity  of  opinion  and  practice 
on  this  subject,  in  the  American  courts ;  but,  after  weighing  the 
question  with  due  deliberation,  we  are  of  opinion,  that  such  a 
discharge  constitutes  no  bar  to  further  proceedings,  and  gives 
no  right  of  exemption  to  the  prisoner  from  being  again  put 
upon  trial.  A  certificate  is  to  be  directed  to  the  circuit  court, 
in  conformity  to  this  opinion. 

Certificate. — This  cause  came  on,  &c.  On  consideration 
whereof,  it  is  ordered  by  the  court,  that  it  he  certified  to  the 
circuit  court  of  the  district  of  New  York,  that,  under  the  cir- 
cumstances stated  in  the  record,  the  prisoner,  Joseph  Perez,  is 
not  entitled  to  he  discharged  from  custody,  and  may  again  he 
put  to  trial,  upon  tlie  indictment  found  agai)ist  him,  and  pend- 
ing in  the  said  court. 


THOMAS   MOORE,    Executor   of   Richard   Eels,    Plaintiff   in 
Error,  v.  THE  PEOPLE  OF  THE  STATE  OF 

ILLINOIS. 

Supreme  Coubt  of  the  United  States.     1852. 
14  Howard,  13. 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
State  of  Illinois,  by  a  writ  of  error  issued  under  the  25th  section 
of  the  Judiciary  Act.     .     .     . 

Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  and  convicted  under  the 
criminal  code  of  Illinois  for  ''harboring  and  secreting  a  negro 
slave."  The  record  was  removed  by  w^it  of  error  to  the  Su- 
preme Court  of  that  State.     .    .     . 

It  has  been  urged  that  this  act  is  void,  as  it  subjects  the  de- 
linquent to  a  double  punishment  for  a  single  offense.  But  we 
think  that  neither  the  fact  assumed  in  this  proposition,  nor  the 
inference  from  it,  will  be  found  to  be  correct.  The  offenses  for 
which  the  fourth  section  of  the  act  [of  Congress]  of  12th  Feb- 
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ruar}',  1793,  subjects  the  delinquent  to  a  fine  of  five  hundred 
dollars,  are  different  in  many  respects  from  those  defined  by  the 
statute  of  Illinois.     .     .     . 

But  admitting  that  the  plaintiff  in  error  may  be  liable  to  an 
action  under  the  act  of  Congress,  for  the  same  acts  of  harbor- 
ing and  preventing  the  owner  from  retaking  his  slave,  it  does 
not  follow  that  he  would  be  twice  punished  for  the  same  offense. 
An  offense,  in  its  legal  signification,  means  the  transgression  of 
a  law.  A  man  may  be  compelled  to  make  reparation  in  dam- 
ages to  the  injured  party,  and  be  liable  also  to  punishment  for 
a  breach  of  the  public  peace,  in  consequence  of  the  same  act; 
and  may  be  said,  in  common  parlance,  to  be  twice  punished  for 
the  same  off'ense.  Every  citizen  of  the  United  States  is  also  a 
citizen  of  a  State  or  territory.  He  may  be  said  to  owe  allegiance 
to  two  sovereigns,  and  may  be  liable  to  punishment  for  an  in- 
fraction of  the  laws  of  either.  The  same  act  ma}'  be  an  offense 
or  transgression  of  the  laws  of  both.  Thus,  an  assault  upon  the 
marshal  of  the  United  States,  and  hindering  him  in  the  execu- 
tion of  legal  process,  is  a  high  offense  against  the  United  States, 
for  which  the  perpetrator  is  liable  to  punishment;  and  the  same 
act  may  be  also  a  gross  breach  of  the  peace  of  the  State,  a  riot, 
assault,  or  a  murder,  and  subject  the  same  person  to  a  punish- 
ment, under  the  State  laws,  for  a  misdemeanor  or  felony.  That 
either  or  both  may  (if  they  see  fit)  punish  such  an  offender, 
cannot  be  doubted.  Yet  it  cannot  be  truly  averred  that  the 
offender  has  been  twice  punished  for  the  same  offense;  but  only 
that  by  one  act  he  has  committed  two  offenses,  for  each  of  which 
he  is  ju.stly  punishable.  He  could  not  plead  the  punishment  by 
one  in  bar  to  a  conviction  by  the  other ;  consequently,  this  court 
has  decided,  in  the  case  of  Fox  v.  The  State  of  Ohio,  (5  How. 
432),  that  a  State  may  punish  the  offense  of  uttering  or  passing 
false  coin,  as  a  cheat  or  fraud  practised  on  its  citizens;  and,  in 
the  ca.se  of  the  United  States  v.  Marigold  (9  How.  560,)  that 
Congress,  in  the  proper  exercise  of  its  authority,  may  punish 
the  same  act  as  an  offense  against  the  United  States.     .     .     . 

Upon  these  grounds,  we  are  of  opinion  that  the  act  of  Illinois, 
upon  which  this  indictment  is  founded,  is  constitutional,  and 
therefore  affirm  the  judgment. 

Mr.  Justice  McLean.    .    .     . 

It  is  contrary  to  the  nature  and  genius  of  our  government,  to 
punish  an  individual  twice  for  the  same  offense.  Where  the 
jurisdiction  is  clearly  vested  in  the  Federal  Government,  and 
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an  adequate  punishment  has  been  provided  by  it  for  an  offense, 
no  State,  it  appears  to  me,  can  punish  the  same  act.  The  asser- 
tion of  such  a  power  involves  the  right  of  a  State  to  punish  all 
offenses  punishable  under  the  act  of  Congress.  This  would  prac- 
tically disregard,  if  it  did  not  destroy,  this  important  branch 
of  criminal  justice,  clearly  vested  in  the  Federal  Government. 
The  exercise  of  such  a  power  by  the  States  would,  in  effect,  be  a 
violation  of  the  Constitution  of  the  United  States,  and  the  con- 
stitution of  the  respective  States.  They  all  provide  against  a 
second  punishment  for  the  same  act.  It  is  no  satisfactory  an- 
swer to  this,  to  say  that  the  States  and  Federal  Government  con- 
stitute different  sovereignties,  and,  consequently,  may  each 
punish  offenders  under  its  own  laws. 

It  is  true,  the  criminal  laws  of  the  Federal  and  State  Govern 
ments  emanate  from  different  sovereignties;  but  they  operate 
upon  the  same  people,  and  should  have  the  same  end  in  view. 
In  this  respect,  the  Federal  Government,  though  sovereign 
within  the  limitation  of  its  powers,  may,  in  some  sense,  be  con- 
sidered as  the  agent  of  the  States,  to  provide  for  the  general 
welfare,  by  punishing  offenses  under  its  own  laws  within  its 
jurisdiction.  It  is  believed  that  no  government,  regulated  by 
laws,  punishes  twice  criminally  the  same  act.  And  I  deeply  re- 
gret that  our  government  should  be  an  exception  to  a  great  prin- 
ciple of  action,  sanctioned  by  humanity  and  justice. 

It  seems  to  me  it  would  be  as  unsatisfactory  to  an  individual 
as  it  would  be  illegal,  to  say  to  him  that  he  must  submit  to  a 
second  punishment  for  the  same  act,  because  it  is  punishable  as 
well  under  the  State  laws,  as  under  the  laws  of  the  Federal 
Government.     •     .     • 

Affirmed. 


COLLINS  V.  LOISEL,  United  States  Marshal  for  the  Eastern 

District  of  Louisiana. 

Supreme  Coubt  of  tiib  UNiTFn)  States.     1923. 
262  United  States,  426. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

[In  1918  the  British  Consul  General  in  New  Orleans  filed 
three  affidavits  with  the  United  States  District  Judge  charging 
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the  appellant  Collins  with  having  committed  at  Bombay,  India, 
the  crime  of  obtaining  goods  under  false  pretenses  and  stating 
that  he  stood  charged  therewith  in  Chief  Presidency  Magis- 
trate's Court  at  Bombay  and  asking  that  he  be  committed  for 
return  to  India  for  trial.  After  a  hearing  Collins  was  commit- 
ted to  the  custody  of  the  United  States  marshal  to  await  the  or- 
der of  the  President  of  the  United  States.  Collins  sued  out  a 
writ  of  habeas  corpus  in  the  District  Court  which  after  a  hear- 
ing was  denied.  His  appeal  to  the  Supreme  Court  of  the  United 
States  was  dismissed  for  want  of  jurisdiction,  252  U.  S.  364. 
The  case  was  again  heard  by  the  District  Court  which  granted 
the  writ  of  habeas  corpus  so  far  as  the  commitment  was  based 
on  two  of  the  affidavits  and  ordered  his  discharge,  but  as  to 
the  commitment  based  on  the  charge  of  obtaining  property  by 
false  pretenses  from  Mahomed  Alii  Zaimal  Ali  Raza  the  court 
dismissed  the  application  and  remanded  Collins  to  the  custody 
of  the  marshal.  Collins  appealed  to  the  Supreme  Court  of  the 
United  States  where  the  judgment  was  affirmed,  259  U.  S.  309. 
While  this  case  was  pending  in  the  Supreme  Court,  the  British 
Consul  General  lodged  with  the  committing  magistrate  a  third 
set  of  affidavits  which  were  identical  in  form  and  substance  with 
the  first  set  on  two  of  which  Collins  had  been  discharged.  He 
tlierefore  moved  that  the  new  affidavits  be  quashed.  His  motion 
was  overruled  and  after  a  hearing  he  was  again  committed  to 
be  held  for  extradition.  His  petition  for  a  writ  of  habeas  cor- 
pus was  denied,  and  for  a  third  time  he  appealed  to  the  Supreme 
Court.] 
Mr.  Justice  Brandeis  delivered  the  opinion  of  the  Court. 

Collins  contended  that  commitment  on  the  new  affidavits,  af- 
ter discharge  in  proceedings  based  on  others  identical  in  form 
and  substance,  was  a  violation  of  the  Fifth  Amendment  and  of 
the  Treaty  with  Great  Britain.  The  constitutional  provision 
again.st  double  jeopardy  can  have  no  application  unless  a  pris- 
oner has,  theretofore,  been  placed  on  trial.  See  Kepner  v. 
United  States,  195  U.  S.  100,  126.  The  preliminary  examina- 
tion of  one  arrested  on  suspicion  of  a  crime  is  not  a  trial;  and 
his  discliarge  by  the  magistrate  upon  such  examination  is  not 
an  acquittal.  Commonwealth  v.  llice,  216  Mass.  480.  People 
V.  Dillon,  197  N.  Y.  254,  256.  Even  the  finding  of  an  indict- 
ment, followed  by  arraignment,  pleading  thereto,  rei)eated  con- 
tinuances, and  eventually  dismissal  at  the  instance  of  the  prose- 
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cuting  officer  on  the  ground  that  there  was  not  sufficient  evidence 
to  hold  the  accused,  was  hekl,  in  Bassing  v.  Cady,  208  U.  S. 
386,  391,  not  to  constitute  jeopardy.  Likewise  it  has  been  con- 
sistently held  under  the  treaties  with  Great  Britain  and  other 
countries,  that  a  fugitive  from  justice  may  be  arrested  in  extra- 
dition proceedings  a  second  time  upon  a  new  complaint  charg- 
ing the  same  crime,  where  he  was  discharged  by  the  magistrate 
on  the  first  complaint  or  the  complaint  was  withdrawn.  The 
precise  question  appears  not  to  have  been  passed  upon  by  this 
Court  in  any  case  involving  international  extradition.  But  in 
Bassing  v.  Cady,  supra,  the  rule  w^as  applied  to  a  case  of  inter- 
state rendition.  Protection  against  unjustifiable  vexation  and 
harassment  incident  to  repeated  arrests  for  the  same  alleged 
crime  must  ordinarily  be  sought,  not  in  constitutional  limita- 
tions or  treaty  provisions,  but  in  a  high  sense  of  responsibility 
on  the  part  of  the  public  officials  charged  with  duties  in  this 
connection.  The  proceedings  before  the  committing  magistrate 
on  the  first  and  on  the  second  set  of  affidavits,  and  the  action  of 
the  Department  of  State  on  the  latter,  were  no  bar  to  the  pro- 
ceedings on  the  third  set  of  affidavits  here  involved.  The  filing 
by  the  British  Consul  General  of  these  new  affidavits  was  clearly 
justified. 

The  discharge  of  Collins  on  the  first  petition  for  haheas  cor- 
pus, so  far  as  it  related  to  the  charge  of  obtaining  property  from 
Pohoomul  Brothers  and  from  Ganeshi  Lall  &  Sons  does  not  op- 
erate as  res  judicata.  It  is  true  that  the  Fifth  Amendment  in 
providing  against  double  jeopardy,  w^as  not  intended  to  sup- 
plant the  fundamental  principle  of  res  judicata  in  criminal 
cases,  United  States  v.  Oppenlieimer,  242  U.  S.  85;  and  that  a 
judgment  in  habeas  corpus  proceedings  discharging  a  prisoner 
held  for  preliminary  examination  may  operate  as  res  judicata. 
But  the  judgment  is  res  judicata  only  that  he  was  at  the  time 
illegally  in  custody,  and  of  the  issues  of  law  and  fact  necessarily 
involved  in  that  result.  The  discharge  here  in  question  did  not 
go  to  the  right  to  have  Collins  held  for  extradition.  It  was 
granted  because  the  proceedings  on  wiiich  he  was  then  held  had 
been  irregular  and  the  British  Consul  General,  instead  of  under- 
taking to  correct  them,  had  concluded  to  abandon  them,  and  to 
file  the  charges  anew  by  another  set  of  affidavits.     .     .    . 

Affirmed. 

Note. — The  rule  announced  In  Moore  v.  Illinois  (1852),  14  Howard,  13, 
that  an  act  may  be  at  the  same  time  a  violation  of  the  laws  of  both  the 
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United  States  and  a  State  and  may  therefore  be  punished  by  both, 
had  been  applied  in  Fox  v.  Ohio  (1847),  5  Howard,  410,  and  in  United 
States  V.  Marigold  (1850),  9  Howard,  560.  Among  the  many  cases  in 
which  it  has  been  reaffirmed  may  be  mentioned  Cross  v.  North  Caro- 
lina (1889),  132  U.  S.  131;  Crossley  v.  California  (1898),  168  U.  S. 
640;  and  Gilbert  v.  Minnesota  (1920),  254  U.  S.  325.  The  rule  ap- 
plies only  to  acts  which  are  under  the  jurisdiction  of  both  the  United 
States  and  the  States,  Southern  Ry.  v.  Railroad  Commission  of  Indiana 
(1915),  236  U.  S.  439.  It  is  so  reasonable  as  to  be  almost  self-evident, 
but  it  continues  to  be  argued  before  the  Supreme  Court  that  the 
accused  in  such  a  case  is  subjected  to  double  jeopardy.  See  McKelvey 
V.  United  States  (1922),  260  U.  S.  353  and  United  States  v.  Lanza 
(1922),  260  U.  S.  377.  Acts  of  this  kind  are  to  be  distinguished  from 
acts  which  are  triable  in  the  courts  of  more  than  one  country.  Rob- 
bery on  the  high  seas  is  an  offense  against  all  countries  and  cog- 
nizable in  any  of  them.  In  the  tribunals  of  any  civilized  country  a 
plea  of  autrefois  acquit  based  on  a  prosecution  in  another  country 
would  be  efficacious,  United  States  v.  The  Pirates  (1820),  5  Wheaton, 
184.  Such  acts  are  also  to  be  distinguished  from  those  which  are 
cognizable  by  two  or  more  tribunals  of  the  same  country.  Thus  one 
who  has  been  acquitted  by  a  court  martial  may  not  be  prosecuted 
again  for  the  same  offense  in  a  civil  court  of  the  same  jurisdiction, 
Grafton  v.  United  States  (1907),  206  U.  S.  333.  If  however  one  ace 
constitutes  two  offenses  there  may  be  a  separate  prosecution  of  each. 
The  test  of  the  identity  of  the  two  offenses  is  whether  the  evidence 
required  to  sustain  the  one  is  entirely  different  from  the  evidence 
required  to  sustain  the  other,  Morgan  v.  Devine  (1915),  237  U.  S.  632. 
The  term  jeopardy  is  a  common  law  term  and  is  used  in  the  Constitu- 
tion in  its  common  law  sense.  The  common  law  not  only  prohibited  a 
second  punishment  for  the  same  offense  but  also  a  second  trial  for 
the  same  offense,  whether  the  accused  in  his  first  trial  had  been  ac- 
quitted or  convicted  and  whether  he  had  suffered  punishment  or  not, 
Ex  parte  Lange  (1873),  18  Wallace,  163.  Ck)nflicting  statements  are 
found  in  the  cases  as  to  what  constitutes  jeopardy,  but  "the  weight 
of  authority,  as  well  as  decisions  of  this  court,  have  sanctioned  the 
rule  that  a  person  has  been  in  jeopardy  when  he  is  regularly  charged 
with  a  crime  before  a  tribunal  properly  organized  and  competent  to 
try  him,"  In  re  Kepner  (1904),  195  U.  S.  100.  When  the  ends  of 
justice  so  require,  the  court  may  discharge  a  jury  and  order  a  trial 
by  another  jury,  and  the  accused  is  not  thereby  subjected  to  double 
jeopardy,  Thompson  v.  United  States  (1894),  155  U.  S.  271;  Lovato  v. 
New  Mexico  (1916),  242  U.  S.  199.  Acquittal  before  a  tribunal  with- 
out jurisdiction  is  void  and  is  no  bar  to  a  second  trial,  but  acquittal 
found  upon  a  defective  Indictment  Is  final.  United  States  v.  Ball 
(1896),  163  U.  S.  162.  One  who  upon  conviction  takes  an  appeal  and 
obtains  a  new  trial  thereby  waives  his  defense  of  double  jeopardy  and 
at  his  second  trial  he  may  be  convicted  of  an  offense  of  a  higher  de- 
gree than  that  of  which  he  was  originally  convicted,  Trono  v.  United 
States  (1905),  199  U.  S.  521.  The  plea  of  double  jeopardy  Is  a  technical 
plea,  and  he  who  sets  It  up  must  show  that  the  offense  of  which  he 
was  formerly  acquitted  Is  identical  with  that  for  which  he  is  under 
Indictment,  Burton  v.  United  States  (1906),  202  U.  S.  344. 


CHAPTER  V. 

THE  IMPAIRMENT  OF  CONTRACTS. 

Section  1.     \Yhat  is  a  ** Contract.'* 

FLETCHER  v.  PECK. 

Supreme  Court  of  the  United  States.     1810. 
6  Cranch,  87. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Massachusetts.     .     .     . 

[In  1795,  the  State  of  Georgia,  by  means  of  a  legislative  enact- 
ment, made  a  contract  for  the  conveyance  of  certain  public 
lands  to  James  Gunn.  In  1796  the  act  of  1795  was  repealed  on 
the  ground  that  its  passage  had  been  obtained  by  bribery  of 
members  of  the  legislature.  Prior  to  such  repeal  the  conveyance 
authorized  by  the  legislature  had  been  made  by  the  Governor, 
and  the  lands  had  been  reconveyed  to  innocent  purchasers. 
Peck,  who  derived  his  title  from  such  a  purchaser,  conveyed  to 
Fletcher  by  a  deed  which  covenanted  that  the  title  derived  from 
the  original  conveyance  to  Gunn  had  not  been  impaired  by  any 
subsequent  act  of  any  subsequent  legislature  of  Georgia.  Suit 
having  been  instituted  on  this  and  other  covenants,  the  Circuit 
Court  gave  judgment  for  the  defendant.  The  plaintiff  then 
sued  out  a  writ  of  error.] 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court.     .    .    . 

The  lands  in  controversy  vested  absolutely  in  James  Gunn 
and  others,  the  original  grantees,  by  the  conveyance  of  the  gov- 
ernor, made  in  pursuance  of  an  act  of  assembly,  to  which  the 
legislature  was  fully  competent.  Being  thus  in  full  possession 
of  the  legal  estate,  they,  for  a  valuable  consideration,  conveyed 
portions  of  the  land  to  those  who  were  willing  to  purchase.  If 
the  original  transaction  was  infected  with  fraud,  these  pur- 
chasers did  not  participate  in  it,  and  had  no  notice  of  it.  They 
were  innocent.    Yet  the  legislature  of  Georgia  has  involved  them 
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in  the  fate  of  the  first  parties  to  the  transaction,  and,  if  the  act 
be  valid,  has  annihilated  their  rights  also.     ... 

If  a  suit  be  brought  to  set  aside  a  conveyance  obtained  by 
fraud,  and  the  fraud  be  clearly  proved,  the  conveyance  will  be 
set  aside,  as  between  the  parties ;  but  the  rights  of  third  persons, 
who  are  purchasers  without  notice,  for  a  valuable  consideration, 
cannot  be  disregarded.     Titles  which,  according  to  every  legal 
test,  are  perfect,  are  acquired  with  that  confidence  which  is  in- 
spired by  the  opinion  that  the  purchaser  is  safe.     If  there  be 
any  concealed  defect,  arising  from  the  conduct  of  those  who  had 
held  the  property  long  before  he  acquired  it,  of  ^vhich  he  had  no 
notice,  that  concealed  defect  cannot  be  set  up  against  him.    .    .    . 
In  this  case,  the  legislature  may  have  had  ample  proof  that 
the  original  grant  w^as  obtained  by  practices  which  can  never  be 
too  much  reprobated,  and  which  would  have  justified  its  abroga- 
tion, so  far  as  respected  those  to  whom  crime  was  imputable. 
But  the  grant,  when  issued,  conveyed  an  estate  in  fee-simple  to 
the  grantee,  clothed  with  all  the  solemnities  which  law  can  be- 
stow.    This  estate  was  transferable;  and  those  w-ho  purchased 
parts  of  it  were  not  stained  by  that  guilt  which  infected  the 
original  transaction.    Their  case  is  not  distinguishable  from  the 
ordinary  case  of  purchasers  of  a  legal  estate,  wdthout  knowledge 
of  any  secret  fraud  which  might  have  led  to  the  emanation  of 
the  original  grant.    According  to  the  well-known  course  of  equi- 
ty, their  rights  could  not  be  affected  by  such  fraud.    Their  situ- 
ation was  the  same,  their  title  w^as  the  same,  with  that  of  every 
other  member  of  the  community  who  holds  land  by  regular  con- 
veyances from  the  original  patentee. 

Is  the  power  of  the  legislature  competent  to  the  annihilation 
of  such  title,  and  to  a  resumption  of  the  property  thus  held? 
The  principle  asserted  is,  that  one  legislature  is  competent  to  re- 
peal any  act  which  a  former  legislature  was  competent  to  pass ; 
and  that  one  legislature  cannot  abridge  the  powers  of  a  suc- 
ceeding legislature.    The  correctness  of  this  principle,  so  far  as 
respects  general  legislation,  can  never  be  controverted.    But,  if 
an  act  be  done  under  a  law%  a  succeeding  legislature  cannot  undo 
it.     The  pa.st  cannot  be  recalled  by  the  most  absolute  power. 
Conveyances  have  been  made,   those  conveyances  have  vested 
legal  estates,  and,  if  those  estates  may  be  seized  by  the  sovereign 
authority,  still,  that  they  originally  vested  is  a  fact,  and  cannot 
cease  to  be  a  fact.    When,  then,  a  law  is  in  its  nature  a  contract, 
when  absolute  rights  have  vested  under  that  contract,  a  repeal 
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of  the  law  cannot  divest  those  rights ;  and  the  act  of  annulling 
them,  if  legitimate,  is  rendered  so  by  a  power  applicable  to  the 
case  of  every  individual  in  the  community. 

It  may  well  be  doubted,  whether  the  nature  of  society  and 
of  government  does  not  prescribe  some  limits  to  the  legislative 
power ;  and  if  any  be  prescribed,  where  are  they  to  be  found,  if 
the  property  of  an  individual,  fairly  and  honestly  acquired,  may 
be  seized  without  compensation?  To  the  legislature,  all  legis- 
lative power  is  granted ;  but  the  question,  whether  the  act  of 
transferring  the  property  of  an  individual  to  the  public,  be  in 
the  nature  of  the  legislative  power,  is  well  worthy  of  serious  re- 
flection. It  is  the  peculiar  province  of  the  legislature,  to  pre- 
scribe general  rules  for  the  government  of  society ;  the  applica- 
tion of  those  rules  to  individuals  in  society  would  seem  to  be  the 
duty  of  other  departments.  How  far  the  power  of  giving  the 
law  may  involve  every  other  power,  in  cases  where  the  constitu- 
tion is  silent,  never  has  been,  and  perhaps  never  can  be,  definite- 
ly, stated. 

The  validity  of  this  rescinding  act,  then,  might  well  be 
doubted,  were  Georgia  a  single  sovereign  power.  But  Georgia 
cannot  be  viewed  as  a  single,  unconnected,  sovereign  power,  on 
whose  legislature  no  other  restrictions  are  imposed  than  may 
be  found  in  its  own  constitution.  She  is  a  part  of  a  large  em- 
pire; she  is  a  member  of  the  American  union;  and  that  union 
has  a  constitution,  the  supremacy  of  which  all  acknowledge,  and 
which  imposes  limits  to  the  legislatures  of  the  several  states, 
which  none  claim  a  right  to  pass.  The  constitution  of  the  United 
States  declares  that  no  state  shall  pass  any  bill  of  attainder,  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts. 

Does  the  case  now  under  consideration  come  within  tliis  pro- 
hibitory section  of  the  constitution?  In  considering  this  very 
interesting  question,  we  immediately  ask  ourselves  what  is  a 
contract?  Is  a  grant  a  contract?  A  contract  is  a  compact  be- 
tween two  or  more  parties,  and  is  either  executory  or  executed. 
An  executory  contract  is  one  in  which  a  party  binds  himself  to 
do,  or  not  to  do,  a  particular  thing ;  such  was  the  law  under 
which  the  conveyance  was  made  by  the  governor.  A  contract 
executed  is  one  in  which  the  object  of  contract  is  performed ; 
and  this,  says  Blackstone,  differs  in  nothing  from  a  grant.  Tlie 
contract  between  Georgia  and  tlie  purchasers  was  executed  by 
the  grant.  A  contract  executed,  as  well  as  one  which  is  execu- 
tory, contains  obligations  binding  on  the  parties.     A  grant,  in 
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its  own  nature,  amounts  to  an  extinguishment  of  the  right  of 
the  grantor,  and  implies  a  contract  not  to  reassert  that  right. 
A  party  is,  therefore,  always  estopped  by  his  own  grant.  Since, 
then,  in  fact,  a  grant  is  a  contract  executed,  the  obligation  of 
which  stiU  continues,  and  since  the  constitution  uses  the  gen- 
eral term  contract,  without  distinguishing  between  those  which 
are  executory  and  those  which  are  executed,  it  must  be  con- 
strued to  comprehend  the  latter  as  well  as  the  former.  A  law 
annulling  conveyances  between  individuals,  and  declaring  that 
the  grantors  should  stand  seized  of  their  former  estates,  not- 
withstanding those  grants,  would  be  as  repugnant  to  the  consti- 
tution, as  a  law  discharging  the  vendors  of  property  from  the 
obligation  of  executing  their  contracts  by  conveyances.  It 
would  be  strange,  if  a  contract  to  convey  was  secured  by  the 
constitution,  while  an  absolute  conveyance  remained  unpro- 
tected. 

If,  under  a  fair  construction  of  the  constitution,  grants  are 
comprehended  under  the  term  contracts,  is  a  grant  from  the 
state  excluded  from  the  operation  of  the  provision  ?  Is  the 
clause  to  be  considered  as  inhibiting  the  state  from  impairing 
the  obligation  of  contracts  between  two  individuals,  but  as  ex- 
cluding from  that  inhibition  contracts  made  with  itself?  The 
words  themselves  contain  no  such  distinction.  They  are  gen- 
eral, and  are  applicable  to  contracts  of  every  description.  If 
contracts  made  with  the  state  are  to  be  exempted  from  their 
operation,  the  exception  must  arise  from  the  character  of  the 
contracting  party,   not   from  the  words  which   are  employed. 

It  is,  then,  the  unanimous  opinion  of  the  court,  that,  in  this 
case,  the  estate  having  passed  into  the  hands  of  a  purchaser  for 
a  valuable  consideration,  without  notice,  the  state  of  Georgia 
was  restrained,  either  by  general  principles  which  are  common 
to  our  free  institutions,  or  by  the  particular  provisions  of  the 
Constitution  of  the  United  States,  from  passing  a  law  whereby 
the  estate  of  the  plaintiff  in  the  premises  so  purchased  could  be 
constitutionally  and  legally  impaired  and  rendered  null  and 
void.    .     .     . 

Judgment  affirmed,  with  costs. 

[Mr.  Justice  Johnson  delivered  a  separate  opinion.] 
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TRUSTEES  OF  DARTMOUTH  COLLEGE  v.  WOODWARD. 

Supreme  Court  of  the  United  States.    1819. 
4  Wheaton,  518. 

Error  to  the  Superior  Court  of  the  State  of  New  Hampshire. 

The  opinion  of  the  court  was  delivered  by  Marshall,  Ch.  J. 
This  is  an  action  of  trover,  brought  by  the  Trustees  of  Dart- 
mouth College  against  William  H.  Woodward,  in  the  state  court 
of  New  Hampshire,  for  the  book  of  records,  corporate  seal,  and 
other  corporate  property,  to  which  the  plaintiffs  allege  them- 
selves to  be  entitled.  A  special  verdict,  after  setting  out  the 
rights  of  the  parties,  finds  for  the  defendant,  if  certain  acts  of 
the  legislature  of  New  Hampshire,  passed  on  the  27th  of  June, 
and  on  the  18th  of  December,  1816,  be  valid,  and  binding  on  the 
trustees,  without  their  assent,  and  not  repugnant  to  the  consti- 
tution of  the  United  States ;  otherwise,  it  finds  for  the  plaintiffs. 
The  superior  court  of  judicature  of  New  Hampshire  rendered  a 
judgment  upon  this  verdict  for  the  defendant,  which  judgment 
has  been  brought  before  this  court  by  writ  of  error.  The  single 
question  now  to  be  considered  is,  do  the  acts  to  which  the  verdict 
refers  violate  the  constitution  of  the  United  States? 

This  court  can  be  insensible  neither  to  the  magnitude  nor  to 
the  delicacy  of  this  question.  The  validity  of  a  legislative  act  is 
to  be  examined ;  and  the  opinion  of  the  highest  law  tribunal  of 
a  State  is  to  be  revised — an  opinion  which  carries  with  it  in- 
trinsic evidence  of  the  diligence,  of  the  ability,  and  the  integrity, 
with  which  it  was  formed.  On  more  than  one  occasion,  this 
court  has  expressed  the  cautious  circumspection  with  which  it 
approaches  the  consideration  of  such  questions;  and  has  de- 
clared, that  in  no  doubtful  case,  would  it  pronounce  a  legisla- 
tive act  to  be  contrary  to  the  constitution.  But  the  American 
people  have  said,  in  the  constitution  of  the  United  States,  that 
''no  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts."  In  the  same  instru- 
ment, they  have  also  said,  "that  the  judicial  power  shall  also 
extend  to  all  cases  in  law  and  equity  arising  under  the  constitu- 
tion." On  the  judges  of  this  court,  then,  is  imposed  the  high 
and  solemn  duty  of  protecting,  from  even  legislative  violation, 
those  contracts  which  the  constitution  of  our  country  has  placed 
beyond  legislative  control;  and,  however  irksome  the  task  may 
be,  this  is  a  duty  from  which  we  dare  not  shrink. 

The  title  of  the  plaintiffs  originates  in  a  charter  dated  the 
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13th  daj'  of  December,  in  the  year  1769,  incorporating  twelve 
persons  therein  mentioned,  by  the  name  of  "The  Trustees  of 
Dartmouth  College,"  granting  to  them  and  their  successors  the 
usual  corporate  privileges  and  poAvers,  and  authorizing  the  trus- 
tees, who  are  to  govern  the  college,  to  fill  up  all  vacancies  which 
may  be  created  in  their  own  body. 

The  defendant  claims  under  three  acts  of  the  legislature  of 
New  Hampshire,  the  most  material  of  which  was  passed  on  the 
27th  of  June  1816,  and  is  entitled,  ''An  act  to  amend  the  char- 
ter, and  enlarge  and  improve  the  corporation  of  Dartmouth  Col- 
lege."    Among  other  alterations  in  the   charter,  this  act  in- 
creases the  number  of  trustees  to  twenty-one,  gives  the  appoint- 
ment of  the  additional  members  to  the  executive  of  the  state,  and 
creates  a  board  of  overseers,  with  power  to  inspect  and  control 
the  most  important  acts  of  the  trustees.     This  board  consists  of 
twenty-five  persons.    The  president  of  the  senate,  the  speaker  of 
the  house  of  representatives,  of  New  Hampshire,  and  the  gov- 
ernor and  lieutenant-governor  of  Vermont,  for  the  time  being, 
are  to  be  members  ex  officio.    The  board  is  to  be  completed  by 
the  governor  and  council  of  New  Hampshire,  who  are  also  em- 
powered to  fill  all  vacancies  which  may  occur.     The  acts  of  the 
18th  and  26th  of  December  are  supplemental  to  that  of  the  27th 
of  June,  and  are  principally  intended  to  carry  that  act  into 
effect.    The  majority  of  the  trustees  of  the  college  have  refused 
to  accept  this  amended  charter,  and  have  brought  this  suit  for 
the  corporate  property,  which  is  in  possession  of  a  person  hold- 
ing by  virtue  of  the  acts  which  have  been  stated. 

It  can  require  no  argument  to  prove,  that  the  circumstances 
of  this  case  constitute  a  contract.  An  application  is  made  to  the 
crown  for  a  charter  to  incorporate  a  religious  and  literary  in- 
stitution. In  the  application,  it  is  stated,  that  large  contribu- 
tions have  been  made  for  the  object,  which  will  be  conferred  07i 
the  corporation,  as  soon  as  it  shall  be  created.  The  charter  is 
granted,  and  on  its  faith  the  property  is  conveyed.  Surely,  in 
this  transaction  every  ingredient  of  a  complete  and  legitimate 
contract  is  to  be  found.  The  points  for  consideration  are,  1.  Is 
this  contract  protected  by  the  constitution  of  the  United  States? 
2.  Is  it  impaired  by  the  acts  under  which  the  defendant  holds? 
1.  On  the  first  point,  it  has  been  argued  that  the  word  ''con- 
tract," in  its  broadest  sense,  would  comprehend  the  political  re- 
lations between  the  government  and  its  ('itizens,  would  extend  to 
offices  held  within  a  state,  for  state  purposes,  and  to  many  of 
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those  laws  concerning  civil  institutions,  which  must  change  with 
circumstances,  and  be  modified  by  ordinary  legislation;  which 
deeply  concern  the  public,  and  which,  to  preserve  good  govern- 
ment, the  public  judgment  must  control.  That  even  marriage 
is  a  contract,  and  its  obligations  are  affected  by  the  laws  respect- 
ing divorces.  That  the  clause  in  the  constitution,  if  construed 
in  its  greatest  latitude,  would  prohibit  these  laws.  Taken  in 
its  broad,  unlimited  sense,  the  clause  would  be  an  unprofitable 
and  vexatious  interference  with  the  internal  concerns  of  a  state, 
would  unnecessarily  and  unwisely  embarrass  its  legislation,  and 
render  immutable  those  civil  institutions,  which  are  established 
for  purposes  of  internal  government,  and  which,  to  subserve 
those  purposes,  ought  to  vary  with  varying  circumstances.  That 
as  the  framers  of  the  constitution  could  never  have  intended  to 
insert  in  that  instrument,  a  provision  so  unnecessary,  so  mis- 
chievous, and  so  repugnant  to  its  general  spirit,  the  term  "con- 
tract" must  be  understood  in  a  more  limited  sense.  That  it 
must  be  understood  as  intended  to  guard  against  a  power,  of 
at  least  doubtful  utility,  the  abuse  of  which  had  been  extensively 
felt ;  and  to  restrain  the  legislature  in  future  from  violating  the 
right  to  property.  That,  anterior  to  the  formation  of  the  con- 
stitution, a  course  of  legislation  had  prevailed  in  many,  if  not 
in  all,  of  the  states,  which  weakened  the  confidence  of  man  in 
man,  and  embarrassed  all  transactions  between  individuals,  by 
dispensing  with  a  faithful  performance  of  engagements.  To 
correct  this  mischief,  by  restraining  the  power  which  produced 
it,  the  state  legislatures  were  forbidden  ''to  pass  any  law  im- 
pairing the  obligation  of  contracts,"  that  is,  of  contracts  re- 
specting property,  under  which  some  individual  could  claim  a 
right  to  something  beneficial  to  himself;  and  that,  since  the 
clause  in  the  constitution  must  in  construction  receive  some  lim- 
itation, it  may  be  confined,  and  ought  to  be  confined,  to  cases  of 
this  description ;  to  cases  within  the  mischief  it  was  intended  to 
remedy. 

The  general  correctness  of  these  observations  cannot  be  con- 
troverted. That  the  framers  of  the  constitution  did  not  intend 
to  restrain  the  states  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government,  and  that  the  instrument  they 
have  given  us,  is  not  to  be  so  construed,  may  be  admitted.  The 
provision  of  the  constitution  never  has  been  understood  to  em- 
brace other  contracts,  than  those  whicli  respect  property,  or 
some  object  of  value,  and  confer  rights  wliich  may  be  asserted 
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in  a  court  of  justice.  It  has  never  been  understood  to  restrict 
the  general  right  of  the  legislature  to  legislate  on  the  subject 
of  divorces.  Those  acts  enable  some  tribunal,  not  to  impair  a 
marriage  contract,  but  to  liberate  one  of  the  parties,  because  it 
has  been  broken  by  the  other.  When  any  state  legislature  shall 
pass  an  act  annulling  all  marriage  contracts,  or  allowing  either 
party  to  annul  it,  without  the  consent  of  the  other,  it  will  be 
time  enough  to  inquire,  whether  such  an  act  be  constitutional. 

The  parties  in  this  case  differ  less  on  general  principles,  less 
on  the  true  construction  of  the  constitution  in  the  abstract,  than 
on  the  application  of  those  principles  to  this  case,  and  on  the 
true  construction  of  the  charter  of  1769.  This  is  the  point  on 
which  the  cause  essentially  depends.  If  the  act  of  incorporation 
be  a  grant  of  political  power,  if  it  creates  a  civil  institution,  to 
be  employed  in  the  administration  of  the  government,  or  if  the 
funds  of  the  college  be  public  property,  or  if  the  state  of  New 
Hampshire,  as  a  government,  be  alone  interested  in  its  transac- 
tions, the  subject  is  one  in  which  the  legislature  of  the  state  may 
act  according  to  its  own  judgment,  unrestrained  by  any  limita- 
tion of  its  power  imposed  by  the  constitution  of  the  United 
States. 

But  if  this  be  a  private  eleemosynary  institution,  endowed 
with  a  capacity  to  take  property,  for  objects  unconnected  with 
government,  whose  funds  are  bestowed  by  individuals,  on  the 
faith  of  the  charter ;  if  the  donors  have  stipulated  for  the  future 
disposition  and  management  of  those  funds,  in  the  manner  pre- 
scribed by  themselves ;  there  may  be  more  difficulty  in  the  case, 
although  neither  the  persons  who  have  made  these  stipulations, 
nor  those  for  whose  benefit  they  were  made,  should  be  parties 
to  the  cause.  Those  who  are  no  longer  interested  in  the  prop- 
erty, may  yet  retain  such  an  interest  in  the  preservation  of  their 
own  arrangements,  as  to  have  a  right  to  insist,  that  those  ar- 
rangements shall  be  held  sacred.  Or,  if  they  have  themselves 
di.sappeared,  it  becomes  a  subject  of  serious  and  anxious  inquiry, 
whether  those  whom  they  have  legally  empowered  to  represent 
them  forever,  may  not  assert  all  the  rights  which  they  possessed, 
while  in  being;  whether,  if  they  be  without  personal  representa- 
tives, who  may  feel  injured  by  a  violation  of  the  compact,  the 
trustees  be  not  so  completely  their  representatives,  in  the  eye  of 
the  law,  as  to  stand  in  their  place,  not  only  as  respects  the  gov- 
ernment of  the  college,  but  also  as  respects  the  maintenance  of 
tbe  college  charter.    It  becomes  then  the  duty  of  the  court,  most 
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seriously  to  examine  this  charter,  and  to  ascertain  its  true  char- 
acter.^   .    .    . 

From  this  review  of  the  charter,  it  appears,  that  Dartmouth 
College  is  an  eleemosynary  institution,  incorporated  for  the  pur- 
pose of  perpetuating  the  application  of  the  bounty  of  the 
donors,  to  the  specified  objects  of  that  bounty;  that  its  trustees 
or  governors  were  originally  named  by  the  founder,  and  invested 
with  the  power  of  perpetuating  themselves;  that  they  are  not 
public  officers,  nor  is  it  a  civil  institution,  participating  in  the 
administration  of  government ;  but  a  charity  school,  or  a  sem- 
inary of  education,  incorporated  for  the  preservation  of  its 
property,  and  the  perpetual  application  of  that  property  to  the 
objects  of  its  creation. 

Yet  a  question  remains  to  be  considered,  of  more  real  diffi- 
culty, on  which  more  doubt  has  been  entertained,  than  on  all 
that  have  been  discussed.  The  founders  of  the  college,  at  least, 
those  whose  contributions  were  in  money,  have  parted  with  the 
property  bestowed  upon  it,  and  their  representatives  have  no 
interest  in  that  property.  The  donors  of  land  are  equally  with- 
out interest,  so  long  as  the  corporation  shall  exist.  Could  they 
be  found,  they  are  unaffected  by  any  alteration  in  its  constitu- 
tion, and  probably  regardless  of  its  form,  or  even  of  its  exist- 
ence. The  students  are  fluctuating,  and  no  individual  among  our 
youth  has  a  vested  interest  in  the  institution,  which  can  be  as- 
serted in  a  court  of  justice.  Neither  the  founders  of  the  college, 
nor  the  youth  for  whose  benefit  it  was  founded,  complain  of  the 

1  In  the  passages  here  omitted  occurs  Marshall's  famous  description 
of  a  rorporation:  "A  corporation  is  an  artificial  being,  invisible,  in- 
tangible, and  existing  only  in  contemplation  of  law.  Being  the  mere 
creature  of  law,  it  possesses  only  those  properties  which  the  charter 
of  its  creation  confers  upon  it,  either  expressly  or  as  incidental  to  its 
very  existence.  These  are  such  as  are  supposed  best  calculated  tc 
effect  the  object  for  which  it  was  created.  Among  the  most  importani 
are  immortality,  and,  if  the  expression  may  be  allowed,  individuality; 
properties,  by  which  a  perpetual  succession  of  many  persons  are  con- 
sidered as  the  same,  and  may  act  as  a  single  individual.  They  en- 
able a  corporation  to  manage  its  own  affairs,  and  to  hold  property, 
without  the  perplexing  intricacies,  the  hazardous  and  endless  necessity, 
of  perpetual  conveyances  for  the  purpose  of  transmitting  It  from  hand 
to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men.  in 
succession,  with  these  qualities  and  capacities,  that  corporations  were 
Invented,  and  are  in  use.  By  these  means,  a  perpetual  succession  of 
Individuals  are  capable  of  acting  for  the  promotion  of  the  particular 
object,  like  one  Immortal  being." 
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alteration  made  in  its  charter,  or  think  themselves  injured  by 
it.  The  trustees  alone  complain,  and  the  trustees  have  no  bene- 
ticlal  interest  to  be  protected.  Can  this  be  such  a  contract,  as 
the  constitution  intended  to  withdraw  from  the  power  of  state 
legislation  ?  Contracts,  the  parties  to  whick  have  a  vested  bene- 
Ticial  interest,  and  those  only,  it  has  been  said,  are  the  objects 
about  which  the  constitution  is  solicitous,  and  to  which  its  pro- 
tection is  extended. 

The  court  has  bestowed  on  this  argument  the  most  deliberate 
consideration,  and  the  result  will  be  stated.    Dr.  Wheelock,  act- 
ing for  himself,  and  for  those  who,  at  his  solicitation,  had  made 
contributions  to  his  school,  applied  for  this  charter,  as  the  in- 
strument  which  should  enable   him,   and   them,   to  perpetuate 
their  beneficent  intention.     It  was  granted.     An  artificial,  im- 
mortal being,  was  created  by  the  crown,  capable  of  receiving 
and  distributing  forever,  according  to  the  will  of  the  donors,  the 
donations  which  should  be  made  to  it.     On  this  being,  the  con- 
tributions which  had  been  collected  were  immediately  bestowed. 
The.se  gifts  were  made,  not  indeed  to  make  a  profit  for  the 
donors,  or  tlieir  posterity,  but  for  something,  in  their  opinion, 
of  ine.aimable  value;  for  something  which  they  deemed  a  full 
equivalent  for  the  money  with  which  it  was  purchased.     The 
consideration  for  which  they  stipulated,  is  the  perpetual  appli- 
cation of  tlie  fund  to  its  object,  in  the  mode  prescribed  by  them 
selves.    Their  descendants  may  take  no  interest  in  the  preserva- 
tion of  this  consideration.    But  in  this  respect  their  descendants 
are  not  their  representatives;  they  are  represented  by  the  cor- 
poration.   The  corporation  is  the  assignee  of  their  rights,  stands 
in  their  place,  and  distributes  their  bounty,  as  they  would  them- 
selves liave  distributed  it,  had  they  been  immortal.     So.  with 
respect  to  the  students  who  are  to  derive  learning  from  this 
source ;  the  corporation  is  a  trustee  for  them  also.    Their  poten- 
tial   rights,    which,    taken    distributively,    are    imperceptible, 
amount  collectively  to  a  mo.st  important  interest.    These  are,  in 
the  aggregate,  to  be  exercised,  asserted  and  protected  by  the  cor- 
poration.   They  were  as  completely  out  of  the  donors,  at  the  in- 
.stant  of  their  being  vested  in  the  corporation,  and  as  incapable 
of  being  as.serted  by  the  students,  as  at  present. 

According  to  the  theory  of  the  British  constitution,  their  par- 
liament is  omnipotent.  To  annul  corporate  rights  might  give  a 
shock  to  public  opinion,  which  that  government  has  chosen  to 
avoid;  but  its  power  is  not  questioned.     Had  parliament,  imme- 
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diately  after  the  emanation  of  this  charter,  and  the  execution  of 
those  conveyances  which  followed  it,  annulled  the  instrument, 
so  that  the  living  donors  would  have  witnessed  the  disappoint- 
ment of  their  hopes,  the  perfidy  of  the  transaction  would  have 
been  universally  acknowledged.  Yet,  then,  as  now,  the  donors 
would  have  had  no  interest  in  the  property ;  then,  as  now,  those 
who  might  be  students  would  have  had  no  rights  to  be  violated ; 
then,  as  now,  it  might  be  said,  that  the  trustees,  in  whom  the 
rights  of  all  were  combined,  possessed  no  private,  individual, 
beneficial  interest  in  the  propertj^  confided  to  their  protection. 
Yet  the  contract  would,  at  that  time  have  been  deemed  sacred 
by  all.  What  has  since  occurred,  to  strip  it  of  its  inviolability  ? 
Circumstances  have  not  changed  it.  In  reason,  in  justice,  and 
in  law,  it  is  now,  what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  donors,  the  trustees, 
and  the  crown  (to  whose  rights  and  obligations  New  Hampshire 
succeeds)  were  the  original  parties.  It  is  a  contract  made  on  a 
valuable  consideration.  It  is  a  contract  for  the  security  and 
disposition  of  property.  It  is  a  contract,  on  the  faith  of  which, 
real  and  personal  estate  has  been  conveyed  to  the  corporation. 
It  is,  then,  a  contract  within  the  letter  of  the  constitution,  and 
within  its  spirit  also,  unless  the  fact,  that  the  property  is  invest- 
ed by  the  donors  in  trustees,  for  the  promotion  of  religion  and 
education,  for  the  benefit  of  persons  who  are  perpetually  chang- 
ing, though  the  objects  remain  the  same,  shall  create  a  particular 
exception,  taking  this  case  out  of  the  prohibition  contained  in 
the  constitution. 

It  is  more  than  possible,  that  the  preservation  of  rights  of  this 
description  was  not  particularly  in  the  view  of  the  framers  of 
the  constitution,  when  the  clause  under  consideration  was  intro- 
duced into  that  instrument.  It  is  probable,  that  interferences  of 
more  frequent  occurrence,  to  which  the  temptation  was  stronger, 
and  of  which  the  mischief  was  more  extensive,  constituted  the 
great  motive  for  imposing  this  restriction  on  the  state  legisla- 
tures. But  although  a  particular  and  a  rare  case  may  not,  in 
itself,  be  of  sufficient  magnitude  to  induce  a  rule,  yet  it  must  be 
governed  by  the  rule,  when  established,  unless  some  plain  and 
strong  reason  for  excluding  it  can  be  given.  It  is  not  enough 
to  say,  that  this  particular  case  was  not  in  the  mind  of  the  con- 
vention, when  the  article  was  framed,  nor  of  the  American  per*- 
pie,  when  it  was  adopted.  It  is  necessary  to  go  further,  and  to 
say  that,  had  this  particular  case  been  suggested,  the  language 


448  CASES  ON  CONSTITUTIONAL  LAW. 

would  have  been  so  varied,  as  to  exclude  it,  or  it  would  have 
been  made  a  special  exception.  The  case  being  within  the  words 
of  the  rule,  must  be  within  its  operation  likewise,  unless  there 
be  something  in  the  literal  construction,  so  obviously  absurd  or 
mischievous,  or  repugnant  to  the  general  spirit  of  the  instru- 
ment, as  to  justify  tliose  who  expound  the  constitution  in  mak- 
ing it  an  exception. 

On  what  safe  and  intelligible  ground,  can  this  exception 
stand  ?  There  is  no  expression  in  the  constitution,  no  sentiment 
delivered  by  its  contemporaneous  expounders,  which  would  jus- 
tify us  in  making  it.  In  the  absence  of  all  authority  of  this  kind, 
is  there,  in  the  nature  and  reason  of  the  case  itself,  that  which 
would  sustain  a  construction  of  the  constitution,  not  warranted 
by  its  words  ?  Are  contracts  of  this  description  of  a  character  to 
excite  so  little  interest,  that  we  must  exclude  them  from  the 
provisions  of  the  constitution,  as  being  unworthy  of  the  atten- 
tion of  tliose  who  framed  the  instrument.  Or  does  public  policy 
so  imperiously  demand  their  remaining  exposed  to  legislative 
alteration,  as  to  compel  us,  or  rather  permit  us.  to  say,  that 
these  words,  which  were  introduced  to  give  stability  to  con- 
tracts, and  which  in  their  plain  import  comprehend  this  con- 
tract, must  yet  be  so  construed  as  to  exclude  it? 

Almost  all  eleemosynary  corporations,  those  which  are  cre- 
ated for  the  promotion  of  religion,  of  charity  or  of  education, 
are  of  the  same  character.  The  law  of  this  case  is  the  law  of  all. 
In  every  literary  or  charitable  institution,  unless  the  objects  of 
the  bounty  be  themselves  incorporated,  the  whole  legal  interest 
is  in  trustees,  and  can  be  asserted  only  by  them.  The  donors,  or 
claimants  of  the  bounty,  if  they  can  appear  in  court  at  all,  can 
appear  only  to  complain  of  the  trustees.  In  all  other  situations, 
they  are  identified  with,  and  personated  by,  the  trustees;  and 
their  rights  are  to  be  defended  and  maintained  by  them.  Re- 
ligion, charity  and  education  are,  in  the  law  of  England,  lega- 
tees or  donees,  capable  of  receiving  bequests  or  donations  in  this 
form.  They  appear  in  court,  and  claim  or  defend  by  the  cor- 
poration. Are  they  of  so  little  estimation  in  the  United  States, 
that  contracts  for  their  benefit  must  be  excluded  from  the  pro- 
tection of  words,  which  in  their  natural  import  include  them? 
Or  do  such  contracts  so  necessarily  require  new  modeling  by 
the  authority  of  the  legislature,  that  the  ordinary  rules  of  con- 
struction must  bo  disregarded,  in  order  to  leave  them  exposed 
to  legislative  alteration? 
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All  feel,  that  these  objects  are  not  deemed  unimportant  in 
the  United  States.  The  interest  which  this  case  has  excited, 
proves  that  they  are  not.  The  framers  of  the  constitution  did 
not  deem  them  unworthy  of  its  care  and  protection.  They  have, 
though  in  a  different  mode,  manifested  their  respect  for  science, 
by  reserving  to  the  government  of  the  Union  the  power  "to  pro- 
mote the  progress  of  science  and  useful  arts,  bj^  securing  for 
limited  times,  to  authors  and  inventors,  the  exclusive  right  to 
their  respective  writings  and  discoveries."  They  have,  so  far, 
withdrawn  science,  and  the  useful  arts,  from  the  action  of  the 
state  governments.  Why  then  should  they  be  supposed  so  re- 
gardless of  contracts  made  for  the  advancement  of  literature,  as 
to  intend  to  exclude  them  from  provisions,  made  for  the  secu- 
rity of  ordinary  contracts  between  man  and  man?  No  reason 
for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not  require  that  we 
should  exclude  contracts  respecting  it  from  the  protection  of 
the  constitution ;  neither,  as  we  conceive,  is  the  policy  of  leav- 
ing them  subject  to  legislative  alteration  so  apparent,  as  to 
require  a  forced  construction  of  that  instrument,  in  order  to 
effect  it.  These  eleemosynary  institutions  do  not  fill  the  place, 
which  would  otherwise  be  occupied  by  government,  but  that 
which  would  otherwise  remain  vacant.  They  are  complete  ac- 
quisitions to  literature.  They  are  donations  to  education; 
donations,  which  any  government  must  be  disposed  rather  to 
encourage  than  to  discountenance.  It  requires  no  very  critical 
examination  of  the  human  mind,  to  enable  us  to  determine,  that 
one  great  inducement  to  these  gifts  is  the  conviction  felt  by  the 
giver,  that  the  disposition  he  makes  of  them  is  immutable.  It 
is  probable,  that  no  man  ever  was,  and  that  no  man  ever  will  be, 
the  founder  of  a  college,  believing  at  the  time,  that  an  act  of 
incorporation  constitutes  no  security  for  the  institution;  be- 
lieving, that  it  is  immediately  to  be  deemed  a  public  institution, 
whose  funds  are  to  be  governed  and  applied,  not  by  the  will  of 
the  donor,  but  by  the  will  of  the  legislature.  All  such  gifts  are 
made  in  the  pleasing,  perhaps,  delusive  hope,  that  the  charity 
will  flow  forever  in  the  channel  which  the  givers  have  marked 
out  for  it.  If  every  man  finds  in  his  own  bosom  strong  evidence 
of  the  universality  of  this  sentiment,  there  can  be  but  little  rea- 
son to  imagine,  that  the  framers  of  our  constitution  were 
strangers  to  it,  and  that,  feeling  the  necessity  and  policy  of  giv- 
ing permanence  and  security  to  contracts,  of  withdrawing  them 
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from  the  influence  of  legislative  bodies,  whose  fluctuating  pol- 
icy, and  repeated  interferences,  produced  the  most  perplexing 
and  injurious  embarrassments,  they  still  deemed  it  necessary  to 
leave  these  contracts  subject  to  those  interferences.  The  mo- 
tives for  such  an  exception  must  be  very  powerful,  to  justify  the 
construction  which  makes  it.     .     .     . 

The  opinion  of  the  court,  after  mature  deliberation,  is,  that 
this  is  a  contract,  the  obligation  of  which  cannot  be  impaired, 
without  violating  the  constitution  of  the  United  States.  This 
opinion  appears  to  us  to  be  equally  supported  by  reason,  and 
by  the  former  decisions  of  this  court. 

2.  \^e  next  proceed  to  the  inquiry,  whether  its  obligation  has 
been  impaired  by  those  acts  of  the  legislature  of  New  Hamp- 
shire, to  which  the  special  verdict  refers.     .     .    . 

On  the  effect  of  this  law,  two  opinions  cannot  be  entertained. 
Between  acting  directly,  and  acting  through  the  agency  of  trus- 
tees and  overseers,  no  essential  difference  is  perceived.  The 
whole  power  of  governing  the  college  is  transferred  from  trus- 
tees, appointed  according  to  the  will  of  the  founder,  expressed 
in  the  charter,  to  the  executive  of  New  Hampshire.  The  man- 
agement and  application  of  the  funds  of  this  eleemosynary 
institution,  which  are  placed  by  the  donors  in  the  hands  of  trus- 
tees named  in  the  charter,  and  empowered  to  perpetuate  them- 
selves, are  placed  by  this  act  under  the  control  of  the  government 
of  the  state.  The  will  of  the  state  is  substituted  for  the  will  of 
the  donors,  in  every  essential  operation  of  the  college.  This  is 
not  an  immaterial  change.  The  founders  of  the  college  con- 
tracted, not  merely  for  the  perpetual  application  of  the  funds 
which  they  gave,  to  the  objects  for  which  those  funds  were 
given ;  they  contracted  also,  to  secure  that  application  by  the 
constitution  of  the  corporation.  They  contracted  for  a  system, 
which  should,  as  far  as  human  foresight  can  provide,  retain 
forever  the  government  of  the  literary  institution  they  had 
formed,  in  the  hands  of  persons  approved  by  themselves.  This 
system  is  totally  changed.  The  charter  of  1769  exists  no  longer. 
It  is  reorganized ;  and  reorganized  in  such  a  manner,  as  to  con- 
vert a  literary  institution,  moulded  according  to  the  will  of  its 
founders,  and  placed  under  the  control  of  private  literary  men, 
into  a  machine  entirely  subservient  to  the  will  of  government. 
This  may  be  for  the  advantage  of  this  college  in  particular,  and 
may  be  for  the  advantage  of  literature  in  general ;  but  it  is  not 
according  to  the  will  of  the  donors,  and  is  subversive  of  that 
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contract,  on  the  faith  of  which  their  property  was  given.    .    .    . 

It  results  from  this  opinion,  that  the  acts  of  the  legislature  of 
New  Hampshire,  which  are  stated  in  the  special  verdict  found 
in  this  cause,  are  repugnant  to  the  constitution  of  the  United 
States;  and  that  the  judgment  on  this  special  verdict  ought  to 
have  been  for  the  plaintiffs.  The  judgment  of  the  state  court 
must,  therefore,  be  reversed.  .    .    . 

Reversed  and  annulled.     .     .    . 

[Mr.  Justice  Washington  and  Mr.  Justice  Story  delivered 
concurring  opinions.  Mr.  Justice  Johnson  concurred  for  the 
reasons  stated  by  the  Chief  Justice.  Mr.  Justice  Livingston 
concurred  for  the  reasons  stated  by.  the  Chief  Justice  and  by 
Mr.  Justice  Washington  and  Mr.  Justice  Story.  Mr.  Jus- 
tice DuvALL  dissented.] 

Note. — No  other  decision  of  the  Supreme  Court,  except  possibly  that 
in  the  Dred  Scott  case,  has  provoked  so  much  criticism  as  has  that  in 
the  Dartmouth  College  case,  and  yet  Chief  Justice  Waite  said  of  it, 
"The  doctrines  of  Trustees  of  Dartmouth  College  v.  Woodward  an- 
nounced by  this  court  more  than  sixty  years  ago  have  become  so  im- 
bedded In  the  jurisprudence  of  the  United  States  as  to  make  them  to 
all  intents  and  purposes  a  part  of  the  Constitution  itself,"  Stone  v. 
Mississippi  (1879),  101  U.  S.  814,  816.  And  in  Pearsall  v.  Great 
Northern  Ry.  (1896),  161  U.  S.  646,  660,  Mr.  Justice  Brown  said,  "The 
doctrine  of  this  case  has  been  subjected  to  more  or  less  criticism  by 
the  courts  and  the  profession,  but  has  been  reaffirmed  and  applied  so 
often  as  to  have  become  firmly  established  as  a  canon  of  American 
jurisprudence."  The  point  of  view  of  some  of  the  opponents  of  the 
decision  is  set  forth  in  these  words  of  a  distinguished  jurist: 

It  is  under  the  protection  of  the  decision  in  the  Dartmouth 

College  Case  that  the  most  enormous  and  threatening  powers 

in   our   country    have   been    created;    some    of    the    great   and 

wealthy  corporations  actually  having  greater  influence  in  the 

country    at    large,    and    upon    the    legislation    of    the    country, 

than  the  States  to  which  they  owe  their  corporate  existence. 

Every  privilege  granted  or  right  conferred — no  matter  by  what 

means   or   on   what   pretence — being   made   inviolable   by   the 

Constitution,    the    government    is    frequently    found    stripped 

of    its    authority    in    very    important    particulars,    by    unwise, 

careless,  or  corrupt  legislation;    and  a  clause  of  the  Federal 

Constitution,  whose  purpose  was  to  preclude  the   repudiation 

of  debts  and  just  contracts,  protects  and  perpetuates  the  evil. 

Cooley,  Constitutional  Limitations  (6  ed.),  335n. 

The  evils   of  which  Chief  Justice   Cooley   speaks   have   been   greatly 

mitigated  by  the  general   adoption  of  the  sugi^estion  made  by  Justice 

Story  In  his  concurring  opinion  that  the  States  should  reserve  in  every 

charter  granted  the  right  of  amendment  and  re|)eal,  and  also  by  the 

court's  Insistence  upon  clear  proof  of  the  actual  existence  of  a  con- 
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tract  with  the  State.  Miller,  Lectures  on  the  Constitution,  393.  The 
grants  made  in  many  franchises  have  been  much  restricted  by  the 
courts,  which  held  that  they  impaired  inherent  powers  of  government, 
such  as  the  power  of  taxation,  the  right  of  eminent  domain  or  the 
police  power,  with  which  a  State  cannot  part. 

The  Dartmouth  College  case  has  given  rise  to  a  voluminous  litera- 
ture. Among  the  most  important  discussions  of  it  are  Shirley,  The 
Dartmouth  College  Causes  ("valuable  but  ill-digested,"  J.  B.  Thayer); 
Chief  Justice  Doe,  "A  New  View  of  the  Dartmouth  College  Case,"  Har- 
vard Law  Review,  VI,  161,  213;  Russell,  "Status  and  Tendencies  of  the 
Dartmouth  College  Case,"  American  Law  Review,  XXX,  322;  Lodge, 
Daniel  Webster  (a  good  history  of  the  case  by  an  eminent  politician); 
Wheeler,  Daniel  Webster,  Expounder  of  the  Constitution  (criticism  by 
a  distinguished  lawyer);  Beveridge,  Life  of  John  Marshall,  IV,  eh.  v; 
Warren,  The  Supreme  Court  in  United  States  History,  I,  475. 


SALT   COMPANY  v.   EAST   SAGINAW. 

Supreme  CJoubt  of  the  United  Stateis.     1872, 
13  Wallace,  373. 

Error  to  the  Supreme  Court  of  ^Ochigan. 

[The  State  of  Michigan  having  enacted  in  February,  1859, 
that  all  corporations,  companies  and  individuals  who  should 
manufacture  salt  in  Michigan  from  water  obtained  by  boring 
in  that  State  should  be  exempt  from  taxation  as  to  all  property 
used  for  that  purpose  and  should  receive  a  bounty  of  ten  cents 
per  bushel  on  such  salt  after  it  should  have  manufactured  5000 
bushels,  the  plaintiff  company,  organized  in  April,  1859,  sought 
to  enjoin  the  levying  and  collection  of  a  tax  on  its  real  estate 
used  for  the  manufacture  of  salt.  A  demurrer  to  the  bill  having 
been  overruled,  the  Supreme  Court  of  Michigan  dismissed  the 
bill  on  the  ground  that  by  an  act  passed  in  1861  such  tax 
exemption  was  limited  to  a  period  of  five  years  from  the  for- 
mation of  the  company.  The  plaintiff  then  sued  out  a  writ  of 
error.] 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

It  is  unnecessary  at  this  time  to  discuss  the  question  of  power 
on  the  part  of  a  state  legislation  to  make  a  contract  exempting 
certain  property  from  taxation.  Such  a  power  has  been  fre- 
quently assorted  and  sustained  by  the  decisions  of  this  court. 

The  question  in  this  case  is,  whether  any  contract  was  made 
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at  all;  and,  if  there  was,  whether  it  was  a  contract  determin- 
able at  will,  or  of  perpetual  obligation. 

Had  the  plaintiff  in  error  been  incorporated  by  a  special 
charter,  and  had  that  charter  contained  the  provision,  that  all 
its  lands  and  property  used  in  the  manufacture  of  salt  should 
forever,  or  during  the  continuance  of  its  charter,  be  exempt 
from  taxation,  and  had  that  charter  been  accepted  and  acted 
on,  it  would  have  constituted  a  contract.  But  the  case  before 
us  is  not  of  that  kind.  It  declares,  in  purport  and  effect,  that 
all  corporations  and  individuals  who  shall  manufacture  salt  in 
Michigan  from  water  obtained  by  boring  in  that  state,  shall  be 
exempt  from  taxation  as  to  all  property  used  for  that  purpose, 
and,  after  they  shall  have  manufactured  5000  bushels  of  salt,  they 
shall  receive  a  bounty  of  10  cents  per  bushel.  That  is  the  whole 
of  it.  As  the  Supreme  Court  of  Michigan  says,  it  is  a  bounty 
law,  and  nothing  more ;  a  law  dictated  by  public  policy  and 
the  general  good,  like  a  law  offering  a  bounty  of  fifty  cents 
for  the  killing  of  every  wolf  or  other  destructive  animal.  Such 
a  law  is  not  a  contract  except  to  bestow  the  promised  bounty 
upon  those  who  earn  it,  so  long  as  the  law  remains  unrepealed. 
There  is  no  pledge  that  it  shall  not  be  repealed  at  any  time. 
As  long  as  it  remains  a  law  every  inhabitant  of  the  state,  every 
corporation  having  the  requisite  power,  is  at  liberty  to  avail 
himself,  or  itself,  of  its  advantages,  at  will,  by  complying  with 
its  terms,  and  doing  the  things  which  it  promises  to  reward, 
but  is  also  at  liberty,  at  any  time,  to  abandon  such  a  course. 
There  is  no  obligation  on  any  person  to  comply  with  the  condi- 
tions of  the  law.  It  is  a  matter  purely  voluntary ;  and,  as  it  is 
purely  voluntary  on  the  one  part,  so  it  is  purely  voluntary  on 
the  other  part;  that  is,  on  the  part  of  the  legislature,  to  con- 
tinue, or  not  to  continue,  the  law.  The  law  in  question  says 
to  all :  You  shall  have  a  bounty  of  10  cents  per  bushel  for  all 
salt  manufactured,  and  the  property  used  shall  be  free  from 
taxes.  But  it  does  not  say  how  long  this  shall  continue ;  nor  do 
the  parties  who  enter  upon  the  business  promise  how  long  they 
will  continue  the  manufacture.  It  is  an  arrangement  determin- 
able at  the  will  of  either  of  the  parties,  as  much  so  as  the  hiring 
of  a  laboring  man  by  the  day. 

If  it  be  objected  that  such  a  view  of  the  case  exposes  parties 
to  hardship  and  injustice,  the  answer  is  ready  at  hand,  and  is 
this :  It  will  not  be  presumed  that  the  legislature  of  a  sovereign 
state  will  do  acts  that  inflict  hard.ship  and  injustice. 


454  CASES  ON  CONSTITUTIONAL  LAW. 

The  case  differs  entirely  from  those  laws  and  charters  which 
have  been  adjudged  to  be  irrevocable  contracts. 

Charters  granted  to  private  corporaticns  are  held  to  be  con- 
tracts. Powers  and  privileges  are  conferred  by  the  state,  and 
corresponding  duties  and  obligations  are  assumed  by  the  cor- 
poration. And  if  no  right  to  alter  or  repeal  is  reserved,  stipu- 
lations as  to  taxation,  or  as  to  any  other  matter  within  the 
power  of  the  legislature,  are  binding  on  both  parties;  and  so 
corporations  formed  under  general  laws  in  place  of  special 
charters,  like  the  Ohio  banks  under  the  general  banking  law  of 
that  state,  are  entitled  to  the  benefit  of  specific  provisions  and 
exemptions  contained  in  those  laws,  which  are  regarded  in  the 
same  light  as  if  inserted  in  special  charters.  "The  act  is  as 
special  to  each  bank, ' '  says  Justice  McLean,  delivering  the  opin- 
ion of  this  court,  **as  if  no  other  institution  were  incorporated 
under  it."  Piqua  Bank  v.  Kncop,  16  Howard,  380.  In  such 
cases  the  scope  of  the  act  takes  in  the  whole  period  for  which 
the  corporation  is  formed.  The  language  means  that,  during 
the  existence  of  any  corporation  formed  under  the  act,  the 
stipulation  or  exemption  specified  in  it  is  to  operate. 

The  act  under  consideration  cannot  be  interpreted  on  this 
principle.  It  applies  to  individuals  as  well  as  corporations,  and 
to  all  corporations  having  power  to  manufacture  salt.  Now,  in 
the  case  of  individuals,  must  it  be  construed  to  mean  that,  as 
long  as  the  individual  lives  and  manufactures  salt,  the  state 
will  pay  him  the  bounty  of  ten  cents  on  the  bushel,  and  exempt 
his  property  from  taxation  ?  Can  the  law  never  be  repealed  as 
to  those  who  have  once  commenced  the  manufacture?  Such  a 
construction  could  never  have  been  intended.  In  its  nature  it 
Is  a  general  law,  regulative  of  the  internal  economy  of  the  state, 
and  as  much  subject  to  repeal  and  alteration  as  a  law  forbid- 
ding the  killing  of  game  in  certain  seasons  of  the  year.  Its 
continuance  is  a  matter  of  public  policy  only;  and  those  who 
rely  on  it  must  V)ase  their  reliance  on  the  f^-ee  and  voluntary 
good  faith  of  the  legislature.  For  the  benefit  of  sheep-growers 
in  .some  states  dogs  are  subjected  to  a  severe  tax.  Could  not  the 
legislature  repeal  such  a  law?  If  Congress  establishes  a  tariff 
for  the  protection  of  certain  manufacturers,  does  that  amount 
to  a  contract  not  to  change  it? 

In  short,  the  law  does  not,  in  our  judgment,  belong  to  that 
class  of  laws  which  can  be  denominated  contracts,  except  so 
far  a.s  they  have  been  actually  executed   and   complied   with. 
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There  is  no  stipulation,  express  or  implied,  that  it  shall  not  be 
repealed.  General  encouragements,  held  out  to  all  persons  in- 
discriminately, to  engage  in  a  particular  trade  or  manufacture, 
whether  such  encouragement  be  in  the  shape  of  bounties  or 
drawbacks,  or  other  advantage,  are  always  under  the  legislative 
control,  and  may  be  discontinued  at  any  time. 

Judgment  affirmed. 


MAYNARD  v.  HILL. 

Supreme  Court  of  the  Uniteh)  States.     1888. 
125  United  States,  190. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Washing- 
ton. 

[In  1828  Lydia  R.  Maynard  became  the  wife  of  David  S. 
Maynard,  who  in  1850  left  her  in  Ohio  and  took  up  his  resi- 
dence in  that  part  of  the  Territory  of  Oregon  which  was  later 
organized  as  the  Territory  of  Washington.  In  April,  1852,  in 
accordance  with  the  terms  of  an  act  of  Congress  providing  for 
''donations  to  the  settlers  of  the  said  public  lands"  he  settled  up- 
on and  claimed,  as  a  married  man,  640  acres  of  land.  In  Decem- 
ber, 1852,  without  notice  to  his  wife,  his  marriage  was  dissolved 
by  a  special  act  of  the  Legislature  of  the  Territory  of  Oregon. 
In  January,  1853,  he  married  a  second  wife.  In  April,  1856, 
he  proved  before  the  register  of  the  land  office  his  occupancy 
and  cultivation  of  his  claim  for  four  years  from  April  2,  1852. 
Upon  appeal  to  the  Secretary  of  the  Interior  it  was  decided 
that  he  was  entitled  to  only  the  west  half  of  his  claim  and  that 
neither  wife  was  entitled  to  the  east  half.  The  first  wife  was 
not  entitled  to  it  because  at  the  time  of  the  divorce  her  hus- 
band's claim  was  inchoate.  The  second  wife  was  not  entitled 
to  it  because  she  was  not  married  to  her  husband  on  December 
1,  1850  nor  within  one  year  thereafter,  as  the  donation  statute 
required.  With  knowledge  of  the  claim  of  the  first  wife,  the 
defendants  acquired  the  east  half  through  the  General  Land 
Office.  In  1879  the  first  wife  died  intestate.  Her  heirs  brought 
a  bill  in  equity  asking  that  the  defendants  be  adjudged  trustees 
for  them  and  be  directed  to  convey  the  land  to  them.  A  de- 
murrer for  failure  to  show  a  cause  of  action  having  been  sus- 
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tained  by  the  court  below  and  by  the  Supreme  Court  of  the 
Territory  of  Washington,  an  appeal  was  taken.] 

]\Ir.    Justice   Field     .     .     .     delivered   the    opinion   of  the 

court.     .     .     . 

Two  questions  are  presented  for  our  consideration:  first,  was 
the  act  of  the  Legislative  Assembly  of  the  Territory  of  Oregon 
of  the  22d  of  December,  1852,  declaring  the  bonds  of  matrimony 
between  David  S.  Maynard  and  his  wife  dissolved,  valid  and 
effectual  to  divorce  the  parties;  and,  second,  if  valid  and  ef- 
fectual for  that  purpose,  did  such  divorce  defeat  any  rights 
of  the  wife  to  a  portion  of  the  donation  claim. 

The  act  of  Congress  creating  the  Territory  of  Oregon,  and  es- 
tablishing a  government  for  it,  passed  on  the  14th  of  August, 
1848,  vested  the  legislative  power  and  authority  of  the  Terri- 
tory in  an  Assembly,  consisting  of  two  boards,  a  Council  and 
a  House  of  Representatives.  9  Stat.  323,  c.  177,  §  4.  It  de- 
clared, §  6,  that  the  legislative  power  of  the  Territory  should 
"extend  to  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States."     .     .     . 

What  were  "rightful  subjects  of  legislation"  when  these  acts 
organizing  the  Territories  were  passed,  is  not  to  be  settled  by 
reference  to  the  distinctions  usually  made  between  legislative 
acts  and  such  as  are  judicial  or  administrative  in  their  char- 
acter, but  by  an  examination  of  the  subjects  upon  which  legis- 
latures had  been  in  the  practice  of  acting  with  the  consent  and 
approval  of  the  people  they  represented.     .     .     . 

When  this  country  was  settled,  the  power  to  grant  a  divorce 
from  the  bonds  of  matrimony  was  exercised  by  the  Parliament 
of  England.  The  ecclesiastical  courts  of  that  country  were 
limited  to  the  granting  of  divorces  from  bed  and  board.  Nat- 
urally, the  legislative  assemblies  of  the  colonies  followed  the 
example  of  Parliament  and  treated  the  subject  as  one  within 
their  province.  And  until  a  recent  period  legislative  divorces 
have  been  granted,  with  few  exceptions,  in  all  the  States.  .  .  . 
The  adoption  of  late  years  in  many  constitutions  of  provisions 
prohibiting  legislative  divorces  would  also  indicate  a  general 
conviction  that  without  this  prohibition  such  divorces  might  be 
granted,  notwithstanding  the  separation  of  the  powers  of  gov- 
ernment into  departments  by  which  judicial  functions  are  ex- 
cluded from  the  legislative  department.  .  .  .  We  are,  there- 
fore, justified  in  holding — more,  we  are  compelled  to  hold,  that 
the  granting  of  divorces  was  a  rightful  subject  of  legislation 
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according  to  the  prevailing  judicial  opinion  of  the  country,  and 
the  understanding  of  the  profession,  at  the  time  the  organic 
act  of  Oregon  was  passed  by  Congress,  when  either  of  the  par- 
ties divorced  was  at  the  time  a  resident  within  the  territorial 
jurisdiction  of  the  legislature.  If  within  the  competency  of  the 
Legislative  Assembly  of  the  Territory,  we  cannot  inquire  into 
its  motives  in  passing  the  act  granting  the  divorce ;  its  will  was 
a  sufficient  reason  for  its  action.  One  of  the  parties,  the  hus- 
band, was  a  resident  within  the  Territory,  and  as  he  acted  soon 
afterwards  upon  the  dissolution  and  married  again,  we  may 
conclude  that  the  act  was  passed  upon  his  petition.  If  the  As- 
sembly possessed  the  power  to  grant  a  divorce  in  any  case,  its 
jurisdiction  to  legislate  upon  his  status,  he  being  a  resident  of 
the  Territory,  is  undoubted,  unless  the  marriage  was  a  contract 
within  the  prohibition  of  the  Federal  Constitution  against  its 
impairment  by  legislation,  or  within  the  terms  of  the  Ordinance 
of  1787,  the  privileges  of  which  were  secured  to  the  inhabitants 
of  Oregon  by  their  organic  act,  questions  which  we  will  pres- 
ently consider.     .     .     . 

The  organic  act  extends  the  legislative  power  of  the  Territory 
to  all  rightful  subjects  of  legislation  ''not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States."  The  only  incon- 
sistency suggested  is,  that  it  impairs  the  obligation  of  the  con- 
tract of  marriage.  Assuming  that  the  prohibition  of  the  federal 
Constitution  against  the  impairment  of  contracts  by  state  legis- 
lation applies  equally,  as  would  seem  to  be  the  opinion  of  the 
Supreme  Court  of  the  Territory,  to  legislation  by  territorial 
legislatures,  we  are  clear  that  marriage  is  not  a  contract  within 
the  meaning  of  the  prohibition.     .     .     . 

It  is  also  to  be  observed  that,  whilst  marriage  is  often  termed 
by  text  writers  and  in  decisions  of  courts  a  civil  contract — gen- 
erally to  indicate  that  it  must  be  founded  upon  the  agreement  of 
the  parties,  and  does  not  require  any  religious  ceremony  for  its 
solemnization — it  is  something  more  than  a  mere  contract.  The 
consent  of  the  parties  is  of  course  essential  to  its  existence,  but 
when  the  contract  to  marry  is  executed  by  the  marriage,  a  rela- 
tion between  the  parties  is  created  which  they  cannot  change. 
Other  contracts  may  be  modified,  restricted,  or  enlarged,  or  en- 
tirely released  upon  the  consent  of  the  parties.  Not  so  with 
marriage.  The  relation  once  formed,  the  law  steps  in  and  holds 
the  parties  to  various  obligations  and  liabilities.  It  is  an  in- 
stitution, in  the  maintenance  of  which  in  its  purity  the  public 
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is  deeply  interested,  for  it  is  the  foundation  of  the  family  and 
of  society,  without  which  there  would  be  neither  civilization 
nor  progress.     .     .     . 

The  14th  section  of  the  organic  act  of  Oregon  provides  that 
the  inhabitants  of  the  territory  shall  be  entitled  to  all  the  rights, 
privileges,  and  advantages  granted  and  secured  to  the  people 
of  the  territory  of  the  United  States  northwest  of  the  river  Ohio 
by  the  articles  of  compact  contained  in  the  ordinance  of  July 
13,  1787,  for  the  government  of  the  territory.  The  last  clause 
of  article  two  of  that  ordinance  declares  ''that  no  law  ought 
ever  to  be  made  or  have  force  in  said  territory  that  shall  in 
any  manner  whatever  interfere  with  or  affect  private  contracts 
or  engagements  bona  fide  and  without  fraud,  previously 
formed."  This  clause,  though  thus  enacted  and  made  appli- 
cable to  the  inhabitants  of  Oregon,  cannot  be  construed  to  oper- 
ate as  any  greater  restraint  upon  legislative  interference  with 
contracts  than  the  provision  of  the  federal  Constitution.  It 
was  intended,  like  that  provision,  to  forbid  the  passage  of  laws 
which  would  impair  rights  of  property  vested  under  private 
contracts  or  engagements,  and  can  have  no  application  to  the 
marriage  relation. 

But  it  is  contended  that  Lydia  A.  Maynard,  the  first  wife  of 
David  S.  Maynard,  was  entitled,  notwithstanding  the  divorce,  to 
the  east  half  of  the  donation  claim.  The  settlement,  it  is  true, 
was  made  by  her  husband  as  a  married  man  in  order  to  secure 
the  640  acres  in  such  case  granted  under  the  donation  act.  9 
Stat.  496,  c.  76.  But  that  act  conferred  the  title  of  the  land 
only  upon  the  settler  who  at  the  time  was  a  resident  of  the  ter- 
ritory, or  should  be  a  resident  of  the  Territory  before  December 
1,  1850,  and  who  should  reside  upon  and  cultivate  the  land  for 
four  consecutive  years.  .  .  .  The  settler  does  not  become 
a  grantee  until  such  residence  and  cultivation  have  been  had, 
by  the  very  terms  of  the  act.  Until  then  he  has  only  a  promise 
of  a  title,  what  is  sometimes  vaguely  called  an  inchoate  in- 
terest. ...  In  Hall  V.  Russell,  101  U.  S.  503,  the  nature 
of  the  grant  was  elaborately  discussed,  and  it  was  held  that  the 
title  did  not  vest  in  the  settler  until  the  conditions  were  fully 
performed.  ...  In  Vance  v.  Burbank,  101  U.  S.  514,  521, 
the  doctrine  of  the  previous  case  was  reaffirmed,  and  the  court 
added:  "The  .statutory  grant  was  to  the  settler,  but  if  he 
was  married  the  donation,  when  perfected,  inured  to  the  bene- 
fit of  himself  and  his  wife  in  equal  parts.     The  wife  could  not 
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be  a  settler.     She  got  nothing  except  through  her  husband." 

When,  therefore,  the  act  was  passed  divorcing  the  husband  and 
wife,  he  had  no  vested  interest  in  the  land,  and  she  could  have 
no  interest  greater  than  his.  Nothing  had  then  been  acquired  by 
his  residence  and  cultivation  which  gave  him  anything  more 
than  a  mere  possessory  right ;  a  right  to  remain  on  the  land  so  as 
to  enable  him  to  comply  with  the  conditions  upon  which  the 
title  was  to  pass  to  him.  After  the  divorce  she  had  no  such 
relation  to  him  as  to  confer  upon  her  any  interest  in  the  title 
subsequently  acquired  by  him.  A  divorce  ends  all  rights  not 
previously  vested.  Interests  which  might  vest  in  time,  upon  a 
continuance  of  the  marriage  relation,  were  gone.  A  wife  di- 
vorced has  no  right  of  dower  in  his  property ;  a  husband  divorced 
has  no  right  by  the  curtesy  in  her  lands,  unless  the  statute  au- 
thorizing the  divorce  specially  confers  such  right. 

It  follows  that  the  wife  was  not  entitled  to  the  east  half  of  the 
donation  claim.  To  entitle  her  to  that  half  she  must  have  con- 
tinued his  wife  during  his  residence  and  cultivation  of  the  land. 
The  judgment  of  the  Supreme  Court  of  the  Territory  must 
therefore  be  affirmed ;  and  it  is  so  ordered. 

Mr.  Justice  Matthews  and  ]\Ir.  Justice  Gray  dissented. 

Mr.  Justice  Bradley  was  not  present  at  the  argument  and 
took  no  part  in  the  decision. 


McCULLOUGH  v.  VIRGINIA. 

SuPBEME  Court  of  the  United  States.     1898. 
172  United  States,  102. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of  Vir- 
ginia. 

[In  1871  the  Legislature  of  Virginia  authorized  the  issue  of 
coupon  bonds,  the  coupons  to  be  ''receivable  at  and  after  ma- 
turity for  all  taxes,  debts,  dues  and  demands  due  the  State." 
In  1872,  it  required  taxes  to  be  paid  in  coin,  United  States 
notes,  and  national  bank  notes.  In  1882  it  provided  that  taxes 
should  be  paid  in  money  but  any  tax  payer  desiring  to  pay  in 
coupons  should  then  bring  suit  to  establish  the  genuineness  of 
his  coupons  and  if  he  obtained  judgment  the  money  paid  should 
be  returned  to  him.  In  1892  McCullough  brought  suit  in  com- 
pliance with  this  act  and  obtained  a  judgment  which  was  reversed 


460  CASES  ON  CONSTITUTIONAL  LAW. 

by  the  Supreme  Court  of  Appeals,  90  Va.  597.  He  then  sued 
out  a  writ  of  error.] 

^Ir.  Justice  Brewer  .  .  .  delivered  the  opinion  of  the 
court. 

Perhaps  no  litigation  has  been  more  severely  contested  or  has 
presented  more  intricate  and  troublesome  questions  than  that 
which    has    arisen   under   the   coupon    legislation   of   Virginia. 

For  the  first  time  in  the  history  of  this  litigation  has  any 
appellate  court,  either  state  or  Federal,  distinctly  ruled  that 
the  coupon  provision  of  the  act  of  .1871  was  void.     .     .     . 

In  this  court  the  decisions  have  been  uniform  and  positive  in 
favor  of  the  validity  of  the  act  of  1871.     .     .     . 

These  refunding  bonds,  amounting  to  many  millions  of  dol- 
lars, have  passed  into  the  markets  of  the  world,  and  have  so 
passed  accredited,  not  merely  by  the  action  of  the  General  As- 
sembly of  the  State  of  Virginia,  but  by  the  repeated  decisions 
of  her  highest  court,  as  well  as  of  this  court,  for  substantially 
a  quarter  of  a  century,  to  the  effect  that  such  coupon  provision 
was  constitutional  and  binding.  Now,  at  the  end  of  twenty-seven 
years  from  the  passage  of  the  act,  we  are  asked  to  hold  that 
this  guarantee  of  value,  so  fortified  as  it  has  been,  was  never 
of  any  validity,  that  the  decisions  to  that  effect  are  of  no 
force  and  that  all  the  transactions  which  have  been  had  based 
thereon  rested  upon  nothing.  Such  a  result  is  so  startling 
that  it  at  least  compels  more  than  ordinary  consideration. 

We  pass,  therefore,  to  a  consideration  of  the  specific  question 
presented  in  this  record.  First.  It  is  insisted  that  the  decision 
of  the  Court  of  Appeals  was  right,  and  that  the  coupon  pro- 
vision was  void.  It  were  a  waste  of  time  to  repeat  all  the  argu- 
ments which  have  been  heretofore  presented,  and  we  content 
ourselves  with  reiterating  that  which  was  said  by  Mr.  Justice 
l^radlcy,  speaking  for  the  entire  court,  in  McGahey  v.  Virginia, 
135  U.  S.  662,  668:  "This  question,  therefore,  may  be  consid- 
ered as  foreclosed  and  no  longer  open  for  consideration.  It  may 
be  laid  down  as  undoubted  law  that  the  lawful  owner  of  any 
such  coupons  has  the  right  to  tender  the  same  after  maturity 
in  absolute  payment  of  all  taxes,  debts,  dues  and  demands  due 
from  him  to  the  State.'* 

Secondly.  It  is  insisted  that  whatever  may  be  our  own  opir- 
ions  upon  the  case,  we  are  to  take  the  construction  placed  by  tne 
Court  of  Appeals  of  Virginia  upon  the  act  as  the  law  of  that 
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State.  While  it  is  undoubtedly  the  general  rule  of  this  court  to 
accept  the  construction  placed  by  the  courts  of  a  State  upon  its 
statutes  and  constitution,  yet  one  exception  to  this  rule  has  al- 
ways been  recognized,  and  that  in  reference  to  the  matter  of  con- 
tracts alleged  to  have  been  impaired.  This  was  distinctly 
affirmed  in  Jefferson  Branch  Bank  v.  Skelly,  1  Black,  436,  443, 
in  which  the  court,  speaking  by  Mr.  Justice  Wayne,  gave  these 
reasons  for  the  exception :  * '  It  has  never  been  denied,  nor  is 
it  now,  that  the  Supreme  Court  of  the  United  States  has  an 
appellate  power  to  revise  the  judgment  of  the  Supreme  Court 
of  a  State,  whenever  such  a  court  shall  adjudge  that  not  to  be 
a  contract  which  has  been  alleged,  in  the  forms  of  legal  pro- 
ceedings, by  a  litigant,  to  be  one,  within  the  meaning  of  that 
clause  of  the  Constitution  of  the  United  States  which  inhibits 
the  States  from  passing  any  law  impairing  the  obligation  of 
contracts.  Of  what  use  would  the  appellate  power  be  to  the 
litigant  who  feels  himself  aggrieved  by  some  particular  state 
legislation  if  this  court  could  not  decide,  independently  of  all 
adjudication  by  the  Supreme  Court  of  a  State,  whether  or  not 
the  phraseology  of  the  instrument  in  controversy  was  expressive 
of  a  contract  and  within  the  protection  of  the  Constitution  of 
the  United  States,  and  that  its  obligation  should  be  enforced, 
notwithstanding  a  contrary  conclusion  by  the  Supreme  Court 
of  a  State?  It  never  was  intended,  and  cannot  be  sustained 
by  any  course  of  reasoning,  that  this  court  should,  or  could  with 
fidelity  to  the  Constitution  of  the  United  States,  follow  the  con- 
struction of  the  Supreme  Court  of  a  State  in  such  a  matter, 
when  it  entertained  a  different  opinion."  The  doctrine  thus 
announced  has  been  uniformly  followed.     .     .     . 

Thirdly.  It  is  urged  that  our  last  decision,  that  in  McGahey 
V.  Virginia,  [135  U.  S.  664]  logically  leads  to  the  conclusion 
that  the  whole  coupon  contract  was  void,  and  that  the  Court  of 
Appeals  of  Virginia  rightly  interpreted  the  scope  of  that  de- 
cision when  it  so  held.  The  argument  of  that  court  is  that 
because  the  constitution  of  Virginia  compels  the  payment  of 
certain  taxes  in  cash,  and  that  therefore  the  coupon  contract 
cannot  be  enforced  as  against  those  taxes,  the  whole  contract 
must  fail,  the  partial  failure  being  a  vice  which  enters  into  and 
destroys  the  entire  contract.  But  the  court  overlooks  that  which 
was  in  fact  decided  in  the  eight  cases  reported  under  the  title 
of  McGahey  v.  Virginia,  for  while  in  two  of  those  cases  it  was 
held  that  the  coupon  contract   could   not  be  enforced  against 
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certain  specific  taxes  and  dues,  it  was  in  others  as  distinctly 
held  that  it  could  be  enforced  in  respect  to  general  taxes.    .    .    . 

Neither  is  the  argument  a  sound  one.  It  ignores  the  difference 
between  the  statute  and  the  contract  and  confuses  the  two  en- 
tirely distinct  matters  of  construction  and  validity.  The  stat- 
ute precedes  the  contract.  Its  scope  and  meaning  must  be 
determined  before  any  question  will  arise  as  to  the  validity  of 
the  contract  which  it  authorizes.  It  is  elementary  law  that 
every  statute  is  to  be  read  in  the  light  of  the  Constitution.  How- 
ever broad  and  general  its  language,  it  cannot  be  interpreted  as 
extending  beyond  those  matters  which  it  was  within  the  consti- 
tutional power  of  the  legislature  to  reach.     .     .     . 

Fourtlily.  It  is  urged  that  this  court  has  no  jurisdiction  of 
this  ca.se  for  the  reason  that  the  Court  of  Appeals  in  its  opinion 
does  not  consider  the  subsequent  legislation  passed  by  the  State 
with  the  view  of  impairing  the  contract  created  by  the  act  of 
1871,  but  limits  itself  to  a  consideration  of  that  act,  and  ad- 
judges it  void.  In  support  of  this  proposition  the  rule  laid 
down  in  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar 
Kcfining  Co.,  125  U.  S.  18,  38,  reaffirmed  in  Huntington  v. 
Attrill,  146  U.  S.  657,  fi.^t,  gnd  Bacon  v.  Texas,  163  U.  S.  207, 
216,  is  cited. 

In  this  last  case  the  doctrine  is  summed  up  in  the  following 
statement: 

"Where  the  Federal  question  upon  which  the  jurisdiction  of 
this  court  is  based  grows  out  of  an  alleged  impairment  of  the 
obligation  of  a  contract,  it  is  now  definitely  settled  that  the 
contract  can  only  be  impaired  within  the  meaning  of  this  clause 
in  the  Constitution,  and  so  as  to  give  this  court  jurisdiction  on 
writ  of  error  to  a  state  court,  by  some  subsequent  statute  of  the 
State  which  has  been  upheld  or  effect  given  it  by  the  state  court. 
Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388;  New  Orleans  Water 
Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  18 ;  Cen- 
tral Land  Co.  v.  Laidley,  159  U.  S.  103,  109.  ...  If  the 
judgment  of  the  state  court  gives  no  effect  to  the  subsequent 
law  of  the  State,  and  the  state  court  decides  the  case  upon 
grounds  independent  of  that  law,  a  case  is  not  made  for  review 
by  this  court  upon  any  ground  of  the  impairment  of  a  contract. 
The  above  cited  cases  announce  this  principle." 

It  is  true  the  Court  of  Appeals  in  its  opinion  only  inci- 
dentally refers  to  statutes  passed  subsequent  to  the  act  of  1871, 
and  places  its  decision  distinctly  on  the  ground  that  that  act  was 
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void  in  so  far  as  it  related  to  the  coupon  contract,  but  at  the 
same  time  it  is  equally  clear  that  the  judgment  did  give  effect 
to  the  subsequent  statutes,  and  it  has  been  repeatedly  held  by 
this  court  that  in  reviewing  the  judgment  of  the  courts  of  a 
State  we  are  not  limited  to  a  mere  consideration  of  the  language 
used  in  the  opinion,  but  may  examine  and  determine  what  is 
the  real  substance  and  effect  of  the  decision. 

Suppose,  for  illustration,  a  state  legislature  should  pass  an  act 
exempting  the  property  of  a  particular  corporation  from  all 
taxation,  and  that  a  subsequent  legislature  should  pass  an  act 
subjecting  that  corporation  to  the  taxes  imposed  by  the  city  in 
which  its  property  was  located,  and  that,  on  the  first  presenta- 
tion to  the  highest  court  of  the  State  of  the  question  of  the 
validity  of  taxes  levied  under  and  by  virtue  of  this  last  act, 
that  court  should  in  terms  hold  these  city  taxes  valid  notwith- 
standing the  general  clause  of  exemption  found  in  the  prior 
statute.  In  that  event  no  one  would  question  that  this  court 
had  jurisdiction  to  review  such  judgment,  and  inquire  as  to 
the  scope  of  the  contract  of  exemption  created  by  the  first  stat- 
ute. Suppose,  further,  that  this  court  should  hold  that  the 
first  statute  was  valid  and  broad  enough  to  exempt  from  all 
taxation,  city  as  well  as  state,  and  adjudge  the  last  act  of  the 
legislature  void  as  in  conflict  with  the  prior;  and  that  there- 
after the  city  should  again  attempt  to  levy  taxes  upon  the  cor- 
poration, and  that  upon  a  challenge  of  those  taxes  the  state 
court  should  say  nothing  in  respect  to  the  last  act,  but  simply 
rule  that  the  original  act  exempting  the  property  of  the  cor- 
poration from  taxation  was  void,  could  it  fairly  be  held  that 
this  court  was  without  jurisdiction  to  review  that  judgment, 
a  judgment  which  directly  and  necessarily  operated  to  give 
force  and  effect  to  the  last  statute  subjecting  the  property  to 
city  taxes?  Could  it  be  said  that  the  silence  of  the  state  court 
in  its  opinion  changed  the  scope  and  effect  of  the  decision? 
In  other  words,  can  it  be  that  the  mere  language  in  which  the 
state  court  phrases  its  opinion  takes  from  or  adds  to  the  juris- 
diction of  this  court  to  review,  its  judgment?  Such  a  construc- 
tion would  always  place  it  in  the  power  of  a  state  court  to  de- 
termine our  jurisdiction.  Such,  certainly,  has  not  been  the 
understanding  and  such  certainly  would  seem  to  set  at  naught 
the  purpose  of  the  federal  Constitution  to  prevent  a  State  from 
nullifying  by  its  legislation  a  contract  which  it  has  made,  or  au- 
thorized to  be  made.     .     .    . 
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In  the  case  before  us,  after  the  act  of  1871,  and  in  1872,  the 
general  assembly  passed  an  act  requiring  that  all  taxes  should 
be  paid  in  "gold  or  silver  coin,  United  States  Treasury  notes, 
or  notes  of  the  national  banks  of  the  United  States;"  and  again, 
in  1882,  a  further  statute  commanding  tax  collectors  to  receive 
in  payment  of  taxes  "gold,  silver,  United  States  Treasury  notes, 
national  bank  currency,  and  nothing  else."  This  command  was 
re-enacted  in  the  Code  of  1887.  Under  these  statutes  the  State 
demanded  payment  of  its  taxes  in  money  and  repudiated  its 
promise  to  receive  coupons  in  lieu  thereof.  True,  in  its  opinion, 
the  Court  of  Appeals  did  not  specifically  refer  to  these  statutes, 
but  by  declaring  that  the  contract  provided  for  in  the  act  of 
1871  was  void  it  did  give  full  force  and  effect  to  them,  as  well 
as  to  the  general  revenue  law  of  the  state.  Now,  it  is  one  of 
the  duties  cast  upon  this  court  by  the  Constitution  and  laws  of 
the  United  States  to  inquire  whether  a  State  has  passed  any 
law  impairing  the  obligation  of  a  prior  contract.  No  duty  is 
more  solemn  and  imperative  than  this,  and  it  seems  to  us  that 
we  should  be  recreant  to  that  duty  if  we  should  permit  the 
form  in  which  a  state  court  expresses  its  conclusions  to  override 
the  necessary  effect  of  its  decision. 

It  must  also  be  borne  in  mind  that  this  is  not  a  case  in  which, 
after  a  statute  asserted  to  be  the  foundation  of  a  contract,  acts 
are  passed,  designed  and  tending  to  destroy  or  impair  the  al- 
leged contract  rights,  and  the  first  time  the  question  is  pre- 
sented to  the  highest  court  of  the  State  it  takes  no  notice  of 
the  subsequent  acts,  but  inquires  simply  as  to  the  validity  of 
the  alleged  contract.  Here  it  appears  that  the  state  courts  had 
repeatedly  held  the  act  claimed  to  create  a  contract  valid,  and 
had  passed  upon  the  validity  of  subsequent  acts  designed  and 
calculated  to  destroy  and  impair  the  rights  given  by  such  con- 
tract, sustaining  some  and  annulling  others.  Some  of  those 
judgments  had  been  broup^ht  to  this  court,  and  by  it  the  valid- 
ity of  the  original  act  had  been  uniformly  and  repeatedly  sus- 
tained, and  the  invalidity  of  subsequent  and  conflicting  acts 
adjudged,  and  now  at  the  end  of  many  years  of  litigation,  with 
these  subsequent  statutes  still  standing  on  the  statute  books 
unrepealed  by  any  legislative  action,  the  state  court,  with  only 
a  ca.sual  reference  to  those  later  statutes,  goes  back  to  the  orig- 
inal act,  and,  reversing  its  prior  rulings,  adjudges  it  void,  thus 
in  effect  putting  at  naught  the  repeated  decisions  of  this  court 
as  well  as  its  own.     Under  such  circumstances  it  seems  to  us 
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that  it  would  be  a  clear  evasion  of  the  duty  cast  upon  us  by  the 
Constitution  of  the  United  States  to  treat  all  this  past  litigation 
and  prior  decisions  as  mere  nullities  and  to  consider  the  ques- 
tion as  a  matter  de  iwvo.  It  would  be  shutting  our  eyes  to 
palpable  facts  to  say  that  the  Court  of  Appeals  of  Virginia  has 
not  by  this  decision  given  effect  to  these  subsequent  statutes. 

The  judgment  of  the  Court  of  Appeals  will  he  reversed  and  the 
case  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Mr.  Justice  Peckham  dissenting. 

I  dissent  from  the  opinion  and  judgment  of  the  court  in  this 
case  because  I  think  that  the  ground  upon  which  the  state 
court  has  based  its  decision  deprives  this  court  of  any  jurisdic- 
tion.    ,     .     . 


AMERICAN   SMELTING   AND   REFINING   CO.   v.   COLO- 
RADO ex  rel.  Lindsley. 

SuPREiiE  Court  of  the  United  States.     1907. 
204  United  States,  103. 

Error  to  the  Supreme  Court  of  Colorado. 

[The  statutes  of  Colorado  provided  that  foreign  corporations 
after  obtaining  authority  to  do  business  in  the  State  "shall  be 
subjected  to  all  the  liabilities,  restrictions  and  duties  which  are 
or  may  be  imposed  upon  corporations  of  like  character  organ- 
ized under  the  general  laws  of  this  State."    In  that  state  of  the 
law  the  American   Smelting  and  Refining  Company,  organized 
under  the  laws  of  New  Jersey,  obtained  permission  to  engage 
in  business  in  Colorado  and  ultimately  invested  in  its  plant  in 
that  State  about  $5,000,000.     Subsequently  the  Legislature  im- 
posed an  annual  license  tax  of  two  cents  upon  each  one  thousand 
dollars  of  the  capital  stock  of  domestic  corporations  and  double 
that   amount   upon    the   capital   stock   of   foreign    corporations 
Failure    to   pay   .subjected    tlie   delinquent   corporation    to    for- 
feiture of  its  right  to  do  business  or  to  sue  in  the  courts.     The 
Smelting  Company  refused  to  pay  the  tax.     Proceedings  were 
then  instituted  against  it  to  obtain  a  forfeiture  of  its  right  to 
do   bu.siness   and    the    lower   court's   decree   of   forfeiture   was 
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affirmed  by  the  Supreme  Court  of  Colorado.  This  writ  of  error 
was  then  sued  out] 

^Ir.  Justice  Peckiiam  .  .  .  delivered  the  opinion  of  the 
court. 

It  is  conceded  that  the  corporation  has  paid  all  its  indebted- 
ness for  taxes  or  otherwise  to  the  State  of  Colorado,  except  the 
amount  demanded  under  the  above-mentioned  law  of  1902,  and 
that  it  has  obeyed  all  the  laws  of  the  state  with  that  exception. 
It  Ls  urged,  however,  upon  the  part  of  the  corporation  that,  by 
its  admission  into  the  state,  with  its  right  to  do  business  therein 
b}^  the  payment  of  the  amount  of  money  required  for  such  pur- 
pose under  the  then  existing  law,  a  contract  between  the  state 
and  itself  was  thereby  made  that  it  should  be  permitted  to  re- 
main therein  during  the  term  of  life  which  the  state  by  law 
allowed  to  corporations  created  by  it  (which  was  twenty  years), 
without  being  again  subjected  to  further  exactions  of  money 
for  what  it  had  once  paid  for,  viz.,  the  right  to  remain  and 
transact  business  in  that  state.     .     .     . 

The  question,  aside  from  that  of  the  extent  of  the  term,  is 
whether  any  contract  between  the  state  and  the  corporation 
arose  under  these  laws  and  the  facts.     .     .     . 

The  result  of  these  statutes  was  that  the  foreign  corporation, 
upon  filing  the  proper  papers  and  paying  the  statutory  fees 
and  obtaining  the  certificate  to  that  effect  from  the  Secretary  of 
State,  obtained  the  right  to  enter  and  do  business  in  Colorado. 
.  .  .  The  right  obtained  was  a  right  to  enter  the  state  and 
do  business  therein  as  a  corporation.  It  was  also  subject  by  stat- 
ute to  the  liabilities,  restrictions  and  duties  which  were  or  might 
thereafter  be  imposed  upon  domestic  corporations  of  like  char- 
acter. Domestic  corporations  at  that  time  had  the  right  to  a 
corporate  existence  of  twenty  years. 

These  provisions  of  law,  existing  when  the  corporation  ap- 
plied for  leave  to  enter  the  state,  made  the  payment  required 
and  received  its  permit,  amounted  to  a  contract  that  the  foreign 
corporation  so  permitted  to  come  in  the  state  and  do  business 
therein,  while  subjected  to  all,  should  not  be  subjected  to  any 
greater  liabilities,  restrictions  or  duties  than  then  were  or  there- 
after might  be  imposed  upon  domestic  corporations  of  like  char- 
acter. 

A  provision  in  a  statute  of  this  nature  subjecting  a  foreign 
corporation  to  all  the  liabilities,  etc.,  of  a  domestic  one  of  like 
character  must  mean  that  it  shall  not  be  subjected  to  any  greater 
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liabilities  than  are  imposed  upon  such  domestic  corporation. 
The  power  to  impose  different  liabilities  was  with  the  state  at 
the  outset.  It  could  make  them  greater  or  less  than  in  case  of 
a  domestic  corporation,  or  it  could  make  them  the  same.  Hav- 
ing the  general  power  to  do  as  it  pleased,  when  it  enacted  that 
the  foreign  corporation  upon  coming  in  the  state  should  be 
subjected  to  all  the  liabilities  of  domestic  corporations,  it 
amounted  to  the  same  thing  as  if  the  statute  had  said  the  for- 
eign corporation  should  be  subjected  to  the  same  liabilities.  In 
other  words  the  liabilities,  restrictions  and  duties  imposed  upon 
domestic  corporations  constitute  the  measure  and  limit  of  the 
liabilities,  restrictions  and  duties  which  might  thereafter  be  im- 
posed upon  the  corporation  thus  admitted  to  do  business  in  the 
state.  It  was  not  a  mere  license  to  come  in  the  state  and  do 
business  therein  upon  payment  of  a  sum  named,  liable  to  be  re- 
voked or  the  sum  increased  at  the  pleasure  of  the  state,  without 
further  limitation.  It  was  a  clear  contract  that  the  liabilities, 
etc.,  should  be  the  same  as  the  domestic  corporation,  and  the 
same  treatment  in  that  regard  should  be  measured  out  to 
both.  If  it  were  desired  to  increase  the  liabilities  of  the  foreign, 
it  could  only  be  done  by  increasing  those  of  the  domestic,  cor- 
poration at  the  same  time  and  to  the  same  extent. 

Such  being  the  contract,  how  long  was  it  to  last?  Only  until 
the  state  chose  to  alter  it?  Or  was  it  to  last  for  some  definite 
time,  capable  of  being  ascertained  from  the  terms  of  the  stat- 
utes as  they  then  existed?  It  seems  to  us  that  the  only  limita- 
tion imposed  is  the  term  for  which  the  corporation  would  have 
the  right  to  continue  in  the  state  as  a  corporation.  One  of  the 
restrictions  as  to  domestic  corporations  is  that  which  limits  its 
corporate  life  to  twentj^  years,  unless  extended  as  provided  by 
law.  The  same  restriction  applies  to  the  foreign  corporation. 
Iron  Silver  &c.  Co.  v.  Cowie,  31  Colorado,  450.  Counsel  for 
the  state  concedes  that  the  corporation  was  admitted  for  a 
period  of  twenty  years,  but  subject  to  the  power  of  the  state  to 
tax.  During  that  time,  therefore,  the  contract  lasts.  This  is 
the  only  legitimate,  and  we  think  it  is  the  necessary  implication 
arising  from  the  statute. 

This  is  not  an  exemption  from  taxation,  it  is  simply  a  limita- 
tion of  the  power  to  tax  beyond  the  rate  of  taxation  imposed 
upon  a  domestic  corporation.  Instead  of  such  a  limitation  the 
act  of  1902,  already  referred  to,  imposes  a  tax  or  fee  upon  or 
exacts  from  the  foreign  corporation  double  the  amount  which  is 
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imposed  upon  or  exacted  from  the  domestic  one.  The  latter  is 
granted  the  right  to  continue  to  do  business  upon  the  annual 
payment  of  two  cents  upon  each  one  thousand  dollars  of  its 
capital  stock,  while  the  former  must  pay  four  cents  for  the 
same  right.  Tliis  cannot  be  done  while  the  right  to  remain  ex- 
ists. It  is  a  violation  of  the  obligation  of  an  existing  valid  con- 
tract.    Home  of  the  Friendless  v.  Rouse,  8  Wall.  430.     .     .     . 

Reversed. 
The    Cuief    Justice,    Mr.    Justice    Harlan,    Mr.    Justice 
Holmes  and  Mr.  Justice  Moody  dissented. 

Note. — The  contract  clause  of  the  Constitution  is  a  restriction 
only  upon  the  action  of  the  States,  New  York  v.  United  States  (1922), 
25'<  U.  S.  591.  While  it  is  true,  as  was  said  by  the  Supreme  Court 
in  Hepburn  v.  Griswold  (1870),  8  Wallace,  603,  623,  that  a  law  "not 
made  in  pursuance  of  an  express  power,  which  necessarily  and  in  its 
direct  operation  impairs  the  obligation  of  contracts,  is  inconsistent 
with  the  spirit  of  the  Constitution,"  nevertheless  such  a  law  is  not 
Invalid  unless  it  operates  to  deprive  of  property  without  due  process 
of  law,  Sinking  Fund  Cases  (1879),  99  U.  S.  700;  Mitchell  v.  Clark 
(1884),  110  U.  S.  633.  Hence  when  Congress  offered  to  make  a 
grant  of  lands  to  a  corporation  on  condition  that  it  construct  a 
certain  line  of  railway,  the  construction  of  the  railway  and  its  accept- 
ance by  the  President  converted  the  offer  into  a  contract  which  was 
prote<^ted,  not  by  the  contract  clause,  but  by  the  due  process  clause. 
United  States  v.  Northern  Pacific  Ry.  (1921),  256  U.  S.  51.  Contracts 
may  be  incidentally  affected  by  the  Federal  Government's  exertion 
of  its  power  to  enact  bankruptcy  or  legal  tender  laws  or  laws  regulat- 
ing Interstate  or  foreign  commerce,  but  contracts  involving  property 
rights  are  protected  by  the  due  process  clause  against  direct  attack 
by  the  Federal  Government.  The  Fourteenth  Amendment  throws 
around  such  contracts  the  same  protection  against  action  by  the 
States  and  greatly  reduces  the  Importance  of  the  contract  clause. 

The  term  "contract"  is  a  common  law  term,  and  only  those  agree- 
ments whif'h  fall  within  the  common  law  definition  of  a  contract 
are  within  the  protection  of  the  contract  clause.  Obviously  there 
can  be  no  contract  without  two  or  more  parties  who  are  capable 
of  contracting.  There  must  be  mutual  assent,  Louisiana  v.  New 
Orleans  (18S3),  109  U.  S.  285.  Hence  a  judgment  Is  not  a  contract, 
Morlpy  V.  r>ake  Shore  &  Michigan  Southern  Ry.  (1S92),  146  U.  S.  162, 
nor  is  a  statutory  right  to  recover  for  damage  done  to  property  by 
Btmet  Improvements,  Crane  v.  Hahlo  (1922),  258  U.  S.  142.  An 
offer  of  a  franchise  upon  the  performance  of  certain  conditions  does 
not  mature  Into  a  contract  until  the  conditions  have  been  performed, 
Capital  City  Light  &c.  Co.  v.  Tallahasseo  (1902),  186  U.  S.  401. 
Prior  to  such  acceptance  the  State  may  withdraw  Its  offer,  Baltimore 
ft  Susquehanna  Ry.  v.  Nesbit  (1851),  10  Howard,  395.  And  there 
>CU9\   be   a    valid    consideration.     A    bare    promise    or    nude    pact    to 
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allow  a  certain  thing  to  be  done  is  not  a  contract  but  a  revocable 
license,  Pearsall  v.  Great  Northern  Ry.  (1896),  161  U.  S.  646.  A 
statute  exempting  a  hall  from  taxation  so  long  as  it  shall  continue 
to  be  occupied  by  the  Grand  Lodge  of  Masons  does  not  create  a 
contract  since  there  is  no  consideration.  Grand  Lodge  &c.  v.  New 
Orleans  (1897),  166  U.  S.  143.  But  the  acceptance  of  a  charter  for 
the  furtherance  of  the  objects  named  in  it  may  constitute  a  sufficient 
consideration,  Home  of  the  Friendless  v.  Rouse  (1869),  8  Wallace, 
430.  The  contract  clause  applies  to  both  executory  and  executed 
contracts,  Green  v.  Biddle  (1823),  8  Wheaton,  1;  to  both  express 
and  implied  contracts,  Fisk  v.  Jefferson  Police  Jury  (1885),  116 
U.  S.  131;  and  to  contracts  between  individuals,  and  between  an 
individual  and  a  State,  Fletcher  v.  Peck  (1810),  6  Cranch,  87; 
Woodruff  V.  Trapnall  (1850),  10  Howard,  190;  and  between  two  States, 
Virginia  v.  West  Virginia  (1870),  11  Wallace,  39;  and  between  a 
State  and  the  United   States. 

It  is  well  settled  that  "the  laws  which  subsist  at  the  time  and 
place  of  the  making  of  a  contract  and  where  it  is  to  be  performed, 
enter  into  and  form  a  part  of  it,  as  if  they  were  expressly  referred 
to  or  incorporated  in  its  terms.  This  principle  embraces  alike  those 
which  affect  its  validity,  construction,  discharge,  and  enforcement," 
Von  Hoffman  v.  Quincy  (1866),  4  Wallace,  535.  This  is  particularly 
true  of  bankruptcy  laws,  Sturges  v.  Crowninshield  (1819),  4  Wheaton, 
122;  Ogden  v.  Saunders  (1827),  12  Wheaton,  213,  and  of  constitu- 
tional provisions  or  general  statutes  which  reserve  the  right  to 
amend  or  repeal,  Greenwood  v.  Freight  Co.  (1882),  105  U.  S.  13; 
Spring  Valley  Waterworks  Company  v.  Schottler  (1884),  110  U.  S. 
347;  Covington  v.  Kentucky  (1899),  173  U.  S.  231.  But  it  seems  a 
contradiction  in  terms  to  say  thnt  one  party  to  a  contract  is  not 
bound  by  it  but  is  free  to  alter  it  a:  will.  The  courts  have  encountered 
this  difficulty  in  many  cases,  and  in  Looker  v.  Maynard  (1900),  179 
U.  S.  46,  Mr.  Justice  Gray  said  that  the  effect  of  such  a  provision  is 
"to  reserve  to  the  legislature  the  power  to  make  any  alteration  or 
amendment  of  a  charter  subject  to  it,  which  will  not  defeat  or 
substantially  impair  the  object  of  the  grant,  or  any  right  vested 
under  the  grant,  and  which  the  legislature  may  deem  necessary  to 
carry  into  effect  the  purpose  of  the  grant  or  to  protect  the  rights  of 
the  public  or  of  the  corporation,  its  stockholders  or  creditors,  or  to 
promote  the  due  administration  of  its  affairs." 

The  rule  of  the  Dartmouth  College  case  that  the  charter  of  a  pri- 
vate corporation  is  a  contract  does  not  apply  to  a  public  corpora- 
tion such  as  a  county,  Laramie  County  v.  Albany  County  (1875),  92 
U.  S.  307,  or  a  municipality,  Englewood  v.  Denver  &  South  Platte 
Ry.  (1919),  248  U.  S.  294;  Pawshuska  v.  Pawshuska  Oil  Co.  (1919), 
250  U.  S.  394.  In  Mount  Pleasant  v.  Beckwith  (1880),  100  U.  S.  514, 
the  court  said: 

Institutions  of  the  kind,  whether  called  cities,  towns  or 
counties,  are  the  auxiliaries  of  the  State  In  the  important 
business  of  municipal  rule;  but  they  cannot  have  th**  least 
pretensior,  to  sustai:^  their  privileges  or  their  pxistenro  upo* 


470  CASES  ON  CONSTITUTIONAL  LAW. 

anything  like  a  contract  between  themselves  and  the  legisla- 
ture of   the   State,   because  there   Is   not   and   cannot  be  any 
reciprocity  of  stipulation  between  the  parties,  and  for  the  fur- 
ther reason  that  their  objects  and  duties  are  utterly  incom- 
patible with  everything  partaking  of  the  nature  of  compact. 
The    city    of    Trenton,    New    Jersey,    acquired    the    stock,    franchise 
and  all  the  rights  of  a  private  water  company  which  had   been  au- 
thorized  by   the   State   to   take   water   from   the   Delaware   River   for 
distribution  to  Its  customers.     Later  the  Legislature   imposed  a  tax 
on  all  municipalities,  corporations  and  private  persons  taking  water 
from    lakes    or    streams    for    the    purpose    of    a    public   water  supply. 
The  city  of  Trenton  contended  that  it  had  succeeded  to  all  the  rights 
of  the  private  water  company  and  that  the  tax  impaired  the  contract 
of  the  State  with  that  company.     In  answer  to  this  contention,  Mr. 
Justice  Butler  in  Trenton  v.  New  Jersey   (1923),  262  U.  S.  182,  said: 
The   relations   between   the   State   and   the   water   company 
were  not  the  same  as  those  between  the  State  and  the  city. 
The  company  was  organized  and  carried  on  its  business  for 
peciiniary    profit.      Its    rights    and    property    were    privately 
owned   and   therefore   safeguarded   by   the   constitutional   pro- 
visions  here   sought   to   be   Invoked   by   the   city  against   the 
legislation  of  the   State.     The  city   Is  a  political  subdivision 
of  the  State,  created  as  a  convenient  agency  for  the  exercise 
of  such  of  the  governmental  powers  of  the  State  as  may  be 
entrusted  to   It.     The   diversion   of  waters  from   the   sources 
of  supply   for  the  use   of  the   Inhabitants  of  the  State   is  a 
proper  and   legitimate  function  of  the   State.     This   function 
may  be  left  to  private  enterprise,  subject  to  regulation  by  the 
State;   It  may  be  performed  directly;   or  it  may  be  delegated 
to  bodies  politic  created  for  that  purpose,  or  to  the  munici- 
palities of  the  State.     Power  to  own,  maintain  and   operate 
public  utilities,  such  as  waterworks,  gas  and  electric  plants, 
street  railway  systems,  public  markets,  and   the  like   is  fre- 
quently conferred  by  the  States  upon  their  cities  and  other 
political  subdivisions.     For  the  purpose  of  carrying  on  such 
activities,  they  are  given  power  to  hold  and  manage  personal 
and  roal  property. 
A  street  railway  company  accepted  the  terms  of  a  city  ordinance 
and   agreed   in   return    for   the   right   of  location   to   pave   and   repair 
the  streets  which  it  occupied.     I^ater,  with  the  assent  of  the  railway 
company,  it  was  relieved  by  the  State  from  Its  obligations  as  to  the 
rare  of   the  streets  and   subjected   to  a   State   tax.     In   Worcester  v. 
Worcester  Consolidated  Street  Ry.    (1905),  196  U.  S.  539,  It  was  held 
that  the  contract  between  the  city  and  the  railway  company  was  not 
under   the   protection   of   the   contract   clause.      In   several   caaes   the 
attention   of  the   court  has   been   directed   to   the   distinction    between 
the   municipality   as   the   agent   of   the    State    for   governmental    pur- 
poses and   as  an   organization   to   care   for   local   needs   In   a   private 
or    proprietary    capacity,    but    the    court    has    always    held    that    this 
dlstinrtion    does    not    enable    a    municipality    to    invoke    the    contract 
clause   against   the    State    which   created    it.      See    Commissionera   v. 
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Lucas  (1876),  93  U.  S.  108;  Meriwether  v.  Garrett  (1880),  102  U.  S. 
472;  New  Orleans  v.  New  Orleans  Water  Works  CJo.  (1891),  142  U.  S. 
79;  Hunter  v.  Pittsburgh  (1907),  207  U.  S.  161.  However,  in  Boston 
V.  Jackson  (1922),  260  U.  S.  309,  the  Court  said,  "We  assume,  as  did 
the  Supreme  Judicial  Court,  that  the  State  may  confer  on  one  of  its 
subdivisions  like  a  city  or  town  the  private  proprietary  capacity  by 
which  it  may  acquire  contract  or  property  rights  protected  by  the 
Federal  Constitution  against  subsequent  impairment  by  its  creator 
the  State.  .  .  .  We  do  not  wish  to  be  understood  as  accepting 
such  assumption  as  an  established  rule."  On  the  other  hand  a 
municipality  which  violates  a  franchise  for  the  construction  of  public 
works  which  it  was  duly  authorized  to  grant  is  guilty  not  of  a  mere 
breach  of  contract  for  which  it  can  be  made  to  respond  in  damages 
but  of  an  infraction  of  the  contract  clause  which  renders  its  act 
entirely  void,  Walla  Walla  v.  Walla  Walla  Water  Co.  (1898),  172 
U.  S.  1. 

Election  or  appointment  to  an  office  does  not  give  the  holder  a 
contract  right  to  the  office,  nor  is  there  any  contract  that  the  com- 
pensation to  which  the  incumbent  was  entitled  at  the  time  he  took 
office  will  not  be  reduced  before  the  expiration  of  his  term,  Butler 
V.  Pennsylvania  (1850),  10  Howard,  402,  but  after  official  services 
have  been  rendered,  there  is  an  implied  contract  to  pay  for  them 
at  the  rate  established  by  law  at  the  time  they  were  rendered,  Fisk 
V.  Jefferson  Police  Jury  (1885),  116  U.  S.  131,  and  "this  obligation 
can  no  more  be  impaired  by  a  law  of  the  State  than  that  arising 
on  a  promissory  note."  A  public  offijce,  which  involves  no  contractual 
relationship,  is  to  be  distinguished  from  a  public  employment  to 
render  a  specified  service  for  a  specified  sum.  Hall  v.  Wisconsin 
(1880),   103   U.   S.   5. 

In  Detroit  United  Ry.  v.  Michigan  (1916),  242  U.  S.  238,  249,  Mr. 
Justice  Pitney  said: 

It   is   too   well   settled   to   be   open   to   further   debate   that 
where  this  court  is  called  upon  in  the  exercise  of  its  juris- 
diction to  decide  whether  State  legislation  impairs  the  obliga- 
tion  of  a  contract,   we  are  required   to   determine   upon   our 
independent    judgment    three    questions:       (1)    Was    there    a 
contract?     (2)    If  so,  what  obligation  arose  from  it?  and  (3) 
Has  that  obligation  been  impaired  by  suV>seqnent  legislation? 
While  the  Supreme  Court  will  determine  for  itself  the  existence  of 
a   contract   and   the   extent   of   its   obligation,    it   will   be   inclined.   If 
the  question  seems  to  be  "balanced   with  doubt,"  to   agree  with  the 
State  court,  Tampa  Water  Works  Co.  v.  Tampa   (1903).  199  U.  S.  241; 
Georgia  Ry.  &  Power  Co.  v.  Decatur   (1923),  262  U.  S.  432. 

On  the  contract  clause  see  W.  B.  Hunting,  The  Obligation  of  Con- 
tract Clause;  Cooley,  Constitutional  Limitations;  Patterson,  Federal 
Restraints  on  Btate  Action, 
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Section  2.     Contracts  Involving  Governmental  Powers. 
STATE  OF  NEW  JERSEY  v.  WILSON. 

Supreme  Coubt  of  the  United  States.     1812. 
7  Cranch,  164. 

This  case  was  submitted  to  this  court,  upon  a  statement  of 
facts,  without  arfrument. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court  as 
follows : — 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  court  of 
last  resort  in  the  state  of  New  Jersey,  by  which  the  plaintiffs 
allege  they  are  deprived  of  a  right  secured  to  them  by  the  con- 
stitution of  the  United  States.    The  case  appears  to  be  this: 

The  remnant  of  the  tribe  of  Delaware  Indians,  previous  to 
the  20th  February,  1758,  had  claims  to  a  considerable  portion  of 
lands  in  New  Jersey,  to  extinguish  which  became  an  object  with 
the  government  and  proprietors  under  the  conveyance  from  King 
Charles  II  to  the  Duke  of  York.  For  this  purpose,  a  convention 
was  held,  in  February  1758,  between  the  Indians,  and  com- 
mi.ssioners  appointed  by  the  government  of  New  Jersey;  at 
which  the  Indians  agreed  to  specify  particularly  the  lands  which 
they  claimed ;  release  their  claim  to  all  others ;  and  to  appoint 
certain  chiefs  to  treat  with  commissioners  on  the  part  of  the 
government,  for  the  final  extinguishment  of  their  whole  claim. 

On  the  9th  of  August  1758,  the  Indian  deputies  met  the  com- 
missioners, and  delivered  to  them  a  proposition  reduced  to 
writing:  the  basis  of  which  was,  that  the  government  should  pur- 
chase a  tract  of  land  on  which  they  might  reside,  in  consideration 
of  which  they  would  release  their  claim  to  all  other  lands  in  New 
Jersey,  south  of  the  river  Raritan. 

This  proposition  appears  to  have  been  assented  to  by  the  com- 
missioners; and  the  legislature,  on  the  12th  of  August  1758, 
passed  an  act  to  give  effect  to  this  agreement. 

This  act,  among  other  provisions,  authorizes  the  purchase 
of  lands  for  the  Indians,  restrains  them  from  granting  leases 
or  making  sales,  and  enacts  ''that  the  lands  to  be  purchased  for 
the  Indians  aforesaid,  shall  not  hereafter  be  subject  to  any  tax, 
any  law,  usage  or  castom  to  the  contrary  thereof,  in  any  wise 
notwithstanding." 

In  virtue  of  this  act,  the  convention  with  the  Indians  was 
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executed.  Lands  were  purchased  and  conveyed  to  trustees  for 
their  use,  and  the  Indians  released  their  claim  to  the  south  part 
of  New  Jersey. 

The  Indians  continued  in  peaceable  possession  of  the  lands 
thus  conveyed  to  them,  until  some  time  in  the  year  1801,  when, 
having  become  desirous  of  migrating  from  the  state  of  New 
Jersey,  and  of  joining  their  brethren  at  Stockbridge,  in  the 
state  of  New  York,  they  applied  for,  and  obtained  an  act  of  the 
legislature  of  New  Jersey,  authorizing  a  sale  of  their  land  in 
that  state. 

This  act  contains  no  expression  in  any  manner  respecting  the 
privilege  of  exemption  from  taxation,  which  was  annexed  to 
those  lands  by  the  act  under  which  they  were  purchased  and 
settled  on  the  Indians. 

In  ]803,  the  commissioners  under  the  last  recited  act  sold  and 
conveyed  the  lands  to  the  plaintiffs,  George  Painter  and  others. 

In  October  1804,  the  legislature  passed  an  act  repealing  that 
section  of  the  a<it  of  August  1758,  which  exempts  the  lands  there- 
in mentioned  from  tax:es :  the  lands  were  then  assessed,  and  the 
taxes  demanded.  The  plaintiffs,  thinking  themselves  injured 
by  this  assessment,  brought  the  case  before  the  courts,  in  the 
manner  prescribed  by  the  laws  of  New  Jersey,  and  in  the  highest 
court  of  the  state,  the  validity  of  the  repealing  act  was  affirmed, 
and  the  land  declared  liable  to  taxation.  The  cause  is  brought 
into  this  court  by  writ  of  error,  and  the  question  here  to  be 
decided  is,  does  the  act  of  1804  violate  the  constitution  of  the 
United  States. 

The  constitution  of  the  United  States  declares  that  no  state 
shall  ''pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts." 

In  the  case  of  Fletcher  v.  Peck,  it  was  decided  in  this  court, 
on  solemn  argument  and  much  deliberation,  that  this  provision 
of  the  constitution  extends  to  contracts  to  which  a  state  is  a 
party,  as  well  ay  to  contracts  between  individuals.  The  question 
then  is  narrowed  to  the  inquiry  whether,  in  the  case  stated  a  con- 
tract existed?  and  whether  the  contract  is  violated  by  the  act  ot 
1804? 

Every  requisite  to  the  formation  of  a  contract  is  found  in  the 
proceedings  between  the  then  colony  of  New  Jersey  and  the 
Indians.  The  subject  was  a  purchase  on  the  part  of  the  govern- 
ment of  extensive  claims  of  the  Indians,  the  extinguishment  of 
which  would  quiet  the  title  to  a  large  portion  of  the  province. 
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A  proposition  to  this  effect  is  made,  the  terms  stipulated,  the  con- 
sideration agreed  upon,  which  is  a  tract  of  land,  with  the  privi- 
lege of  exemption  from  taxation;  and  then,  in  consideration  of 
the  arrangement  previously  made,  one  of  which  this  act  of  assem- 
bly is  stated  to  be,  the  Indians  execute  their  deed  of  cession. 
This  is  cert<ainly  a  contract,  clothed  in  forms  of  unusual  solem- 
nity. The  privilege,  though  for  the  benefit  of  the  Indians,  is 
annexed,  by  the  terms  which  create  it,  to  the  land  itself,  not  to 
their  persons.  It  is  for  their  advantage  that  it  should  be  an- 
nexed to  the  land,  because,  in  the  event  of  a  sale,  on  which  alone 
the  question  could  become  material,  the  value  would  be  en- 
hanced by  it. 

It  is  not  doubted,  but  that  the  state  of  New  Jersey  might  have 
insisted  on  a  surrender  of  this  privilege,  as  the  sole  condition  on 
which  a  sale  of  the  property  should  be  allowed.  But  this  condi- 
tion has  not  been  insisted  on;  the  land  has  been  sold,  with  the 
assent  of  the  state,  with  all  its  privileges  and  immunities.  The 
purchaser  succeeds,  wdth  the  assent  of  the  state,  to  all  the  rights 
of  the  Indians;  he  stands,  with  respect  to  this  land,  in  their 
place,  and  claims  the  benefit  of  their  contract.  This  contract 
is  certainly  impaired  by  a  law  which  would  annul  this  essential 
part  of  it.     .     .     . 

It  is,  therefore,  considered  by  the  court,  that  the  said  judg- 
ment he  reversed  and  annulled,  and  that  the  cause  he  remanded 
to  the  said  court  of  errors.     .     .     . 


THE   PROVIDENCE   BANK   v.   BILLINGS. 

Supreme  Coubt  of  the  United  Stai-es.     1830. 
4  Peters,  514. 

Error  to  the  Supreme  Judicial  Court  of  the  state  of  Rhode 
Island. 

[In  1791  the  legislature  of  Rhode  Island  granted  a  charter  ta 
"The  President,  Directors,  and  Company  of  the  Providence 
Bank"  accompanied  by  the  usual  powers  of  a  banking  corpora- 
tion. In  1822  the  Legislature  imposed  on  every  bank  in  the  state 
except  the  Bank  of  the  United  States  a  tax  of  fifty  cents  on  every 
thousand  dollars  of  its  capital  stock.  The  Providence  Bank  re- 
fused to  pay  the  tax  and  officers  of  the  state  then  issued  a  war- 
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rant  of  distress  against  its  property.  The  Bank  brought  an  action 
of  trespass  against  them,  and  when  they  pled  the  act  of  the  legis- 
lature imposing  the  tax  the  Bank  demurred  on  the  ground  that 
the  act  impaired  the  contract  implied  in  its  charter  and  was 
contrary  to  the  Federal  Constitution.  The  judgment  of  the 
lower  court  in  favor  of  the  defendants  was  affirmed  by  the  Su- 
preme Court  of  Rhode  Island.  The  Bank  then  sued  out  a  writ 
of  error.] 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court.    .    .    . 

It  has  been  settled,  that  a  contract  entered  into  between  a  state 
and  an  individual,  is  as  fully  protected  by  the  tenth  section  of 
the  first  article  of  the  constitution,  as  a  contract  between  two 
individuals;  and  it  is  not  denied  that  a  charter  incorporating  a 
bank  is  a  contract.  Is  this  contract  impaired  by  taxing  the 
banks  of  the  state? 

This  question  is  to  be  answered  by  the  charter  itself.  It  con- 
tains no  stipulation  promising  exemption  from  taxation.  The 
state,  then,  has  made  no  express  contract  which  has  been  im- 
paired by  the  act  of  which  the  plaintiffs  complain.  No  words 
have  been  found  in  the  charter,  which,  in  themselves,  would 
justif}^  the  opinion,  that  the  power  of  taxation  was  in  the  view 
of  either  of  the  parties ;  and  that  an  exemption  of  it  was  intended, 
though  not  expressed.  The  plaintiffs  find  great  difficulty  in 
showing  that  the  charter  contains  a  promise,  either  express  or 
implied,  not  to  tax  the  bank.  The  elaborate  and  ingenious  argu- 
ment which  has  been  urged  amounts,  in  substance,  to  this.  The 
charter  authorizes  the  bank  to  employ  its  capital  in  banking 
transactions,  for  the  benefit  of  the  stockholders.  It  binds  the 
state  to  permit  these  transactions  for  this  object.  Any  law 
arresting  directly  the  operations  of  the  bank  would  violate  this 
obligation,  and  would  come  within  the  prohibition  of  the  consti- 
tution. But,  as  that  cannot  be  done  circuitously,  which  may  not 
be  done  directly,  the  charter  restrains  the  state  from  passing 
any  act  which  may  indirectly  destroy  the  profits  of  the  bank. 
A  power  to  tax  the  bank  may,  unquestionably,  be  carried  to  such 
an  excess  as  to  take  all  its  profits,  and  still  more  than  its  profits, 
for  the  use  of  the  state ;  and  consequently,  destroy  the  institu- 
tion. Now,  whatever  may  be  the  rule  of  expediency,  the  consti- 
tutionality of  a  measure  depends,  not  on  the  degree  of  its  exer- 
cise, but  on  its  principle.  A  power,  therefore,  which  may  in 
effect  destroy  the  charter,  is  inconsistent  with  it;  and  is  impli- 
edly renounced  by  granting  it.    Such  a  power  cannot  be  exercised 
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without  impairiBg  the  obligation  of  the  contract.  Whether 
puslied  to  its  extreme  point,  or  exercised  in  moderation,  it  is 
the  same  power,  and  is  hostile  to  tlie  rights  granted  by  the  char- 
ter. This  is  substantially  the  argument  for  the  bank.  The 
]ilaintiffs  cite  and  rely  on  several  sentiments  expressed,  on 
various  occasions  by  this  court,  in  support  of  these  positions. 

The  claim  of  the  Providence  Bank  is  certainly  of  the  first  im- 
pression. The  power  of  taxing  moneyed  corporations  has  been 
frequently  exercised ;  and  has  never  before,  so  far  as  is  known, 
been  resisted.  Its  novelty,  however,  furnishes  no  conclusive 
argument  against  it.  That  the  taxing  power  is  of  vital  impor- 
tance; that  it  is  essential  to  the  existence  of  government;  are 
truths  which  it  cannot  be  necessary  to  reaffirm.  They  are 
acknowledged  and  asserted  by  all.  It  would  seem,  that  the 
relinquishment  of  such  a  power  is  never  to  be  presumed. 
We  will  not  say,  that  a  state  may  not  relinquish  it;  that 
a  consideration  sufficiently  valuable  to  induce  a  partial  re- 
lease of  it,  may  not  exist;  but  as  the  whole  community  is 
interested  in  retaining  it  undiminished;  that  community 
has  a  right  to  insist,  that  its  abandonment  ought  not  to  be  pre- 
sumed, in  a  case  in  which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear. 

Tlie  plaintiffs  would  give  to  this  charter  the  same  construction 
as  if  it  contained  a  clause  exempting  the  bank  from  taxation  on 
its  stock  in  trade.  But  can  it  be  supposed,  that  such  a  clause 
w^ould  not  enlarge  its  privileges?  They  contend,  that  it  must 
be  implied;  because  the  power  to  tax  may  be  so  wielded  as  to 
defeat  the  purpose  for  which  the  charter  was  granted.  And  may 
not  this  be  said,  with  equal  truth,  of  other  legislative  powers? 
Does  it  not  also  apply,  with  equal  force,  to  every  incorporated 
company?  A  company  may  be  incorporated  for  the  purpose  of 
trading  in  goods,  as  well  as  trading  in  money.  If  the  policy  of 
tlie  state  should  lead  to  the  imposition  of  a  tax  on  unincorporated 
companies,  could  those  which  might  be  incorporated  claim  an 
exemption,  in  virtue  of  a  charter  which  does  not  indicate  such 
an  intention?  The  time  may  come,  when  a  duty  may  be  imposed 
on  manufactures.  Would  an  incorporated  company  be  exempted 
from  this  duty,  as  the  mere  consequence  of  its  charter? 

The  great  object  of  an  incorporation  is,  to  bestow  the  char- 
acter and  properties  of  individuality  on  a  collective  and  chang- 
ing body  of  men.  This  capacity  is  always  given  to  such  a  body. 
iVny  privileges  which  may  exempt  it  from  the  burdens  common 
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to  individuals,  do  not  flow  necessarily  from  the  charter,  but 
must  be  expressed  in  it,  or  they  do  not  exist.  If  the  power  of 
taxation  is  inconsistent  with  the  charter,  because  it  may  be  so 
exercised  hs  to  destroy  the  object  for  which  the  charter  is  given ; 
it  is  equally  inconsistent  with  every  other  charter,  because  it  is 
equally  capable  of  working  the  destruction  of  the  objects  for 
which  every  other  charter  is  given.  If  the  grant  of  a  power  to 
trade  in  money  to  a  given  amount,  implies  an  exemption  of 
the  stock  in  trade  from  taxation,  because  the  tax  may  absorb 
all  the  profits ;  then  the  grant  of  any  other  thing,  implies  the 
Rame  exemption ;  for  that  thing  may  be  taxed  to  an  extent  which 
will  render  it  totally  unprofitable,  to  the  grantee.  Land,  for  ex- 
ample, has,  in  many,  perhaps  in  all  the  states,  been  granted  by 
government  since  the  adoption  of  the  constitution.  This  grant 
is  a  contract,  the  object  of  which  is  that  the  profits  issuing  from 
it  shall  enure  to  the  benefit  of  the  grantee.  Yet  the  power  of 
taxation  may  be  carried  so  far  as  to  absorb  these  profits.  Does 
this  impair  the  obligation  of  the  contract?  The  idea  is  rejected 
by  all ;  and  the  proposition  appears  so  extravagant,  that  it  is 
difficult  to  admit  any  resemblance  in  the  cases.  And  yet,  if  the 
proposition  for  which  the  plaintiffs  contend  be  true,  it  carries 
us  to  this  point.  That  proposition  is,  that  a  power  which  is, 
in  itself,  capable  of  being  exerted  to  the  total  destruction  of  the 
grant,  is  inconsistent  with  the  grant ;  and  is  therefore,  impliedly 
relinquished  by  the  grantor,  though  the  language  of  the  instru- 
ment contains  no  allusion  to  the  subject.  If' this  be  an  abstract 
truth,  it  may  be  supposed  universal.  But  it  is  not  universal ; 
and  therefore,  its  truth  cannot  be  admitted,  in  these  broad  terms, 
in  any  case.  We  must  look  for  the  exemption  in  the  language 
of  the  instrument ;  and  if  we  do  not  find  it  there,  it  would  be 
going  very  far,  to  insert  it  by  construction. 

The  power  of  legislation,  and  consequently  of  taxation,  oper- 
ates on  all  the  persons  and  property  belonging  to  the  body  poli- 
tic. This  is  an  original  principle,  which  has  its  foundation  in 
society  itself.  It  is  granted  by  all,  for  the  benefit  of  all.  It 
resides  in  government,  as  a  part  of  itself,  and  need  not  be  re- 
served, when  property  of  any  description,  or  the  right  to  use  it 
in  any  manner,  is  granted  to  individuals  or  corporate  bodies. 
However  absolute  the  right  of  an  individual  may  be,  it  is  still  in 
)he  nature  of  that  right,  that  it  must  bear  a  portion  of  the  public 
burdens ;  and  that  portion  must  be  determined  by  the  legislature. 
This  \  ital  power  may  be  abused ;  but  the  constitution  of  tlie 
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United  States  was  not  intended  to  furnish  the  corrective  for 
every  abuse  of  power  which  may  be  committed  by  the  state 
grovernments.  Tlie  interest,  wisdom  and  justice  of  the  represent- 
ative body,  and  its  relations  with  its  constituents,  furnish  the 
only  security,  where  there  is  no  express  contract,  against  unjust 
and  excessive  taxation ;  as  well  as  against  unwise  legislation  gen- 
erally.    .     .     . 

Affirmed,  with  costs. 


THE  PROPRIETORS  OF  THE  CHARLES  RIVER  BRIDGE, 

Plaintiffs  in  Error,  v.  THE  PROPRIETORS  OF  THE 

WARREN  BRIDGE  and  others. 

Supreme  Coijet  of  the  United  States.     1837. 
11  Peters,  420. 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts. 

[In  1650  the  Legislature  of  Massachusetts  granted  to  the  presi- 
dent of  Harvard  College  *'the  liberty  and  power"  to  dispose  of 
the  ferry  over  the  Charles  River  from  Charlestown  to  Boston, 
and  under  this  grant  Harvard  College  received  the  profits  of 
this  ferry  until  1785,  when  the  legislature  incorporated  "The 
Proprietors  of  the  Charles  River  Bridge,"  and  authorized  the 
company  to  construct  a  bridge  at  the  place  where  the  ferry  then 
was.  Provision  was  made  for  compensating  Harvard  College 
for  the  impairment  of  the  value  of  its  ferry  franchise.  In  1828 
the  legislature  incorporated  another  company  by  the  name  of 
"The  Proprietors  of  the  Warren  Bridge,"  and  authorized  it  to 
construct  another  bridge  so  close  to  the  Charles  River  Bridge 
that  in  Charlestown  the  termini  of  the  two  bridges  would  be  only 
sixteen  rods  apart  and  in  Boston  about  fifty  rods  apart.  By 
the  terms  of  its  charter  the  Warren  bridge  was  to  be  surrendered 
to  the  state  as  soon  as  the  tolls  received  should  reimburse  the 
proprietors  for  their  expenses  in  building  and  supporting  it, 
but  in  any  event  at  the  end  of  six  years  from  the  lime  they  beeran 
to  receive  tolls.  The  Charles  River  Bridge  Company  sought  to 
enjoin  the  construction  of  the  Warren  bridge  on  the  ground 
that  the  act  authorizing  its  erection  impaired  the  obligation  of 
the  contract  between  the  petitioners  and  the  Commonwealth  of 
Massachusetts.     The  Supreme  Judicial  Court  of  Massachusetts 
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dismissed  the  bill,  7  Pickering,  344,  whereupon  this  writ  of  error 
was  sued  out.  When  the  case  came  on  for  hearing,  the  Warren 
bridge  had  been  completed  and  surrendered  to  the  state  and  was 
maintained  as  a  free  bridge.] 

Taney,  Ch.  J.,  delivered  the  opinion  of  the  court.    .    .    . 

The  plaintiffs  in  error  insist,  mainly,  upon  two  grounds:  1st. 
That  by  virtue  of  the  grant  of  1650,  Harvard  College  was  en- 
titled, in  perpetuity,  to  the  right  of  keeping  a  ferry  between 
Charlestown  and  Boston;  that  this  right  was  exclusive;  and 
that  the  legislature  had  not  the  power  to  establish  another  ferry 
on  the  same  line  of  travel,  because  it  would  infringe  the  rights 
of  the  college;  and  that  these  rights,  upon  the  erection  of  the 
bridge  in  the  place  of  the  ferry,  under  the  charter  of  1785,  were 
transferred  to,  and  became  vested  in  ''the  proprietors  of  the 
Charles  River  Bridge;"  and  that  under,  and  by  virtue  of  this 
transfer  of  the  ferry-right,  the  rights  of  the  bridge  company  were 
as  exclusive  in  that  line  of  travel,  as  the  rights  of  the  ferry.  2d. 
That  independently  of  the  ferr^^-right,  the  acts  of  the  legisla- 
ture of  Massachusetts,  of  1785  and  1792,  by  their  true  con- 
struction, necessarily  implied,  that  the  legislature  w^ould  not 
authorize  another  bridge,  and  especially  a  free  one,  by  the  side 
of  this,  and  placed  in  the  same  line  of  travel,  whereby  the  fran- 
chise granted  to  the  "Proprietors  of  the  Charles  River  Bridge" 
should  be  rendered  of  no  value ;  and  the  plaintiffs  in  error  con- 
tend, that  the  grant  of  the  ferry  to  the  college,  and  of  the  char- 
ter to  the  proprietors  of  the  bridge,  are  both  contracts  on  the 
part  of  the  state ;  and  that  the  law  authorizing  the  erection  of 
the  Warren  bridge  in  1828,  impairs  the  obligation  of  one  or  both 
of  these  contracts.      .     .     . 

This  brings  us  to  the  act  of  the  legislature  of  Massachusetts, 
of  1785,  by  which  the  plaintiffs  were  incorporated  by  the  name 
of  "The  Proprietors  of  the  Charles  River  Bridge;"  and  it  is 
here,  and  in  the  law  of  1792,  prolonging  their  charter,  that  we 
must  look  for  the  extent  and  nature  of  the  franchise  conferred 
upon  the  plaintiffs.  Much  has  been  said  in  the  argument  of  the 
principles  of  construction  by  which  this  law  is  to  be  expounded, 
and  what  undertakings,  on  the  part  of  the  state,  may  be  im- 
plied. The  court  think  there  can  be  no  serious  difficulty  on  that 
head.  It  is  the  grant  of  certain  franchises,  by  the  public,  to  a 
private  corporation,  and  in  a  matter  where  the  public  interest 
is  concerned.  The  rule  of  construction  in  such  cases  is  well 
settled,  both  in  England,  and  by  the  decision  of  our  own  tribu- 
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nals.  In  the  case  of  the  Proprietors  of  the  Stourbridge  Canal  v. 
Wheeley  and  others,  2  B.  &  Ad.  793,  the  court  say,  ''the  canal 
having  been  made  under  an  act  of  parliament,  the  rights  of  the 
plaintiffs  are  derived  entirely  from  that  act.  This,  like  many 
other  cases,  is  a  bargain  between  a  company  of  adventurers  and 
the  public,  the  terms  of  which  are  expressed  in  the  statute;  and 
the  rule  of  construction  in  all  such  cases,  is  now  fully  established 
to  be  this — that  any  ambiguity  in  the  terms  of  the  contract, 
must  operate  against  the  adventurers,  and  in  favor  of  the  pub- 
lic, and  the  plaintiffs  can  claim  nothing  that  is  not  clearly  given 
them  by  the  act."  And  the  doctrine  thus  laid  down  is  abun- 
dantly sustained  by  the  authorities  referred  to  in  this  decision 
The  case  itself  w^as  as  strong  a  one  as  could  well  be  imagined, 
for  giving  to  the  canal  company,  by  implication,  a  right  to  the 
tolls  they  demanded.  Their  canal  had  been  used  by  the  defend- 
ants, to  a  very  considerable  extent,  in  transporting  large  quan- 
tities of  coal.  The  rights  of  all  persons  to  navigate  the  canal, 
were  expressly  secured  by  the  act  of  parliament;  so  that 
the  company  could  not  prevent  them  from  using  it,  and  the  toll 
demanded  was  admitted  to  be  reasonable.  Yet,  as  they  only  used 
one  of  the  levels  of  the  canal,  and  did  not  pass  through  the 
locks;  and  the  statute,  in  giving  the  right  to  exact  toll,  had 
given  it  for  articles  which  passed  "through  any  one  or  more 
of  the  locks,"  and  had  said  nothing  as  to  toll  for  navigating  one 
of  the  levels;  the  court  held,  that  the  right  to  demand  toll,  in 
the  latter  case,  could  not  be  implied,  and  that  the  company  were 
not  entitled  to  recover  it.  This  was  a  fair  case  for  an  equitable 
construction  of  the  act  of  incorporation,  and  for  an  implied 
grant,  if  such  a  rule  of  construction  could  ever  be  permitted  in 
a  law  of  that  description.  For  the  canal  had  been  made  at  the 
expense  of  the  company ;  the  defendants  had  availed  themselves 
of  the  fruits  of  their  labors,  and  used  the  canal  freely  and  exten- 
sively for  their  own  profit.  Still,  the  right  to  exact  toll  could 
not  be  implied,  because  such  a  privilege  was  not  found  in  the 
charter. 

Borrowing,  as  w^e  have  done,  our  system  of  jurisprudence 
from  the  English  law;  and  having  adopted,  in  every  other  case, 
civil  and  criminal,  its  rules  for  the  construction  of  statutes;  is 
there  anything  in  our  lor-al  situation,  or  in  the  nature  of  our  po- 
litical institutions,  which  should  lead  us  to  depart  from  the 
principle,  where  corporations  are  concerned?  Are  we  to  apply 
to  acts  of  incorporation,  a  rule  of  construction  differing  from 
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that  of  the  English  law,  and,  by  implication,  make  the  terms 
of  a  charter  in  one  of  the  states,  more  unfavorable  to  the  public 
than  upon  an  act  of  parliament,  framed  in  the  same  words, 
would  be  sanctioned  in  an  English  court  ?  Can  any  good  reason 
be  assigned,  for  excepting  this  particular  class  of  cases  from 
the  operation  of  the  general  principle;  and  for  introducing  a 
new  and  adverse  rule  of  construction  in  favor  of  corporations, 
while  we  adopt  and  adhere  to  the  rules  of  construction  known 
to  the  English  common  law,  in  every  other  case,  without  excep- 
tion 1  We  think  not ;  and  it  would  present  a  singular  spectacle, 
if,  while  the  courts  in  England  are  restraining,  within  the  strict- 
est limits,  the  spirit  of  monopoly,  and  exclusive  privileges  in 
nature  of  monopolies,  and  confining  corporations  to  the  privileges 
plainly  given  to  them  in  their  charter;  the  courts  of  this 
country  should  be  found  enlarging  these  privileges  by  implica- 
tion; and  construing  a  statute  more  unfavorably  to  the  public, 
and  to  the  rights  of  the  communit}^  than  would  be  done  in  a 
like  case  in  an  English  court  of  justice.     .     .     . 

Adopting  the  rule  of  construction  above  stated  as  the  settled 
one,  we  proceed  to  apply  it  to  the  charter  of  1785  to  the  propri- 
etors of  the  Charles  River  bridge.  This  act  of  incorporation  is 
in  the  usual  form,  and  the  privileges  such  as  are  commonly  given 
to  corporations  of  that  kind.  It  confers  on  them  the  ordinary 
faculties  of  a  corporation,  for  the  purpose  of  building  the  bridge ; 
and  establishes  certain  rates  of  toll,  which  the  company  are 
authorized  to  take:  this  is  the  whole  grant.  There  is  no  exclu- 
sive privilege  given  to  them  over  the  waters  of  Charles  river, 
above  or  below  their  bridge;  no  right  to  erect  another  bridge 
themselves,  nor  to  prevent  other  persons  from  erecting  one,  no 
engagement  from  the  state,  that  another  shall  not  be  erected;  and 
no  undertaking  not  to  sanction  competition,  nor  to  make  im- 
provements that  may  diminish  the  amount  of  its  income.  Upon 
all  these  subjects,  the  charter  is  silent ;  and  nothing  is  said  in  it 
a')Out  a  line  of  travel,  so  much  insisted  on  in  the  argument,  in 
\rhich  they  are  to  have  exclusive  privileges.  No  words  are  used 
from  which  an  intention  to  grant  any  of  these  rights  can  be  in- 
ferred;  if  the  plaintiff  is  entitled  to  them,  it  must  be  implied, 
simply,  from  the  nature  of  the  grant;  and  cannot  be  inferred, 
from  the  words  by  which  the  grant  is  made. 

The  relative  position  of  the  Warren  bridge  has  already  been 
described.  It  does  not  interrupt  the  passage  over  the  Charles 
River  bridge,  nor  make  the  way  to  it,  or  from  it,  less  convenient. 
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None  of  the  faculties  or  franchises  granted  to  that  corporation, 
have  been  revoked  by  the  legislature;  and  its  right  to  take  the 
tolls  granted  by  the  charter  remains  unaltered.  In  short,  aU 
the  franchises  and  rights  of  property,  enumerated  in  the  char- 
ter, and  there  mentioned  to  have  been  granted  to  it,  remain 
unimpaired.  But  its  income  is  destroyed  by  the  Warren  bridge; 
which,  being  free,  draws  off  the  passengers  and  property  which 
would  have  gone  over  it,  and  renders  their  franchise  of  no  value. 
This  is  the  gist  of  the  complaint.  For  it  is  not  pretended,  that 
the  erection  of  the  Warren  bridge  would  have  done  them  any 
injur}',  or  in  any  degree  affected  their  right  of  property,  if  it 
had  not  diminished  the  amount  of  their  tolls.  In  order,  then, 
to  entitle  themselves  to  relief,  it  is  necessary  to  show,  that  the 
legislature  contracted  not  to  do  the  act  of  which  they  complain; 
and  that  they  impaired,  or  in  other  words,  violated,  that  contract 
by  the  erection  of  the  Warren  bridge. 

The  inquiry,  then,  is,  does  the  charter  contain  such  a  contract 
on  the  part  of  the  state?  Is  there  any  such  stipulation  to  be 
found  in  that  instrument?  It  must  be  admitted  on  all  hands, 
that  there  is  none ;  no  words  that  even  relate  to  another  bridge, 
or  to  the  diminution  of  their  tolls,  or  to  the  line  of  travel.  If  a 
contract  on  that  subject  can  be  gathered  from  the  charter,  it 
must  be  by  implication^  and  cannot  be  found  in  the  words  used. 
Can  such  an  agreement  be  implied?  The  rule  of  construction 
before  stated  is  an  answer  to  the  question ;  in  charters  of  this 
description,  no  rights  are  taken  from  the  public,  or  given  to  the 
corporation,  beyond  those  which  the  words  of  the  charter,  by 
their  natural  and  proper  construction,  purport  to  convey.  There 
are  no  words  which  import  such  a  contract  as  the  plaintiffs  in 
error  contend  for,  and  none  can  be  implied ;  and  the  same  answer 
must  be  given  to  them  that  was  given  by  this  court  to  Providence 
Bank.  [4  Pet.  514.]  The  whole  community  are  interested  in  this 
inquiry,  and  they  have  a  right  to  require  that  the  power  of  pro- 
moting their  comfort  and  convenience,  and  of  advancing  the 
public  prosperity,  by  providing  safe,  convenient  and  cheap  ways 
for  the  transportation  of  produce,  and  the  purposes  of  travel 
shall  not  be  construed  to  have  been  surrendered  or  diminished 
by  the  state,  unless  it  shall  appear  by  plain  words,  that  it  was 
intended  to  be  done.      .     .     . 

Indeed,  the  practice  and  usage  of  almost  every  state  in  the 
Tnion,  old  enough  to  have  commenced  the  work  of  internal  im- 
provement, is  opposed  to  the  doctrine  contended  for  on  the  part 
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of  the  plaintiffs  in  error.  Turnpike  roads  have  been  made  in  suc- 
cession, on  the  same  line  of  travel ;  the  later  ones  interfering  ma- 
terially with  the  profits  of  the  first.  These  corporations  have,  in 
some  instances,  been  utterly  ruined  by  the  introduction  of  newer 
and  better  modes  of  transportation  and  travelling.  In  some 
cases,  railroads  have  rendered  the  turnpike  roads  on  the  same 
line  of  travel  so  entirely  useless,  that  the  franchise  of  the  turn- 
pike corporation  is  not  worth  preserving.  Yet  in  none  of  these 
cases  have  the  corporations  supposed  that  their  privileges  were 
invaded,  or  any  contract  violated  on  the  part  of  the  state.  Amid 
the  multitude  of  cases  which  have  occurred,  and  have  been  daily 
occurring  for  the  last  forty  of  fifty  years,  this  is  the  first  in- 
stance in  which  such  an  implied  contract  has  been  contended  for, 
and  this  court  called  upon  to  infer  it,  from  an  ordinary  act  of 
incorporation,  containing  nothing  more  than  the  usual  stipula- 
tions and  provisions  to  be  found  in  every  such  law.  The 
absence  of  any  such  controversy,  when  there  must  have  been  so 
many  occasions  to  give  rise  to  it,  proves,  that  neither  states,  nor 
individuals,  nor  corporations,  ever  imagined  that  such  a  contract 
could  be  implied  from  such  charters.  It  shows,  that  the  men 
who  voted  for  these  laws  never  imagined  that  they  were  forming 
such  a  contract ;  and  if  we  maintain  that  they  have  made  it,  we 
must  create  it  by  a  legal  fiction,  in  opposition  to  the  truth  of 
the  fact,  and  the  obvious  intention  of  the  party.  We  cannot 
deal  thus  with  the  rights  reserved  to  the  states ;  and  by  legal  in- 
tendments and  mere  technical  reasoning,  take  away  from  them 
any  portion  of  that  power  over  their  owti  internal  police 
and  improvement,  which  is  so  necessary  to  their  well-being  and 
prosperity. 

And  what  would  be  the  fruits  of  this  doctrine  of  implied  con- 
tracts, on  the  part  of  the  states,  and  of  property  in  a  line  of  travel 
by  a  corporation,  if  it  should  now  be  sanctioned  by  this  court? 

, To  what  results  would  it  lead  us?  If  it  is  to  be  found  in  tlie 
charter  to  this  bridge,  the  same  process  of  reasoning  must  dis- 

.cover  it,  in  the  various  acts  which  have  been  passed,  within  the 
last  forty  years,  for  turnpike  companies.  And  what  is  to  be  the 
extent  of  the  privileges  of  exclusion  on  the  different  sides  of  the 
road?  The  counsel  who  have  so  ably  argued  this  case,  have  not 
attempted  to  define  it  by  any  certain  boundaries.  How  far  must 
the  new  improvement  be  distant  from  tlie  old  one  ?  How  near  may 
you  approach,  without  invading  its  riglits  in  the  privileged  line? 
If  this  court  should  establish  the  principles  now  contended  for, 
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wliat  is  to  become  of  the  numerous  railroads  established  on  the 
same  line  of  travel  with  turnpike  companies;  and  which  have 
rendered  the  franchises  of  the  turnpike  corporations  of  no  value? 
Let  it  once  be  understood,  that  such  charters  carry  with  them 
these  implied  contracts,  and  give  this  unknown  and  undefined 
property  in  a  line  of  traveling;  and  you  will  soon  find  the  old 
turnpike  corporations  awakening  from  their  sleep  and  calling  up- 
on til  is  court  to  put  down  the  improvements  whii-h  have  taken 
their  place.  The  millions  of  property  which  have  been  invested  in 
railroads  and  canals,  upon  lines  of  travel  which  had  been  before 
occupied  by  turnpike  corporations,  will  be  put  in  jeopardy.  We 
shall  be  thrown  back  to  the  improvements  of  the  last  century, 
and  obliged  to  stand  still,  until  the  claims  of  the  old  turnpike 
corporations  shall  be  satisfied ;  and  they  shall  consent  to  permit 
these  states  to  avail  themselves  of  the  lights  of  modern  science, 
and  to  partake  of  the  benefit  of  those  improvements  which  are 
now  adding  to  the  wealth  and  prosperity,  and  the  convenience 
and  comfort,  of  every  other  part  of  the  civilized  world.  Nor 
is  this  all.  This  court  will  find  itself  compelled  to  fix,  by  some 
arbitrary  rule,  the  width  of  this  new  kind  of  property  in  a  line 
of  travel ;  for  if  such  a  right  of  property  exists,  we  have  no  lights 
to  guide  us  in  marking  out  its  extent,  unless,  indeed,  we  resort 
to  the  old  feudal  grants,  and  to  the  exclusive  rights  of  ferries, 
by  prescription,  between  towns ;  and  are  prepared  to  decide  that 
when  a  turnpike  road  from  one  town  to  another,  had  been  made, 
no  railroad  or  canal,  between  these  two  points,  could  afterwards 
be  established.  This  court  are  not  prepared  to  sanction  princi- 
ples which  must  lead  to  such  results.    .    .    . 

The  judgment  of  the  supreme  judicial  court  of  the  common- 
wealth of  Massachusetts,  dismissing  the  plaintiffs'  hill,  must 
therefore,  he  affirmed,  with  costs. 

[Mr.  Justice  B^vldwin  delivered  a  concurring  opinion.  Mr. 
Justice  McLean  delivered  an  opinion  in  which  he  argued  that 
the  ca.se  should  be  dismissed  for  want  of  jurisdiction.  Mr. 
Justice  Story  delivered  a  dissenting  opinion,  in  which  Mr.  Jus- 
tice Thompson  concurred.] 

Note. — For  an  excellent  history  of  the  Charles  River  Bridge  case, 
with  criticism  of  the  decision  by  Webster,  Kent  and  other  eminent 
lawyers  of  the  day,  see  Warren,  History  of  the  Harvard  Law  School, 
1,  ch.  24. 


FERTILIZING  CO.  v.  HYDE  PARK.  485 

FERTILIZING  COMPANY  v.  HYDE  PARK. 

Supreme  Cottrt  of  the  United  States.     1878. 
97  United  States,  659. 

Error  to  the  Supreme  Court  of  the  State  of  Illinois. 

[The  Northwestern  Fertilizing  Company,  incorporated  in 
1867,  for  the  purpose  of  maintaining  chemical  works  for  the 
converi^ion  of  dead  animals  and  other  animal  matter  into  agri- 
cultural fertilizer,  established  its  works  within  limits  designated 
in  its  charter  at  a  point  then  about  three  miles  south  of  Chi- 
cago. At  that  time  the  surrounding  country  was  swampy  and 
almost  uninhabited,  but  at  the  time  of  this  suit  it  was  occupied 
by  the  village  of  Hyde  Park.  To  these  works  the  offal  of  the 
slaughter  houses  of  Chicago  was  transported  daily,  constituting, 
in  the  words  of  the  lower  court,  *'as  great  a  nuisance  as  could 
be  found  or  even  created."  In  1869  the  charter  of  the  village 
of  Hyde  Park  was  revised  and  it  was  given  extensive  police 
powers  but  was  enjoined  from  exercising  them  against  the  Fer- 
tilizer Company  for  two  years.  After  the  expiration  of  two 
years,  the  Company  was  notified  that  a  village  ordinance,  al- 
ready adopted,  which  forbade  the  transportation  of  offensive 
matter  through  the  village,  would  be  enforced.  As  the  trans- 
portation continued,  the  engineer  and  other  employes  of  the 
railway  were  arrested  and  fined.  Tlie  Company  then  sought  to 
enjoin  the  further  enforcement  of  the  ordinance.  The  decree  of 
the  lower  court  dismissing  the  bill  was  affirmed  by  the  Supreme 
Court  of  Illinois.    The  Company  then  sued  out  a  writ  of  error.] 

Mr.   Justice   Swayne   delivered   the   opinion   of   the   court. 

The  plaintiff  in  error  claims  that  it  is  protected  by  its  charter 
from  the  enforcement  against  it  of  the  ordinances  complained  of. 
and  that  its  charter  is  a  contract  within  the  meaning  of  the 
contract  clause  of  the  Constitution  of  the  United  States. 
Whether  this  is  so,  is  the  question  to  be  considered. 

The  rule  of  construction  in  this  class  of  cases  is  that  it  shall 
be  most  strongly  against  the  corporation.  Every  reasonable 
doubt  is  to  be  resolved  adversely.  Nothing  is  to  be  taken  as 
conceded  but  what  is  given  in  unmistakable  terms,  or  by  an 
implication  equally  clear.  The  affirmative  must  be  shown.  Si- 
lence is  negation,  and  doubt  is  fatal  to  the  claim.    This  doctrine 
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is  vital  to  the  public  welfare.  It  is  axiomatic  in  the  jurispru- 
dence of  this  court.    .    .    . 

Continued  succession  is  given  to  corporations  to  prevent  em- 
barrassment arising  from  the  death  of  their  members.  One 
striking  dilTerence  between  the  artificial  and  a  natural  person 
is,  that  the  latter  can  do  any  thing  not  forbidden  by  law,  while 
the  former  can  do  only  what  is  so  permitted.  Its  powers  and 
immumties  depend  primarily  upon  the  law  of  its  creation.  Be- 
yond that  it  is  subject,  like  individuals,  to  the  will  of  the  law- 
making power. 

If  the  intent  of  the  legislature  touching  the  point  under  con- 
sideration be  sought  in  the  charter  and  its  history,  it  will  be 
found  to  be  in  accordance  with  the  view  we  have  expressed  as 
matter  of  law.  Three  days  before  the  charter  of  the  plaintiff 
in  error  became  a  law,  the  legislature  declared  that  the  power 
of  the  village  as  to  nuisances  should  not  extend  to  those  engaged 
in  the  business  to  which  the  charter  relates.  The  subject  must 
liave  been  fully  present  to  the  legislative  mind  when  the  com- 
pany's charter  was  passed.  If  it  were  intended  the  exemption 
should  be  inviolable,  why  was  it  not  put  in  the  company's  char- 
ter as  well  as  in  that  of  the  village  ?  The  silence  of  the  former, 
under  the  circumstances,  is  a  pregnant  fact.  In  one  case  it  was 
doubtless  known  to  all  concerned  that  the  restriction  would  be 
irrepealable,  while  in  the  other,  that  it  could  be  revoked  at  any 
time.  In  the  revised  village  charter  of  1869,  the  exemption  was 
limited  to  two  years  from  the  passage  of  tlie  act.  This  was 
equivalent  to  a  declaration  that  after  the  lapse  of  the  two  years 
the  full  power  of  the  village  might  be  applied  to  the  extent 
found  necessary.  Corporations  in  such  cases  are  usually  pro- 
lific of  promises,  and  the  legislature  was  willing  to  await  the 
event  for  the  time  named. 

That  a  nuisance  of  a  flagrant  character  existed,  as  found  by 
the  court  below,  is  not  controverted.  We  cannot  doubt  that  the 
police  power  of  the  State  was  applicable  and  adequate  to  give 
an  effectual  remedy.  That  power  belonged  to  the  States  when 
the  Federal  Constitution  was  adopted.  They  did  not  surrender 
it,  and  they  all  have  it  now.  It  extends  to  the  entire  property 
and  business  within  their  local  jurisdiction.  Both  are  subject 
to  it  in  all  proper  ca.ses.  It  rests  upon  the  fundamental  prin- 
ciple that  every  one  shall  so  use  his  own  as  not  to  wrong  and 
injure  another.     To  regulate  and  abate  nuisances  is  one  of  its 
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ordinary  functions.     The  adjudged  cases  showing  its  exercise 
where  corporate  franchises  were  involved  are  numerous.    .     .    . 

In  the  case  before  us  it  does  not  appear  that  the  factory  could 
not  be  removed  to  some  other  place  south  of  the  designated  line, 
where  it  could  be  operated,  and  where  offal  could  be  conveyed 
to  it  from  the  city  by  some  other  railroad,  both  without  rightful 
objection.  The  company  had  the  choice  of  any  point  within  the 
designated  limits.     In  that  respect  there  is  no  restriction. 

The  charter  was  a  sufficient  license  until  revoked ;  but  we  can- 
not regard  it  as  a  contract  guaranteeing,  in  the  locality  original- 
ly selected,  exemption  for  fifty  years  from  the  exercise  of  the 
police  power  of  the  State,  however  serious  the  nuisance  might 
become  in  the  future,  by  reason  of  the  growth  of  population 
around  it.  The  owners  had  no  such  exemption  before  they 
were  incorporated,  and  we  think  the  charter  did  not  give  it  to 
them.    .    .    . 

Decree  affirmed. 

Mr.  Justice  Field  did  not  sit  in  this  case,  nor  take  any  part 
in  its  decision ;  ]\Ir.  Justice  Miller  concurred  in  the  judgment ; 
Mr.  Justice  Strong  dissented. 

Mr.  Justice  Miller.  I  concur  in  the  judgment  of  the  court, 
but  cannot  agree  to  the  principal  argument  by  which  it  is  sup- 
ported in  the  opinion.  As  the  question  turns  upon  the  existence 
of  a  contract  and  its  nature,  and  not  upon  the  power  of  the 
legislature  to  pass  laws  affecting  the  health  and  comfort  of  the 
community,  a  reference  to  them  and  to  the  power  to  repeal  and 
modify  them,  where  no  contract  is  in  question,  is  irrelevant.  It 
is  said  that  such  contract  as  may  be  found  in  the  present  case 
was  made  subject  to  the  police  power  of  the  legislature  over  the 
class  of  subjects  to  which  it  relates.  The  extent  to  which  this 
is  true  depends  upon  the  specific  character  of  the  contract  and 
not  upon  the  general  doctrine.  This  court  has  repeatedly  de- 
cided that  a  State  may  by  contract  bargain  away  her  right  of 
taxation.  I  have  not  concurred  in  that  view,  but  it  is  the  set- 
tled law  of  this  court.  If  a  State  may  make  a  contract  on  that 
subject  which  it  cannot  abrogate  or  repeal,  it  may,  with  far 
more  reason,  make  a  contract  for  a  limited  time  for  the  removal 
of  a  continuing  nuisance  from  a  populous  city. 

The  nuisance  in  the  case  before  us  was  the  very  subject-matter 
of  the  contract.  The  consideration  of  the  contract  was  that  the 
company  might  and  should  do  certain  things  which  affected  the 
health  and  comfort  of  the  community ;  and  the  State  can  no 
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more  impair  the  obligration  of  that  contract  than  it  can  resume 
the  right  of  taxation  ^vhich  it  has  on  valid  consideration  agreed 
not  to  exercise,  because  in  either  case  the  wisdom  of  its  legisla- 
tion has  become  doubtful.  If  the  good  of  the  entire  community 
requires  the  destruction  of  the  company's  rights  under  this  con- 
tract, let  the  entire  community  pay  therefor,  by  condemning  the 
same  for  public  use. 

But  I  agree  that  contracts  like  this  must  be  clearly  established, 
and  the  powers  of  the  legislature  can  only  be  limited  by  the 
express  terms  of  the  contract,  or  by  what  is  necessarily  implied. 
In  the  case  before  us,  the  company  has  two  correlative  rights  in 
regard  to  the  offal  at  the  slaughter-houses  in  Chicago.  One  is 
to  have  within  the  limit  of  that  city  depots  for  receiving  it,  and 
the  other  is  to  carry  it  to  a  place  in  Cook  County  south  of  the 
dividing  line  between  townships  37  and  38.  The  city  or  the 
State  legislature  is  not  forbidden  by  the  contract  to  locate  such 
depots  within  the  city,  where  the  health  of  the  city  requires ;  in 
other  words,  the  company  has  not  the  choice  of  location  within 
the  city.  So,  in  regard  to  the  chemical  works.  The  company, 
by  its  contract,  is  entitled  to  have  them  in  Cook  County  south 
of  the  line  mentioned ;  but  the  precise  locality  within  that  large 
space  is  a  fair  subject  of  regulation  by  the  police  power  of  the 
State,  or  of  any  town  to  which  it  has  been  delegated.  If  within 
the  limits  of  Hyde  Park,  that  town  may  pass  such  laws  concern- 
ing its  health  and  comfort  as  may  require  the  company  to  seek 
another  location  south  of  the  designated  line,  without  impairing 
the  terms  of  the  contract. 

It  is  .said  that  the  only  railroad  by  which  the  company  can 
carry  offal  passes  through  Hyde  Park,  and  that  the  ordinance 
is  fatal  to  the  use  of  the  road.  But  the  State  did  not  contract 
that  the  company  might  carry  by  railroad,  still  less  by  that  road. 
In  short,  in  my  opinion,  there  is  within  the  limits  of  the  original 
designation  of  boundary  ample  space  where  the  company  may 
exercise  the  power  granted  by  the  contract,  without  violating  the 
ordinances  of  Hyde  Park,  and  they,  as  a  police  regulation  of 
health  and  comfort,  are  tlierefore  valid,  as  not  infringing  that 
contract. 

For  this  rea.son  alone,  I  think  the  decree  should  be  affirmed. 

Mr.  Justice  Strong.  I  cannot  concur  in  the  judgment  di- 
rected by  the  court  in  this  case.  .  .  .  The  police  power  of  a 
State  is  no  more  sacred  than  its  taxing  power.  We  have  held 
again  and  again  that  a  State  may  by  contract  with  one  of  its 
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corporations  bind  itself  not  to  tax  the  property  of  that  corpora- 
tion. If  so,  why  may  it  not  bind  itself  not  to  exercise  its  police 
power  over  certain  employments?     .     .    . 


STONE  V.  MISSISSIPPI. 

SUPBEME   COUET    OF    THE   UNITED    STATES.       1S80. 

101  United  States,  814. 

Error  to  the  Supreme  Court  of  the  State  of  IMississippi. 

[In  1867  the  Legislature  of  Mississippi  incorporated  a  society 
for  carrying  on  a  lottery  under  the  name  of  "The  Mississippi 
Agricultural.  Educational,  and  Manufacturing  Aid  Society." 
The  constitution  of  Mississippi  adopted  in  1869  provided  that 
''the  legislature  shall  never  authorize  any  lottery;  .  .  .  nor 
shall  any  lottery  heretofore  authorized  be  permitted  to  be 
drawn."  In  1870  the  Legislature  declared  it  unlawful  to  con- 
duct a  lottery.  In  1874  the  Attorney  General  of  Mississippi 
instituted  proceedings  against  Stone  and  other  officers  of  the 
Aid  Society  alleging  that  they  were  conducting  a  lottery  con- 
trary to  law.  The  lower  court's  judgment  for  the  State  was 
affirmed  by  the  Supreme  Court  of  Mississippi.  This  writ  of 
error  was  then  sued  out.] 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

It  is  now  too  late  to  contend  that  any  contract  which  a  state 
actually  enters  into  when  granting  a  charter  to  a  private  cor- 
poration is  not  within  the  protection  of  the  clause  in  the  Consti- 
tution of  the  United  States  that  prohibits  states  from  passing 
laws  impairing  the  obligation  of  contracts.  (Art.  1,  sect.  10.) 
The  doctrines  of  Trustees  of  Dartmouth  College  v.  Woodward 
(4  Wheat.  518),  announced  by  this  court  more  than  sixty  years 
ago,  have  become  so  imbedded  in  the  jurisprudence  of  the  United 
States  as  to  make  them  to  all  intents  and  purposes  a  part  of  the 
Constitution  itself.  In  this  connection,  however,  it  is  to  be  kept 
in  mind  that  it  is  not  the  charter  which  is  protected,  but  only 
any  contract  the  charter  may  contain.  If  there  is  no  contract, 
tkere  is  nothing  in  the  grant  on  which  the  Constitution  can  act. 
Consequently,  the  first  inquiry  in  this  class  of  cases  always  is, 
whether  a  contract  has  in  fact  been  entered  into,  and  if  so,  what 
its  obligations  are.    .    .    . 
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If  the  legislature  that  granted  this  charter  had  the  power  to 
bind  the  people  of  the  state  and  all  succeeding  legislatures  to 
allow  the  corporation  to  continue  its  corporate  business  during 
the  whole  term  of  its  authorized  existence,  there  is  no  doubt 
about  the  sufficiency  of  the  language  employed  to  effect  that  ob- 
ject, although  there  was  an  evident  purpose  to  conceal  the  vice 
of  the  transaction  by  the  phrases  that  were  used.  Whether  the 
alleged  contract  exists,  therefore,  or  not,  depends  on  the  au- 
thority of  the  legislature  to  bind  the  state  and  the  people  of  the 
state  in  that  way. 

All  agree  that  the  legislature  cannot  bargain  away  the  police 
power  of  a  state.  "Irrevocable  grants  of  property  and  fran- 
chises may  be  made  if  they  do  not  impair  the  supreme  authority 
to  make  laws  for  the  right  government  of  the  state;  but  no 
legislature  can  curtail  the  power  of  its  successors  to  make  such 
laws  as  they  may  deem  proper  in  matters  of  police."  (Metro- 
politan Board  of  Excise  v.  Barrie,  34  N.  Y.  657 ;  Boyd  v.  Ala- 
bama, 94  U.  S.  645.)  Many  attempts  have  been  made  in  this 
court  and  elsewhere  to  define  the  police  power,  but  never  with 
entire  success.  It  is  always  easier  to  determine  whether  a  par- 
ticular case  comes  within  the  general  scope  of  the  power,  than 
to  give  an  abstract  definition  of  the  power  itself  which  will  be 
in  all  respects  accurate.  No  one  denies,  however,  that  it  extends 
to  all  matters  affecting  the  public  health  or  the  public  morals. 
(Beer  Company  v.  Massachusetts,  97  Id.  25;  Patterson  v.  Ken- 
tucky, Id.  501.)  Neither  can  it  be  denied  that  lotteries  are 
proper  subjects  for  the  exercise  of  this  power.  We  are  aware 
that  formerly,  when  the  sources  of  public  revenue  were  fewer 
than  now,  they  were  used  in  some  or  all  of  the  states,  and  even 
in  the  District  of  Columbia,  to  raise  money  for  the  erection  of 
public  buildings,  making  public  improvements,  and  not  unfre- 
qucntly  for  educational  and  religious  purposes.     .     .     . 

There  is  now  scarcely  a  state  in  the  Union  where  lotteries  are 
tolerated,  and  Congress  has  enacted  a  special  statute,  the  object 
of  which  is  to  close  the  mails  against  them.  (Rev.  Stat.,  sect. 
3894;  19  Stat.  90,  sect.  2.) 

The  question  is  therefore  directly  presented,  whether,  in  view 
of  these  facts,  the  legislature  of  a  state  can,  by  the  charter  of  a 
lottery  company,  defeat  the  will  of  the  people,  authoritatively 
expressed,  in  relation  to  the  further  continuance  of  such  busi- 
ness in  their  midst.  We  think  it  cannot.  No  legislature  can 
bargain  away  the  public  health  or  the  public  morals.     The  peo- 


STONE  V.  MISSISSIPPI.  491 

pie  themselves  cannot  do  it,  much  less  their  servants.  The  super- 
vision of  both  these  subjects  of  governmental  power  is  continu- 
ing in  its  nature,  and  they  are  to  be  dealt  with  as  the  special 
exigencies  of  the  moment  may  require.  Government  is  organized 
with  a  view  to  their  preservation,  and  cannot  divest  itself  of  the 
power  to  provide  for  them.  For  this  purpose  the  largest  legis- 
lative discretion  is  allowed,  and  the  discretion  cannot  be  parted 
with  any  more  than  the  power  itself.    .    .    . 

In  Trustees  of  Dartmouth  College  v.  Woodward  (4  Wheat. 
518),  it  was  argued  that  the  contract  clause  of  the  Constitution, 
if  given  the  effect  contended  for  in  respect  to  corporate  fran- 
chises, ''would  be  an  unprofitable  and  vexatious  interference 
with  the  internal  concerns  of  a  state,  would  unnecessarily  and 
unwisely  embarrass  its  legislation,  and  render  immutable  those 
civil  institutions  which  are  established  for  the  purpose  of  in- 
ternal government,  and  which,  to  subserve  those  purposes,  ought 
to  vary  with  varying  circumstances"  (p.  628)  ;  but  Mr.  Chief 
Justice  Marshall,  when  he  announced  the  opinion  of  the  court, 
was  careful  to  say  (p.  629),  "that  the  framers  of  the  Constitu- 
tion did  not  intend  to  restrain  states  in  the  regulation  of  their 
civil  institutions,  adopted  for  internal  government,  and  that  the 
instrument  they  have  given  us  is  not  to  be  so  construed."  The 
present  case,  we  think,  comes  within  this  limitation.  We  have 
held,  not,  however,  without  strong  opposition  at  times,  that  this 
clause  protected  a  corporation  in  its  charter  exemptions  from 
taxation.  While  taxation  is  in  general  necessary  for  the  sup- 
port of  government,  it  is  not  part  of  the  government  itself. 
Government  was  not  organized  for  the  purposes  of  taxation,  but 
taxation  may  be  necessary  for  the  purposes  of  government.  As 
such,  taxation  becomes  an  incident  to  the  exercise  of  the  legiti- 
mate functions  of  government,  but  nothing  more.  No  govern- 
ment dependent  on  taxation  for  support  can  bargain  away  its 
whole  power  of  taxation,  for  that  would  be  substantially  abdi- 
cation. All  that  has  been  determined  thus  far  is,  that  for  a 
consideration  it  may,  in  the  exercise  of  a  reasonable  discretion, 
and  for  the  public  good,  surrender  a  part  of  its  powers  in  this 
particular. 

But  the  power  of  governing  is  a  trust  committed  by  the  peo- 
ple to  the  government,  no  part  of  which  can  be  granted  away. 
The  people,  in  their  sovereign  capacity,  have  established  their 
agencies  for  the  preservation  of  the  public  health  and  the  public 
morals,  and  the  protection  of  public  and  private  rights.     These 
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several  agencies  can  govern  according  to  their  discretion,  if 
within  the  scope  of  their  general  authority,  while  in  power;  but 
they  cannot  give  away  nor  sell  the  discretion  of  those  that  are 
to  come  after  them,  in  respect  to  matters  the  government  of 
which,  from  the  very  nature  of  things,  must  **vary  w^ith  vary- 
ing circumstances."  They  may  create  corporations,  and  give 
thera,  so  to  speak,  a  limited  citizenship;  but  as  citizens,  limited, 
in  their  privileges,  or  otherwise,  these  creatures  of  the  govern- 
ment creation  are  subject  to  such  rules  and  regulations  as  may 
from  time  to  time  be  ordained  and  established  for  the  preserva- 
tion of  liealth  and  moralit3^ 

The  contracts  which  the  Constitution  protects  are  those  that 
relate  to  property  rights,  not  governmental.  It  is  not  always 
easy  to  tell  on  which  side  of  the  line  which  separates  govern- 
mental from  property  rights  a  particular  case  is  to  be  put ;  but 
in  respect  to  lotteries  there  can  be  no  difficulty.  Thej^  are  not, 
in  the  legal  acceptation  of  the  term,  mala  in  se,  but,  as  we  have 
just  seen,  may  properly  be  made  mala  prohibita.  They  are  a 
species  of  gambling,  and  wrong  in  their  influences.  They  dis- 
turb the  checks  and  balances  of  a  well-ordered  community.  So 
ciety  built  on  such  a  foundation  would  almost  of  necessity  bring,* 
forth  a  population  of  speculators  and  gamblers,  living  on  thcj 
expectation  of  what,  "by  the  casting  of  lots,  or  by  lot,  chance, 
or  otherwise,"  might  be  "aw^arded"  to  them  from  the  accumula- 
tions of  others.  Certainly  the  right  to  suppress  them  is  gov- 
ernmental, to  be  exercised  at  all  times  by  those  in  power,  at  their 
discretion.  Any  one,  therefore,  who  accepts  a  lottery  charter 
does  so  with  the  implied  understanding  that  the  people,  in  their 
sovereign  capacity,  and  through  their  properly  constituted  agen- 
cies, may  resume  it  at  any  time  when  the  public  good  shall  re- 
quire, wliether  it  be  paid  for  or  not.  All  that  one  can  get  by 
such  a  charter  is  a  suspension  of  certain  governmental  rights 
in  his  favor,  subject  to  withdrawal  at  will.  lie  has  in  legal  ef- 
fect nothing  more  than  a  license  to  enjoy  the  privilege  on  the 
terms  named  for  the  specified  time,  unless  it  be  sooner  abrogated 
by  the  sovereign  power  of  the  state.  It  is  a  permit,  good  as 
against  existing  laws,  but  subject  to  future  legislative  and  con- 
stitutional control  or  withdrawal. 

On  the  whole,  we  find  no  error  in  the  record. 

Judgment  affirmed. 
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Supreme  Couet  of  the  United  States.     1892. 
146  United  States,  387. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

[In  1869  the  Legislature  of  Illinois  granted  in  fee  to  the 
Illinois  Central  Railroad  Company,  its  successors  and  assigns, 
all  the  State's  right  and  title  to  about  one  thousand  acres  of 
submerged  land  under  Lake  Michigan  along  the  harbor  front 
of  Chicago.  The  grant  included  all  the  land  under  the  waters 
of  the  outer  harbor  and  adjoining  submerged  lands  which  will 
probably  be  hereafter  included  in  the  harbor.  The  area  ceded 
was  as  large  as  that  included  in  all  the  merchandise  docks  along 
the  Thames  in  London,  much  larger  than  the  area  of  the  docks 
and  basins  in  Liverpool  and  about  twice  the  area  of  the  port  of 
Marseilles.  In  1873  the  Legislature  repealed  the  grant.  In  1883 
the  railway  filed  bills  in  equity  for  the  determination  of  the  re- 
spective rights  of  the  parties  in  the  submerged  lands.  The  Cir- 
cuit Court  having  sustained  the  act  of  1873,  the  railway  ap- 
pealed.] 

]\Ir.  Justice  Field  delivered  the  opinion  of  the  court.    .    .    . 

The  act,  if  valid  and  operative  to  the  extent  claimed,  placed 
under  the  control  of  the  railroad  company  nearly  the  whole  of 
the  submerged  lands  of  the  harbor,  subject  only  to  the  limita- 
tions that  it  should  not  authorize  obstructions  to  the  harbor  or 
impair  the  public  right  of  navigation,  or  exclude  the  legislature 
from  regulating  the  rates  of  wharfage  or  dockage  to  be  charged. 
With  these  limitations  the  act  put  it  in  the  power  of  the  com- 
pany to  delay  indefinitely  the  improvement,  of  the  harbor,  or 
to  construct  as  many  docks,  piers  and  wharves  and  other  works 
as  it  might  choose,  and  at  .such  positions  in  the  harbor  as  niight 
suit  its  purposes,  and  permit  any  kind  of  business  to  be  con- 
ducted thereon,  and  to  lease  them  out  on  its  own  tonns,  for  in- 
definite periods.  The  inhibition  against  the  technical  transfer 
of  the  fee  of  any  portion  of  the  submerged  lands  was  of  little 
consequence  when  it  could  make  a  lease  for  any  period  and  re- 
new it  at  its  pleasure.     .    .    . 

The  question,  therefore,  to  be  considered  is  whether  the  legis- 
lature was  competent  to  thus  deprive  the  State  of  its  ownership 
of  the  submerged  lands  in  the  harbor  of  Chicago,  and  of  the  con- 
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sequent  control  of  its  waters;  or,  in  other  words,  w^hether  the 
railroad  corporation  can  hold  the  lands  and  control  the  waters 
by  the  prant,  agrainst  any  future  exercise  of  power  over  them 
by  the  State. 

That  the  State  holds  the  title  to  the  lands  under  the  navigable 
waters  of  Lake  Michigan,  within  its  limits,  in  the  same  manner 
that  the  State  holds  title  to  soils  under  tide-water,  by  the  com- 
mon law,  we  have  already  shown,  and  that  title  necessarily  car- 
ries with  it  control  over  the  waters  above  them  whenever  the 
lands  are  subjected  to  use.  But  it  is  a  title  different  in  character 
from  tliat  which  the  State  holds  in  lands  intended  for  sale.  It 
is  different  from  the  title  which  the  United  States  hold  in  the 
public  lands  which  are  open  to  pre-emption  and  sale.  It  is  a 
title  held  in  trust  for  the  people  of  the  State  that  they  may  en- 
joy the  navigation  of  the  waters,  carry  on  commerce  over  them, 
and  have  liberty  of  fishing  therein  freed  from  the  obstruction  or 
interference  of  private  parties.  The  interest  of  the  people  in 
the  navigation  of  the  waters  and  in  commerce  over  them  may  be 
improved  in  many  instances  by  the  erection  of  wharves,  docks 
and  })iers  therein,  for  which  purpose  the  State  may  grant  par- 
cels of  the  submerged  lands ;  and,  so  long  as  their  disposition  is 
made  for  such  purpose,  no  valid  objections  can  be  made  to  the 
grants.  It  is  grants  of  parcels  of  lands  under  navigable  waters, 
that  may  afford  foundation  for  wharves,  piers,  docks  and  other 
structures  in  aid  of  commerce,  and  grants  of  parcels  which,  be- 
ing occupied,  do  not  substantially  impair  the  public  interest  in 
the  lands  and  waters  remaining,  that  are  chiefly  considered  and 
su.stained  in  the  adjudged  cases  as  a  valid  exercise  of  legislative 
power  consistently  with  the  trust  to  the  public  upon  which  such 
lands  are  held  by  the  State.  But  that  is  a  very  different  doc- 
trine from  the  one  which  w'ould  sanction  the  abdication  of  the 
general  control  of  the  State  over  lands  under  the  navigable 
waters  of  an  entire  harbor  or  bay,  or  of  a  sea  or  lake.  Such  ab- 
dication is  not  consistent  with  the  exercise  of  that  trust  which 
requires  the  government  of  the  State  to  preserve  such  waters  for 
the  use  of  the  public.  The  trust  devolving  upon  the  State  for 
the  public,  and  which  can  only  be  discharged  by  the  manage- 
ment and  control  of  property  in  which  the  public  has  an  interest, 
cannot  be  relinquished  by  a  transfer  of  the  property.  The  con- 
trol of  the  State  for  the  purposes  of  the  trust  can  never  be  lost, 
except  as  to  such  parcels  as  are  used  in  promoting  the  interests 
of  the  public  therein,  or  can  be  disposed  of  without  any  sub- 
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stantial  impairment  of  the  public  interest  in  the  lands  and 
^vaters  remaining.     .    .    . 

Any  grant  of  the  kind  is  necessarily  revocable,  and  the  exer- 
cise of  the  trust  by  which  the  property  was  held  by  the  State 
can  be  resumed  at  any  time.  Undoubtedly  there  may  be  ex- 
penses incurred  in  improvements  made  under  such  a  grant 
which  the  State  ought  to  pay ;  but,  be  that  as  it  may,  the  power 
to  resume  the  trust  whenever  the  State  judges  best  is,  we  think, 
incontrovertible.  The  position  advanced  by  the  railroad  com- 
pany in  support  of  its  claim  to  the  ownership  of  the  submerged 
lands  and  the  right  to  the  erection  of  wharves,  piers  and  docks 
at  its  pleasure,  or  for  its  business  in  the  harbor  of  Chicago, 
would  place  every  harbor  in  the  country  at  the  mercy  of  a  ma- 
jority of  the  legislature  of  the  State  in  which  the  harbor  is  situ- 
ated. 

We  cannot,  it  is  true,  cite  any  authority  where  a  grant  of  this 
kind  has  been  held  invalid,  for  we  believe  that  no  instance  exists 
where  the  harbor  of  a  great  city  and  its  commerce  have  been  al- 
lowed to  pass  into  the  control  of  any  private  corporation.  But 
the  decisions  are  numerous  which  declare  that  such  property  is 
held  by  the  State,  by  virtue  of  its  sovereignty,  in  trust  for  the 
public.  The  ownership  of  the  navigable  waters  of  the  harbor 
and  of  the  lands  under  them  is  a  subject  of  public  concern  to 
the  whole  people  of  the  State.  The  trust  with  which  they  are 
held,  therefore,  is  governmental  and  cannot  be  alienated,  except 
in  those  instances  mentioned  of  parcels  used  in  the  improve- 
ment of  the  interest  thus  held,  or  when  parcels  can  be  disposed 
of  without  detriment  to  the  public  interest  in  the  lands  and 
waters  remaining.     .     .     . 

We  hold,  therefore,  that  any  attempted  cession  of  the 
ownership  and  control  of  the  State  in  and  over  the  submerged 
lands  in  Lake  Michigan,  by  the  act  of  April  16,  1869,  was  in- 
operative to  affect,  modify  or  in  any  respect  to  control  the  sov- 
ereignty and  dominion  of  the  State  over  tlie  lands,  or  its  owner- 
ship thereof,  and  that  any  such  attempted  operation  of  the  act 
was  annulled  by  the  repealing  act  of  April  15,  1873,  which  to 
that  extent  was  valid  and  effective.  There  can  be  no  irrepeal- 
able  contract  in  a  conveyance  of  property  by  a  grantor  in  dis- 
regard of  a  public  trust,  under  which  he  was  bound  to  hold  and 
manage  it.    .    .    . 

Except  as  modified  in  the  particulars  mentioned,  the  decree 

.    .    must  he  affirmed.    .    .    . 
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Mr.  Justice  Sfiras,  with  whom  concurred  Mr. 
and  Mr.  Justice  Brown,  dissenting.    .    .    . 

The  Chief  Justice,  having  been  of  counsel  in  tl 
and  Mr.  Justice  Blatchford,  being  a  stock-hole 
nois  Central  Railroad  Company,  did  not  take  ar 
consideration  or  decision  of  these  cases. 

Note. — In  Pennsylvania  Hospital  v.  Philadelphia  (] 
20,   Chief  Justice   White   said: 

There  can  be  now,  in  view  of  the  many  decis: 

court   on   the   subject,    no    room    for    challenging 

proposition  that  the  States  cannot  by  virtue  of  1 

clause  be  held  to  have  divested  themselves  by  con 

right  to  exert  their  governmental  authority  in  m£ 

from    their    very    nature    so    concern    that    author 

restrain  its  exercise  by  contract  would  be  a  rem 

power  to  legislate  for  the  preservation  of  society  < 

the  performance  of  essential  governmental  duties. 

While   it  is  clear   that  a   State  may  not  by   contra( 

of   essential   governmental   powers,   it  is   often   difficu 

what   contracts   have   that   effect.     A  railway   was   ini 

Louisiana  statute  which  exempted  the  company  from 

death  of  any  person  in  its  service  even  when  such  d( 

by  the  company's  negligence.     A  later  statute  which 

action  for  death  in  such  circumstances  was  contested 

as   an  impairment  of  the  contract  contained   in   its  < 

denying  this  contention  Mr.  Justice  Van  Devanter  sa 

ject  of  the  liability  of  a  railway  for  a  death  resultii 

ligence  "undoubtedly  belongs  to  that  class  of  subjects 

legislature  possesses  a  regulatory  but  not  a  contractin 

&  New  Orleans  Ry.  v.  Miller   (1911),  221  U.  S.  408.    A 

designated    a   town   as   a   county   seat   on    condition    1 

contribute  a  certain  sum  for  public  buildings.     The  ( 

made  and  the  buildings  erected,  but  after  twenty-six 

lature  removed  the  county  seat  to  another  town.     Con 

that   this  violated    the   contract   under   which    they   i 

tributions,  but  the  court  held  that  there  could  be  no 


J 1 


NOTE. 

pared  by  those  Interested  in  them,  and  submitted  to  the  U 
with  a  view  to  obtain  from  such  bodies  the  most  liberal 
privileges  which  they  are  willing  to  give.  This  is  one  am 
reasons  why  they  are  to  be  strictly  construed,"  Clevelan( 
Ry.  V.  Cleveland  (1907),  204  U.  S.  116,  129.  Franchises  ] 
to  be  exclusive  are  scrutinized  by  the  courts  with  particular 
when  the  intent  to  confer  such  a  franchise  is  clear  it  will  b 
according  to  its  terms.  The  Binghampton  Bridge  (1865),  3  W 
New  Orleans  Water  Co.  v.  Rivers  (1885),  115  U.  S.  674; 
V.  Vicksburg  Water  Co.  (1906),  202  U.  S.  453. 

The  power  to  tax  is  so  essential  to  the  existence  of  the 
"the  fact  of  its  surrender  in  favor  of  a  corporation  or  an 
must   be   shown   in   language   which   cannot   be    otherwise   : 
construed   and   all   doubts  as  to   the  intent  to   make   such   i 
are  to  be  resolved  in  favor  of  the  State,"  Seton  Hall  Colleg( 
Orange    (1910),   242   U.   S.   100.     While  a  legislative   enactm 
ing  exemption  from  taxation  may  constitute  a  contract.   Pi 
V.   Knoop    (1853),   16   Howard,   369;    Washington  University 
(1869),  8  Wallace,  430;    Stearns  v.  Minnesota   (1900),   179  " 
Wright  V.  Central  of  Georgia  Ry.    (1914),   236   U.   S.  674;    < 
Georgia  Ry.  v.  Wright    (1919),  248  U.  S.   525,  the  courts  d( 
with  favor  upon  claims  to  such  exemption,  Tucker  v.  Fergus 
22  Wallace,   527;    Morgan  v.  Louisiana    (1876),  93   U.   S.   21' 
doubts  as  to  whether  such  a  contract  exists  will  be  resolve 
of   the   State,  Chicago  Railway  Co.  v.   Guffey    (1887),   120 
An   exemption   from   taxation    may  be   a   spontaneous   cone 
longing  to  the  class  of  privilegia  favorahilia,  Christ  Church 
of   Philadelphia    (1861),  24  Howard,  300.     In  that  case  it 
to  repeal. 

The   power  of  eminent  domain,  like  the  power  of  taxat 

essential   power    of   government   with    which    the    State   ca 

All  the  contracts  of  the  State  are  made  in  subordination 

West  River  Bridge  Co.  v.  Dix   (1848),  6  Howard,  507,  the  c 

Into  all  contracts,  whether  made  between  States  an( 

viduals   or   between   individuals   only,   there   enter   cone 

which  arise  not  out  of  the  literal  terms  of  the  contract 

they  are  superinduced  by  the  preexisting  and  higher  t 

ity  of  the  laws  of  nature,  of  nations,  or  of  the  com: 

to  which  the  parties  belong;   they  are  always  presume 

must   be   presumed,  to  be   known   and   recognized   by  a 
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the  grounds  of  a  hospital  without  the  hospital's  consent  la  subject 
to  the  right  of  eminent  domain,  Pennsylvania  Hospital  v.  Philadelphia 
(1917).  245  U.  S.  20.  A  city  which  hag  made  a  contract  with  a  water 
company  for  a  term  of  years  may  condemn  all  the  company's  prop- 
erty, including  its  franchise.  In  so  doing  it  violates  no  contract  but 
appropriates  it  upon  payment  of  compensation  to  a  public  use,  Long 
Island  Water  Supply  Co.  v.  Brooklyn  (1897),  166  U.  S.  685.  See  also 
West  River  Bridge  Co.  v.  Dix  (1S48),  6  Howard,  507;  Hall  v.  Wis- 
consin (1880),  103  U.  S.  5  and  Cincinnati  v.  Louisville  &  Nashville 
Ry.    (1912),  223  U.  S.  390. 

In  Manigault  v.  Springs  (1905),  190  U.  S.  473,  Mr.  Justice  Brewer 
said  that  the  police  power  "is  an  exercise  of  the  sovereign  right  of 
the  government  to  protect  the  lives,  health,  morals,  comfort  and  gen- 
eral welfare  of  the  people,  and  is  paramount  to  any  rights  under 
contracts  between  individuals."  The  legislature  cannot  by  any  con- 
tract divest  itself  of  the  power  to  provide  for  these  objects.  Beer 
Company  v.  Massachusetts  (1878),  97  U.  S.  25.  This  is  especially  true 
where  the  public  health  and  the  public  morals  are  involved.  Butchers' 
Union  Slaughter  House  Co.  v.  Crescent  C!ity  Slaughter  House  Co. 
(1883),  111  U.  S.  746.  An  exclusive  franchise  to  supply  gas  to  New 
Orleans  by  means  of  pipes  in  its  streets  for  a  period  of  fifty  years 
is  not  prejudicial  to  the  public  health  or  safety  and  is  an  irrepealable 
contract,  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.  (1885),  115 
U.  S.  650.  A  franchise  to  a  street  railway  company  to  lay  tracks 
in  the  streets  of  a  city  for  an  indefinite  term  may  be  regulated  but 
not  destroyed.  Grand  Trunk  Western  Ry.  v.  South  Bend  (1913),  227 
U.  S.  544.  The  State  may  regulate  the  rates  of  public  utilities  even 
though  such  regulation  affects  private  contracts  with  consumers,  Knox- 
ville  Water  Co.  v.  Knoxville  (1903),  189  U.  S.  434.  It  may  by  con- 
tract divest  itself  for  a  considerable  period  of  the  power  to  make 
or  regulate  rates.  Home  Telephone  Co.  v.  Los  Angeles  (1908),  211 
U.  S.  265.  Such  a  contract  may  extend  beyond  the  corporate  life 
of  the  grantee,  and  in  that  case  it  becomes  part  of  its  divisible  as- 
sets, Minneapolis  v.  Minneapolis  Street  Ry.  (1910),  215  U.  S.  417.  But 
in  every  case  in  which  a  contract  limiting  the  power  of  the  State 
to  fix  rates  Is  alleged,  there  is  a  strong  presumption  that  the  State 
has  not  surrendered  its  power.  Hence  a  grant  to  a  company  of 
"power  to  collect  and  receive  such  tolls  or  freight  for  transportation 
of  persons  or  property  thereon  as  it  may  prescribe"  was  construed  to 
authorize  merely  the  imposition  of  reasonable  rates,  leaving  it  to  the 
State  to  determine  whether  the  rates  prescribed  were  reasonable, 
Railroad  Commission  Cases  (1886),  116  U.  S.  307.  See  also  Owensboro 
V.  Owensboro  Water  Works  Co.  (1903),  191  U.  S.  358.  And  likewise 
authorization  to  a  city  to  fix  rates  Is  not  authorization  to  make  a 
contract  as  to  rates  which  Is  binding  on  the  State,  Freeport  Water 
Co.  V.  Freeport  (1901),  180  U.  S.  587;  but  delegation  of  power  to 
make  such  a  contract  Is  not  Impossible,  Los  Angeles  v.  City  Water 
Co.  (1900),  177  U.  S.  558;  Vicksburg  v.  Vicksburg  Waterworks  Co. 
(190"),    206    U.   S.   496:    netroit   United    Ry.   v.    Michigan    (1916),   242 

^Hille  Immunity  from  tne  exercise  of  governmental  power  may  r>* 
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protected  by  the  contract  clause  while  in  the  hands  of  the  original 
grantee,  such  a  grant,  unless  expressly  so  stipulated,  is  not  property 
which  the  owner  may  transfer  to  another  but  is  personal  to  him  and 
incapable  of  assignment,  Picard  v.  East  Tennessee,  Va.  &  Ga.  Ry. 
(1889),  130  U.  S.  637;  Rochester  Railway  Co.  v.  Rochester  (1907), 
205  U.  S.  236;  Morris  Canal  &  Banking  Co.  v.  Baird  (1915),  239 
U.  S.  126.  The  transfer  of  such  exemption  may  be  authorized  by  the 
State,  but  in  such  case  the  exemption  derives  its  validity  from  such 
authorization  and  not  from  the  original  grant.  In  case  of  doubt  as 
to  whether  the  right  to  immunity  from  governmental  action  has  been 
made  transferable,  every  presumption  is  against  it.  Hence,  leasehold 
interests  in  tax-exempt  lands  are  subject  to  taxation,  Jetton  v.  Uni- 
versity of  the  South  (1908),  208  U.  S.  489;  and  a  legislative  authori- 
zation of  the  transfer  of  "the  property  and  franchises,"  Morgan  v. 
Louisiana  (1876),  93  U.  S.  217,  or  of  "the  property,"  Wilson  v.  Gaines 
(1881),  103  U.  S.  417,  or  of  "the  charter  and  works,"  Memphis  &c. 
Ry.  v.  Commissioners  (1884),  112  U.  S.  609;  or  of  "the  rights  of  fran- 
chise and  property,"  Norfolk  &  Western  Ry.  v.  Pendleton  (1895), 
156  U.  S.  667,  or  of  "the  estate,  property,  rights,  privileges  and 
franchises,"  Rochester  Railway  Co.  v.  Rochester  (1907),  205  U.  S. 
236,  was  not  suflBicient  to  convoy  to  the  grantee  the  immunity  from 
the  exercise  of  governmental  power  which  had  been  enjoyed  by  the 
grantor;  but  compare  Choate  v.  Trapp  (1912),  224  U.  S.  665,  where 
tax  exemptions  in  favor  of  Indians  were  liberally  construed. 

On  contracts  affecting  governmental  powers  see  Colby,  Exemption 
from  Taxation  by  Legislative  Contract,  American  Law  Review,  XIII, 
26;  Fenwick,  Charter  Contracts  and  the  Regulation  of  Rates,  Michi- 
gan Laiv  Review,  IX,  225;  Goodnow,  The  Nature  of  Tax  Exemption, 
Columbia  Law  Review,  XIII,  104;  Huffcutt,  Legislative  Tax  Exemption 
Contracts,  American  Law  Review,  XXIV,  399;  Cooley,  Constitutional 
Limitations. 


Section  3.    What  is  an  Impairment  of  the  Obligation  op  a 

Contract. 

STURGES  V.  CROWNINSHIELD. 

Supreme  Coukt  of  the  United  States.     1819. 
4  Wheaton,  122. 

Certificate  from  the  Circuit  Court  of  the  United  States  fc^ 
the  District  of  Massachusetts. 

This  was  an  action  of  assumpsit  brought  in  the  Circuit  Court 
of  Massachusetts,  against  the  defendant,  as  the  maker  of  two 
promissory  notes,  both  dated  at  New  York,  on  the  22d  of  March 
1811,  for  the  sum  of  $771.86  each,  and  payable  to  the  plaintiff, 
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one  on  the  1st  of  August,  and  the  other  on  the  15th  of  August 
1811.  The  defendant  pleaded  his  discharge  under  "an  act  for 
the  benefit  of  insolvent  debtors  and  their  creditors,"  passed  by 
the  legislature  of  New  York,  the  3d  day  of  April  1811.  After 
stating  the  provisions  of  the  said  act,  the  defendant's  plea 
averred  his  compliance  with  them,  and  that  he  was  discharged, 
and  a  certificate  given  to  him,  the  15th  day  of  February  1812. 
To  this  plea,  there  was  a  general  demurrer  and  joinder.  At  the 
October  term  of  the  circuit  court,  1817,  the  cause  came  on  to  be 
argued  and  heard  on  the  said  demurrer,  and  the  following  ques- 
tions arose,  to  wit:     .     .     . 

3.  Whether  the  act  aforesaid  is  an  act  or  law  impairing  the 
obligation  of  contracts,  within  the  meaning  of  the  constitution 
of  the  United  States?     .     .     . 

The  judges  of  the  circuit  court  were  opposed  in  opinion  there- 
upon;  and  upon  motion  of  the  plaintiff's  counsel,  the  questions 
were  certified  to  the  supreme  court,  for  their  final  decision. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court.     .    .    . 

We  proceed  to  the  great  question  on  which  the  cause  must  de- 
pend. Does  the  law  of  New  York,  which  is  pleaded  in  this  case, 
impair  the  obligation  of  contracts,  within  the  meaning  of  the 
constitution  of  the  United  States?  This  act  liberates  the  person 
of  the  debtor,  and  discharges  him  from  all  liability  for  any  debt 
previously  contracted,  on  his  surrendering  his  property  in  the 
manner  it  prescribes. 

In  discussing  the  question,  whether  a  state  is  prohibited  from 
pa.ssing  such  a  law  as  this,  our  first  incjuiry  is  into  the  meaning  of 
words  in  common  use — what  is  the  obligation  of  a  contract?  and 
what  will  impair  it?  It  would  seem  difficult  to  substitute  words 
which  are  more  intelligible,  or  less  liable  to  misconstruction, 
than  those  which  are  to  be  explained.  A  contract  is  an  agree- 
ment, in  which  a  party  undertakes  to  do,  or  not  to  do,  a  par- 
ticular thing.  The  law  binds  him  to  perform  his  undertaking, 
and  this  is,  of  course,  the  o])ligation  of  his  contract.  In  the  case 
at  bar,  the  defendant  has  given  his  promissory  note  to  pay  the 
plaintiff  a  sum  of  money  on  or  before  a  certain  day.  The  con- 
tract binds  him  to  pay  that  money  on  that  day;  and  this  is  its 
obligation.  Any  law  which  releases  a  part  of  this  obligation, 
must,  in  the  literal  sense  of  the  word,  impair  it.  Much  more 
mu.st  a  law  impair  it,  which  makes  it  totally  invalid,  and  en- 
tirely discharges  it. 

The  words  of  the  constitution,  then,  are  express,  and  incapable 
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of  being  misunderstood.  They  admit  of  no  variety  of  construc- 
tion, and  are  acknowledged  to  apply  to  that  species  of  contract, 
an  engagement  between  man  and  man  for  the  payment  of  money, 
which  has  been  entered  into  by  these  parties.  Yet,  the  opinion, 
that  this  law  is  not  within  the  prohibition  of  the  constitution 
has  been  entertained  by  those  who  are  entitled  to  great  respect, 
and  has  been  supported  by  arguments  which  deserve  to  be  seri- 
ously considered.  It  has  been  contended,  that  as  a  contract 
can  only  bind  a  man  to  pay  to  the  full  extent  of  his  property, 
it  is  an  implied  condition  that  he  may  be  discharged  on 
surrendering  the  whole  of  it.  But  it  is  not  true,  that  the 
parties  have  in  view  only  the  property  in  possession  when  the 
contract  is  formed,  or  that  its  obligation  does  not  extend  to 
future  acquisitions.  Industry,  talents  and  integrity  constitute 
a  fund  which  is  as  confidently  trusted  as  property  itself.  Fu- 
ture acquisitions  are,  therefore,  liable  for  contracts;  and  to  re- 
lease them  from  this  liability  impairs  their  obligation. 

It  has  been  argued,  that  the  states  are  not  prohibited  from 
passing  bankrupt  laws,  and  that  the  essential  principle  of  such 
laws  is  to  discharge  the  bankrupt  from  all  past  obligations ;  that 
the  states  have  been  in  the  constant  practice  of  passing  insolvent 
laws,  such  as  that  of  New  York,  and  if  the  framers  of  the  con- 
stitution had  intended  to  deprive  them  of  this  power,  insolvent 
laws  would  have  been  mentioned  in  the  prohibition ;  that  the  pre- 
vailing evil  of  the  times,  which  produced  this  clause  in  the  con- 
stitution, was  the  practice  of  emitting  paper  money,  of  making 
property  which  was  useless  to  the  creditor  a  discharge  of  his 
debt,  and  of  changing  the  time  of  payment,  by  authorizing  dis- 
tant installments.  Laws  of  this  description,  not  insolvent  laws, 
constituted,  it  is  said,  the  mischief  to  be  remedied ;  and  laws  of 
this  description,  not  insolvent  laws,  are  within  the  true  spirit 
of  the  prohibition. 

The  constitution  does  not  grant  to  the  states  the  power  of 
passing  bankrupt  laws,  or  any  other  power;  but  finds  them  in 
possession  of  it,  and  may  either  prohibit  its  future  exercise  en- 
tirely, or  restrain  it  so  far  as  national  policy  may  require.  It 
has  so  far  restrained  it,  as  to  prohibit  the  passage  of  any  law 
impairing  the  obligation  of  contracts.  Although,  then,  the  states 
may,  until  that  power  shall  be  exercised  by  congress,  pass  laws 
concerning  bankrupts;  yet  they  cannot  constitutionally  intro- 
duce into  such  laws  a  clause  which  discharges  the  obligations 
the  bankrupt  has  entered  into.     It  is  not  admitted,  that,  with- 
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out  this  principle,  an  act  cannot  be  a  bankrupt  law;  and  if  it 
were,  that  admission  would  not  change  the  constitution,  nor 
exempt  such  acts  from  its  prohibitions. 

The  argument  drawn  from  the  omission  in  the  constitution  to 
prohibit  the  states  from  passing  insolvent  laws,  admits  of  sev- 
eral satisfactory  answers.  It  was  not  necessary,  nor  would  it 
liave  been  safe,  had  it  even  been  the  intention  of  the  framers 
of  the  constitution  to  prohibit  the  passage  of  all  insolvent  laws, 
to  enumerate  particular  subjects  to  which  the  principle  they 
intended  to  establish  should  apply.  The  principle  was  the  in- 
violability of  contracts;  this  principle  was  to  be  protected  in 
whatsoever  form  it  might  be  assailed.  To  what  purpose  enu- 
merate the  particular  modes  of  violation  which  should  be 
forbidden,  when  it  was  intended  to  forbid  all?  Had  an  enu- 
meration of  all  the  laws  which  might  violate  contracts  been 
attempted,  the  provision  must  have  been  less  complete,  and  in- 
volved in  more  perplexity  than  it  now  is.  The  plain  and  simple 
declaration,  that  no  state  shall  pass  any  law  impairing  the  ob- 
ligation of  contracts,  includes  insolvent  laws  and  all  other  laws, 
.so  far  as  they  infringe  the  principle  the  convention  intended  to 
hold  sacred,  and  no  further. 

But  a  still  more  satisfactory  answer  to  this  argument  is,  that 
the  convention  did  not  intend  to  prohibit  the  passage  of  all  in- 
solvent laws.  To  punish  honest  insolvency,  by  imprisonment 
for  life,  and  to  make  this  a  consitutional  principle,  would  be 
an  excess  of  inhumanity,  which  will  not  readily  be  imputed  to 
the  illustrious  patriots  who  framed  our  con.stitution,  nor  to  the 
people  who  adopted  it.  The  distinction  between  the  obligation 
of  a  contract,  and  the  remedy  given  by  the  legislature  to  en- 
force that  obligation,  has  been  taken  at  the  bar,  and  exists  in 
the  nature  of  things.  Without  impairing  the  obligation  of  the 
contract,  the  remedy  may  certainly  be  modified  as  the  wisdom 
of  the  nation  shall  direct.  Confinement  of  the  debtor  may  be 
a  punishment  for  not  performing  his  contract,  or  may  be  allowed 
a.s  a  means  of  inducing  him  to  perform  it.  But  the  state  may 
refuse  to  inflict  this  punishment,  or  may  withhold  this  means, 
and  leave  the  contract  in  full  force.  Imprisonment  is  no  part 
of  the  contract,  and  simply  to  release  the  prisoner,  does  not  im- 
pair its  obligation.     .     .     . 

The  argument  which  has  been  pressed  most  earnestly  at  the 
l»ar,  i.s  that  although  all  legislative  acts  which  discharge  the 
o!)ligation   of  a  contract,  without  performance,  are  within   the 


.  STURGES  V.  CROWNINSHIELD.  50S 

very  words  of  the  constitution,  yet  an  insolvent  act,  containing 
this  principle,  is  not  within  its  spirit,  because  such  acts  have 
been  passed  by  colonial  and  state  legislatures  from  the  first 
settlement  of  the  country,  and  because  we  know  from  the  his- 
tory of  the  times,  that  the  mind  of  the  convention  was  directed 
to  other  laws  which  were  fraudulent  in  their  character,  which 
enabled  the  debtor  to  escape  from  his  obligation,  and  yet  hold 
his  property,  not  to  this,  which  is  beneficial  in  its  operation. 

The  fact  is  too  broadly  stated.  The  insolvent  laws  of  many, 
indeed,  of  by  far  the  greater  number  of  the  states,  do  not  con- 
tain this  principle.     They  discharge  the  person  of  the  debtor, 
but  leave  his  obligation  to  pay  in  full  force.     To  this  the  eon 
stitution  is  not  opposed. 

But  were  it  even  true,  that  this  principle  had  been  introduced 
generally  into  those  laws,  it  would  not  justify  our  varying  the 
construction  of  the  section.  Every  state  in  Union,  both  while 
a  colony  and  after  becoming  independent,  had  been  in  the  prac- 
tice of  issuing  paper  money;  yet  this  practice  is  in  terms  pro- 
hibited. If  the  long  exercise  of  the  power  to  emit  bills  of  credit 
did  not  restrain  the  convention  from  prohibiting  its  future  exer- 
cise, neither  can  it  be  said,  that  the  long  exercise  of  the  power  to 
impair  the  obligation  of  contracts,  should  prevent  a  silimar  pro- 
hibition. It  is  not  admitted,  that  the  prohibition  is  more  express 
in  the  one  case  than  in  the  other.  It  does  not,  indeed,  extend  to 
insolvent  laws  by  name,  because  it  is  not  a  law  by  name,  but  a 
principle  which  is  to  be  forbidden ;  and  this  principle  is  de- 
scribed in  as  appropriate  terms  as  our  language  affords. 

Neither,  as  we  conceive,  will  anj^  admissible  rule  of  construc- 
tion justify  us  in  limiting  the  prohibition  under  consideration, 
to  the  particular  laws  which  have  been  described  at  the  bar,  and 
which  furnished  such  cause  for  general  alarm.  What  were  those 
laws?  We  are  told,  they  were  such  as  grew  out  of  the  general 
distress  following  the  war  in  which  our  independence  was  es- 
talilished.  To  relieve  this  distress,  paper  money  was  issued ; 
worthless  lands,  and  other  property  of  no  use  to  the  creditor, 
were  made  a  tender  in  payment  of  debts;  and  the  time  of  pay- 
ment, stipulated  in  the  contract,  was  extended  by  law.  These 
were  the  peculiar  evils  of  the  day.  So  much  mischief  was  done, 
and  so  much  more  was  apprehended,  that  general  distrust  pre- 
vailed, and  all  confidence  between  man  and  man  was  destroyed. 
To  laws  of  tliis  description  therefore,  it  is  said,  the  prohibition 
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to  pass  laws  impairing  the  obligation  of  contracts  ought  to  be 
confined.  Let  this  argument  be  tried  by  the  words  of  the  section 
under  consideration. 

Was  this  general  prohibition  intended  to  prevent  paper 
money?  We  are  not  allowed  to  say  so,  because  it  is  expressly 
provided,  that  no  state  shall  ''emit  bills  of  credit;"  neither 
could  these  words  be  intended  to  restrain  the  states  from  en- 
abling debtors  to  discharge  their  debts  by  the  tender  of  prop- 
erty of  no  real  value  to  the  creditor,  because  for  that  subject 
also  particular  provision  is  made.  Nothing  but  gold  and  silver 
coin  can  be  made  a  tender  in  payment  of  debts.     .     .     . 

The  fair,  and  we  think,  the  necessary  construction  of  the  sen- 
tence ["No  State  shall  pass  any  law  impairing  the  obligation  of 
contracts"]  requires,  that  we  should  give  these  words  their  full 
and  obvious  meaning.  A  general  dissatisfaction  with  that  lax 
system  of  legislation  which  followed  the  war  of  our  revolution 
undoubtedly  directed  the  mind  of  the  convention  to  this  subject. 
It  is  probable,  that  laws  such  as  those  which  have  been  stated  in 
argiunent,  produced  the  loudest  complaints,  were  most  immedi- 
ately felt.  The  attention  of  the  convention,  therefore,  was  par- 
ticularly directed  to  paper  money,  and  to  acts  which  enabled 
the  debtor  to  discharge  his  debt,  otherwise  than  was  stipulated 
in  the  contract.  Had  nothing  more  been  intended,  nothing  more 
would  have  been  expressed.  But,  in  the  opinion  of  the  conven- 
tion, much  more  remained  to  be  done.  The  same  mischief  might 
be  effected  by  other  means.  To  restore  public  confidence  com- 
pletely, it  was  necessary,  not  only  to  prohibit  the  use  of  particu- 
lar means  by  which  it  might  be  effected,  but  to  prohibit  the  use 
of  any  means  by  which  the  same  mischief  might  be  produced. 
The  convention  appears  to  have  intended  to  establish  a  great 
principle,  that  contracts  should  be  inviolable.  The  constitu- 
tion, therefore,  declares,  that  no  state  shall  pass  '*any  law  im- 
pairing the  obligation  of  contracts." 

If,  a.s  wo  think,  it  must  be  admitted,  that  this  intention  might 
actuate  the  convention;  that  it  is  not  only  consistent  with,  but 
is  apparently  manifested  by,  all  that  part  of  the  section  which 
respects  this  subject ;  that  the  words  used  are  well  adapted  to  the 
expression  of  it;  that  violence  would  be  done  to  their  plain 
meaning,  by  understanding  them  in  a  more  limited  sense;  those 
rules  of  construction,  which  have  been  consecrated  by  the  wis- 
dom of  ages,  compel  us  to  say,  that  these  words  prohibit  the  pas- 
sage of  any  law  discharging  a  contract,  without  performance. 
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By  way  of  analogy,  the  statutes  of  limitations,  and  against 
usury,  have  been  referred  to  in  argument;  and  it  has  been 
supposed,  that  the  construction  of  the  constitution,  which  this 
opinion  maintains,  would  apply  to  them  also,  and  must,  there- 
fore, be  too  extensive  to  be  correct.  "We  do  not  think  so.  Statutes 
of  limitations  relate  to  the  remedies  which  are  furnished  in  the 
courts.  They  rather  establish,  that  certain  circumstances  shall 
amount  to  evidence  that  a  contract  has  been  performed,  than 
dispense  with  its  performance.  If,  in  a  state  where  six  years 
may  be  pleaded  in  bar  to  an  action  of  assumpsit,  a  law  should 
pass  declaring  that  contracts  already  in  existence,  not  barred 
by  the  statute,  should  be  construed  to  be  within  it,  there  could 
be  little  doubt  of  its  unconstitutionality. 

So,  with  respect  to  the  laws  against  usury.  If  the  law  be,  that 
no  person  shall  take  more  than  six  per  centum  per  annum  for 
the  use  of  money,  and  that,  if  more  be  reserved,  the  contract 
shall  be  void,  a  contract  made  thereafter  reserving  seven  per 
cent.,  would  have  no  obligation,  in  its  commencement;  but  if  a 
law  should  declare  that  contracts  already  entered  into,  and 
reserving  the  legal  interest,  should  be  usurious  and  void,  either 
in  the  whole  or  in  part,  it  would  impair  the  obligation  of  the 
contract,  and  would  be  clearly  unconstitutional. 

This  opinion  is  confined  to  the  case  actually  under  considera- 
tion. It  is  confined  to  a  case  in  which  a  creditor  sues  in  a  court, 
the  proceedings  of  which,  the  legislature,  whose  act  is  pleaded, 
had  not  a  right  to  control,  and  to  a  case  where  the  creditor  had 
not  proceeded  to  execution  against  the  body  of  his  debtor, 
within  the  state  whose  law  attempts  to  absolve  a  confined  in- 
solvent debtor  from  his  obligation.  When  such  a  case  arises, 
it  will  be  considered.     ... 

Certificate.  .  .  .  This  court  is  of  opinion,  that  .  .  . 
a  state  has  authority  to  pa^ss  a  bankrupt  law,  provided  such  law 
does  not  impair  the  obligation  of  contracts,  within  the  meaning 
of  the  constitution,  and  provided  there  be  no  act  of  congress  in 
force  to  establish  a  uniform  system  of  bankruptcy,  conflicting 
with  such  law.  This  court  is  further  of  opinion,  that  the  act  of 
New  Yoi'k,  which  is  pleaded  in  this  case,  so  far  as  it  attempts 
to  discharge  the  contract  on  which  this  suit  was  instituted,  is  a 
law  impairing  the  obligation  of  contracts  within  the  meaning  of 
the  constitution  of  the  United  States,  and  that  the  plea  of  the 
defendant  is  not  a  good  and  sufficient  bar  of  the  plaintiff's  ac- 
tion.    ,     ,     . 
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GREEN  and  others  v.  BIDDLE. 

Supreme  Court  of  the  United  States.     1821  and  1823. 
8  Wheaton,  1. 

Certificate  of  division  of  opinion  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky. 

[In  1789,  the  Legislature  of  Virginia  passed  an  act  consent- 
ing to  the  erection  of  the  District  of  Kentucky  into  a  State  and 
providing  that  all  private  rights  and  interests  therein  "derived 
from  the  laws  of  Virginia  prior  to  such  separation  shall  remain 
valid  and  secure  under  the  laws  of  the  proposed  state,  and  shall 
be  determined  by  the  laws  now  existing  in  this  state."  This 
provision  was  embodied  in  the  constitution  of  Kentucky.  In 
1797  the  Legislature  of  Kentucky  provided  that  an  evicted  occu- 
pant who  entered  peaceably  and  showed  a  title  based  upon  some 
record  should  be  excused  from  paying  rents  and  profits  which 
had  accrued  prior  to  notice  of  an  adverse  title,  but  that  the 
successful  claimant,  after  deducting  damage  to  the  soil,  should 
be  liable  for  the  value  of  permanent  improvements  made  prior 
to  notice.  In  1812  another  act  was  passed  providing  that  the 
successful  claimant  might  escape  payment  for  the  improve- 
ments by  surrendering  the  land  and  accepting  its  unimproved 
value.  In  this  state  of  the  law  Green  and  others  demanded  from 
Riddle  certain  lands  in  Kentucky  which  he  occupied.  Both 
parties  claimed  the  land  under  patents  issued  by  Virginia  be- 
fore the  admission  of  Kentucky  to  the  Union.  The  questions 
certified  by  the  Circuit  Court  were  (1)  Are  the  acts  constitu- 
tional, and  (2)  which  of  the  two  acts  should  apply  to  the  pres- 
ent suit,  the  Act  of  1812  having  been  passed  after  this  suit  was 
bepun  and  before  judgment  was  rendered.] 

March  5th,  1821.  Story,  Justice,  delivered  the  opinion  of 
the  court. — The  first  question  certified  from  the  circuit  court 
of  Kentucky  ...  is,  whether  the  acts  of  Kentucky,  of  the 
27th  of  February  1797,  and  of  the  31st  of  January  1812,  con- 
cerning occupying  claimants  of  land,  are  constitutional?  This 
question  depends  principally  upon  the  construction  of  the  7th 
article  of  the  compact  made  between  Virginia  and  Kentucky, 
upon  the  separation  of  the  latter  from  the  former  state.  .  .  . 
It  declares,  in  the  most  explicit  terms,  that  all  private  rights 
and  interests  of  lands,  derived  from  the  laws  of  Virginia,  shall 
remain  valid  and  secure  under  the  laws  of  Kentucky,  and  shall 
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be  determined  by  the  laws  then  existing  in  Virginia.  It  plainly 
imports,  therefore,  that  these  rights  and  interests,  as  to  their 
nature  and  extent,  shall  be  exclusively  determined  by  the  laws 
of  Virginia,  and  that  their  security  and  validity  shall  not  be  in 
any  way  impaired  by  the  laws  of  Kentucky.  Whatever  law, 
therefore,  of  Kentucky,  does  narrow  these  rights  and  diminish 
these  interests,  is  a  violation  of  the  compact,  and  is  consequently 
unconstitutional.     .     .     . 

From  this  summary  of  the  principal  pro\dsions  of  the  acts  of 
1797  and  1812,  it  is  apparent,  that  they  materially  impair  the 
rights  and  interests  of  the  rightful  owner  in  the  land  itself. 
.  .  .  No  judgment  can  be  executed,  and  no  possession  ob- 
tained for  the  lands,  unless  upon  the  terms  of  complying  with 
the  requisitions  of  the  acts.     .     .     . 

It  is  no  answer,  that  the  acts  of  Kentucky,  now  in  question, 
are  regulations  of  the  remedy,  and  not  of  the  right  to  lands. 
If  those  acts  so  change  the  nature  and  extent  of  existing  reme- 
dies, as  materially  to  impair  the  rights  and  interests  of  the 
owner,  they  are  just  as  much  a  violation  of  the  compact,  as  if 
they  directly  overturned  his  rights  and  interests. 

It  is  the  unanimous  opinion  of  the  court,  that  the  acts  of  1797 
and  1812  are  a  violation  of  the  seventh  article  of  the  compact 
with  Virginia,  and,  therefore,  are  unconstitutional. 

March  12th,  1821 — Clay,  as  amicus  curice,  moved  for  a  re- 
hearing in  the  cause,  upon  the  ground  that  it  involved  the  rights 
and  claims  of  numerous  occupants.  .  .  .  He  stated,  that  the 
rights  and  interests  of  those  claimants  would  be  irrevocably 
determined  by  this  decision  of  the  court,  the  tenant  in  the 
present  case  having  permitted  it  to  be  brought  to  a  hearing, 
without  appearing  by  counsel,  and  without  any  argument  on 
that  side  of  the  question.     .     .     . 

Motion  granted.     .     .     . 

February  27th,  1823.  Washington,  Justice,  delivered  the 
opinion  of  the  court.     .     .     . 

These  laws  differ  from  each  other  only  in  degree ;  in  principle, 
they  are  the  same.  They  agree  in  depriving  the  rightful  owner  of 
the  land,  of  the  rents  and  profits  received  by  the  occupant,  up 
to  a  certain  period,  the  first  act  fixing  it  to  the  time  of  actual 
notice  of  the  adverse  claim,  and  the  latter  act  to  the  time  of  the 
judgment  rendered  against  the  occupant.  They  also  agree  in 
compelling  the  successful  claimant  to  pay,  to  a  certain  extent, 
the  assessed  value  of  the  improvements  made  on  the  land  by 
the  occupant.     .     .    . 
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Nothing,  in  short,  can  be  more  clear,  upon  principles  of  law 
and  reason,  than  that  a  law  which  denies  to  the  owner  of  land 
a  remedy  to  recover  the  possession  of  it,  when  withheld  by  any 
person,  however  innocently  he  may  have  obtained  it;  or  to  re- 
cover the  profits  received  from  it  by  the  occupant;  or  which 
clogs  his  recovery  of  such  possession  and  profits,  by  conditions 
and  restrictions  tending  to  diminish  the  value  and  amount  of 
the  thing  recovered,  impairs  his  right. to,  and  interest  in,  the 
property.  If  there  be  no  remedy  to  recover  the  possession,  the 
law  necessarily  presumes  a  want  of  right  to  it.  If  the  remedy 
afforded  be  qualified  and  restrained  by  conditions  of  any  kind, 
the  right  of  the  owner  may,  indeed,  subsist,  and  be  acknowl- 
edged, but  it  is  impaired,  and  rendered  insecure,  according  to 
the  nature  and  extent  of  such  restrictions.     .     .     . 

We  take  it  to  be  perfectly  clear,  that,  according  to  the  com- 
mon law,  the  statute  law  of  Virginia,  the  principles  of  equity, 
and  even  those  of  the  civil  law,  the  successful  claimant  of  land 
is  entitled  to  an  account  of  the  mesne  profits  received  by  the 
occupant  from  some  period  prior  to  the  judgment  of  eviction, 
or  decree.     .     .     . 

If  this  act  of  Kentucky  renders  the  rights  of  claimants  to 
lands,  under  Virginia,  less  valid  and  secure  than  they  were 
under  the  laws  of  Virginia,  by  depriving  them  of  the  fruits 
of  their  land,  during  its  occupation  by  another,  its  provisions, 
in  regard  to  the  value  of  the  improvements  put  upon  the  land 
by  the  occupant,  can,  with  still  less  reason,  be  vindicated.  It  is 
not  alleged  by  any  person,  that  such  a  claim  was  ever  sanctioned 
by  any  law  of  Virginia,  or  by  her  courts  of  justice.     .     .     . 

The  objection  to  a  law,  on  the  ground  of  its  impairing  the  ob- 
ligation of  a  contract,  can  never  depend  upon  the  extent  of  the 
change  which  the  law  effects  in  it.  Any  deviation  from  its 
terms,  by  postponing,  or  accelerating,  the  period  of  perform- 
ance which  it  prescribes,  imposing  conditions  not  expressed  in 
the  contract,  or  dispensing  with  the  performance  of  those  which 
are,  however  minute,  or  apparently  immaterial,  in  their  effect 
upon  the  contract  of  the  parties,  impairs  its  obligation.  Upon 
this  principle  it  is,  that  if  a  creditor  agree  with  his  debtor  to 
postpone  the  day  of  payment,  or  in  any  other  way  to  change 
the  terms  of  the  contract,  without  the  consent  of  the  surety, 
the  latter  is  di.scharged,  although  the  change  was  for  his  ad- 
vantage.    .     . 

A  slight  effort  to  prove  that  a  compact  between  two  states  is 
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not  a  case  within  the  meaning  of  the  constitution,  which  speaks 
of  contracts,  was  made  by  the  counsel  for  the  tenant,  but  was  not 
much  pressed.  If  we  attend  to  the  definition  of  a  contract, 
which  is  the  agreement  of  two  or  more  parties,  to  do,  or  not  to 
do,  certain  acts,  it  must  be  obvious,  that  the  proposition  offered, 
and  agreed  to  by  Virginia,  being  accepted  and  ratified  by  Ken- 
tucky, is  a  contract.  In  fact,  the  terms  compact  and  contract 
are  synonymous:  and  in  Fletcher  v.  Peck,  the  chief  justice  de- 
fines a  contract  to  be  a  compact  between  two  or  more  parties. 
The  principles  laid  down  in  that  case  are,  that  the  constitution 
of  the  United  States  embraces  all  contracts,  executed  or  execu- 
tory, whether  between  individuals,  or  between  a  state  and  in- 
dividuals ;  and  that  a  state  has  no  more  power  to  impair  an 
obligation  into  which  she  herself  has  entered,  than  she  can  the 
contracts  of  individuals.  Kentucky,  therefore,  being  a  party 
to  the  compact  which  guarantied  to  claimants  of  land  lying  in 
that  state,  under  titles  derived  from  Virginia,  their  rights,  as 
they  existed  under  the  laws  of  Virginia,  was  incompetent  to 
violate  that  contract,  by  passing  any  law  which  rendered  those 
rights  less  valid  and  secure.     .     .     . 

Certificate  .  .  .  that  the  act  of  the  said  State  of  Ken- 
tucky, of  the  27th  of  Fehruary  1797,  .  .  .  was  repugnant 
to  the  constitution  of  the  United  States,  hut  that  the  same  was 
repealed  by  the  act  of  the  31st  of  January  1812,  .  .  .  and 
that  the  act  last  mentioned  is  also  repugnant  to  the  Constitution 
of  the  United  States.    ,     .     . 


JOHN  F.   SATTERLEE,  Plaintiff  in  error  v.   ELIZABETH 
MATTHEWSON,  Defendant  in  error. 

Supreme  Court  of  the  United  States.    1829. 
2  Peters,  380. 

Writ  of  error  to  the  Supreme  Court  of  Pennsylvania. 

[Elizabeth  Matthowson,  plaintiff  below,  held  certain  land  in 
Pennsylvania  derived  from  a  Connecticut  title  running  from 
1785.  A  patent  to  this  same  land  had  been  granted  by  the  State 
of  Pennsylvania  to  Wharton  in  1781.  Defendant's  father  en- 
tored  upon  the  land  as  a  tenant  to  the  plaintiff  in  1790.  In 
1812  he  purchased  the  land   from  Wharton   and  had  the  con- 
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veyauee  made  to  his  son,  the  defendant.  In  1813  the  defendant 
brouglit  an  action  of  ejectment  against  his  father  and  immedi- 
ately k'ased  -the  land  to  his  father  for  a  term  of  two  lives  at  a 
rental  of  one  dollar  per  year.  At  the  trial  the  plaintiff  con- 
tended that  even  though  the  defendant  had  the  older  and  better 
title,  he,  as  a  tenant,  was  estopped  from  asserting  it  against  his 
landlord.  On  that  ground  judgment  was  given  for  the  plain- 
tiff, ))ut  on  appeal  to  the  Supreme  Court  of  Pennsylvania  it  was 
reversed  on  the  ground  that  by  the  settled  law  of  Pennsylvania 
the  relation  of  landlord  and  tenant  could  not  exist  under  a 
Connecticut  title.  A  venire  facias  de  novo  was  awarded.  In 
1826  and  before  the  second  trial  the  Legislature  of  Pennsyl- 
vania enacted  "that  the  relation  of  landlord  and  tenant  shall 
exist,  and  be  held  as  fully  and  effectually  between  Connecticut 
settlers  and  Pennsylvania  claimants,  as  between  other  citizens 
of  this  commonwealth,  on  the  trial  of  any  cause  now  pending, 
or  hereafter  to  be  brought  within  this  commonwealth,  any  law 
or  u-sage  to  the  contrary  notwithstanding."  At  the  second  trial 
the  plaintiff  alleged  that  the  action  of  ejectment  brought  by  the 
defendant  against  his  father  and  all  the  proceedings  thereunder 
were  fraudulent  and  collusive  and  were  only  for  the  purpose  of 
depriving  the  plaintiff  of  her  possession  and  that  the  father 
therefore  continued  to  be  her  tenant.  The  judge  charged  the 
jury  that  the  act  of  1826  was  binding  on  the  court  and  that 
if  tlie  jury  was  satisfied  that  the  ejectment  proceedings  were 
collusive,  it  should  find  for  the  plaintiff.  Judgment  for  the 
plaintiff  was  affirmed  by  the  Supreme  Court  of  Pennsylvania 
and  a  writ  of  error  was  then  sued  out.] 

Washington,    Justice,    delivered   the   opinion    of   the    court. 

The  only  r|uestion  which  occurs  in  this  cause,  which  it  is  com- 
petent to  this  court  to  decide  is,  whether  the  statute  of  Pennsyl- 
vania which  has  been  mentioned,  of  the  8th  of  April  1826,  is 
or  is  not  objectionable,  on  the  ground  of  its  repugnancy  to  the 
constitution  of  the  United  States?  ....  It  is  alleged  to 
be  so,  by  the  counsel  for  the  plaintiff  in  error,  for  a  variety  of 
reasons.     .     . 

Let  the.se  objections  be  considered.  The  grant  to  Wharton 
bestowed  upon  him  a  fee-simple  estate  in  the  land  granted,  to- 
pether  with  all  the  rights,  privileges  and  advantages  which,  by 
the  laws  of  Pennsylvania,  that  instrument  might  legally  pass. 
Were  any  of  those  rights,  which  it  is  admitted  vested  in  his 
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vendee  or  alienee,  disturbed  or  impaired,  by  the  act  under  con- 
sideration? It  does  not  appear  from  the  record,  or  even  from 
the  reasoning  of  the  judges  of  either  court,  that  they  were 
in  any  instance  denied,  or  even  draAvn  into  question.  Before 
Satterlee  became  entitled  to  any  part  of  the  land  in  dispute  un- 
der Wharton,  he  had  voluntarily  entered  into  a  contract  with 
Matthewson,  by  which  he  became  her  tenant,  under  a  stipulation 
that  either  of  the  parties  might  put  an  end  to  the  tenancy,  at 
the  termination  of  any  one  year.  Under  this  new  contract, 
which,  if  it  was  ever  valid,  was  still  subsisting  and  in  full  force 
at  the  time  when  Satterlee  acquired  the  title  of  Wharton,  he 
exposed  himself  to  the  operation  of  a  certain  principle  of  the 
common  law,  which  estopped  him  from  controverting  the  title 
of  his  landlord,  by  setting  up  a  better  title  to  the  land  in  him- 
self, or  one  outstanding  in  some  third  person.  It  is  true,  that 
the  supreme  court  of  the  state  decided,  in  the  year  1825,  that 
this  contract,  being  entered  into  with  a  person  claiming  under 
a  Connecticut  title,  was  void ;  so  that  the  principle  of  law  which 
has  been  mentioned,  did  not  apply  to  it.  But  the  legislature 
afterwards  declared,  by  the  act  under  examination,  that  con- 
tracts of  that  nature  were  valid,  and  that  the  relation  of  land- 
lord and  tenant  should  exist  and  be  held  effectual  as  well  in 
contracts  of  that  description  as  in  those  between  other  citizens 
of  the  state. 

Now,  this  law  may  be  censured,  as  it  has  been,  as  an  unwise 
and  unjust  exercise  of  legislative  power;  as  retrospective  in  its 
operation ;  as  the  exercise,  by  the  legislature,  of  a  judicial  func- 
tion ;  and  as  creating  a  contract  between  parties,  where  none 
previously  existed.  All  this  may  be  admitted ;  but  the  question 
which  we  are  now  considering  is,  does  it  impair  the  obligation 
of  the  contract  between  the  state  and  Wharton,  or  his  alienee? 
Both  the  decision  of  the  supreme  court  in  1825,  and  this  act, 
operate,  not  upon  that  contract,  but  upon  the  subsequent  con- 
tract between  Satterlee  and  Matthewson.  No  question  arose,  or 
was  decided,  to  disparage  the  title  of  Wharton,  or  of  Satterlee,  as 
his  vendee.  So  far  from  it,  that  the  judge  stated  in  his  charge  to 
the  jury,  that  if  the  transactions  between  John  F.  Satterlee  and 
Elisha  Satterlee  were  fair,  then  the  elder  title  of  the  defend- 
ant must  prevail,  and  he  would  be  entitled  to  a  verdict. 

We  are  then  to  inquire,  whether  the  obligation  of  the  contract 
between  Satterlee  and  ^fatthewson  was  impaired  by  this  stat- 
ute!    The  objections  urged  at  the  bar,  and  the  arguments  in 
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support  of  them,  apply  to  that  contract,  if  to  either.  It  is 
that  contract  which  the  act  declared  to  be  valid,  in  opposition 
to  the  decision  of  the  supreme  court;  and  admitting  the  correct- 
ness of  that  decision,  it  is  not  easy  to  perceive,  how  a  law  which 
gives  validity  to  a  void  contract,  can  be  said  to  impair  the 
obligation  of  that  contract.  Should  a  statute  declare,  contrary 
to  the  general  principles  of  law,  that  contracts  founded  upon 
an  illegal  or  immoral  consideration,  whether  in  existence  at  the 
time  of  passing  the  statute,  or  which  might  hereafter  be  en- 
tered into,  should  nevertheless  be  valid  and  binding  upon  the 
parties;  all  would  admit  the  retrospective  character  of  such  an 
enactment,  and  that  the  effect  of  it  was  to  create  a  contract 
between  parties,  where  none  had  previously  existed.  But  it 
surely  cannot  be  contended  that  to  create  a  contract,  or  to  de- 
stroy or  impair  one,  mean  the  same  thing. 

If  the  effect  of  the  statute  in  question  be  not  to  impair  the 
obligation  of  either  of  those  contracts,  and  none  other  appear 
upon  this  record,  is  there  any  other  part  of  the  constitution  of 
the  United  States  to  which  it  is  repugnant?  It  is  said  to  be 
retrospective.  Be  it  so ;  but  retrospective  laws  which  do  not  im- 
pair the  obligation  of  contracts,  or  partake  of  the  character  of 
ex  post  facto  laws,  are  not  condemned  or  forbidden  by  any  part 
of  that  instrument.     .     .     . 

The  objection,  however,  which  was  most  pressed  upon  the 
court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in  error, 
was,  that  the  effect  of  this  act  was,  to  divest  rights  which  were 
vested  by  law  in  Satterlee.  There  is  certainly  no  part  of  the 
Constitution  of  the  United  States  which  applies  to  a  state  law 
of  this  description ;  nor  are  we  aware  of  any  decision  of  this, 
or  of  any  circuit  court,  which  has  condemned  such  a  law,  upon 
this  ground,  provided,  its  effect  be  not  to  impair  the  obliga- 
tion of  a  contract;  and  it  has  been  shown,  that  the  act  in  ques- 
tion has  no  such  effect  upon  either  of  the  contracts,  which  have 
been  before  mentioned.     .     .     . 

Judgment     .     .     .     affirmed.     .     .     . 

Johnson,  Justice. — I  assent  to  the  decision  entered  in  this 
cause,  but  feel  it  my  duty  to  record  my  disapprobation  of  the 
ground  on  which  it  is  placed.  Could  I  have  brought  myself  to 
entertain  the  same  view  of  the  decision  of  the  supreme  court  of 
Pennsylvania  with  that  which  my  brethren  have  expressed,  I 
should  have  felt  it  a  solemn  duty  to  reverse  the  decision  of 
that  court,  as  violating  the  constitution  of  the  United  States 


SATTERLEE  v.  MATTHEWSON.  513 

in  a  most  vital  part.  What  boots  it,  that  I  am  protected  by  that 
constitution  from  having  the  obligation  of  my  contracts  vio- 
lated, if  the  legislative  power  can  create  a  contract  for  me,  or 
render  binding  upon  me  a  contract  which  was  null  and  void 
in  its  creation?  To  give  efficacy  to  a  void  contract  is  not,  it  is 
true,  violating  a  contract,  but  it  is  doing  infinitely  worse;  it 
is  advancing  to  the  very  extreme  of  that  class  of  arbitrary  and 
despotic  acts  which  bear  upon  individual  rights  and  liabilities, 
and  against  the  whole  of  which  the  constitution  most  clearly 
intended  to  interpose  a  protection  commensurate  with  the 
evil.  And  it  is  very  clear  to  my  mind,  that  the  cause  here  did 
not  call  for  the  decision  now  rendered.  There  is  another,  and 
a  safe  and  obvious  ground  upon  which  the  decision  of  the 
Pennsylvania  court  may  be  sustained. 

The  fallacy  of  the  argument  of  the  plaintiff  in  error  consists 
in  this,  that  he  would  give  to  the  decision  of  a  court,  on  a  point 
arising  in  the  progress  of  this  cause,  the  binding  effect  of  a 
statute  or  a  judgment;  that  he  would  in  fact  restrict  the  same 
court  from  revising  and  overruling  a  decision  which  it  has 
once  rendered,  and  from  entering  a  different  judgment  from 
that  which  would  have  been  rendered  in  the  same  court,  had 
the  first  decision  been  adhered  to.  It  is  impossible,  in  exam- 
ining the  cause,  not  to  perceive,  that  the  statute  complained  of 
was  no  more  than  declarative  of  the  law  on  a  point  on  which 
the  decisions  of  the  state  couuts  had  fluctuated,  and  which  never 
was  finally  settled,  until  the  decision  took  place  on  which  this 
writ  of  error  is  sued  out.  .  .  .  It  is  perfectly  clear,  when 
we  examine  the  reasoning  of  the  judges  on  rendering  the  judg- 
ment now  under  review,  that  they  consider  the  law  as  unsettled, 
or  rather  as  settled  against  the  plaintiff  here,  at  the  time  the 
act  was  passed;  and  if  so,  what  right  of  his  has  been  violated? 
The  act  does  no  more  than  what  the  courts  of  justice  had  done, 
and  would  do,  without  the  aid  of  the  law;  pronounce  the  de- 
cision on  which  he  relies,  as  erroneous  in  principle,  and  not 
binding  in  precedent.  The  decision  of  the  state  court  is  sup- 
ported, under  this  view  of  the  subject,  without  resorting  to  the 
portentous  doctrine  (for  I  must  call  it  portentous),  that  a 
state  may  declare  a  void  deed  to  be  a  valid  deed,  as  affecting 
individual  litigants,  on  a  point  of  right,  without  violating  the 
constitution  of  the  United  States.  If  so,  why  not  create  a  deed 
or  destroy  the  operation  of  a  limitation  act,  after  it  has  vested 
a  title! 
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The  whole  of  this  difficulty  arises  out  of  that  unhappy  idea, 
that  the  phrase  ex  post  facto,  in  the  constitution  of  the  United 
States,  was  confined  to  criminal  cases  exclusively;  a  decision 
which  leaves  a  large  class  of  arbitrary  legislative  acts  without 
the  prohibitions  of  the  constitution.  It  was  in  anticipation  of 
the  conse(iuences,  that  I  took  occasion,  in  the  investigation  on 
the  bankrupt  question,  to  make  a  remark  on  the  meaning  of  that 
phrase  in  the  constitution.  My  subsequent  investigations  have 
confirmed  me  in  the  opinion  then  delivered,  and  the  present  case 
illustrates  its  correctness.     .     .     . 


GELPCKE  V.  DUBUQUE. 

SUPRE^IE   COUKT   OF   THE   UNITED    STATES.       1864. 

1  Wallace,  175. 

Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Iowa. 

[In  accordance  with  provisions  of  acts  passed  by  the  Legisla- 
ture of  Iowa  on  February  24,  1847  and  January  28,  1857,  the 
city  of  Dubuque  on  July  1,  1857,  issued  bonds  in  aid  of  the  con- 
struction of  a  railway.  In  the  present  suit,  which  was  an  action 
brought  against  the  city  of  Dubuc^ue  on  the  interest  coupons  at- 
tached to  the  bonds,  the  defence  was  that  the  above-mentioned 
statutes  were  contrary  to  the  constitution  of  Iowa.  Judgment 
was  given  for  the  city  and  a  writ  of  error  was  then  sued  out.] 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court. 

The  whole  ca.se  resolves  itself  into  a  question  of  the  power  of 
the  city  to  issue  bonds  for  the  purpose  stated.    .    .    . 

It  is  claimed  "that  the  legislature  of  Iowa  had  no  authority 
under  the  Con.stitution  to  authorize  municipal  corporations  to 
purchase  stock  in  railroad  companies,  or  to  issue  bonds  in  pay- 
ment of  such  stock."    .    .    . 

All  these  objections  have  been  fully  considered  and  repeatedly 
overruled  by  the  Supreme  Court  of  Iowa.  .  .  .  The  earliest 
of  these  cases  was  decided  in  1853,  the  latest  in  1859.  The  bonds 
were  i.<isued  and  put  upon  the  market  between  the  periods 
named.  These  adjudications  cover  the  entire  ground  of  this  con- 
troversy. They  exhaust  the  argument  upon  the  subject.  We 
could  add  nothing  to  what  they  contain.    We  shall  be  governed 
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by  them,  unless  there  be  something  which  takes  the  case  out  of 
the  established  rule  of  this  court  upon  that  subject. 

It  is  urged  that  all  these  decisions  have  been  overruled  by  the 
Supreme  Court  of  the  State,  in  the  later  case  of  the  State  of 
Iowa,  ex  relatione  v.  The  County  of  ^Yapello,  13  Iowa,  390,  and  it 
is  insisted  that  in  cases  involving  the  construction  of  a  State  law 
or  constitution,  this  court  is  bound  to  follow  the  latest  adjudica- 
tion of  the  highest  court  of  the  State.  Leffingwell  v.  Warren,  2 
Black,  599,  is  relied  upon  as  authority  for  the  proposition.  In 
that  case  this  court  said  it  would  follow  ''the  latest  settled  adju- 
dications." Whether  the  judgment  in  question  can,  under  the 
circumstances,  be  deemed  to  come  within  that  category,  it  is  not 
now  necessary  to  determine.  It  cannot  be  expected  that  this 
court  will  follow  every  such  oscillation,  from  whatever  cause 
arising,  that  may  possibly  occur.  The  earlier  decisions,  we 
think,  are  sustained  by  reason  and  authority.  They  are  in  har- 
mony with  the  adjudications  of  sixteen  States  of  the  Union. 
Many  of  the  cases  in  the  other  States  are  marked  by  the  pro- 
foundest  legal  ability. 

The  late  case  in  Iowa,  and  two  other  cases  of  a  kindred  charac- 
ter in  another  State,  also  overruling  earlier  adjudications,  stand 
out,  as  far  as  we  are  advised,  in  unenviable  solitude  and  notori- 
ety. However  we  may  regard  the  late  case  in  Iowa  as  affecting 
the  future,  it  can  have  no  effect  upon  the  past.  *'The  sound  and 
true  rule  is,  that  if  the  contract,  when  made,  was  valid  by  tlie 
laws  of  the  State  as  then  expounded  by  all  departments  of  the 
government,  and  administered  in  its  courts  of  justice,  its  valid- 
ity and  obligation  cannot  be  impaired  by  any  subsequent  action 
of  legislation,  or  decision  of  its  courts  altering  the  construction 
of  the  law."  The  Ohio  Life  &  Trust  Co.  v.  Debolt,  16  Howard, 
432. 

The  same  principle  applies  where  there  is  a  change  of  judicial 
decision  as  to  the  constitutional  power  of  the  legislature  to  enact 
the  law.  To  this  rule,  thus  enlarged,  we  adhere.  It  is  the  law 
of  this  court.  It  rests  upon  the  plainest  principles  of  justice. 
To  l^old  otherwise  would  be  as  unjust  as  to  hold  that  rights  ac- 
quired under  a  statute  may  be  lost  by  its  repeal.  The  rule  em- 
braces this  case.    .    .     . 

We  are  not  unmindful  of  the  importance  of  uniformity  in  the 
decisions  of  this  court,  and  those  of  the  highest  local  courts,  giv- 
ing constructions  to  the  laws  and  constitutions  of  their  own 
States.    It  is  the  settled  rule  of  this  court  in  such  cases,  to  fol- 
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low  the  decisions  of  the  State  courts.  But  there  have  been  here- 
tofore, in  the  judicial  history  of  this  court,  as  doubtless  there 
will  be  hereafter,  many  exceptional  cases.  We  shall  never  im- 
molate truth,  justice,  and  the  law,  because  a  State  tribunal  has 
erected  the  altar  and  decreed  the  sacrifice. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  to  this  opinion. 

Judgment  and  mandate  accordingly. 

^Ir.  Justice  Miller,  dissenting.    .    .    . 

The  general  principle  is  not  controverted  by  the  majority, 
that  to  the  highest  courts  of  the  State  belongs  the  right  to  con- 
strue its  statutes  and  its  constitution,  except  where  they  may 
conflict  with  the  Constitution  of  the  United  States,  or  some  stat- 
ute or  treaty  made  under  it.  Nor  is  it  denied  that  when  such  a 
construction  has  been  given  by  the  State  court,  that  this  court  is 
bound  to  follow  it.    .    .    . 

But  while  admitting  the  general  principle  thus  laid  down,  tke 
court  says  it  is  inapplicable  to  the  present  case,  because  there 
have  been  conflicting  decisions  on  this  very  point  by  the  Su- 
preme Court  of  Iowa,  and  that  as  the  bonds  issued  while  the 
decisions  of  that  court  holding  such  instruments  to  be  constitu- 
tional were  unreversed,  that  this  construction  of  the  constitu- 
tion must  now  govern  this  court  instead  of  the  later  one.  The 
moral  force  of  this  proposition  is  unquestionably  very  great. 
And  I  think,  taken  in  connection  with  some  fancied  duty  of  this 
court  to  enforce  contracts,  over  and  beyond  that  appertaining  to 
other  courts,  has  given  the  majority  a  leaning  towards  the  adop- 
tion of  a  rule,  which  in  my  opinion  cannot  be  sustained  either 
on  principle  or  authority. 

The  only  special  charge  which  this  court  has  over  contracts, 
beyond  any  other  court,  is  to  declare  judicially  whether  the  stat- 
ute of  a  State  impairs  their  obligation.  No  such  question  arises 
here,  for  the  plaintiff  claims  under  and  by  virtue  of  the  statute 
which  is  here  the  subject  of  discussion.  Neither  is  there  any 
question  of  the  obligation  of  contracts,  or  the  right  to  enforce 
them.  The  question  goes  behind  that.  We  are  called  upon,  not 
to  construe  a  contract,  nor  to  determine  how  one  shall  be  en- 
forced, but  to  decide  whether  there  ever  was  a  contract  made  in 
the  case.  To  assume  that  there  was  a  contract,  which  contract 
is  about  to  be  violated  by  the  decisions  of  the  State  court  of 
Iowa,  is  to  beg  the  very  question  in  dispute.  In  deciding  this 
question  the  court  is  called  upon,  as  the  court  in  Iowa  was,  to 
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construe  the  constitution  of  the  State.  It  is  a  grave  error  to 
suppose  that  this  court  must,  or  should,  determine  this  upon  any 
principle  which  would  not  be  equally  binding  on  the  courts  of 
Iowa,  or  that  the  decision  should  depend  upon  the  fact  that  cer- 
tain parties  had  purchased  bonds  w^hich  were  supposed  to  be 
valid  contracts,  when  they  really  were  not. 

The  Supreme  Court  of  Iowa  is  not  the  first  or  the  only  court 
which  has  changed  its  rulings  on  questions  as  important  as  the 
one  now  presented.  I  understand  the  doctrine  to  be  in  such 
cases,  not  that  the  law  is  changed,  but  that  it  was  always  the 
same  as  expounded  by  the  later  decision,  and  that  the  former 
decision  was  not,  and  never  had  been,  the  law,  and  is  overruled 
for  that  very  reason.  The  decision  of  this  court  contravenes  this 
principle,  and  holds  that  the  decision  of  the  court  makes  the 
law,  and  in  fact,  that  the  same  statute  or  constitution  means  one 
thing  in  1853,  and  another  thing  in  1859.  For  it  is  impliedly 
conceded,  that  if  these  bonds  had  been  issued  since  the  more 
recent  decision  of  the  Iowa  court,  this  court  would  not  hold  them 
valid.    .    .     . 

Note. — The  decision  In  Gelpcke  v.  Dubuque  has  excited  much  con- 
troversy. See  J.  B.  Thayer,  The  Scope  of  Gelpcke  v.  Dubuque,  Har- 
vard Law  Review,  IV,  311;  Read,  The  Rule  in  Gelpcke  v.  Dubuque, 
American  Law  Revieio,  IX,  381;  G.  W.  Pepper,  The  Boi'der  Land  of 
Federal  and  State  Decisions;  and  the  following  cases:  Olcott  v.  The 
Supervisor  (1873),  16  Wallace,  678;  Township  of  Pine  Grove  v.  Tal- 
cott  (1874),  19  Wallace,  666;  Douglas  v.  County  of  Pike  (1880),  101 
U.  S.  677;  Louisiana  v.  Pillsbury  (1881),  105  U.  S.  278;  Burges  v. 
Seligman  (1882),  107  U.  S.  20;  German  Savings  Bank  v.  Franklin 
County  (1888),  128  U.  S.  526;  McCullough  v.  Virginia  (1898),  172 
U.  S.  102;  Great  Southern  Fireproof  Hotel  Co.  v.  Jones  (1904),  193 
U.  S.  532;  Carondelet  Canal  Co.  v.  Louisiana  (1914),  233  U.  S.  362; 
Tidal  Oil  Co.  v.  Flanagan   (1924),  263  U.  S.  444. 


NEW   ORLEANS  WATERWORKS   COMPANHT  v.  LOUISI- 
ANA SUGAR  REFINING  COMPANY. 

Supreme  Court  of  the  United  States.     1888. 
125  United  States,  18. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

[In  1877  the  Legislature  of  Louisiana  granted  to  the  New 
Orleans  Waterworks  Company  a  charter  which  gave  it  the  ex- 
clusive privilege  of  supplying  New  Orleans  and  its  inhabitants 
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with  water  from  the  Mississippi  river,  but  provided  that  the 
city  council  should  not  thereby  be  prevented  from  granting  tc 
any  person  "contiguous  to  the  river"  the  privilege  of  laying 
pipes  to  the  river  for  his  own  use.  In  1883  the  city  of  New 
Orleans  granted  such  permission  to  the  Louisiana  Sugar  Refin- 
ing Company,  whose  factory  was  separated  from  the  river  by  a 
street  and  a  broad  quay  or  levee.  The  plaintiff  sought  to  re- 
strain the  laying  of  the  pipes,  and  asked  the  judge  to  instruct 
the  jury  that  the  word  "contiguous"  as  used  in  its  charter 
meant  "riparian,"  and  that  the  city  of  New  Orleans  could  grant 
permission  to  lay  pipes  to  the  river  only  to  owners  whose  prop- 
erty was  contiguous  in  the  sense  of  riparian.  The  court  refused 
on  the  ground  that  the  question  was  one  for  the  jury.  Judg- 
ment for  the  defendant  was  sustained  by  the  Supreme  Court  of 
Louisiana  which  ba^sed  its  decision  on  the  fact  that  all  inhab- 
itants of  the  city  have  and  always  have  had  the  right  to  draw 
water  from  the  river  for  their  own  use.  What  the  State  gave 
to  the  plaintiff  was  the  right  to  supply  water  from  the  river  to 
othei*s,  and  what  the  city  gave  to  the  defendant  was  the  right 
to  use  the  streets  for  the  conveyance  of  water  to  its  factory 
for  its  own  use.  Plaintiff  sued  out  a  writ  of  error  on  the  ground 
that  its  charter  w^as  a  contract  which  had  been  violated  by  the 
city  ordinance  and  that  the  Supreme  Court  had  maintained  the 
legality  of  the  ordinance.] 

^[r.  Justice  Gray    .    .    .    delivered  the  opinion  of  the  court. 

This  being  a  writ  of  error  to  the  highest  court  of  a  State,  a 
federal  question  must  have  been  decided  by  that  court  against 
the  plaintiff  in  error;  else  this  court  has  no  jurisdiction  to  re- 
view the  judgment.    .    .     . 

In  order  to  come  within  the  provision  of  the  Constitution  of 
the  United  States  which  declares  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts,  not  only  must  the 
obligation  of  a  contract  have  been  impaired,  but  it  must  have 
been  impaired  by  a  law  of  the  State.  The  prohibition  is  aimed 
at  the  legislative  power  of  the  State,  and  not  at  the  decisions  of 
its  courts,  or  the  acts  of  administrative  or  executive  boards  or 
officers,  or  the  doings  of  corporations  or  individuals. 

This  court,  therefore,  has  no  jurisdiction  to  review  a  judg- 
ment of  the  highest  court  of  a  State,  on  the  ground  that  the  ob- 
ligation of  a  contract  has  been  impaired,  unless  some  legislative 
act  of  the  State  has  been  upheld  by  the  judgment  sought  to  be 
reviewed.    The  general  rule,  as  applied  to  this  class  of  cases,  has 
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been  clearly  stated  in  two  opinions  of  this  court,  delivered  by 
Mr.  Justice  ]\Iiller.  .  .  .  [Reference  is  made  to  Railroad 
Company  v.  Roch,  4  Wallace,  177,  and  to  Knox  v.  Exchange 
Bank,  12  Wallace,  379.] 

A^  later  decisions  have  shown,  it  is  not  strictly  and  literally 
true,  that  a  law  of  a  State,  in  order  to  come  within  the  constitu- 
tional prohibition,  must  be  either  in  the  form  of  a  statute  enacted 
by  the  legislature  in  the  ordinary  course  of  legislation,  or  in 
the  form  of  a  constitution  established  by  the  people  of  the  State 
as  their  fundamental  law. 

In  Williams  v.  Bruffy,  96  U.  S.  176,  183,  it  was  said  by  Mr. 
Justice  Field,  delivering  judgment,  "Any  enactment,  from 
whatever  source  originating,  to  which  a  State  gives  the  force 
of  law,  is  a  statute  of  the  State,  within  the  meaning  of  the  clause 
cited  relating  to  the  jurisdiction  of  this  court"  (Rev.  Stat. 
§  709)  ;  and  it  was  therefore  held  that  a  statute  of  the  so-called 
Confederate  States,  if  enforced  by  one  of  the  States  as  its  law, 
was  within  the  prohibition  of  the  Constitution. 

So  a  by-law  or  ordinance  of  a  municipal  corporation  may  be 
such  an  exercise  of  legislative  power  delegated  by  the  legislature 
to  the  corporation  as  a  political  subdivision  of  the  State,  hav- 
ing all  the  force  of  law  within  the  limits  of  the  municipality, 
that  it  may  properly  be  considered  as  a  law,  within  the  meaning 
of  this  article  of  the  Constitution  of  the  United  States. 

For  instance,  the  power  of  determining  what  persons  and 
j)roperty  shall  be  taxed  belongs  exclusively  to  the  legislative 
branch  of  the  government,  and,  whether  exercised  by  the  legis- 
lature itself,  or  delegated  by  it  to  a  municipal  corporation,  is 
strictly  a  legislative  power.  United  States  v.  New  Orleans,  98 
U.  S.  381,  392 ;  Meriwether  v.  Garrett,  102  U.  S.  472.    .    .    . 

But  the  ordinance  now  in  question  involved  no  exercise  of 
legislative  power.  The  legislature,  in  the  charter  granted  to 
the  plaintiff,  provided  that  nothing  therein  should  "be  so  con- 
strued as  to  prevent  the  city  council  from  granting  to  any  per- 
son or  persons,  contiguous  to  the  river,  the  privilege  of  laying 
pipes  to  the  river,  exclusively  for  his  or  their  own  use."  The 
legislature  itself  thus  defined  the  class  of  persons  to  whom,  and 
the  object  for  which,  the  permission  might  be  granted.  All  that 
was  left  to  the  city  council  was  the  duty  of  determining  what 
persons  came  within  the  definition,  and  how  and  where  they 
might  be  permitted  to  lay  pipes,  for  the  purpose  of  securing 
their  several  rights  to  draw  water  from  the  river,  without  un- 
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reasonable  interfering  with  the  convenient  use  by  the  public  of 
the  lands  and  highways  of  the  city.  The  rule  was  established  by 
the  legislature,  and  its  execution  only  committed  to  the  munici- 
pal authorities.  The  power  conferred  upon  the  city  council  was 
not  legislative,  but  administrative,  and  might  equally  well  have 
been  vested  by  law  in  the  mayor  alone,  or  in  any  other  officer  of 
the  city.  Railroad  Co.  v.  Ellerman,  105  U.  S.  166,  172;  Day  v. 
Green,  4  Cush.  433,  438.  The  permission  granted  by  the  city 
council  to  the  defendant  company,  though  put  in  the  form  of 
an  ordinance,  was  in  effect  but  a  license,  and  not  a  by-law  of 
the  city,  still  less  a  law  of  the  State.  If  that  license  was  within 
the  authority  vested  in  the  city  council  by  the  law  of  Louisiana, 
it  was  valid ;  if  it  transcended  that  authority,  it  was  illegal  and 
void.  But  the  question  whether  it  was  lawful  or  unlawful  de- 
pended wholly  on  the  law  of  the  State,  and  not  at  all  on  any  pro- 
vision of  the  Constitution  or  laws  of  the  United  States.  .  .  . 
The  result  of  the  authorities,  applying  to  cases  of  contracts 
the  settled  rules,  that  in  order  to  give  this  court  jurisdiction  of 
a  writ  of  error  to  a  State. court,  a  federal  question  must  have 
been,  expressly  or  in  effect,  decided  by  that  court,  and,  there- 
fore, that  when  the  record  shows  that  a  federal  question  and 
another  question  were  presented  to  that  court  and  its  decision 
turned  on  the  other  question  only,  this  court  has  no  jurisdiction, 
may  be  summed  up  as  follows :  When  the  State  court  decides 
against  a  right  claimed  under  a  contract,  and  there  was  no  law 
sub.sequent  to  the  contract,  this  court  clearly  has  no  jurisdic- 
tion. When  the  existence  and  the  construction  of  a  contract 
are  undisputed,  and  the  State  court  upholds  a  subsequent  law, 
on  the  ground  that  it  did  not  impair  the  obligation  of  the  ad- 
mitted contract,  it  is  equally  clear  that  this  court  has  jurisdic- 
tion. When  the  State  court  holds  that  there  was  a  contract  con- 
ferring certain  rights,  and  that  a  subsequent  law  did  not  impair 
those  rights,  this  court  has  jurisdiction  to  consider  the  true  con- 
struction of  the  supposed  contract,  and,  if  it  is  of  opinion  that 
it  did  not  confer  the  rights  affirmed  by  the  State  court,  and 
therefore  its  obligation  was  not  impaired  by  the  subsequent  law, 
may  on  that  ground  affirm  the  judgment.  So,  when  the  State 
court  upholds  the  subsequent  law,  on  the  ground  that  the  con- 
tract did  not  confer  the  right  claimed,  this  court  may  inquire 
whether  the  supposed  contract  did  give  the  right,  because,  if  it 
did,  the  subsequent  law  cannot  be  upheld.  But  when  .the  State 
court  gives  no  effect  to  the  subsequent  law,   but  decides,   on 
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grounds  independent  of  that  law,  that  the  right  claimed  was 
not  conferred  by  the  contract,  the  case  stands  just  as  if  the  sub- 
sequent law  had  not  been  passed,  and  this  court  has  no  jurisdic- 
tion. 

In  the  present  case,  the  Supreme  Court  of  Louisiana  did  not 
.  .  .  give  any  effect  to  the  provision  of  the  Constitution  of 
1879  abolishing  monopolies.  Its  judgment  was  based  wholly  on 
the  general  law  of  the  State  and  upon  the  construction  and  ef- 
fect of  the  charter  from  the  legislature  to  the  plaintiff  company, 
and  of  the  license  from  the  city  council  to  the  defendant  com- 
pany, and  in  no  degree  upon  the  Constitution  or  any  law  of 
the  State  subsequent  to  the  plaintiff's  charter.     .    .     . 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


CENTRAL  LAND   COMPANY  v.  LAIDLEY. 

Supreme  Coubt  of  the  United  States.     1895. 
159  United  States,  103. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of  West 
Mrginia. 

[In  1870  Mrs.  Pennybacker  and  her  husband  conveyed  land 
in  West  Virginia  to  C.  P.  Huntington  who  in  1871  conveyed  it 
to  the  Central  Land  Company.  In  1882  Mrs.  Pennybacker,  then 
a  widow,  conveyed  the  same  land  to  Laidley  who  then  brought 
an  action  of  ejectment  against  the  Central  Land  Company  on 
the  ground  that  the  form  of  conveyance  employed  by  Mrs.  Pen- 
nybacker and  her  husband  in  1870  was  not  sufficient  under  the 
West  Virginia  Code  of  1868  to  convey  the  interest  of  a  married 
woman.  At  the  trial  of  the  action  in  1890,  the  Central  Land 
Company  asked  the  court  to  charge  that  under  the  settled  con- 
struction of  the  courts  of  Virginia  of  the  pertinent  provisions 
of  the  West  Virginia  Code  of  1868  which  were  taken  from  the 
Virginia  Code  of  1860  which  was  in  force  in  West  Virginia  be- 
fore its  separation  from  Virginia,  the  conveyance  of  1870  was 
sufficient  to  convey  the  title  of  both  husband  and  wife.  Th(« 
court  declined  and  charged  that  the  deed  of  1870  could  not  con- 
vey the  interest  of  a  married  woman.  This  was  affirmed  by  the 
Supreme   Court  of  Appeals   of  West   Virginia.     The   Central 
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Land  Company  tlien  sued  out  this  writ  of  error,  assigning  the 
following  errors: 

1st.  ' '  That  the  purchase  of  the  said  land  of  the  said  Penny- 
backers,  and  the  said  deed  conveying  the  same,  became  an  exe- 
cuted contract,  which  no  action  of  the  judiciary  of  the  State  of 
West  Virginia  had  any  right,  authority  or  power  to  impair  or 
invalidate  by  changing  the  settled  construction  of  said  section  4 
of  chapter  73  of  the  Code  of  West  Virginia  of  1868." 

2d.  * '  That  under  and  by  virtue  of  section  10,  article  1,  of  the 
Constitution  of  the  United  States,  no  state  is  permitted  to  pass 
any  law  impairing  the  obligation  of  contracts ;  that  the  statu- 
tory construction  of  the  laws  of  West  Virginia,  as  it  existed 
when  the  contract  was  made,  governed  the  rights  of  parties,  and 
riglits  vested  under  such  existing  constructions  of  the  then  laws 
cannot  be  divested,  under  said  clause  of  the  Constitution  of  the 
United  States,  by  a  subsequent  decision  of  the  state  courts  hold- 
ing contracts  invalid  that  were  valid  when  made ;  such  decisions 
of  the  state  courts  are  contrary  to  the  Constitution  of  the  United 
States." 

It  was  also  alleged  that  the  decision  of  the  courts  of  West  Vir- 
ginia operated  to  deprive  the  Central  Land  Company  of  prop- 
erty w^ithout  due  process  of  law. 

Laidley  moved  to  dismiss  the  writ  of  error  for  want  of  juris- 
diction.] 

Mr.  Justice  Gray    .    .    .    delivered  the  opinion  of  the  court. 

The  questions  upon  the  merits  of  this  case,  discussed  at  length 
by  counsel,  were  whether  the  Supreme  Court  of  Appeals  of 
West  Virginia  rightly  construed  the  provision  of  the  Code  of 
that  state  of  1868,  which  was,  and  was  admitted  to  be,  in  all 
material  respects,  a  re-enactment  of  the  corresponding  provision 
of  the  Code  of  Virginia  of  1860,  prescribing  the  form  of  ac- 
knowledgment by  a  married  woman  of  a  deed  of  real  estate;  and 
whetlier  the  court  below  gave  a  construction  of  that  provision 
less  favorable  to  the  validity  of  such  a  deed,  than  had  been 
given  to  it  by  its  own  earlier  decisions,  and  by  the  highest  court 
of  Virginia  before  the  creation  of  the  State  of  West  Virginia. 
Tho.se  questions  are  not  free  from  difficulty ;  and  this  court,  be- 
fore undertaking  to  pass  upon  them,  must  be  satisfied  that  it 
lias  jurisdiction  to  do  so. 

The  grounds  relied  on  for  invoking  the  appellate  jurisdiction 
of  til  is  court  are,  in  sub.stance,  that  by  the  decision  of  the  Su- 
preme Court  of  Appeals  of  West  Virginia,  without  any  legisla- 


CENTRAL  LAND  COMPANY  v.  LAIDLEY.        523 

tive  action,  the  obligation  of  the  contract  contained  in  the  deed 
from  Mr.  and  Mrs.  Pennj^backer  to  Huntington,  the  grantor  of 
the  plaintiff  in  error,  has  been  impaired,  and  the  plaintiff  in 
error  has  been  deprived  of  its  property  without  due  process  of 
law. 

Assuming,  without  deciding,  that  these  grounds  were  suffi- 
ciently and  seasonably  taken  in  the  courts  of  West  Virginia,  we 
are  of  opinion  that  they  present  no  federal  question. 

In  order  to  come  within  the  provision  of  the  Constitution  of 
the  United  States,  which  declares  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts,  not  only  must  the 
obligation  of  a  contract  have  been  impaired,  but  it  must  have 
been  impaired  by  some  act  of  the  legislative  power  of  the  State, 
and  not  by  a  decision  of  its  judicial  department  only. 

The  appellate  jurisdiction  of  this  court,  upon  writ  of  error 
to  a  state  court,  on  the  ground  that  the  obligation  of  a  contract 
has  been  impaired,  can  be  invoked  only  when  an  act  of  the  legis- 
lature alleged  to  be  repugnant  to  the  Constitution  of  the  United 
States  has  been  decided  by  the  state  court  to  be  valid,  and  not 
when  an  act  admitted  to  be  valid  has  been  misconstrued  by  the 
court.  The  statute  of  West  Virginia  is  admitted  to  have  been 
valid,  whether  it  did  or  did  not  apply  to  the  deed  in  question; 
and  it  necessarily  follows  that  the  question  submitted  to  and 
decided  by  the  state  court  was  one  of  construction  only,  and  not 
of  validity.  If  this  court  were  to  assume  jurisdiction  of  this 
case,  the  question  submitted  for  its  decision  would  be,  not 
whether  the  statute  was  repugnant  to  the  Constitution  of  the 
United  States,  but  whether  the  highest  court  of  the  State  has 
erred  in  its  construction  of  the  statute.  As  was  said  by  this  court, 
speaking  by  Mr.  Justice  Grier,  in  such  a  case,  as  long  ago  as 
1847,  ''It  is  the  peculiar  province  and  privilege  of  the  state 
courts  to  construe  their  own  statutes;  and  it  is  no  part  of  the 
functions  of  this  court  to  review  their  decisions,  or  assume  ju- 
risdiction over  them  on  the  pretence  that  their  judgments  have 
impaired  the  obligation  of  contracts.  The  power  delegated  to 
us  is  for  the  restraint  of  unconstitutional  legislation  by  the 
States,  and  not  for  the  correction  of  alleged  errors  committed 
by  their  judiciary."  Commercial  Bank  v.  Buckingham,  5  How. 
317,  343;  Lawler  v.  Walker,  14  How.  149,  154. 

It  was  said  by  Mr.  Justice  Miller,  in  delivering  a  later  judg- 
ment of  this  court:  "We  are  not  authorized  by  the  Judiciary 
Act  to  review  the  judgments  of  the  state  courts  because  their 
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judgments  refuse  to  give  effect  to  valid  contracts,  or  because 
those  judgments,  in  their  effect,  impair  the  obligation  of  con- 
tracts. If  we  did,  every  case  decided  in  a  state  court  could  be 
brought  here,  where  the  party  setting  up  a  contract  alleged  that 
the  court  had  taken  a  different  view  of  its  obligation  to  that 
which  he  held."    Knox  v.  Exchange  Bank,  12  Wall.  379,  383. 

The  same  doctrine  was  stated  by  Mr.  Justice  Harlan,  speak- 
ing for  tliis  court,  as  follows :  ' '  The  state  court  may  erroneously 
determine  questions  arising  under  a  contract  which  constitutes 
the  basis  of  the  suit  before  it ;  it  may  hold  a  contract  void  which, 
in  our  opinion,  is  valid ;  it  may  adjudge  a  contract  to  be  valid 
which,  in  our  opinion,  is  void;  or  its  interpretation  of  the  con- 
tract may,  in  our  opinion,  be  radically  wrong ;  but,  in  neither  of 
such  cases,  would  the  judgment  be  reviewable  by  this  court  un- 
der the  clause  of  the  Constitution  protecting  the  obligation  of 
contracts  against  impairment  by  state  legislation,  and  under 
the  existing  statutes  defining  and  regulating  its  jurisdiction,  un- 
less that  judgment,  in  terms  or  by  its  necessary  operation,  gives 
effect  to  some  provision  of  the  state  constitution,  or  some  legis- 
lative enactment  of  the  State,  which  is  claimed  by  the  unsuccess- 
ful party  to  impair  the  obligation  of  the  particular  contract  in 
question."     Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388,  392. 

The  decisions  cited  by  the  plaintiff  in  error  to  support  the 
jurisdiction  of  this  court  in  the  case  at  bar  were  either  cases  in 
which  the  writ  of  error  was  upon  a  judgment  of  a  state  court, 
which  gave  effect  to  a  statute  alleged  to  impair  the  obligation  of 
a  contract  made  before  any  such  statute  existed,  as  in  Louisiana 
V.  Pilsbury,  105  U.  S.  278;  in  Chicago  Ins.  Co.  v.  Needles,  113 
U.  S.  574,  and  in  Mobile  &  Ohio  Railroad  v.  Tennessee,  153  U.  S. 
486;  or  else  the  writ  of  error  was  to  a  Circuit  Court  of  the 
United  States,  bringing  to  this  court  the  whole  case,  including 
the  question  how  far  the  courts  of  the  United  States  should  fol- 
low the  decisions  of  the  higlicst  court  of  the  State,  as  in  Gelpcke 
V.  Dubuque,  1  Wall.  175,  205 ;  Olcott  v.  Supervisors,  16  Wall. 
678,  690;  Douglass  v.  Pike  County,  101  U.  S.  677,  68G ;  Ander- 
son V.  Santa  Anna,  116  U.  S.  356,  361 ;  and  other  cases  cited  in 
Louisiana  v.  Pilsbury,  105  U.  S.  278,  295. 

The  distinction,  as  to  the  authority  of  this  court,  between 
writs  of  error  to  a  court  of  the  United  States  and  writs  of  error 
to  the  highest  court  of  a  State,  is  well  illustrated  by  two  of  the 
earliest  cases  relating  to  municipal  bonds,  in  both  of  which  the 
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opinion  was  delivered  by  Mr.  Justice  Swayne,  and  in  each  of 
which  the  question  presented  was  whether  the  constitution  of 
the  State  of  Iowa  permitted  the  legislature  to  authorize  munici- 
pal corporations  to  issue  bonds  in  aid  of  the  construction  of  a 
railroad.  The  Supreme  Court  of  the  State,  by  decisions  made 
before  the  bonds  in  question  were  issued,  had  held  that  it  did ; 
but,  by  decisions  made  after  they,  had  been  issued,  held  that  it 
did  not.  A  judgment  of  the  District  Court  of  the  United  States 
for  the  District  of  Iowa,  following  the  later  decisions  of  the 
state  court,  was  reviewed  on  the  merits,  and  reversed  by  this 
court,  for  misconstruction  of  the  constitution  of  Iowa.  Gelpcke 
V.  Dubuque,  1  Wall.  175,  206.  But  a  writ  of  error  to  review 
one  of  those  decisions  of  the  Supreme  Court  of  Iowa  was  dis- 
missed for  want  of  jurisdiction,  because,  admitting  the  consti- 
tution of  the  State  to  be  a  law  of  the  State,  within  the  meaning 
of  the  provision  of  the  Constitution  of  the  United  States  for- 
bidding a  State  to  pass  any  law  impairing  the  obligation  of  con- 
tracts, the  only  question  was  of  its  construction  by  the  state 
court.     Railroad  Co.  v.  McClure,  10  Wall.  511,  515.     .     .     . 

This  court  therefore  has  no  authority  to  decide  the  main  ques- 
tions, argued  at  the  bar,  whether  the  decision  of  the  Supreme 
Court  of  Appeals  of  West  Virginia,  in  effect,  and  erroneously, 
overruled  the  prior  decisions  of  that  court,  and  of  the  Supreme 
Court  of  Appeals  of  Virginia  before  West  Virginia  became  a 
separate  State ;  and  the  writ  of  error  must  be 

Dismissed  for  want  of  jurisdiction. 

Mr.  Justice  Field  dissented. 


SUPREME     RULING    OF     THE     FRATERNAL    MYSTIC 

CIRCLE  V.  SNYDER. 

SUPBEME   COtTRT   OF    THE   UNITED    STATES.       1913. 

227  United  States,  497. 

Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 

[In  1901,  the  Legislature  of  Tennessee  enacted  a  law  provid- 
ing that  in  case  any  insurance  company  doing  business  in  that 
State  should  fail  to  pay  any  loss  within  sixty  days  after  d?mand 
for  settlement  and  it  should  appear  to  the  court  or  jury  trying? 
the  case  that  such  refusal  was  not  in  good  faith  and  had  caused 
the  policyholder  additional  expense,  loss  or  injury,  such  com- 
pany should  pay  to  the  policy  holder  in  addition  to  the  amount 
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due  under  the  policy  a  sum  not  exceeding  twenty-five  per  cent 
of  such  amount.  A  penalty  was  also  provided  for  bringing  any 
such  suit  in  bad  faith.  In  1908  the  defendant  (plaintiff  in  er- 
ror) having  refused  to  pay  a  loss  incurred  under  a  policy  issued 
in  18S7,  the  beneficiary  brought  suit,  and  the  court  having  found 
that  the  defendant's  refusal  was  not  in  good  faith  it  gave  judg- 
ment for  the  amount  stipulated  in  the  policy  and  twenty-five 
per  cent  in  addition.  This  was  affirmed  by  the  Supreme  Court 
of  Tennessee,  122  Tenn.  248,  and  the  defendant  then  sued  out  a 
writ  of  error.] 
Mr.   Justice   Hughes  delivered   the   opinion   of   the   court. 

The  contention  is  that  the  provision  for  added  liability  placed 
a  burden  upon  the  assertion  of  the  rights  which  the  contract 
secured  and  thus  in  effect  changed  the  contract  by  allowing  a 
recovery  to  which  the  parties  had  not  agreed  and  which  was  not 
sanctioned  by  the  law  as  it  existed  at  the  time  the  contract  was 
made.  .  .  .  It  is  pointed  out  that  in  the  cases  in  which  stat- 
utes have  been  sustained  providing  for  the  addition  to  the  re- 
covery of  attorneys'  fees  or  damages,  or  penalties,  the  question 
arose  under  the  Fourteenth  Amendment,  and  that,  so  far  as  they 
applied  to  suits  upon  contracts,  the  latter  had  been  made  after 
the  enactments.     .    .    . 

What,  then,  is  the  effect  of  the  statute  with  respect  to  pre- 
existing contracts?  It  is  at  once  apparent  that  it  does  not  pur- 
port to  affect  the  obligation  of  the  contract  in  any  way.  It  does 
not  attempt  to  change  or  to  render  nugatory  any  of  the  terms 
or  conditions  of  the  policy  of  insurance,  or  to  relieve  the  insured 
from  compliance  with  any  stipulation  it  contained.  It  does  not 
seek  to  give  a  right  of  action  where  none  would  otherwise  exist 
or  to  deprive  the  compan}^  of  any  defense  it  might  have.  If  the 
company  is  not  liable  according  to  its  contract,  it  is  not  required 
to  pay.  Nor  does  the  statute  permit  a  recovery  of  expenses  or 
added  damages  as  a  mere  consequence  of  success  in  the  suit. 
The  question  whether  the  State  may  so  provide  as  to  prior 
contracts  is  not  before  us,  and  we  express  no  opinion  upon  it. 

The  statute  is  aimed  not  at  the  rights  secured  by  the  contract 
but  at  di.shonest  methods  employed  to  defeat  them.  The  addi- 
tional liability  is  attached  to  bad  faith  alone.  This  is  the  neces- 
sarj'  effect  of  the  proviso.  It  is  only  when  it  is  "made  to  appear 
to  the  court  or  jury  trying  the  case  that  the  refusal  to  pay  said 
loss  was  not  in  good  faith"  that  the  added  recovery  may  be  had. 
It  must  also  appear  that  such  refusal  inflicted  "additional  ex- 
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pense,  loss  or  injury"  upon  the  polic}'"  holder,  and  it  is  this  fur- 
ther expense,  loss  or  injury  that  measures  the  amount 
to  be  allowed,  which  is  not  to  exceed  twenty-five  per  cent  of  the 
liability  on  the  policy. 

It  cannot  be  said  that  this  effort  to  give  indemnity  for  the 
injuries  which  would  be  sustained  through  perverse  methods 
and  through  an  abuse  of  the  privileges  accorded  to  honest  liti- 
gants imposed  a  burden  upon  the  enforcement  of  the  contract. 
Neither  the  contract,  nor  the  existing  law  which  entered  into 
it,  contemplated  contests  promoted  in  bad  faith  or  justified  the 
infliction  of  loss  by  such  means.  The  State  was  entitled  at  all 
times  to  take  proper  measures  to  prevent  the  perversion  of  its 
legal  machinery,  and  there  was  no  denial  or  burdening  in  any 
proper  sense,  of  the  existing  remedies  applicable  to  the  contract 
by  the  demand  that  they  be  availed  of  bona  fide.  .  .  .  The 
statute,  judged  by  its  provisions  as  they  have  been  construed 
and  applied,  cannot  be  regarded  as  an  impairment  of  the  obli- 
gation of  the  contract. 

Judgment  affirmed. 

Note. — The  Supreme  Court  has  pointed  out  in  many  cases  that  the 
contract  clause  of  the  Constitution  is  a  protection  against  impair- 
ment only  through  the  legislative  action  of  the  State.  Within  the 
meaning  of  this  provision  a  law  of  a  State  may  he  not  only  an  enact- 
ment of  its  legislature,  but  a  constitution,  White  v.  Hart  (1872),  13 
Wallace,  346;  Bier  v.  McGehee  (1893),  148  U.  S.  137,  or  the  ordinance 
of  a  municipal  corporation  enacted  in  the  exercise  of  its  delegated 
authority,  Ross  v.  Oregon  (1913),  227  U.  S.  150,  or  the  order  of  a 
board  of  county  commissioners.  Northern  Ohio  Traction  Co.  v.  Ohio 
(1918),  245  U.  S.  574,  or  an  order  of  a  State  Railroad  Commission, 
Grand  Trunk  Western  Ry.  v.  Railroad  Commission  of  Indiana  (1911), 
221  U.  S.  400.  All  of  these  were  enactments  to  which  the  State  gave 
the  force  of  law.  On  the  same  principle  an  act  of  the  Congress  of 
the  Southern  Confederacy  to  which  the  State  of  Virginia  gave  the 
force  of  law  was  treated  as  a  statute  of  Virginia  within  the  prohibi- 
tion of  the  contract  clause,  Williams  v.  Bruffy  (1877),  9G  U.  S.  176. 
When  a  State  gives  effect  to  later  legislation  on  the  ground  that  the 
earlier  legislation  did  not  create  a  contract,  it  is  for  the  Federal 
Supreme  Court  to  determine  whether  or  not  a  contract  existed,  Russell 
V.  Sebastian  (1914),  233  U.  S.  195;  Louisiana  Railway  &  Navigation 
Co.  v.  New  Orleans  (1914),  235  U.  S.  164.  While  a  change  in  Ju- 
dicial decision  does  not  in  itself  impair  the  obligation  of  a  contract 
made  in  reliance  on  the  first  decision,  Cross  Lake  Club  v.  Louisiana 
(1912),  224  U.  S.  632,  nevertheless  if  a  judicial  decision  gives  effect 
to  a  subsequent  State  statute,  either  avowedly  or  in  substance,  the 
Supreme  Court  may  review  it,  Bacon  v.  Toxas  (1S96),  163  U.  S.  207; 
Houston  &  Texaa  Central  Ry.  v.  Texas  (1900),  177  U.  S.  66;  Columbia 
Ry.,  Gas  &  Electric  Co.  r.  South  Carolina    (1923),  261  U.  S.  236. 
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The   breach   or   repudiation   of   a  contract   should   be   distinguished 
from  the  Impairment  of   its   obligation.     A  mere  breach  of  contract 
leaves  Its  obligation  intact,  Hays  v.  Port  of  Seattle   (1920),  251  U.  S. 
233.     The  obligation   of  a  contract   is  that  right  which   either  party 
according  to  its  terms  is  entitled  to  enforce  against  the  other.     "The 
obligation    of   a    contract    includes    everything    within    its   obligatory 
scope,"    Edwards    v.    Kearzey    (1878),    96    U.    S.    595,    600.      Obviously 
a  law  which  alters  the  terms  of  a  contract  either  by  imposing  new 
terms  or  by  dispensing  with  those  expressed  in  it  impairs  its  obliga- 
tion.  State   Tax  on   Foreignheld   Bonds    (1872),   15   Wallace,   300,   320. 
Hence   a   contract  entered   into   with   a   corporation   at  a   time  when 
its  shareholders   were  liable   to  the  amount   of   their   shares  for   the 
debts  of  the  corporation   is  impaired  by  a  subsequent  statute  which 
releases  them  from   that  liability,  Hawthorne  v.  Calef   (1865),  2  Wal- 
lace, 10;   and  since  a  life  insurance  policy  payable  to  the  executors, 
administrators  or  assigns  of  the  insured  is  his  property  and  subject 
to  the  claims  of  his  creditors,  a  statute  which  exempts  such  a  policy 
or  its  proceeds  from  antecedent  debts  is  invalid,  Bank  of  Minden  v. 
Clement    (1921),   256   U.   S.    126.     So   a   statute   which   after   sale   for 
foreclosure   materially   extends   the   time   for   the   redemption   of  the 
l)roperty    involved    adversely   affects   the    contract    rights    of   the   pur- 
chaser,   Barnitz  v.   Beverly    (1896),   163   U.   S.    118,   and   a   creditor's 
right  to  satisfy  his  claim  by  execution  levied  on  the  property  of  his 
debtor   is   protected   by   the   contract   clause,   McCracken   v.   Hayward 
(1S44),    2    Howard,    COS.      But    the    giving    of    an    additional    remedy 
merely   strengthens   a   contract   and   does    not   impair   its   obligation, 
Bernheimer  v.   Converse   (1907),  206  U.   S.  516;    National   Surety  Co. 
v.  Architectural  Decorating  Co.    (1912),  226  U.  S.  276.     Likewise  if  a 
contract  is  unenforceable  because  of  some  formal  defect,  such  as  the 
incapacity  of  a  nominal  party  or  the  omission  of  some  purely  formal 
requirement,  later  legislation  may  provide  a  remedy  whereby  the  in- 
tent of  the  parties  may  be  made  effective,  Ewell  v.  Daggs  (1883),  108 
U.  S.  143;  Gross  v.  United  States  Mortgage  Co.   (1883),  108  U.  S.  477; 
Henley  v.  Myers  (1910),  215  U.  S.  373.     A  statute  which  increases  the 
burdens  of  either  party  to  a  contract  impairs  its  obligation.     Hence 
the  contract  of  a  street  railway  company  to  carry  passengers  for  a 
five-cent  fare  within  town  limits  Is  impaired  by  a  statute  which  ex- 
tends the  town  limits  and  makes  the  contract  applicable  throughout, 
Georgia    Railway    &    Power    Co.    v.    Decatur    (1923),    262    U.    S.    432. 
The  remedy  by  which  a  contract  may  be  enforced  is  an  essential  part 
of  it,  and  tho  power  of  the  States  to  alter  the  procedure  for  the  en- 
forcement of  contracts  Is  limited  by  the  contract  clause.     One  of  the 
most   Important   discussions   of  this   subject   is   found   In   Bronson   v. 
KInzIe    (1843),   1   Howard.  311,   in   which   Chief   Justice   Taney  said: 
Undoubtedly,  a  State  may  regulate  at  pleasure  the  modes 
of  proceeding  In   Its   courts  In   relation   to   past   contracts  as 
well  as  future.     It  may,  for  example,  shorten  the  period  of 
time  within   which  claims   shall  be  barred  by  the   Statute  of 
Limitations.      It    may,    if    It    thinks    proper,    direct    that    the 
necessary  Implements  of  agriculture,  or  the  tools  of  the  me- 
chanic, or  articles  of  necessity  In  household  furniture,  shall, 
like    wearing   apparel,    not    be    liable   to    execution    on    Judg- 
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ments.      Regulations    of    this    description    have    always    been 
considered,  in  every  civilized  community,  as  properly  belong- 
ing   to   the    remedy,    to   be    exercised    or    not    by    every    sov- 
ereignty,  according  to   its   own   views   of   policy   and   human- 
ity.    It  must  reside  in  every  State  to  enable  it  to  secure  its 
citizens  from  unjust  and  harassing  litigation,  and  to  protect 
them  in  those  pursuits  which  are  necessary  to  the  existence 
and   well-being  of   every  community.     And,   although   a   new 
remedy  may  be  deemed  less  convenient  than  the  old  one,  and 
may    in    some    degree    render    the    recovery    of    debts    more 
tardy  and  difficult,  yet  it  will  not  follow  that  the  law  is  un- 
constitutional.    Whatever  belongs  merely  to  the  remedy  may 
be  altered   according  to  the  will   of  the   State,   provided   the 
alteration    does    not    impair    the    obligation    of    the    contract. 
But   if   that   effect   is  produced,   it   is   immaterial   whether   it 
is  done  by  acting  on  the  remedy  or  directly  on  the  contract 
Itself.     In   either   case   it   is   prohibited   by   the   Constitution. 
.     .     .     It  is  difficult,  perhaps,  to  draw  a  line  that  would  be 
applicable  in  all   cases  between  legitimate  alterations  of  the 
remedy  and  provisions  which,  in  the  form  of  remedy,  impair 
the  right.     But  it  is  manifest  that  the  obligation  of  the  con- 
tract, and  the  rights  of  a  party  under  it,  may,  in  effect,  be 
destroyed  by  denying  a  remedy  altogether;    or  may  be  seri- 
ously impaired  by  burdening  the  proceedings  with  new  con- 
ditions   and    restrictions,   so    as   to   make   the   remedy    hardly 
worth   pursuing.     And   no  one,  we   presume,   would   say  that 
there   is   any   substantial    difference   between    a    retrospective 
law   declaring  a   particular   contract   or  class  of   contracts   to 
be  abrogated  and  void,  and  one  which  took  away  all  remedy 
to  enforce  them,  or  encumbered  it  with  conditions  that  ren- 
dered it  useless  or  impracticable  to  pursue  it. 
A  State  statute  which  increases  the  exemption  to  a  debtor,  as  ap- 
plied to  existing  indebtedness,  impairs  a  substantial  part  of  the  obli- 
gation  of  the   contract,   Gunn   v.    Barry    (1873),   15   Wallace,    610.      A 
State  having  authorized  a  city  to  issue  bonds  and  to  levy  taxes  for 
their  payment  may  not  so  limit  the  city's  taxing  power  as   to   make 
It  impossible  for  it  to  fulfil  its  contracts.     "The  power  given  becomes 
a  trust  which  the  donor  cannot  annul,  and  which  the  donee  is  bound 
to  execute;    and  neither  the   State  nor  the  corporation  can  any  more 
impair  the  obligation  of  the  contract  in  this  way  than  in  any  other," 
Von   Hoffman   v.   Quincy    (18G7),   4   Wallace,   535.     Statutes  of   limita- 
tion   affecting   existing   rights    are   not    invalid    if   a   reasonable    time 
Is  given   for  commencing  an  action  before  the  bar  takes  effect.     "In 
all  such  cases,  the  question  is  one  of  reasonableness,"  Terry  v.  Ander- 
son   (1877),  95  U.  S.  628;    Wheeler  v.  Jackson    (1890),  137  U.  S.   245; 
Atchafalaya  Land  Co.  v.  Williams  Cypress  Co.   (1922),  258  U.  S.  190. 
It  is  well  settled  that  "the  legislature  may  modify  or  change  existing 
remedies,    or   prescribe   new    modes   of   procedure,   without    impairing 
the  obligation  of  contracts,  provided  a  substantial  or  efficacious  rem- 
edy remains  or  is  given,  by  means  of  which  a  party  can  enforce  his 
rights    under    the    contract,"    Oshkosh    Waterworks    Co.    v.    Oshkosh 
(1903),  187  U.  S.  437.    Contracts  are  made  subject  to  the  fundunental 
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powers  of  government  such  as  the  power  of  taxation,  the  right  of 
eminent  domain  and  the  police  power,  but  In  the  exercise  of  those 
powers  the  limitations  of  the  Constitution  must  be  taken  Into  ac- 
count. An  ordinance  of  the  city  of  Charleston  directing  the  city 
treasurer  to  deduct  a  tax  of  two  per  cent  on  the  coupons  of  all  city 
bonds  before  payment  is  invalid  as  applied  to  bonds  owned  by  non- 
residents. "A  change  of  the  expressed  stipulations  of  a  contract,  or 
the  relief  of  a  debtor  from  strict  and  literal  compliance  with  Its  re- 
quirements, can  no  more  be  effected  by  an  exertion  of  the  taxing 
power  than  It  can  be  by  the  exertion  of  any  other  power  of  the  State 
legislature,"  Murray  v.  Charleston  (1878),  96  U.  S.  432.  But  a  State 
In  the  exercise  of  its  police  power  may  so  regulate  water  rates  as  to 
impair  existing  contracts  of  the  water  company  with  consumers, 
Knoxville  Water  Co.  v.  Knoxville  (1903),  189  U.  S.  434.  The  New 
York  Housing  Acts  of  1920  which  enabled  tenants  to  retain  possession 
of  leased  premises  contrary  to  their  covenants  to  surrender  did  not 
violate  the  contract  clause  of  the  Federal  Constitution  since  they  were 
an  exercise  of  the  State's  police  power,  Marcus  Brown  Holding  CJo.  v. 
Feldman  (1921),  256  U.  S.  170.  "Parties,  by  entering  Into  contracts, 
may  not  estop  the  legislature  from  enacting  laws  Intended  for  the 
public  good."  Manigault  v.  Springs  (1905),  199  U.  S.  473.  Said  Mr. 
Justice  Holmes,  "One  whose  rights,  such  as  they  are,  are  subject  to 
State  restriction,  cannot  remove  them  from  the  power  of  the  State 
by  making  a  contract  about  them.  The  contract  will  carry  with  It 
the  infirmity  of  the  subject-matter,"  Hudson  County  Water  Co.  v. 
McCarter  (1908),  209  U.  S.  349.  But  If  the  State  exerts  Its  power 
over  the  rates  of  a  public  utility  company  merely  for  the  purpose 
of  relieving  the  company  from  an  improvident  contract  U  contravenes 
the  contract  clause  of  the  Constitution,  Arkansas  Natural  Gas  Co.  v. 
Arkansas  Railroad  Commission  (1923),  261  U.  S.  379.  Every  corpo- 
ration by  the  very  nature  of  Its  existence  is  subject  to  dissolution 
either  by  the  voluntary  surrender  of  Its  corporate  franchise  or  by 
the  action  of  the  State  which  created  It.  Such  dissolution  does  not 
impair  its  contractual  obligations.  They  survive  although  there  may 
be  no  means  of  enforcing  them,  Mumma  v.  The  Potomac  Co.  (1834), 
8  Peters,  281.  The  adoption  by  the  legislature  of  certain  methods  of 
carrying  out  a  public  policy  does  not  constitute  a  contract  with  per- 
sons acting  in  reliance  thereon  that  such  methods  will  not  be  changed. 
Beers  v.  Arkansas  (1858),  20  Howard,  527.  Hence  when  the  State  of 
Ohio,  whlrh  had  allowed  employers  to  make  direct  to  their  employees 
the  compensation  provided  for  in  Its  Workmen's  Compensation  Act 
and  to  Insure  against  their  liability  thereunder,  deprived  employers 
who  had  insured  of  that  privilege  and  required  payment  to  be  made 
direct  to  the  State  and  thereby  made  worthless  outstanding  contracts 
of  Insurance,  It  did  not  violate  the  contract  clause,  Thornton  r.  Duffy 
(1920),  254  U.  S.  361.  The  abolition  of  imprisonment  for  debt  Is  not 
Burh  a  change  In  the  romedy  as  Impairs  the  obligation  of  the  contract, 
Penniman's   Case    (1881),   103   U.   S.   714. 

Ah  to  the  relation  of  the  bankruptcy  laws  of  the  States  to  the  con- 
tract clause,  see  Ogden  v.  Saunders  (1827),  12  Wheaton,  213;  Cook 
V.  MofTatt,  et  al.  (1847),  5  Howard,  295,  and  Baldwin  r.  Hale  (1863), 
1  Wallace,  223. 


CHAPTER  VT. 

INTERNATIONAL  RELATIONS. 
Section  1.     The   Treaty-making  Poweb. 

HAUENSTEIN  v.  LYNHAM. 

Supreme  Court  of  the  United  States.     1880. 
100  United  States,  483. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of  Vir- 
ginia. 

Mr.  Justice  Swatne  delivered  the  opinion  of  the  court. 

Solomon  Hauenstein  died  in  the  city  of  Richmond  in  the  year 
1861  or  1862,  intestate,  unmarried,  and  without  children.  The 
precise  date  of  his  death  is  not  material.  At  that  time,  he 
owned  and  held  considerable  real  estate  in  the  city  of  Richmond. 
An  inquisition  of  escheat  was  prosecuted  by  the  escheator  for 
that  district.  A  verdict  and  judgment  were  rendered  in  his 
favor.  When  he  was  about  to  sell  the  property,  the  plaintiffs  in 
error,  pursuant  to  a  law  of  the  State,  filed  their  petition,  setting 
forth  that  they  were  the  heirs-at-law  of  the  deceased,  and  pray- 
ing that  the  proceeds  of  the  sale  of  the  property  should  be  paid 
over  to  them.  Testimony  was  taken  to  prove  their  heirship  as 
alleged,  but  the  court  was  of  opinion  that,  conceding  that  fact 
to  be  established,  they  could  have  no  valid  claim,  and  dismissed 
the  petition.  They  removed  the  case  to  the  Court  of  Appeals. 
That  court,  entertaining  the  same  views  as  the  court  below, 
affirmed  the  judgment.  They  thereupon  sued  out  this  writ  of 
error. 

The  plaintiffs  in  error  are  all  citizens  of  Switzerland.  The 
deceased  was  also  a  citizen  of  that  country,  and  removed  thence 
to  Virginia,  where  he  lived  and  acquired  the  property  to  which 
this  controversy  relates,  and  where  he  died.  The  validity  of 
his  title  is  not  questioned.  There  is  no  proof  that  he  denational- 
ized himself  or  ceased  to  be  a  citizen  and  subject  of  Switzerland. 
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His  original  citizenship  is,  tliercfore,  to  be  presumed  to  have 
continued.  Best  on  Presumptions,  ISG.  According  to  the  rec- 
ord his  domicile,  not  his  citizenship,  was  changed.  The  testi- 
mony as  to  the  heirship  of  the  plaintilTs  in  error  is  entirely 
satisfactory.  There  was  no  controversy  on  this  subject  in  the 
argument  here.  The  parties  were  at  one  as  to  all  the  facts. 
Their  controversy  was  rested  entirely  upon  legal  grounds. 

The  common  law  as  to  aliens,  except  so  far  as  it  has  been 
modified  by  her  legislature,  is  the  local  law  of  Virginia.  2 
Tucker's  IMackst.,  App.,  Note  C.  By  that  law  ''aliens  are  in- 
capable of  taking  by  descent  or  inheritance,  for  they  are  not 
allowed  to  have  any  inheritable  blood  in  them."  -2  Bla.  Com., 
249.  But  they  may  take  by  grant  or  devise  though  not  by  de- 
scent. In  other  words,  they  may  take  by  the  act  of  a  party,  but 
not  by  operation  of  law;  and  they  may  convey  or  devise  to  an- 
other, but  such  a  title  is  always  liable  to  be  devested  at  the 
pleasure  of  the  sovereign  by  office  found.  In  such  cases  the 
sovereign,  until  entitled  by  office  found  or  its  equivalent,  can- 
not pass  the  title  to  a  grantee.  In  these  respects  there  is  no 
difTcrcnce  between  an  alien  friend  and  an  alien  enemy.  Fair- 
fax's DevLsee  v.  Hunter's  Lessee,  7  Cranch,  603. 

The  law  of  nations  recognizes  the  liberty  of  every  government 
to  give  to  foreigners  only  such  rights,  touching  immovable  prop- 
erty within  its  territory,  as  it  may  see  fit  to  concede.  Vattel, 
book  2,  c.  8,  sect.  114.  In  our  country,  this  authority  is  pri- 
marily in  the  States  where  the  property  is  situated.    .    .    . 

This  brings  us  to  the  consideration  of  the  treaty  between  the 
United  States  and  the  Swiss  Confederation,  of  the  25th  of  No- 
verabcr,  1850.  11  Stat.  587.  The  fifth  article  has  been  earnestly 
pressed  upon  our  attention,  and  is  the  hinge  of  the  controversy 
between  the  parties. 

The  first  part  of  the  article  is  devoted  to  personal  property, 
and  gives  to  the  citizens  of  each  country  the  fullest  power  touch- 
ing such  proiiorty  belonging  to  thom  in  the  other,  including  the 
power  to  dispose  of  it  as  the  owner  may  think  proper.  It  then 
proceeds  as  follows: — 

"The  foregoing  provisions  shall  be  applicable  to  real  estate 
situate  within  the  States  of  the  American  Union,  or  within  the 
cantons  of  the  Swi.ss  Confederation,  in  which  foreigners  shall 
be  entitled  to  hold  or  inherit  real  estate. 

"But  in  ca.se  real  estate  situated  within  tlie  territories  of  one 
of  the  contracting  parties  should  fall  to  a  citizen  of  the  otJie^ 
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party,  who,  on  account  of  his  being  an  alien,  could  not  be  per- 
mitted to  hold  such  property  in  the  State  or  in  the  canton  in 
which  it  may  be  situated,  there  shall  be  accorded  to  the  said 
heir,  or  other  successor,  such  term  as  the  laws  of  the  State  or 
canton  will  permit  to  sell  such  property;  he  shall  be  at  liberty 
at  all  times  to  withdraw  and  export  the  proceeds  thereof  with- 
out difficulty,  and  without  paying  to  the  government  any  other 
charges  than  those  which,  in  a  similar  case,  would  be  paid  by 
an  inhabitant  of  the  country  in  which  the  real  estate  may  be 
situated."    .    .    . 

It  remains  to  consider  the  effect  of  the  treaty  thus  construed 
upon  the  rights  of  the  parties. 

That  the  laws  of  the  State,  irrespective  of  the  treaty,  would 
put  the  fund  into  her  coffers,  is  no  objection  to  the  right  or  the 
remedy  claimed  by  the  plaintiffs  in  error. 

The  efficacy  of  the  treaty  is  declared  and  guaranteed  by  the 
Constitution  of  the  United  States.  That  instrument  took  effect 
on  the  fourth  day  of  March,  1789.  In  1796,  but  a  few  years 
later,  this  court  said:  "If  doubts  could  exist  before  the  adop- 
tion of  the  present  national  government,  they  must  be  entirely 
removed  by  the  sixth  article  of  the  Constitution,  which  provides 
that '  all  treaties  made  or  which  shall  be  made  under  the  author- 
ity of  the  United  States,  shall  be  the  supreme  law  of  the  land, 
and  the  judges  in  every  State  shall  be  bound  thereby,  any  thing 
in  the  Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding.' There  can  be  no  limitation  on  the  power  of  the 
people  of  the  United  States.  By  their  authority  the  State  Con- 
stitutions were  made,  and  by  their  authority  the  Constitution  of 
the  United  States  was  established;  and  they  had  the  power  to 
change  or  abolish  the  State  Constitutions  or  to  make  them  yield 
to  the  general  government  and  to  treaties  made  by  tlieir  author- 
it5^  A  treaty  cannot  be  the  supreme  law  of  the  land,  that  is,  of 
all  the  United  States,  if  any  act  of  a  State  legislature  can  stand 
in  its  way.  If  the  Constitution  of  a  State  (which  is  the  funda- 
mental law  of  the  State  and  paramount  to  its  legislature)  must 
give  way  to  a  treaty  and  fall  before  it,  can  it  be  questioned 
whether  the  less  power,  an  act  of  the  State  legislature,  must 
not  be  prostrate?  It  is  the  declared  will  of  the  people  of  the 
United  States  that  every  treaty  made  by  the  authority  of  the 
United  States  shall  be  superior  to  the  Constitution  and  laws  of 
any  individual  State,  and  their  will  alone  is  to  decide.  If  a 
law  cf  a  State  contrary  to  a  treaty  is  not  void,  but  voidable 
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only,  by  a  repeal  or  nullification  by  a  State  legislature,  this  cer- 
tain consequence  follows,— that  the  will  of  a  small  part  of  the 
United  States  may  control  or  defeat  the  will  of  the  whole." 
Ware  v.  Ilylton,  3  Dall.  199. 

It  will  be  observed  that  the  treaty-making  clause  is  retroactive 
as  well  as  prospective.  The  treaty  in  question,  in  Ware  v.  Hyl- 
ton,  was  the  British  treaty  of  1783,  which  terminated  the  war 
of  the  American  Revolution.  It  was  made  while  the  Articles  of 
Confederation  subsisted.  The  Constitution,  when  adopted,  ap- 
plied alike  to  treaties  "made  and  to  be  made.'* 

We  have  quoted  from  the  opinion  of  Mr.  Justice  Chase  in 
that  case,  not  because  we  concur  in  every  thing  said  in  the  ex- 
tract, but  because  it  shows  the  views  of  a  powerful  legal  mind 
at  that  early  period,  when  the  debates  in  the  convention  which 
framed  the  Constitution  must  have  been  fresh  in  the  memory  of 
the  leading  jurists  of  the  country. 

In  Chirac  v.  Chirac,  2  Wheat.  259,  it  was  held  by  this  court 
that  a  treaty  with  France  gave  to  her  citizens  the  right  to  pur- 
cha.se  and  hold  land  in  the  United  States,  removed  the  incapacity 
of  alienage  and  placed  them  in  precisely  the  same  situation  as 
if  they  had  been  citizens  of  this  country.     The  State  law  was 
hardly  adverted  to,  and  seems  not  to  have  been  considered  a 
factor  of  any  importance  in  this  view  of  the  case.     The  same 
doctrine   was   reaffirmed    touching    this   treaty    in    Carneal    v. 
Banks,  10  Wheat.   181,  189,  and  with  respect  to  the  British 
treaty  of  1794,  in  Hughes  v.  Edwards,  9  Wheat.  489.    A  treaty 
stipulation  may  be  efTectual  to  protect  the  land  of  an  alien  from 
forfeiture  by  escheat  under  the  law^s  of  a  State.    Orr  v.  Hodge- 
son,  4  Wheat.  453.    By  the  British  treaty  of  1794,  "all  impedi- 
ment of  alienage  was  ab.solutely  levelled  with  the  ground  despite 
the  laws  of  the  States.    It  is  the  direct  constitutional  question  in 
its  fullest  conditions.     Yet  the  Supreme  Court  held  that  the 
.stipulation  was  within  the  constitutional  powers  of  the  Union. 
Fairfax's  Devisees  v.  Hunter's  Les.see,  7  Cranch,  627;  see  Ware 
V.  Hylton,  3  Dall.  242."    8  Op.  Att'ys-Gen.  417.    Mr.  Calhoun, 
after  laying  down  certain  exceptions  and  qualifications  which 
do  not  affect  this  case,  says:    "Within  these  limits  all  questions 
which  may  ari.se  between  us  and  other  powers,  be  the  subject- 
matter  what  it  may,  fall  within  the  treaty-making  power  and 
may  be  adju.sted  by  it."    Treat,  on  the  Const,  and  Gov.  of  the 
U.  S.  204. 
If  the  national  government  has  not  the  power  to  do  what  is 
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done  by  such  treaties,  it  cannot  be  done  at  all,  for  the  States  are 
expressly  forbidden  to  *' enter  into  any  treaty,  alliance,  or  con- 
federation."    Const.,  art.  1,  sec.  10. 

It  must  always  be  borne  in  mind  that  the  Constitution,  laws, 
and  treaties  of  the  United  States  are  as  much  a  part  of  the  law 
of  every  States  as  its  own  local  laws  and  constitution.  This  is 
a  fundamental  principle  in  our  system  of  complex  national  pol- 
ity.    ... 

We  have  no  doubt  that  this  treaty  is  within  the  treaty-making 
power  conferred  by  the  Constitution.  And  it  is  our  duty  to 
give  it  full  effect.     .     .    . 

The  judgment  of  the  Court  of  Appeals  of  Virginia,  so  far  as 
it  concerns  the  claim  of  the  plaintiffs  in  error,  will  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion;  and  it  is 

So  ordered. 
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SUPBEME    Ck)UBT    OF   THE    UNITED    STATES.       1884. 

112  United  States,  580. 

In  error  to  the  Circuit  Courts  of  the  United  States  for  the 
Eastern  District  of  New  York  and  for  the  Southern  District  of 
New  York. 

[In  1882  Congress  passed  an  act,  23  Stat.  214,  providing 
''that  there  shall  be  levied,  collected  and  paid  a  duty  of  fifty 
cents  for  each  and  every  passenger  not  a  citizen  of  the  United 
States,  who  shall  come  by  steam  or  sail  vessel  from  a  foreign 
port  to  any  port  within  the  United  States."  Individuals  and 
steamship  companies  brought  suit  against  the  Collector  of  Cus- 
toms at  the  Port  of  New  York  for  the  recovery  of  the  sums  6i 
money  which  he  had  collected  from  them  under  the  authority  of 
this  act.  Judgment  having  been  given  for  the  defendant  in  all 
tliese  cases,  writs  of  error  were  sued  out.  It  was  contended  by 
the  plaintiffs,  inter  alia,  that  the  act  of  Congress  violated  treat- 
ies to  which  the  United  States  was  a  party.] 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court.    .    .    , 

Another  objection  to  the  validity  of  this  act  of  Congress  is 
that  it  violates  provisions  contained  in  numerous  treaties  of  our 
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tjovernraent  with  friendly  nations.  And  several  of  the  articles 
of  these  treaties  are  annexed  to  the  careful  brief  of  counseL  We 
are  not  satisfied  that  this  act  of  Congress  violates  any  of  these 
treaties,  on  any  just  construction  of  them.  Though  laws  sim- 
ilar to  this  have  long  been  enforced  by  the  State  of  New  York 
in  the  great  metropolis  of  foreign  trade,  where  four-fifths  of 
these  passengers  have  been  landed,  no  complaint  has  been  made 
by  any  foreign  nation  to  ours,  of  the  violation  of  treaty  obliga- 
tions by  the  enforcement  of  those  laws. 

But  we  do  not  place  the  defence  of  the  act  of  Congress  against 
this  objection  upon  that  suggestion. 

We  are  of  opinion  that,  so  far  as  the  provisions  in  that  act 
may  be  found  to  be  in  conflict  with  any  treaty  with  a  foreign 
nation,  they  must  prevail  in  all  the  judicial  courts  of  this  coun- 
try. We  had  suppo.sed  that  the  question  here  raised  was  set  at 
rest  in  this  court  by  the  decision  in  the  case  of  The  Cherokee 
Tobacco,  11  Wall.  616.  It  is  true,  as  suggested  by  counsel,  that 
three  judges  of  the  court  did  not  sit  in  the  case,  and  two  others 
dissented.  But  six  judges  took  part  in  the  decision,  and  the 
two  who  dissented  placed  that  dissent  upon  the  ground  that 
Congress  did  not  intend  that  the  tax  on  tobacco  should  extend 
to  the  Cherokee  tribe.  They  referred  to  the  existence  of  the 
treaty  which  would  be  violated  if  the  statute  was  so  construed 
as  persuasive  against  such  a  construction,  but  they  nowhere  in- 
timated that,  if  the  statute  was  correctly  construed  by  the  court, 
it  was  void  because  it  conflicted  with  the  treaty,  which  they 
would  have  done  if  they  had  held  that  view.  On  the  point  now 
in  controversy  it  was  therefore  the  opinion  of  all  the  judges 
who  heard  the  case.  See  United  States  v.  I\IcBratney,  104  U.  S. 
621-3. 

The  precise  question  involved  here,  namely,  a  supposed  con- 
flict between  an  act  of  Congress,  imposing  a  customs  duty,  and 
a  treaty  with  Ru.ssia  on  tliat  subject,  in  force  when  the  act  was 
passed,  came  before  the  Circuit  Court  for  the  District  of  Massa- 
chusetts in  1855.  It  received  the  consideration  of  that  eminent 
jurist,  Mr.  Ju.stice  Curtis  of  this  court,  who  in  a  very  learned 
opinion  exhausted  the  sources  of  argument  on  the  subject,  hold- 
ing that  if  there  were  such  conflict  the  act  of  Congress  must 
prevail  in  a  judicial  forum.  Taylor  v.  Morton,  2  Curtis,  454. 
And  Mr.  Ju.stice  Field,  in  a  very  recent  case  in  the  Ninth  Cir- 
cuit, that  of  Ah  Lung,  18  Fed.  Rep.  28,  on  a  writ  of  habeas  cor- 
pus, has  delivered  an  opinion  sustaining  the  same  doctrine  in 
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reference  to  a  statute  regulating  the  immigration  of  Chinamen 
into  this  country.    .    .    . 

It  is  very  difficult  to  understand  how  any  different  doctrine 
09n  be  sustained. 

A  treaty  is  primarily  a  compact  between  independent  nations. 
It  depends  for  the  enforcement  of  its  provisions  on  the  interest 
and  the  honor  of  the  governments  which  are  parties  to  it.  If 
these  fail,  its  infraction  becomes  the  subject  of  international  ne- 
gotiations and  reclamations,  so  far  as  the  injured  party  chooses 
to  seek  redress,  which  may  in  the  end  be  enforced  by  actual  war. 
It  is  obvious  that  with  all  this  the  judicial  courts  have  nothing 
to  do  and  can  give  no  redress.  But  a  treaty  may  also  contain 
provisions  which  confer  certain  rights  upon  the  citizens  or  sub- 
jects of  one  of  the  nations  residing  in  the  territorial  limits  of 
the  other,  which  partake  of  the  nature  of  municipal  law,  and 
which  are  capable  of  enforcement  as  between  private  parties  in 
the  courts  of  the  country.  An  illustration  of  this  character  is 
found  in  treaties,  which  regulate  the  mutual  rights  of  citizens 
and  subjects  of  the  contracting  nations  in  regard  to  rights  of 
property  by  descent  or  inheritance,  when  the  individuals  con- 
cerned are  aliens.  The  Constitution  of  the  United  States  places 
such  provisions  as  these  in  the  same  category  as  other  laws  of 
Congress  by  its  declaration  that  **this  Constitution  and  the  laws 
made  in  pursuance  thereof,  and  all  treaties  made  or  which  shall 
be  made  under  authority  of  the  United  States,  shall  be  the  su- 
preme law  of  the  land."  A  treaty,  then,  is  a  law  of  the  land 
as  an  act  of  Congress  is,  whenever  its  provisions  prescribe  a 
rule  by  which  the  rights  of  the  private  citizen  or  subject  may 
be  determined.  And  when  such  rights  are  of  a  nature  to  be  en- 
forced in  a  court  of  justice,  that  court  resorts  to  the  treaty  for 
a  rule  of  decision  for  the  case  before  it  as  it  would  to  a  statute. 

But  even  in  this  aspect  of  the  case  there  is  nothing  in  this  law 
which  makes  it  irrepealable  or  unchangeable.  The  Constitution 
gives  it  no  superiority  over  an  act  of  Congress  in  this  respect, 
which  may  be  repealed  or  modified  by  an  act  of  a  later  date. 
Nor  is  there  anything  in  its  essential  character,  or  in  the 
branches  of  the  government  by  which  the  treaty  is  made,  which 
gives  it  this  superior  sanctity. 

A  treaty  is  made  by  the  President  and  the  Senate.  Statutes 
are  made  by  the  President,  the  Senate,  and  the  House  of  Repre- 
sentatives. The  addition  of  the  latter  body  to  the  other  two  in 
making  a  law  certainly  does  not  render  it  less  entitled  to  re- 
spect W  the  matter  of  its  repeal  or  modification  than  a  treaty 
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made  by  the  other  two.  If  there  be  any  difference  in  this  re- 
gard, it  would  seem  to  be  in  favor  of  an  act  in  which  all  three 
of  tlie  bodies  particirate.  And  such  is,  in  fact,  the  case  in  a 
declaration  of  war,  which  must  be  made  by  Congress,  and  which, 
when  made,  usually  suspends  or  destroys  existing  treaties  be- 
tween the  nations  thus  at  war. 

In  short,  we  are  of  opinion  that,  so  far  as  a  treaty  made  by 
the  United  States  with  any  foreign  nation  can  become  the  sub- 
ject of  judicial  cognizance  in  the  courts  of  this  country,  it  is 
subject  to  such  acts  as  Congress  may  pass  for  its  enforcement, 
modification,  or  repeal.    ... 

The  judgment  of  the  Circuit  Court  in  all  the  cases  is 

Affirmed. 


/ 
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Warden. 

Supreme  CJoubt  of  the  United  States.     1920. 
252  United  States,  416. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  by  the  State  of  Missouri  to 
prevent  a  game  warden  of  the  United  States  from  attempting  to 
enforce  the  Migratory  Bird  Treaty  Act  of  July  3,  1918,  c.  128, 
40  Stat.  755,  and  the  regulations  made  by  the  Secretary  of  Ag- 
riculture in  pursuance  of  the  same.  The  ground  of  the  bill  is 
that  the  statute  is  an  uncon.stitutional  interference  with  the 
rights  reserved  to  the  States  by  the  Tenth  Amendment,  and  that 
the  acts  of  the  defendant  done  and  threatened  under  that  author- 
ity invade  the  sovereign  right  of  the  State  and  contravene  its 
will  manifested  in  .statutes.  The  State  also  alleges  a  pecuniary 
interest,  as  owner  of  the  wild  birds  within  its  borders  and 
otherwise,  admitted  by  the  Government  to  be  sufficient,  but  it 
is  enough  that  the  bill  is  a  rea.sonable  and  proper  means  to  assert 
the  alleged  quasi  sovereign  rights  of  a  State.  ...  A  motion 
to  dismiss  was  .su.stained  by  the  District  Court  on  the  ground 
that  the  act  of  Congress  is  constitutional.  258  Fed.  Rep.  479, 
.     .     .    The  State  appeals. 


MISSOURI  V.  HOLLAND.  539 

On  December  8,  1916,  a  treaty  between  the  United  States  and 
Great  Britain  was  proclaimed  by  the  President.  It  recited  that 
many  species  of  birds  in  their  annual  migrations  traversed  cer- 
tain parts  of  the  United  States  and  of  Canada,  that  they  were 
of  great  value  as  a  source  of  food  and  in  destroying  insects  in- 
jurious to  vegetation,  but  were  in  danger  of  extermination 
through  lack  of  adequate  protection.  It  therefore  provided  for 
specified  close  seasons  and  protection  in  other  forms,  and  agreed 
that  the  two  powers  would  take  or  propose  to  their  law-making 
bodies  the  necessary  measures  for  carrying  the  treaty  out.  39 
Stat.  1702.  The  above  mentioned  Act  of  July  3,  1918,  entitled 
an  act  to  give  effect  to  the  convention,  prohibited  the  killing,  cap- 
turing or  selling  any  of  the  migratory  birds  included  in  the 
terms  of  the  treaty  except  as  permitted  by  regulations  compati- 
ble with  those  terms,  to  be  made  by  the  Secretary  of  Agriculture. 
Regulations  were  proclaimed  on  July  31,  and  October  25,  1918. 
40  Stat.  1812;  1863.  It  is  unnecessary  to  go  into  any  details, 
because,  as  we  have  said,  the  question  raised  is  the  general  one 
whether  the  treaty  and  statute  are  void  as  an  interference  with 
tlie  rights  reserved  to  the  States. 

To  answer  this  question  it  is  not  enough  to  refer  to  the  Tenth 
Amendment,  reserving  the  powers  not  delegated  to  the  United 
States,  because  by  Article  II,  §  2,  the  power  to  make  treaties 
is  delegated  expressly,  and  by  Article  VI  treaties  made  under 
the  authority  of  the  United  States,  along  with  the  Constitution 
and  laws  of  the  United  States  made  in  pursuance  thereof,  are 
declared  the  supreme  law  of  the  land.  If  the  treaty  is  valid 
there  can  be  no  dispute  about  the  validity  of  the  statute  under 
Article  I,  §  8,  as  a  necessary  and  proper  means  to  execute  the 
powers  of  the  Government.  The  language  of  the  Constitution 
as  to  the  supremacy  of  treaties  being  general,  the  question  be- 
fore us  is  narrowed  to  an  inquiry  into  the  ground  upon  which 
the  present  supposed  exception  is  placed. 

It  is  said  that  a  treaty  cannot  be  valid  if  it  infringes  the  Con- 
stitution, that  there  are  limits,  therefore,  to  the  treaty-making 
power,  and  that  one  such  limit  is  that  what  an  act  of  Congress 
could  not  do  unaided,  in  derogation  of  the  powers  reserved  to 
the  States,  a  treaty  cannot  do.  An  earlier  act  of  Congress  that 
attempted  by  itself  and  not  in  pursuance  of  a  treaty  to  regulate 
the  killing  of  migratory  birds  within  the  States  had  been  held 
bad  in  the  District  Court.  United  States  v.  Shauver,  214  Fed. 
Rep.   154.     United   States  v.  McCullagh,   221   Fed.   Rep.   288. 
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Those  decisions  were  supported  by  arguments  that  migratory 
l.irds  were  owned  by  the  States  in  their  sovereign  capacity  for 
the  benefit  of  their  people,  and  that  under  cases  like  Geer  v. 
Connecticut,  161  U.  S.  519,  this  control  was  one  that  Congress 
had  no  power  to  displace.  The  same  argument  is  supposed  to 
apply  now  with  equal  force. 

Wlicther  the  two  cases  cited  were  decided  rightly  or  not  they 
cannot  be  accepted  as  a  test  of  the  treaty  power.  Acts  of  Con- 
gress are  tlie  supreme  law  of  the  land  only  when  made  in  pur- 
suance of  the  Constitution,  while  treaties  are  declared  to  be  so 
when  made  under  the  authority  of  the  United  States.  It  is  open 
to  question  whether  the  authority  of  the  United  States  means 
more  than  the  formal  acts  prescribed  to  make  the  convention. 
We  do  not  mean  to  imply  that  there  are  no  qualifications  to  the 
treaty-making  power;  but  they  must  be  ascertained  in  a  differ- 
ent way.  It  is  obvious  that  there  may  be  matters  of  the  sharpest 
exigency  for  the  national  well  being  that  an  act  of  Congress 
could  not  deal  with  but  that  a  treaty  followed  by  such  an  act 
could,  and  it  is  not  lightly  to  be  assumed  that,  in  matters  re- 
quiring national  action,  "a  power  which  must  belong  to  and 
somewhere  reside  in  every  civilized  government"  is  not  to  be 
found.  Andrews  v.  Andrews,  188  U.  S.  14,  33.  What  was  said 
in  that  case  with  regard  to  the  powers  of  the  States  applies  with 
equal  force  to  the  powers  of  the  nation  in  cases  where  the  States 
individually  are  incompetent  to  act.  We  are  not  yet  discussing 
the  particular  case  before  us  but  only  are  considering  the  valid- 
ity of  the  test  proposed.  With  regard  to  that  we  may  add  that 
when  we  are  dealing  with  words  that  also  are  a  constituent  act, 
like  the  Constitution  of  the  United  States,  we  must  realize  that 
they  have  called  into  life  a  being  the  development  of  which 
could  not  have  been  foreseen  completely  by  the  most  gifted  of 
its  begetters.  It  was  enough  for  them  to  realize  or  to  hope  that 
they  had  created  an  organism;  it  has  taken  a  century  and  has 
cost  their  succes.sors  much  sweat  and  blood  to  prove  that  they 
created  a  nation.  The  ca.se  before  us  must  be  considered  in  the 
light  of  our  whole  experience  and  not  merely  in  that  of  what 
was  said  a  hundred  years  ago.  The  treaty  in  question  does  not 
contravene  any  prohibitory  words  to  be  found  in  the  Constitu- 
tion. The  only  question  is  whether  it  is  forbidden  by  some  in- 
visible radiation  from  the  general  terms  of  the  Tenth  Amend- 
ment. We  must  consider  what  this  country  has  become  in 
deciding  what  that  Amendment  has  reserved. 
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The  State  as  we  have  intimated  founds  its  claim  of  exclusive 
authority  upon  an  assertion  of  title  to  migratory  birds,  an  as- 
sertion that  is  embodied  in  statute.  No  doubt  it  is  true  that  as 
between  a  State  and  its  inhabitants  the  State  may  regulate  the 
killing  and  sale  of  such  birds,  but  it  does  not  follow  that  its  au- 
thority is  exclusive  of  paramount  powers.  To  put  the  claim 
of  the  State  upon  title  is  to  lean  upon  a  slender  reed.  Wild 
birds  are  not  in  the  possession  of  anyone;  and  possession  is  the 
beginning  of  ownership.  The  whole  foundation  of  the  State's 
rights  is  the  presence  within  their  jurisdiction  of  birds  that 
yesterday  had  not  arrived,  tomorrow  may  be  in  another  State 
and  in  a  week  a  thousand  miles  away.  If  we  are  to  be  accurate 
we  cannot  put  the  case  of  the  State  upon  higher  ground  than 
that  the  treaty  deals  with  creatures  that  for  the  moment  are 
within  the  state  borders,  that  it  must  be  carried  out  by  officers 
of  the  United  States  within  the  same  territory,  and  that  but  for 
the  treaty  the  State  would  be  free  to  regulate  this  subject  itself. 

As  most  of  the  laws  of  the  United  States  are  carried  out  with- 
in the  States  and  as  many  of  them  deal  with  matters  which  in 
the  silence  of  such  laws  the  State  might  regulate,  such  general 
grounds  are  not  enough  to  support  Missouri's  claim.  Valid 
treaties  of  course  "are  as  binding  within  the  territorial  limits  of 
the  States  as  they  are  elsewhere  throughout  the  dominion  of  the 
United  States."  Baldwin  v.  Franks,  120  U.  S.  678,  683.  No 
doubt  the  great  body  of  private  relations  usually  fall  within  the 
control  of  the  State,  but  a  treaty  may  override  its  power.  We 
do  not  have  to  invoke  the  later  developments  of  constitutional 
law  for  this  proposition ;  it  was  recognized  as  early  as  Hopkirk 
V.  Bell,  3  Cranch,  454,  with  regard  to  statutes  of  limitation,  and 
even  earlier,  as  to  confiscation,  in  Ware  v.  Ilylton,  3  Dall.  199. 
It  was  assumed  by  Chief  Justice  Marshall  with  regard  to  the 
escheat  of  land  to  the  State  in  Chirac  v.  Chirac,  2  Wheat.  259, 
275.  .  .  .  So  as  to  a  limited  jurisdiction  of  foreign  consuls 
within  a  State.  Wildenhus's  Case,  120  U.  S.  1.  .  .  .  Further 
illustration  seems  unnecessary,  and  it  only  remains  to  consider 
the  application  of  established  rules  to  the  present  case. 

Here  a  national  interest  of  very  nearly  the  first  magnitude  is 
involved.  It  can  be  protected  only  by  national  action  in  con- 
cert with  that  of  another  power.  The  subject-matter  is  only 
transitorily  within  the  State  and  has  no  permanent  habitat 
therein.  But  for  the  treaty  and  the  statute  there  soon  might 
be  no  birds  for  any  powers  to  deal  with.    We  see  nothing  in  the 
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Constitution  that  compels  the  Government  to  sit  by  while  n 
food  supply  is  cut  off  and  the  protectors  of  our  forests  and  our 
crops  are  destroyed.  It  is  not  sufficient  to  rely  upon  the  States. 
The  reliance  is  vain,  and  were  it  otherwise,  the  question  is 
whether  the  United  States  is  forbidden  to  act.  We  are  of  opin- 
ion that  the  treaty  and  statute  must  be  upheld.    Carey  v.  South 

Dakota,  250  U.  S.  118. 

Decree  affirmed. 

Mr.  Justice  Van  Devanter  and  Mr.  Justice  Pitney  dissent. 

Note. — Justice  Miller's  admirable  exposition  of  the  position  of 
treaties  in  American  constitutional  law  contained  In  the  Head  Money 
Cases  (1884).  112  U.  S.  580,  should  be  supplemented  by  the  well-known 
passage  In  Chief  Justice  Marshall's  opinion  in  Foster  v.  Neilson 
(1829),  2  Peters,  253,  314,  where  he  said: 

A  treaty  is  in  Its  nature  a  contract  between  two  nations, 
not  a  legislative  act.     It  does  not  generally  effect,  of  Itself, 
the  object  to  be  accomplished,  especially  so  far  as  its  operation 
Is  Infra-territorial;   but  Is  carried   Into  execution  by  the  sov- 
ereign power  of  the  respective  parties  to  the  instrument.     In 
the   United   States  a  different   principle   is  established.     Our 
Constitution  declares  a  treaty  to  be  the  law  of  the  land.     It 
Is,  consequently,  to  be  regarded  in  courts  of  justice  as  equiva- 
lent to  an  act  of  the  legislature,  whenever  it  operates  of  Itself 
without   the  aid  of  any  legislative  provision.     But  when  the 
terms  of   the  stipulation   import  a   contract,   when   either  of 
the  parties  engage  to  perform  a  particular  act,  the  treaty  ad- 
dresses Itself  to  the  political,  not  the  judicial  department  and 
the  legislature  must  execute  the  contract  before  it  can  become 
a  rule  of  the  court. 
In  International  law  a  treaty  Is  a  promise  rather  than  a  completed 
act  and  merely  Indicates  what  the  parties  to  It  have  bound  themselves 
to  do.    The  effect  which  will  be  given  to  a  bare  treaty  by  its  signatories 
depends  upon  their  constitutional  rules  or  practices.    In  Great  Britain, 
for   Instance,   a   treaty   is   recognized    as   an   engagement   binding   in 
honor    upon    the   government,   but   the    courts    cannot   enforce   it   nor 
protect  any  rights  which  are  claimed  under  it  until  authorized  to  do 
■o  by  an  act  of  Parliament,  Walker  v.  Baird  (1892),  L.  R.  [1892]  A.  C. 
Ml:   The   Barenfcls   (1915).  1  Br.  &  Col.  P.  C.   122,   128.     If  a  treaty 
confllriB  with  an  act  of  Parliament,  the  statute  always  prevails.  In  re 
California  Fig  Syrup  Co.'s  Trademark   (1885),  40  Ch.  D.  620,  627-628. 
In  America  treaties  occupy  a  wholly  exceptional   position.     They  are 
declared  by  the  Constitution  to  be  a  part  of  the  supreme  law  of  the 
land,  and  unless  by  their  terms  they  contemplate  further  legislative 
or  executive  action,  they  may  create  rights  which  a  court  of  compe- 
tent jurisdiction  Is  under  obligation  to  enforce.     "A  treaty  that  oper- 
ate* of  Itself  without  the  aid  of  legislation  Is  equivalent  to  an   act 
of   Congress."   Chew   Heong   v.   United    States    (1884),   112   U.   S.   536, 
540.     In  dlycuH.Hlng  the  relation  between  a  treaty  and  an  act  of  Con- 
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gress  In  Whitney  v.  Robertson  (1888),  124  U.  S.  110,  194,  Mr.  Justice 
Field  said,  "When  the  two  relate  to  the  same  subject  the  courts  will 
always  endeavor  to  construe  them  so  as  to  give  effect  to  both,  if  that 
can  be  done  without  violating  the  language  of  either;  but  if  the  two 
are  inconsistent,  the  one  last  in  date  will  control  the  other,  provided 
always  the  stipulation  of  the  treaty  on  the  subject  is  self-executing." 
An  act  of  Congress  may  supersede  an  existing  treaty  or  a  treaty  may 
supersede  an  existing  act  of  Congress.  Should  Congress  adopt  legis- 
lation which  conflicts  with  an  existing  treaty.  Its  action  would  be 
binding  upon  the  courts,  but  the  international  responsibility  of  the 
United  States  under  the  treaty  would  not  be  affected,  Rainey  v.  United 
States  (1914),  232  U.  S.  310.  In  case  of  conflict  between  a  treaty  and 
the  constitution  or  statute  of  a  State,  the  treaty  always  prevails,  Ware 
V.  Hylton  (1796),  3  Dallas,  199.  The  treaty  of  April  5,  1911,  between 
the  United  States  and  the  Empire  of  Japan,  37  Stat.  1504,  provides: 
"The  citizens  or  subjects  of  each  of  the  High  Contracting  Parties  shall 
have  liberty  to  enter,  travel  and  reside  in  the  territories  of  the  other 
to  carry  on  trade,  wholesale  and  retail,  to  own  or  lease  and  occupy 
houses,  manufactories,  warehouses  and  shops,  to  employ  agents  of 
their  choice,  to  lease  land  for  residential  and  commercial  purposes, 
and  generally  to  do  anything  incident  to  or  necessary  for  trade  upon 
the  same  terms  as  native  citizens  or  subjects,  submitting  themselves 
to  the  laws  and  regulations  there  established."  The  statute  of  the 
State  of  Washington  debarring  from  the  ownership  of  land  aliens  who 
had  not  in  good  faith  declared  their  intent  to  become  citizens  did  not 
contravene  the  treaty.  "Unless  the  right  to  own  or  lease  land  Is 
given  by  the  treaty  no  question  of  conflict  can  arise,"  Terrace  v. 
Thompson  (1923),  263  U.  S.  197,  223.  A  statute  of  California  allowed 
aliens  ineligible  to  citizenship  to  hold  such  land  or  interests  in  land 
as  might  be  prescribed  by  treaty.  In  Webb  v.  O'Brien  (1923),  263 
U.  S.  313,  it  was  held  that  the  treaty  of  1911  with  Japan  did  not  au- 
thorize a  cropping  contract  for  the  use  of  land.  On  the  other  hand  a 
municipal  ordinance  denying  a  pawnbroker's  license  to  an  alien  vio- 
lates the  treaty,  and  in  Asakura  v.  Seattle  (1924),  265  U,  S.  332,  341, 
the  court  said:  "The  rule  of  equality  established  by  it  cannot  be  ren- 
dered nugatory  In  any  part  of  the  United  States  by  municipal  ordi- 
nance or  State  laws.  It  stands  on  the  same  footing  of  supremacy  as  do 
the  provisions  of  the  Constitution  and  laws  of  the  United  States.  It 
operates  of  itself  without  the  aid  of  any  legislation.  State  or  national, 
and  it  will  be  applied  and  given  authoritative  effect  by  the  courts." 

The  whole  of  the  treaty-making  power  is  vested  exclusively  In  the 
Federal  Government.  The  Constitution  not  only  empowers  the  Presi- 
dent and  the  Senate  to  conclude  treaties  but  It  forbids  the  States  to 
enter  into  any  treaty  or  alliance.  "That  the  treaty-making  power  has 
been  surrendered  by  the  States  and  given  to  the  United  States  is  un- 
questionable," Baldwin  v.  Franks  (1887),  120  U.  S.  678,  682.  It  should 
be  noted  that  while  the  supreme  law  of  the  land  is  declared  to  Include 
only  those  laws  of  the  United  States  which  have  been  made  in  pur- 
suance of  the  Constitution,  it  Is  declared  to  Include  "all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the  United 
States."     It   Is   clear   that   the   treaty-making    power  of   the   Federal 
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Government  Is  not  co-extenslve  with  its  legislative  power.  The  state 
ment  in  Prevost  v.  Greneaiix  (ISHG).  19  Howard,  1,  that  whenever  "an 
act  of  Congress  would  be  unconstitutional  as  invading  the  reserved 
rights  of  the  States,  a  treaty  to  the  same  effect  would  be  unconstitu- 
tional," Is  quite  erroneous.  Among  the  subjects  which  have  been 
regulated  by  treaty,  sometimes  supplemented  by  legislation,  but  which 
Congress  could  not  regulate  by  legislation  alone,  are  the  capacity  of 
aliens  to  own  land  in  the  several  States,  Chirac  v.  Chirac  (1817),  2 
Wheaton.  259;  State  statutes  of  limitation,  Hopkirk  v.  Bell  (1806),  3 
Cranch,  454;  the  right  of  aliens  to  take  land  by  inheritance,  Hauen- 
steln  V.  Lynham  (1879),  100  U.  S.  483;  the  protection  of  migratory 
birds.  Missouri  v.  Holland  (1920),  252  U.  S.  416;  the  extradition  of 
persons  accused  of  crime.  Holmes  v.  Jennison  (1840),  14  Peters,  540; 
the  right  of  aliens  to  engage  in  business  in  the  United  States  (1924), 
Asakura  v.  Seattle  (1924),  265  U.  S.  332.  The  limitations  on  the 
treaty-making  power  are  difficult  to  define.  In  Geofroy  v.  Riggs 
(1890).  133  U.  S.  258,  Mr.  Justice  Field  said: 

That  the  treaty  power  of  the  United  States  extends  to  all 
proper  subjects  of  negotiation   between   our   government  and 
the    governments    of    other    nations,    is    clear.      .      .      .      The 
treaty  power,  as  expressed  in  the  Constitution,  is  in  terms  un- 
limited  except  by   those   restraints   which   are   found   in   that 
instrument  against   the  action   of   the   government   or  of   its 
departments,  and  those  arising  from   the  nature  of  the  gov- 
ernment  itself  and   of  that   of   the   States.     It  would   not   be 
contended  that  it  extends  so  far  as  to  authorize  what  the  Con- 
stitution forbids,  or  a  change  in  the  character  of  the  govern- 
ment or  in  that  of  one  of  the  States,  or  a  cession  of  any  por- 
tion of  the  territory  of  the  latter,  without  its  consent.     .     .     . 
But  with  these  exceptions,  it  is  not  perceived  that  there  is 
any  limit  to  the  questions  which   can  be  adjusted  touching 
any  matter  which  is  properly  the  subject  of  negotiation  with 
a  foreign  country. 
Following  the  practice  of  the  British  Government,  the  United  States 
for  many  years  treated  the  Indian  tribes  as  foreign  nations  and  regu- 
lated  Its  relationB  with  them  not  only  by  legislation  but  by  treaties 
which  had  the  same  legal  status  as  other  treaties.     In  1871  this  prac 
tice  WM  abandoned  and  Congress  enacted  that  "no  Indian  nation  or 
tribe  within  the  territory  of  the  United  States  shall  be  acknowledged 
or  recognized   as  an  independent  nation,  tribe   or   power   with   whom 
the  United  States  may  contract  by  treaty,"  Rev.  Stat.,  2079.     Indian 
treaties  are  discussed  In  Lone  Wolf  v.  Hitchcock  (1903),  187  U.  S.  553. 
"Treaties  are  to  be  construed   in   a  broad   and   liberal  spirit,  and, 
when   two  constructions  are  possible,   one   restrictive   of   rights   that 
may  be  claimed  under  it  and  the  other  favorable  to  them,  the  latter 
if  to  be   preferred,"   Asakura  v.   Seattle    (1924),   265    U.    S.    332,   342. 
Extradition  treaties  particularly  are  to  be  interpreted  with  the  utmost 
good  faith.     "It  Is  common  in  extradition  cases  to  attempt  to  bring 
to  bear  all  the  factitious  niceties  of  a  criminal  trial  at  common  law. 
But  It  Is  a  waste  of  time.     For  while  of  course  a  man  is  not  to  be 
sent  from  the  country  merely  upon  demand  or  surmise,  yet  If  there 
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is  presented,  even  In  somewhat  untechnlcal  form  according  to  our 
ideas,  such  reasonable  ground  to  suppose  him  guilty  as  to  make  it 
proper  that  he  should  be  tried,  good  faith  to  the  demanding  govern- 
ment requires  his  surrender.  .  .  .  We  are  bound  by  the  existence 
of  an  extradition  treaty  to  assume  that  the  trial  will  be  fair," 
Glucksman  v.  Henkel  (1911),  221  U.  S.  508.  For  further  treatment 
of  extradition  treaties  and  their  interpretation  see  Evans,  Leading 
Cases  on  International  Law,  second  edition,  356  seq. 

On  the  treaty-making  power  in  the  United  States  see  Burr,  The 
Treaty-Making  Poicer  of  the  United  States  and  the  Methods  of  its  En- 
forcement as  Affecting  the  Police  Poicer  of  the  States;  Butler,  The 
Treaty -Making  Poicer  in  the  United  States;  Corwin,  National  Suprem- 
acy: Treaty  Power  v.  State  Power;  Crandall,  Teaties:  Their  Making 
and  Enforcement;  Moore,  Digest  of  International  Law,  V,  ch.  xvii; 
Sutherland,  Constitutional  Poicer  and  World  Affairs;  Wright,  The  En- 
forcement of  International  Law  Through  Municipal  Law  in  the  United 
States;  Anderson,  Extent  and  Limitations  of  the  Treaty-Making 
Power,  American  Journal  of  International  Law,  I,  650;  Burdick,  The 
Treaty-Making  Power  and  the  Control  of  International  Relations, 
Cornell  Law  Quarterly,  VII,  34;  Barrett,  International  Agreements 
Without  the  Advice  and  Consent  of  the  Senate,  Yale  Law  Journal,  XV, 
18;  Coleman,  The  Treaty  Power  and  Its  Relation  to  State  Laws,  Amer- 
ican Law  Review,  XLIII,  641;  Kuhn,  The  Treaty-Making  Power  and 
the  Reserved  Sovereignty  of  the  States,  Columbia  Law  Review,  VII, 
172;  Mathews,  The  States  and  Foreign  Relations,  Michigan  Law  Re- 
viexo,  XIX,  690;  Mikell,  The  Extent  of  the  Treaty-Making  Power  of 
the  President  and  Senate  of  the  United  States,  University  of  Pennsyl- 
vania Law  Review,  LVII,  435,  528.  Good  discussions  by  State  courts 
are  found  in  People  v.  Gerke  (1855),  5  Cal.  381,  and  Techt  v.  Hughes 
(1920),  229  U.  S.  222.  Other  citations  are  given  in  Evans,  Leading 
Cases  on  International  Law,  second   edition,  344  seq. 


Section  2.     The  War  Power. 

MARTIN,  Plaintiff  in  error  v.  MOTT,  Defendant  in  error. 

Supreme  Coubt  of  the  United  States.    1827. 
12  Wheaton,  19. 

Error  to  the  Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors  of  the  State  of  New  York. 

[In  August,  1814,  the  Governor  of  New  York,  in  compliance 
with  a  requisition  of  the  President  of  the  United  States,  ordered 
certain  companies  of  the  militia  of  New  York  to  assemble  in 
the  city  of  New  York  for  the  purpose  of  entering  the  service  of 
the  United  States.     Mott,  a  private  in  one  of  those  companies, 
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failed  to  comply  with  the  order  of  the  Governor.  In  1818,  a 
court  martial  imposed  on  him  a  fine  of  $96  and  on  failure  to 
pay  it  he  was  sentenced  to  twelve  months'  imprisonment.  Mar- 
tin, deputy  United  States  marshal,  seized  certain  goods  of  Mott 
which  Mott  sought  to  recover  in  an  action  of  replevin.  Judg- 
ment for  ^lott  was  affirmed  by  the  Court  for  the  Trial  of  Im- 
peachments and  Correction  of  Errors.  Martin  thus  sued  out  a 
writ  of  error.] 

Story,  Justice,  delivered  the  opinion  of  the  court.    .    .    . 

The  avowry  [of  Martin],  in  substance,  asserts  a  justification 
of  the  taking  of  the  goods  and  chattels,  to  satisfy  a  fine 
and  forfeiture  imposed  upon  the  original  plaintiff,  by  a  court- 
martial,  for  a  failure  to  enter  the  service  of  the  United  States 
a.s  a  militiaman,  when  thereto  required  by  the  president  of  the 
United  States,  in  pursuance  of  the  act  of  the  28th  of  February 
1795.  It  is  argued,  that  this  avowry  is  defective,  both  in  sub- 
stance and  form ;  and  it  will  be  our  business  to  discuss  the  most 
material  of  these  objections.     .     .     . 

For  the  more  clear  and  exact  consideration  of  the  subject,  it 
may  be  necessary  to  refer  to  the  constitution  of  the  United 
States,  and  some  of  the  provisions  of  the  act  of  1795.  The  con- 
stitution declares,  that  congress  shall  have  power  "to  provide 
for  calling  forth  the  militia,  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions;"  and  also  **to  pro- 
vide for  organizing,  arming  and  disciplining  the  militia,  and 
for  governing  .such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States."  In  pursuance  of  this  author- 
ity the  act  of  1795  has  provided,  ''that  whenever  the  United 
States  shall  be  invaded,  or  be  in  imminent  danger  of  invasion 
from  any  foreign  nation  or  Indian  tribe,  it  shall  be  lawful  for 
the  president  of  the  United  States  to  call  forth  such  number  of 
the  militia  of  the  state  or  states  most  convenient  to  the  place 
of  danger,  or  scene  of  action,  as  he  may  judge  necessary  to  repel 
such  invasion,  and  to  i.s.sue  his  order  for  that  purpose  to  such 
officer  or  officers  of  the  militia  as  he  shall  think  proper."  And 
like  provisions  are  made  for  the  other  cases  stated  in  the  con- 
stitution. It  has  not  been  denied  here,  that  the  act  of  1795  is 
within  the  constitutional  authority  of  congress,  or  that  congress 
may  not  lawfully  provide  for  cases  of  imminent  danger  of  in- 
vasion, as  well  as  for  cases  where  an  invasion  has  actully  taken 
place.  In  our  opinion,  there  is  no  ground  for  a  doubt  on  this 
point,  even  if  it  had  been  relied  on,  for  the  power  to  prorido 
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for  repelling  invasions  includes  the  power  to  provide  against 
the  attempt  and  danger  of  invasion,  as  the  necessary  and  proper 
means  to  effectuate  the  object.  One  of  the  best  means  to  repel 
invasion  is  to  provide  the  requisite  force  for  action,  before  the 
invader  himself  has  reached  the  soil. 

The  power  thus  confided  by  congress  to  the  president,  is 
doubtless  of  a  very  high  and  delicate  nature.  A  free  people  are 
naturally  jealous  of  the  exercise  of  military  power;  and  the 
power  to  call  the  militia  into  actual  service,  is  certainly  felt  to 
be  one  of  no  ordinary  magnitude.  But  it  is  not  a  power  which 
can  be  executed  without  a  correspondent  responsibility.  It  is, 
in  its  terms,  a  limited  power,  confined  to  cases  of  actual  in- 
vasion, or  of  imminent  danger  of  invasion.  If  it  be  a  limited 
power,  the  question  arises,  by  whom  is  the  exigency  to  be  judged 
of  and  decided?  Is  the  president  the  sole  and  exclusive  judge 
whether  the  exigency  has  arisen,  or  is  it  to  be  considered  as  an 
open  question,  upon  which  every  officer  to  whom  the  orders  of 
the  president  are  addressed,  may  decide  for  himself,  and  equally 
open  to  be  contested  by  every  militia-man  who  shaU  refuse  to 
obey  the  orders  of  the  president?  We  are  all  of  opinion,  that 
the  authority  to  decide  whether  the  exigency  has  arisen,  be- 
longs exclusively  to  the  president,  and  that  his  decision  is  con- 
clusive upon  all  other  persons.  We  think  that  this  construction 
necessarily  results  from  the  nature  of  the  power  itself,  and  from 
the  manifest  object  contemplated  by  the  act  of  congress.  The 
power  itself  is  to  be  exercised  upon  sudden  emergencies,  upon 
great  occasions  of  state,  and  under  circumstances  which  may 
be  vital  to  the  existence  of  the  Union.  A  prompt  and  unhesita- 
ting obedience  to  orders  is  indispensable  to  the  complete  attain- 
ment of  the  object.  The  service  is  a  military  service,  and  the 
command,  of  a  military  nature ;  and  in  such  cases,  every  delay, 
and  every  obstacle  to  an  efficient  and  immediate  compliance, 
necessarily  tend  to  jeopard  the  public  interests.  While  subordi- 
nate officers  or  soldiers  are  pausing  to  consider  whether  they 
ought  to  obey,  or  are  scrupulously  weighing  the  evidence  of  the 
facts  upon  which  the  commander-in-chief  exercises  the  right  to 
demand  their  services,  the  hostile  enterprise  may  be  accom- 
I>lished,  without  the  means  of  resistance.  If  "the  power  of 
regulating  the  militia,  and  of  commanding  its  services  in  times 
of  insurrection  and  invasion,  are  (as  it  has  been  emphatically 
said  tliey  are)  natural  incidents  to  the  duties  of  superintending 
the  common  defense,  and  of  watching  over  the  internal  peaco 
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of  the  confederacy'*  (Federalist,  No.  29),  these  powers  must  be 
so  construed  as  to  the  modes  of  their  exercise,  as  not  to  defeat 
the  great  end  in  view.  If  a  superior  officer  has  a  right  to  con- 
test the  orders  of  the  president,  upon  his  own  doubts  as  to  the 
exigency  having  arisen,  it  must  be  equally  the  right  of  every 
inferior  oiTKer  and  soldier;  and  any  act  done  by  any  person  in 
furtherance  of  such  orders,  would  subject  him  to  responsibility 
in  a  civil  suit,  in  which  his  defense  must  finally  rest  upon  his 
ability  to  establish  the  facts  by  competent  proofs.  Such  a  course 
would  be  subversive  of  all  discipline,  and  expose  the  best-dis- 
posed officers  to  the  chances  of  ruinous  litigation.  Besides,  in 
many  instances,  the  evidence  upon  which  the  president  might 
decide  that  there  is  imminent  danger  of  invasion  might  be  of  a 
nature  not  constituting  strict  technical  proof,  or  the  disclosure 
of  the  evidence  might  reveal  important  secrets  of  state,  which 
the  public  interest,  and  even  safety,  might  imperiously  demand 
to  be  kept  in  concealment. 

If  we  look  at  the  language  of  the  act  of  1795,  every  con- 
clusion drawn  from  the  nature  of  the  power  itself,  is  strongly 
fortified.  The  words  are,  ''whenever  the  United  States  shall  be 
invaded,  or  be  in  imminent  danger  of  invasion,  &c.,  it  shall  be 
lawful  for  the  president,  &c.,  to  call  forth  such  number  of  the 
militia,  &c.,  as  he  may  judge  necessary  to  repel  such  invasion.** 
The  power  itself  is  confided  to  the  executive  of  the  Union,  to 
him  who  is,  by  the  constitution,  "the  commander-in-chief  of  the 
militia,  when  called  in  to  the  actual  service  of  the  United 
States,"  who.se  duty  it  is  to  "take  care  that  the  laws  be  faithfully 
executed,"  and  whose  responsibility  for  an  honest  discharge  of 
his  offir'ial  o])ligations  is  secured  by  the  highest  sanctions.  He 
is  necessarily  constituted  the  judge  of  the  existence  of  the 
exigency,  in  the  fir.st  instance,  and  is  bound  to  act  according 
to  his  belief  of  the  facts.  If  he  does  so  act,  and  decides  to  call 
forth  the  militia,  his  orders  for  this  purpose  are  in  strict  con- 
formity with  the  provisions  of  the  law;  and  it  would  seem  to 
follow  as  a  nofcssary  conserjuence,  that  every  act  done  by  a 
subordinate  officer,  in  obedience  to  such  orders,  is  equally  jus- 
tifiable. Tl>e  law  contemplates  that,  under  such  circumstances, 
orders  shall  be  given  to  carry  the  power  into  effect ;  and  it  can- 
not, therefore,  be  a  correct  inference,  that  any  other  person 
has  a  just  right  to  disobey  them.  The  law  does  not  provide  for 
any  appeal  from  the  judgment  of  the  president,  or  for  any 
riglit  in  subordinate  officers  to  review  his  decision,  and  in  effect 
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defeat  it.  Whenever  a  statute  gives  a  discretionary  power  to 
any  person,  to  be  exercised  by  him,  upon  his  own  opinion  of 
certain  facts,  it  is  a  sound  rule  of  construction,  that  the  statute 
constitutes  him  the  sole  and  exclusive  judge  of  the  existence 
of  those  facts.  And  in  the  present  case,  we  are  all  of  opinion, 
that  such  is  the  true  construction  of  the  act  of  1795.  It  is  no 
answer,  that  such  a  power  may  be  abused,  for  there  is  no  power 
which  is  not  susceptible  of  abuse.  The  remedy  for  this,  as  well 
as  for  all  other  official  misconduct,  if  it  should  occur,  is  to  be 
found  in  the  constitution  itself.  In  a  free  government,  the 
danger  must  be  remote,  since,  in  addition  to  the  high  qualities 
which  the  executive  must  be  presumed  to  possess,  of  public  vir- 
tue, and  honest  devotion  to  the  public  interests,  the  frequency 
of  elections,  and  the  watchfulness  of  the  representatives  of  the 
nation,  carry  with  them  all  the  checks  which  can  be  useful  to 
guard  against  usurpation  or  wanton  tyranny. 

This  doctrine  has  not  been  seriously  contested  upon  the 
present  occasion.  It  was,  indeed,  maintained  and  approved  by 
the  supreme  ccurt  of  New  York,  in  the  case  of  Vanderheyden  v. 
Young,  11  Johns.  150,  where  the  reasons  in  support  of  it  were 
most  ably  expounded  by  Mr.  Justice  Spencer,  in  delivering  the 
opinion  of  the  court.  But  it  is  now  contended,  as  it  was  con- 
tended in  that  case,  that  notwithstanding  the  judgment  of  the 
president  is  conclusive  as  to  the  existence  of  the  exigency,  and 
may  be  given  in  evidence  as  conclusive  proof  thereof,  yet  that 
the  avowry  is  fatally  defective,  because  it  omits  to  aver  that  the 
fact  did  exist.  The  argument  is,  that  the  power  confided  to  the 
president  is  a  limited  power,  and  can  be  exercised  only  in  the 
cases  pointed  out  in  the  statute,  and  therefore,  it  is  necessary 
to  aver  the  facts  which  bring  the  exercise  within  the  purview 
of  the  statute.  In  short,  the  same  principles  are  sought  to  be 
applied  to  the  delegation  and  exercise  of  this  power  intrusted 
to  the  executive  of  the  nation  for  great  political  purposes,  as 
might  be  applied  to  the  humblest  officer  in  the  government,  act- 
ing upon  the  most  narrow  and  special  authority.  It  is  the  opin- 
ion of  the  court,  that  this  objection  can  not  be  maintained. 
When  the  president  exercises  an  authority  confided  to  him  by 
law,  the  presumption  is,  that  it  is  exercised  in  pursuance  of  law. 
Every  public  officer  is  presumed  to  act  in  obedience  to  his  duty, 
until  the  contrary  is  shown  ;  and,  a  fortiori,  this  presumption 
ought  to  be  favorably  applied  to  the  chief  magistrate  of  the 
Union.    It  is  not  necessary  to  aver,  that  the  act  which  he  may 
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rightfully  do,  was  so  done.  If  the  fact  of  the  existence  of  the 
exigency  were  averred,  it  would  be  traversable,  and,  of  course, 
might  be  passed  upon  by  a  jury;  and  thus  the  legality  of  the 
orders  of  the  president  would  depend,  not  on  his  own  judgment 
of  the  facts,  but  upon  the  finding  of  those  facts,  upon  the  proofs 
submitted  to  a  jury.  This  view  of  the  objection  is  precisely  the 
same  which  was  acted  upon  by  the  supreme  court  of  New  York, 
in  the  case  already  referred  to,  and,  in  the  opinion  of  this  court, 
with  entire  legal  correctness.     .     .     . 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  judg- 
ment of  the  court  for  the  trial  of  impeachments  and  the  correc- 
tion of  errors  ought  to  be  reversed,  and  that  the  cause  be  re- 
manded to  the  same  court,  with  directions  to  cause  a  judgment 
to  be  entered  upon  the  pleadings  in  favor  of  the  avowant.    .    .    . 

Reversed  and  annulled,    •    •    • 


THE  PRIZE  CASES. 

THE  BRIG  AMY  WARWICK.     THE   SCHOONER  CREN- 

SHAW.     THE  BARQUE  HIAWATHA.     THE 

SCHOONER  BRILLIANTE. 

Supreme  Coubt  of  the  United  States.     1863. 
2  Black,  635. 

Appeals  from  the  District  Courts  of  the  United  States  for 
the  District  of  Massachusetts,  the  Southern  District  of  New 
York,  and  the  Southern  District  of  Florida. 

[The  four  vessels  concerned  in  these  cases  had  been  captured 
oy  public  vessels  of  the  United  States  for  attempting  to  violate 
the  blockade  of  the  so-called  Confederate  States  which  had  been 
rstabli.shcd  by  Presidont  Lincoln's  proclamations  of  April  19 
and  April  27,  186L  They  were  libelled  on  behalf  of  the  United 
States  and  in  each  case  the  District  Court,  in  exercise  of  its 
prize  jurisdiction,  pronounced  a  decree  of  condemnation  from 
which  the  several  owners  appealed.  Besides  the  questions  pe- 
culiar to  each  ca.se  the  Supreme  Court  was  obliged  to  consider 
certain  fundamental  questions  as  to  the  validity  of  the  block- 
ade ] 

Mb.  Justice  Grier.  .  .  .  Had  the  President  a  right  to 
institute  a  blockade  of  ports  in  possession  of  persons  in  armed 


THE  PRIZE  CASES.  551 

rebellion  against  the  government,  on  the  principles  of  interna- 
tional law,  as  known  and  acknowledged  among  civilized  States? 

•         •  • 

Neutrals  have  a  right  to  challenge  the  existence  of  a  blockade 
de  facto,  and^also  the  authority  of  the  party  exercising  the  right 
to  institute  it.  They  have  a  right  to  enter  the  ports  of  a  friendly 
nation  for  the  purposes  of  trade  and  commerce,  but  are  bound  to 
recognize  the  rights  of  a  belligerent  engaged  in  actual  war,  to 
use  this  mode  of  coercion,  for  the  purpose  of  subduing  the  en- 
emy. 

That  a  blockade  de  facto  actually  existed,  and  was  formally 
declared  and  notified  by  the  President  on  the  27th  and  30th  of 
April,  1861,  is  an  admitted  fact  in  these  cases. 

That  the  President,  as  the  Executive  Chief  of  the  Government 
and  Commander-in-Chief  of  the  Army  and  Navy,  was  the  proper 
person  to  make  such  notification,  has  not  been,  and  cannot  be' 
disputed. 

The  right  of  prize  and  capture  has  its  origin  in  the  jus  belli, 
and  is  governed  and  adjudged  under  the  law  of  nations.  To 
legitimate  the  capture  of  a  neutral  vessel  or  property  on  the  high 
seas,  a  war  must  exist  de  facto,  and  the  neutral  must  have  a 
knowledge  or  notice  of  the  intention  of  one  of  the  parties  bellig- 
erent to  use  this  mode  of  coercion  against  a  port,  city,  or  ter- 
ritory, in  possession  of  the  other. 

Let  us  enquire  whether,  at  the  time  this  blockade  was  insti- 
tuted, a  state  of  war  existed  which  would  justify  a  resort  to 
these  means  of  subduing  the  hostile  force. 

War  has  been  well  defined  to  be,  ''That  state  in  which  a  na- 
tion prosecutes  its  right  by  force." 

The  parties  belligerent  in  a  public  war  are  independent  na- 
tions. But  it  is  not  necessary  to  constitute  war,  that  both  par- 
ties should  be  acknowledged  as  independent  nations  or  sover- 
eign States.  A  war  may  exist  where  one  of  the  belligerents 
claims  sovereign  rights  as  against  the  other.  ...  A  civil 
war  always  begins  by  insurrection  against  the  lawful  authority 
of  the  Government.  .  .  .  As  a  civil  war  is  never  publicly 
proclaimed,  eo  nomine,  against  insurgents,  its  actual  existence 
is  a  fact  in  our  domestic  history  which  the  Court  is  bound  to 
notice  and  to  know.     .     .     . 

By  the  Constitution,  Congress  alone  has  the  power  to  declare 
a  national  or  foreign  war.  It  cannot  declare  war  against  a 
State,  or  any  number  of  States,  by  virtue  of  any  clause  in  the 
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Constitution.  The  Constitution  confers  on  the  President 
the  whole  Executive  power.  lie  is  bound  to  take  care  that  the 
laws  be  faithfully  executed.  lie  is  Commander-in-Chief  of  the 
Army  and  Navy  of  the  United  States,  and  of  the  militia  of 
tlie  several  States  when  called  into  the  actual  service  of  the  Unit- 
ed States.  lie  has  no  power  to  initiate  or  declare  a  war  either 
against  a  foreign  nation  or  a  domestic  State.  But  by  the  Acts 
of  Congress  of  February  2Sth,  1795,  and  3d  of  March,  1807, 
he  is  authorized  to  call  out  the  militia  and  use  the  military 
and  naval  forces  of  the  United  States  in  case  of  invasion  by  for- 
eign nations,  and  to  suppress  insurrection  against  the  govern- 
ment of  a  State  or  of  the  United  States. 

If  a  war  be  made  by  invasion  of  a  foreign  nation,  the  Presi- 
dent is  not  only  authorized  but  bound  to  resist  force  by  force. 
lie  does  not  initiate  the  war,  but  is  bound  to  accept  the  chal- 
lenge without  waiting  for  any  special  legislative  authority.  And 
whether  the  hostile  party  be  a  foreign  invader,  or  States  organ- 
ized in  rebellion,  it  is  none  the  less  a  war,  although  the  dec- 
laration of  it  be  "unilateral.'*     .     .     . 

This  greatest  of  civil  wars  was  not  gradually  developed  by 
popular  commotion,  tumultuous  assemblies,  or  local  unorganized 
insurrections.  However  long  may  have  been  its  previous  con- 
peption,  it  nevertheless  sprung  forth  suddenly  from  the  parent 
brain,  a  Minerva  in  the  full  panoply  of  war.  The  President  was 
hound  to  meet  it  in  the  shape  it  presented  itself,  without  waiting 
for  Congress  to  baptize  it  with  a  name ;  and  no  name  given  to 
it  by  him  or  them  could  change  the  fact. 

It  is  not  the  less  a  civil  war,  wnth  belligerent  parties  in  hostile 
array,  because  it  may  be  called  an  "insurrection"  by  one  side, 
and  the  insurgents  be  considered  as  rebels  or  traitors.  It  is  not 
npees.sary  that  the  independence  of  the  revolted  province  or 
State  be  acknowledged  in  order  to  constitute  it  a  party  bellig- 
erent in  a  war  according  to  the  law  of  nations.  Foreign  na- 
tions acknowledtre  it  as  war  by  a  declaration  of  neutrality. 
The  condition  of  neutrality  cannot  exist  unless  there  be  two 
bellijforent  parties.     .     .     . 

Whether  the  President  in  fulfilling  his  duties,  as  Commander- 
in-Chief,  in  suppressing  an  insurrection,  has  met  with  such 
armed  hostile  resistance,  and  a  civil  war  of  such  alarming  pro- 
portions, as  will  compel  him  to  accord  to  them  the  character  of 
helliiTPrents,  is  a  question  to  be  decided  by  him,  and  this  Court 
must  be  governed  by  the  decisions  and  acts  of  the  political  de- 
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partment  of  the  Government  to  which  this  power  was  intrusted. 
''He  must  determine  what  degree  of  force  the  crisis  demands.'* 
The  proclamation  of  blockade  is  itself  official  and  conclusive 
evidence  to  the  Court  that  a  state  of  war  existed  which  de- 
manded and  authorized  a  recourse  to  such  a  measure,  under  the 
circumstances  peculiar  to  the  case. 

The  correspondence  of  Lord  Lyons  with  the  Secretary  of  State 
admits  the  fact  and  concludes  the  question. 

If  it  were  necessary  to  the  technical  existence  of  a  war,  that 
it  should  have  a  legislative  sanction,  we  find  it  in  almost  every 
act  passed  at  the  extraordinary  session  of  the  legislature  of  1861, 
which  was  wholly  employed  in  enacting  laws  to  enable  the  gov- 
ernment to  prosecute  the  war  with  vigor  and  efficiency.  And 
finally,  in  1861,  we  find  Congress  ** ex  majore  cautela*'  and  in 
anticipation  of  such  astute  objections,  passing  an  act  ''approving, 
legalizing,  and  making  valid  all  the  acts,  proclamations,  and 
orders  of  the  President,  &c.,  as  if  they  had  been  issued  and  done 
under  the  previous  express  authority  and  direction  of  the  Con- 
gress of  the  United  States." 

Without  admitting  that  such  an  act  was  necessary  under  the 
circumstances,  it  is  plain  that  if  the  President  had  in  any  man- 
ner assumed  powers  which  it  was  necessary  should  have  the 
authority  or  sanction  of  Congress,  that  on  the  well  known  prin- 
ciple of  law,  ^^omnis  ratihahitio  retrotrahitur  et  mandato  equip- 
aratur/^  this  ratification  has  operated  to  perfectly  cure  the  de- 
fect.    .     .     . 

The  objection  made  to  this  act  of  ratification,  that  it  is  ex  post 
facto,  and  therefore  unconstitutional  and  void,  might  possibly 
have  some  weight  on  the  trial  of  an  indictment  in  a  criminal 
Court.  But  precedents  from  that  source  cannot  be  received  as 
authoritative  in  a  tribunal  administering  public  and  interna- 
tional law. 

On  this  first  question  therefore  we  are  of  the  opinion  that  the 
President  had  a  right,  jure  belli,  to  institute  a  blockade  of  ports 
in  possession  of  the  States  in  rebellion,  which  neutrals  are  bound 
to  regard.     .     .     . 

Mr.  Justice  Nelson,  dissenting.     .     .     . 

Mr.  Chief  Justice  Taney,  Mr.  Justice  Catron  and  Mr.  Jus- 
tice Clifford  concurred   in  the  dissenting  opinion.     .     .     . 
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SELECTIVE  DRAFT  LAW  CASES. 

Supreme  Court  of  the  United  States.     1918. 
245  United  States,  366. 

Error  to  the  District  Courts  of  the  United  States  for  the 
District  of  Minnesota  and  the  Southern  District  of  New  York. 

[By  the  act  of  May  18,  1917,  40  Stat.  76,  Congress  provided 
that  all  male  citizens  between  the  ages  of  21  and  30,  with  cer- 
tain exceptions,  should  be  subject  to  military  service  and  au- 
thorized the  President  to  select  from  them  a  body  of  one  million 
men.  All  persons  made  liable  to  service  by  the  act  were  re- 
<iuired  to  present  themselves  at  a  time  appointed  by  the  Presi- 
dent for  registration.  The  plaintiffs  in  error  failed  to  present 
themselves  as  required  and  were  prosecuted  and  convicted. 
They  then  sued  out  writs  of  error  on  the  ground  that  Congress 
had  no  power  to  compel  military  service  by  a  selective  draft.] 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

The  posses.sion  of  authority  to  enact  the  statute  must  be 
found  in  the  clauses  of  the  Constitution  giving  Congress  power 
"to  declare  war;  ...  to  raise  and  support  armies,  but 
no  appropriation  of  money  to  that  use  shall  be  for  a  longer 
term  than  two  years;  ...  to  makes  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  forces.'*  Article 
I.  §  8.  And  of  course  the  powers  conferred  by  these  provisions 
like  all  other  powers  given  carry  with  them  as  provided  by 
the  Constitution  the  authority  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers."    Article  I,  §  8. 

A.s  the  mind  cannot  conceive  an  army  without  the  men 
to  compose  it,  on  the  face  of  the  Constitution  the  objection 
that  it  does  not  give  power  to  provide  for  such  men  would 
seem  to  be  too  frivolous  for  further  notice.  It  is  said,  how- 
ever, that  Rince  under  the  Constitution  as  originally  framed 
state  citizenship  was  primary  and  United  States  citizenship  but 
derivative  and  dependent  thereon,  therefore  the  power  con- 
ferred upon  Congress  to  raise  armies  was  only  coterminous 
with  United  States  citizenship  and  could  not  be  exerted  so  as 
to  cau.se  that  citizenship  to  lose  its  dependent  character  and 
dominate  state  citizenship.     But  the  proposition  simply  denies 
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to  Congress  the  power  to  raise  armies  which  the  Constitution 
gives.  That  power  by  the  very  terms  of  the  Constitution,  being 
delegated,  is  supreme.  Article  VI.  In  truth  the  contention 
simply  assails  the  wisdom  of  the  framers  of  the  Constitution  in 
conferring  authority  on  Congress  and  in  not  retaining  it  as 
it  was  under  the  Confederation  in  the  several  States.  Further 
it  is  said,  the  right  to  provide  is  not  denied  by  calling  for  vol- 
unteer enlistments,  but  it  does  not  and  cannot  include  the 
power  to  exact  enforced  military  duty  by  the  citizen.  This 
however  but  challenges  the  existence  of  all  power,  for  a  gov- 
ernmental power  which  has  no  sanction  to  it  and  which  there- 
fore can  only  be  exercised  provided  the  citizen  consents  to 
its  exertion  is  in  no  substantial  sense  a  power.  It  is  argued, 
however,  that  although  this  is  abstractly  true,  it  is  not  con- 
cretely so  because  as  compelled  military  service  is  repugnant  to 
a  free  government  and  in  conflict  with  all  the  great  guaran- 
tees of  the  Constitution  as  to  individual  liberty,  it  must  be 
assumed  that  the  authority  to  raise  armies  was  intended  to  be 
limited  to  the  right  to  call  an  army  into  existence  counting 
alone  upon  the  willingness  of  the  citizen  to  do  his  duty  in  time 
of  public  need,  that  is,  in  time  of  war.  But  the  premise  of 
this  proposition  is  so  devoid  of  foundation  that  it  leaves  not 
even  a  shadow  of  ground  upon  which  to  base  the  conclusion. 
Let  us  see  if  this  is  not  at  once  demonstrable.  It  may  not  be 
doubted  that  the  very  conception  of  a  just  government  and  its 
duty  to  the  citizen  includes  the  reciprocal  obligation  of  the 
citizen  to  render  military  service  in  case  of  need  and  the  right 
to  compel  it.  Vattel,  Law  of  Nations,  Book  III,  c.  1  &  2.  To 
do  more  than  state  the  proposition  is  absolutely  unnecessary 
in  view  of  the  practical  illustration  afforded  by  the  almost 
universal  legislation  to  that  effect  now  in  force.  In  England 
it  is  certain  that  before  the  Norman  Conquest  the  duty  of  the 
great  militant  body  of  the  citizens  was  recognized  and  en- 
forcible.  Blackstone,  Book  I,  c.  13.  It  is  unnecessary  to  follow 
the  long  controversy  between  Crown  and  Parliament  as  to  the 
branch  of  the  government  in  which  the  power  resided,  since 
there  never  was  any  doubt  that  it  somewhere  resided.  .  .  . 
In  the  Colonies  before  the  separation  from  England  there 
cannot  be  the  slightest  doubt  that  the  right  to  enforce  military 
service  was  unquestioned  and  that  practical  effect  was  given 
to  the  power  in  many  cases.  Indeed  the  brief  of  the  Govern- 
ment contains  a  list  of  Colonial  acts  manifesting  the  power  and 
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its  enforcement  in  more  than  two  lumdred  cases.  And  this 
exact  situation  existed  also  after  the  separation.  Under  the 
Articles  of  Confederation  it  is  true  Congress  had  no  such  power, 
as  its  authority  was  absolutely  limited  to  making  calls  upon 
the  States  for  the  military  forces  needed  to  create  and  main- 
tain the  army,  each  State  being  bound  for  its  quota  as  called. 
liut  it  is  indisputable  that  the  States  in  response  to  the  calls 
made  upon  them  met  the  situation  when  they  deemed  it  neces- 
sary by  directing  enforced  military  service  on  the  part  of  the 
citizens.  In  fact  the  duty  of  the  citizen  to  render  military 
service  and  the  power  to  compel  him  against  his  consent  to 
do  so  was  expressly  sanctioned  by  the  constitutions  of  at  least 
nine  of  the  States.  .  .  .  While  it  is  true  that  the  States 
were  sometimes  slow  in  exerting  the  power  in  order  to  fill  their 
quotas — a  condition  shown  by  resolutions  of  Congress  calling 
upon  them  to  comply  by  exerting  their  compulsory  power  to 
draft  and  by  earnest  requests  by  Washington  to  Congress  that 
a  demand  be  made  upon  the  States  to  resort  to  drafts  to  fill 
their  quotas — that  fact  serves  to  demonstrate  instead  of  to 
challenge  the  existence  of  the  authority.  A  default  in  exer- 
cising a  duty  may  not  be  resorted  to  as  a  reason  for  denying 
its  exi.stence. 

When  the  Constitution  came  to  be  formed  it  may  not  be 
disputed  that  one  of  the  recognized  necessities  for  its  adoption 
was  the  want  of  power  in  Congress  to  raise  an  army  and  the 
dependence  upon  the  States  for  their  quotas.  In  supplying 
the  power  it  was  manifestly  intended  to  give  it  all  and  leave 
none  to  the  States,  since  })esides  the  delegation  to  Congress 
of  authority  to  raise  armies  the  Constitution  prohibited  the 
States,  without  the  consent  of  Congress,  from  keeping  troops 
in  time  of  peace  or  engaging  in  war.     Article  I,  §  10. 

To  argue  that  as  the  state  authority  over  the  militia  prior 
to  the  Constitution  embraced  every  citizen,  the  right  of  Con- 
jrress  to  raise  an  army  should  not  be  considered  as  granting 
authority  to  compel  the  citizen's  service  in  the  army,  is  but  to 
express  in  a  different  form  the  denial  of  the  right  to  call  any 
citizen  to  the  army.  Nor  is  this  met  by  saying  that  it  does 
not  exclude  the  right  of  Congress  to  organize  an  army  by  vol- 
nntary  enlistments,  that  is,  by  the  consent  of  the  citizens,  for 
if  the  proposition  be  true,  the  right  of  the  citizen  to  give  con- 
sent would  be  controlled  by  the  same  prohibition  which  would 
deprive  Congress  of  the  right  to  compel  unless  it  can  be  said 
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that  although  Congress  had  not  the  right  to  call  because  of 
st-ate  authority,  the  citizen  had  a  right  to  obey  the  call  and  set 
aside  state  authority  if  he  pleased  to  do  so.  And  a  like  con- 
clusion demonstrates  the  want  of  foundation  for  the  contention 
that,  although  it  be  within  the  power  to  call  the  citizen  into 
the  army  without  his  consent,  the  army  into  which  he  enters 
after  the  call  is  to  be  limited  in  some  respects  to  services  for 
which  the  militia  it  is  assumed  may  only  be  used,  since  this 
admits  the  appropriateness  of  the  call  to  military  service  in  the 
army  and  the  power  to  make  it  and  yet  destroys  the  purpose  for 
which  the  call  is  authorized — the  raising  of  armies  to  be  under 
the  control  of  the  United  States. 

The  fallacy  of  the  argument  results  from  confounding  the 
constitutional  provisions  concerning  the  militia  with  that  con- 
ferring upon  Congress  the  power  to  raise  armies.  It  treats  them 
as  one  while  they  are  different.    This  is  the  militia  clause : 

"The  Congress  shall  have  power  ...  To  provide  for 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  sup- 
press insurrections  and  repel  invasions;  To  provide  for  organ- 
izing, arming,  and  disciplining  the  militia,  and  for  governing 
such  part  of  them  as  may  be  emplojxd  in  the  service  of  the 
United  States,  reserving  to  the  States,  respectively,  the  appoint- 
ment of  the  officers,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  Congress."     Article 

r,  §  8. 

The  line  which  separates  it  from  the  army  power  is  not 
only  inherently  plainly  marked  by  the  text  of  the  two  clauses, 
but  will  stand  out  in  bolder  relief  by  considering  the  condi- 
tion before  the  Constitution  was  adopted  and  the  remedy  which 
it  provided  for  the  military  situation  with  which  it  dealt. 
The  right  on  the  one  hand  of  Congress  under  the  Confederation 
to  call  on  the  States  for  forces  and  the  duty  on  the  other  of 
the  States  to  furnish  when  called,  embraced  the  complete 
power  of  government  over  the  subject.  When  the  two  were 
combined  and  were  delegated  to  Congress  all  governmental 
power  on  that  subject  was  conferred,  a  result  manifested  not 
only  by  the  grant  made  but  by  the  limitation  expressly  put 
upon  the  States  on  the  subjeot.  The  army  sphere  therefore  em- 
braces such  complete  authority.  But  the  duty  of  exerting  the 
no^ver  thus  conferred  in  all  its  plenitude  was  not  made  at  once 
obligatory  but  was  wisely  left  to  depend  upon  the  discretion  of 
Congress  as  to  the  arising  of  the  exigencies  which  would  call 
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it  in  part  or  in  whole  into  play.  There  was  left  therefore 
under  the  sway  of  the  States  undelegated  the  control  of  the 
militia  to  the  extent  that  such  control  w^as  not  taken  away  by 
the  exercise  by  Congress  of  its  power  to  raise  armies.  This 
did  not  diminish  the  military  power  or  curb  the  full  potential- 
ity of  the  right  to  exert  it  but  left  an  area  of  authority  re- 
quiring to  be  provided  for  (the  militia  area)  unless  and  until 
by  the  exertion  of  the  military  power  of  Congress  that  area 
had  been  circumscribed  or  totally  disappeared.  This,  therefore, 
is  what  was  dealt  T^-ith  by  the  militia  provision.  It  diminished 
the  ocoasion  for  the  exertion  by  Congress  of  its  military  power 
beyond  the  strict  necessities  for  its  exercise  by  giving  the 
power  to  Congress  to  direct  the  organization  and  training  of 
the  militia  (evidently  to  prepare  such  militia  in  the  event  of 
the  exercise  of  the  army  power)  although  leaving  the  carrying 
out  of  such  command  to  the  States.  It  further  conduced  to 
the  .same  result  by  delegating  to  Congress  the  right  to  call  on 
of'casions  which  were  specified  for  the  militia  force,  thus  again 
obviating  the  necessity  for  exercising  the  army  power  to  the 
extent  of  being  ready  for  every  conceivable  contingency.  This 
purpose  is  made  manifest  by  the  provision  preserving  the  or- 
pranization  of  the  militia  so  far  as  formed  when  called  for  such 
special  purposes  although  subjecting  the  militia  when  so  called 
to  the  paramount  authority  of  the  United  States.  Tarble's 
Case.  13  Wallace,  397,  408.  But  because  under  the  express 
regulations  the  power  was  given  to  call  for  specified  purposes 
without  exerting  the  army  power,  it  cannot  follow  that  the 
latter  power  when  exerted  was  not  complete  to  the  extent  of 
its  exertion  and  dominant.  Because  the  power  of  Congress  to 
raise  armifs  was  not  required  to  be  exerted  to  its  full  limit  but 
only  as  in  the  discretion  of  Congress  it  was  deemed  the  public 
interest  required,  furnishes  no  ground  for  supposing  that  the 
complete  power  was  lost  by  its  partial  exertion.  Because,  more- 
over, the  power  granted  to  Congress  to  raise  armies  in  its 
potentiality  was  susceptible  of  narrowing  the  area  over  which 
the  militia  clause  operated,  affords  no  ground  for  confounding 
the  two  areas  which  were  distinct  and  separate  to  the  end  of 
confusincr  both  the  powers  and  thus  weakening  or  destroying 
both. 

And  npon  this  understanding  of  the  two  powers  the  legis- 
lative and  executive  authority  has  been  exerted  from  the  begin- 
ning.    From  the  act  of  the  first  session  of  Congress  carrying 
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over  the  army  of  the  Government  under  the  Confederation  to 
the  United  States  under  the  Constitution  (Act  of  September 
29,  1789,  c.  25,  1  Stat.  95)  down  to  1812  the  authority  to  raise 
armies  was  regularly  exerted  as  a  distinct  and  substantive 
power,  the  force  being  raised  and  recruited  by  enlistment.  Ex- 
cept for  one  act  formulating  a  plan  by  which  the  entire  body 
of  citizens  (the  militia)  subject  to  military  duty  was  to  be 
organized  in  every  State  (Act  of  May  8,  1792,  c.  33,  1  Stat. 
271)  which  was  never  carried  into  effect,  Congress  confined 
itself  to  providing  for  the  organization  of  a  specified  number 
distributed  among  the  States  according  to  their  quota  to  be 
trained  as  directed  by  Congress  and  to  be  called  by  the  Presi- 
dent as  need  might  require.  When  the  War  of  1812  came  the 
result  of  these  two  forces  composed  the  army  to  be  relied  upon 
by  Congress  to  carry  on  the  war.  Either  because  it  proved  to 
be  weak  in  numbers  or  because  of  insubordination  developed 
among  the  forces  called  and  manifested  by  their  refusal  to 
cross  the  border,  the  Government  determined  that  the  exercise 
of  the  power  to  organize  an  army  by  compulsory  draft  was 
necessary  and  Mr.  ^lonroe,  the  Secretary  of  War,  (Mr.  Madison 
being  President)  in  a  letter  to  Congress  recommended  several 
plans  of  legislation  on  that  subject.  It  suffices  to  say  that  by 
each  of  them  it  was  proposed  that  the  United  States  deal  di- 
rectly with  the  body  of  citizens  subject  to  military  duty  and 
call  a  designated  number  out  of  the  population  between  the 
ages  of  18  and  45  for  service  in  the  army.  The  power  which 
it  was  recommended  be  exerted  was  clearly  an  unmixed  federal 
power  dealing  with  the  subject  from  the  sphere  of  the  au- 
thority given  to  Congress  to  raise  armies  and  not  from  the 
sphere  of  the  right  to  deal  with  the  militia  as  such,  whether 
organized  or  unorganized.  A  bill  was  introduced  giving  effect 
to  the  plan.  Opposition  developed,  but  we  need  not  stop  to 
consider  it  because  it  substantially  rested  upon  the  incompati- 
bility of  compulsory  military  service  with  free  government,  a 
subject  which  from  what  we  have  said  has  been  disposed  of. 
Peace  came  before  the  bill  was  enacted. 

Down  to  the  Mexican  War  the  legislation  exactly  portrayed 
the  same  condition  of  mind  which  we  have  previously  stated. 
In  that  war,  however,  no  draft  was  suggested,  because  the  army 
created  by  the  United  States  immediately  resulting  from  the 
exercise  by  Congress  of  its  power  to  raise  armies,  that  organ- 
ized under  its  direction  from  the  militia  and  the  volunteer  com- 
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mands  which  were  furuished,  proved  adequate  to  carry  the  war 
to  a  successful  conclusion. 

So  the  course  of  legislation  from  that  date  to  1861  affords 
no  ground  for  any  other  than  the  same  conception  of  legis- 
lative power  which  we  have  already  stated.  In  that  year  when 
the  mutterings  of  the  dread  conflict  which  was  to  come  began 
to  be  heard  and  the  Proclamation  of  the  President  calling  a 
force  into  existence  was  issued  it  was  addressed  to  the  body  or- 
ganized out  of  the  militia  and  trained  by  the  States  in  accord- 
ance with  the  previous  acts  of  Congress.  (Proclamation  of 
April  15,  ISGl,  12  Stat.  1258.)  That  force  being  inadequate 
to  meet  the  situation,  an  act  was  passed  authorizing  the  accept- 
ance of  500,000  volunteers  by  the  President  to  be  by  him  or- 
ganized into  a  national  army.  (Act  of  July  22,  1861,  c.  9,  12 
Stat.  268.)  This  was  soon  followed  by  another  act  increasing 
the  force  of  the  militia  to  be  organized  by  the  States  for  the 
purpose  of  being  drawn  upon  when  trained  under  the  direction 
of  Congress  (Act  of  July  29,  1861,  c.  25,  12  Stat.  281),  the 
two  acts  when  considered  together  presenting  in  the  clearest 
pos.sible  form  the  distinction  between  the  power  of  Congress 
to  raise  armies  and  its  authoritly  under  the  militia  clause.  But 
it  soon  became  manifest  that  more  men  were  required.  As  a 
re.sult  the  Act  of  March  3,  18G3,  c.  75,  12  Stat.  731,  was  adopted 
entitled  "An  Act  for  enrolling  and  calling  out  the  National 
Forces  and  for  other  purposes."  By  that  act  which  was  clearly 
intended  to  directly  exert  upon  all  the  citizens  of  the  United 
States  the  national  power  which  it  had  been  proposed  to  exert 
in  1814  on  the  recommendation  of  the  then  Secretary  of  War, 
Mr.  Monroe,  every  male  citizen  of  the  United  States  between 
the  ages  of  twenty  and  forty-five  was  made  subject  by  the  direct 
action  of  Congress  to  be  called  by  compulsory  draft  to  service 
in  a  national  army  at  such  time  and  in  such  numbers  as  the 
President  in  his  discretion  miprht  find  necessary.  In  that  act, 
as  in  the  one  of  1814,  and  in  this  one,  the  means  by  which  the 
act  wa.s  to  be  enforced  were  directly  federal  and  the  force 
to  he  rai.sed  as  a  result  of  the  draft  was  therefore  typically 
national  as  di.stinct  from  the  call  into  active  service  of  the 
militia  as  such.  And  under  the  power  thus  exerted  four  sepa- 
rate rails  for  draft  were  made  by  the  President  and  enforced, 
that  of  July,  1863,  of  February  and  March,  1864,  of  July  and 
Dfpombcr,  1864,  prodiioinpr  a  force  of  about  a  quarter  of  a 
million  men.     It  is  undoubted  that  the  men   thus  raised  by 
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draft  were  treated  as  subject  to  direct  national  authority  and 
were  used  either  in  filling  the  gaps  occasioned  by  the  vicissi- 
tudes of  war  in  the  ranks  of  the  existing  national  forces  or  for 
the  purpose  of  organizing  such  new  units  as  were  deemed  to  be 
required.     .     .     . 

Thus  sanctioned  as  is  the  act  before  us  by  the  text  of  the 
Constitution,  and  by  its  significance  as  read  in  the  light  of  the 
fundamental  principles  with  which  the  subject  is  concerned,  by 
the  power  recognized  and  carried  into  effect  in  many  civilized 
countries,  by  the  authority  and  practice  of  the  colonies  before 
the  Revolution,  of  the  States  under  the  Confederation  and  of 
the  Government  since  the  formation  of  the  Constitution,  the 
want  of  merit  in  the  contentions  that  the  act  in  the  particu- 
lars which  we  have  been  previously  called  upon  to  consider 
was  beyond  the  constitutional  power  of  Congress,  is  manifest. 
Cogency,  however,  if  possible,  is  added  to  the  demonstration 
by  pointing  out  that  in  the  only  case  to  which  we  have  been 
referred  where  the  constitutionality  of  the  Act  of  1863  was  con- 
temporaneously challenged  on  grounds  akin  to,  if  not  abso- 
lutely identical  with,  those  here  urged,  the  validity  of  the  act 
was  maintained  for  reasons  not  different  from  those  which  con- 
trol our  judgment.  (Kneedler  v.  Lane,  45  Pa.  St.  238.)  And  as 
further  evidence  that  the  conclusion  we  reach  is  but  the  inevi- 
table consequence  of  the  provisions  of  the  Constitution  as  effect 
follows  cause,  we  briefly  recur  to  events  in  another  environ- 
ment. The  seceding  States  wrote  into  the  constitution  which 
was  adopted  to  regulate  the  government  which  they  sought  to 
establish,  in  identical  words  the  provisions  of  the  Constitution 
of  the  United  States  which  we  here  have  under  consideration. 
And  when  the  right  to  enforce  under  that  instrument  a  selective 
draft  law  which  was  enacted,  not  differing  in  principle  from 
the  one  here  in  question,  was  challenged,  its  validity  was  up- 
held, evidently  after  great  consideration,  by  the  courts  of  Vir- 
ginia, of  Georgia,  of  Texas,  of  Alabama,  of  Mississippi  and  of 
North  Carolina,  the  opinions  in  some  of  the  cases  copiously  and 
critically  reviewing  the  whole  grounds  which  we  have  stated. 
Burroughs  v.  Peyton,  16  Gratt.  470 ;  Jeffers  v.  Fair,  33  Georgia, 
347;  Daly  and  Fitzgerald  v.  Harris,  33  Ga.  (Supp.)  38,  54; 
Barber  v.  Irwin,  34  Georgia,  27;  Parker  v.  Kaughman,  34 
Georgia,  136;  Ex  parte  Coupland,  26  Texas,  386;  Ex  parte  Hill, 
38  Alabama,  420;  Tn  re  Emerson,  39  Alabama,  437;  In  re  Pille, 
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39  Alabama,  459;  Simmons  v.  Miller,  40  Mississippi,  19;  Gatlin 
V.  AValton,  60  N.  Car.  333,  408. 

In  reviewing  the  subject  we  have  hitherto  considered  it  as 
it  has  been  argued,  from  the  point  of  view  of  the  Constitution 
as  it  stood  prior  to  the  adoption  of  the  Fourteenth  Amendment. 
But  to  avoid  all  misapprehension  we  briefly  direct  attention  to 
that  Amendment  for  the  purpose  of  pointing  out,  as  has  been 
frequently  done  in  the  past,  how  completely  it  broadened  the 
national  scope  of  the  Government  under  the  Constitution  by 
causing  citizenship  of  the  United  States  to  be  paramount  and 
dominant  instead  of  being  subordinate  and  derivative,  and 
therefore,  operating  as  it  does  upon  all  the  powers  conferred 
by  the  Constitution,  leaves  no  possible  support  for  the  conten- 
tions made,  if  their  want  of  merit  was  otherwise  not  so  clearly 
made  manifest,     ... 

Affirmed. 


SCHENCK  v.  UNITED  STATES. 
BAER  V.  UNITED  STATES. 

Supreme  Coubt  of  the  United  States.     1919. 
249  United  States.  47. 

Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

Mk.  Ji'STiCE  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  indictment  in  three  counts.  The  first  charges  a 
conspiracy  to  violate  the  Espionage  Act  of  June  15,  1917,  c.  30, 
§  3,  40  Stat.  217,  219,  by  causing  and  attempting  to  cause  in- 
Kiihordination,  &c.,  in  the  military  and  naval  forces  of  the 
United  States,  and  to  ob.struct  the  recruiting  and  enlistment 
sen-ice  of  the  United  States,  when  the  United  States  was  at 
war  with  the  German  Empire,  to-wit,  that  the  defendants  wil- 
fully conspired  to  have  printed  and  circulated  to  men  who  had 
\*ooTi  Palled  and  accepted  for  military  service  under  the  Act  of 
May  18,  1017,  a  documrnt  set  forth  and  alleged  to  be  calculated 
to  cau.se  such  insubordination  and  obstruction.  The  count 
alleges  overt  acts  in  pursuance  of  the  conspiracy,  ending  in  the 
distribution  of  the  document  set  forth.     The  second  count  al- 
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leges  a  conspiracy  to  commit  an  offence  against  the  United 
States,  to-wit,  to  use  the  mails  for  the  transmission  of  matter 
declared  to  be  non-mailable  by  Title  XII,  §  2  of  the  Act  of 
June  15,  1917,  to-wit,  the  above  mentioned  document,  with  an 
averment  of  the  same  overt  acts.  The  third  count  charges  an 
unlawful  use  of  the  mails  for  the  transmission  of  the  same 
matter  and  otherwise  as  above.  The  defendants  were  found 
guilty  on  all  the  counts.  They  set  up  the  First  Amendment  to 
the  Constitution  forbidding  Congress  to  make  any  law  abridg- 
ing the  freedom  of  speech,  or  of  the  press,  and  bringing  the 
case  here  on  that  ground  have  argued  some  other  points  also  of 
which  we  must  dispose. 

It  is  argued  that  the  evidence,  if  admissible,  was  not  suffi- 
cient to  prove  that  the  defendant  Schenck  was  concerned  in 
sending  the  documents.  According  to  the  testimony  Schenck 
said  he  was  general  secretary  of  the  Socialist  party  and  had 
charge  of  the  Socialist  headquarters  from  which  the  documents 
were  sent.  He  identified  a  book  found  there  as  the  minutes  of 
the  Executive  Committee  of  the  party.  The  book  showed  a 
resolution  of  August  13,  1917,  that  15,000  leaflets  should  be 
printed  on  the  other  side  of  one  of  them  in  use,  to  be  mailed  to 
men  who  had  passed  exemption  boards,  and  for  distribution. 
Schenck  personally  attended  to  the  printing.  On  August  20 
the  general  secretary's  report  said  "Obtained  new  leaflets  from 
printer  and  started  work  addressing  envelopes"  &c. ;  and  there 
was  a  resolve  that  Comrade  Schenck  be  allowed  $125  for  send- 
ing leaflets  through  the  mail.  He  said  that  he  had  about  fifteen 
or  sixteen  thousand  printed.  There  were  files  of  the  circular 
in  question  in  the  inner  office  which  he  said  were  printed  on 
the  other  side  of  the  one  sided  circular  and  were  there  for  distri- 
bution. Other  copies  were  proved  to  have  been  sent  through  the 
mails  to  drafted  men.  Without  going  into  confirmatory  details 
that  were  proved,  no  reasonable  man  could  doubt  that  the  de- 
fendant Schenck  was  largely  instrumental  in  sending  the  cir- 
culars about.  As  to  the  defendant  Baer  there  was  evidence  that 
she  was  a  member  of  the  Executive  Board  and  that  the  minutes 
of  its  transactions  were  hers.  The  argument  as  to  the  sufficiency 
of  the  evidence  that  the  defendants  conspired  to  send  the  docu- 
ments only  impairs  the  seriousness  of  the  real  defence. 

It  is  objected  that  the  documentary  evidence  was  not  admis- 
sible because  obtained  upon  a  search  warrant,  valid  so  far  as 
appears.     The  contrary  is  established.     Adams  v.  New  York, 
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192  U.  S.  585 ;  Weeks  v.  United  States,  232  U.  S.  383,  395,  396. 
The  search  warrant  did  not  issue  against  the  defendant  but 
against  the  Socialist  headquarters  at  1326  Arch  Street  and  it 
would  seem  that  the  documents  technically  were  not  even  in 
the  defendants'  possession.  See  Johnson  v.  United  States,  228 
U.  S.  457.  Notwithstanding  some  protest  in  argument  the  no- 
tion that  evidence  even  directly  proceeding  from  the  defendant 
in  a  criminal  proceeding  is  excluded  in  all  cases  by  the  Fifth 
Amendment  is  plainly  unsound.  Holt  v.  United  States,  218  U. 
S.  245,  252,  253. 

The  document  in  question  upon  its  first  printed  side  recited 
the  first  section  of  the  Thirteenth  Amendment,  said  that  the 
idea  embodied  in  it  was  violated  by  the  Conscription  Act  and 
that  a  conscript  is  little  better  than  a  convict.  In  impassioned 
language  it  intimated  that  conscription  was  despotism  in  its 
worst  form  and  a  monstrous  wrong  against  humanity  in  the 
interest  of  Wall  Street's  chosen  few.  It  said  "Do  not  submit 
to  intimidation,"  but  in  form  at  least  confined  itself  to  peace- 
ful measures  such  as  a  petition  for  the  repeal  of  the  act.  The 
other  and  later  printed  side  of  the  sheet  was  headed  "Assert 
Your  Rights."  It  stated  reasons  for  alleging  that  any  one 
violated  the  Constitution  when  he  refused  to  recognize  "your 
rifrht  to  assert  your  opposition  to  the  draft,"  and  went  on  "If 
you  do  not  assert  and  support  your  rights,  you  are  helping 
to  deny  or  disparage  rights  which  it  is  the  solemn  duty  of  all 
citizens  and  residents  of  the  United  States  to  retain."  It  de- 
scribed the  arguments  on  the  other  side  as  coming  from  cunning 
politicians  and  a  mercenary  capitalist  press,  and  even  silent  con- 
sent to  the  conscription  law  as  helping  to  support  an  infamous 
conspiracy.  It  denied  the  power  to  send  our  citizens  away  to 
forfign  shores  to  shoot  up  the  people  of  other  lands,  and  added 
that  words  could  not  express  the  condemnation  such  cold- 
blooded nithlcssness  deserves,  &c.,  &c.,  winding  up  "You  must 
do  your  share  to  maintain,  support  and  uphold  the  rights  of  the 
people  of  this  country."  Of  course  the  document  would  not 
have  been  sent  unless  it  had  been  intended  to  have  some  effect, 
and  we  do  not  see  what  effect  it  could  be  expected  to  have  upon 
persons  subject  to  the  draft  except  to  influence  them  to  obstruct 
the  carrying  of  it  out.  The  defendants  do  not  deny  that  the 
jur>'  might  find  again.st  them  on  this  point. 

But  it  is  said,  suppose  that  that  was  the  tendency  of  this  cir- 
cular, it  is  protected  by  the  First  Amendment  to  the  Constitu- 
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tion.  Two  of  the  strongest  expressions  are  said  to  be  quoted 
respectively  from  well-known  public  men.  It  well  may  be  that 
the  prohibition  of  laws  abridging  the  freedom  of  speech  is  not 
confined  to  previous  restraints,  although  to  prevent  them  may 
have  been  the  main  purpose,  as  intimated  in  Patterson  v.  Colo- 
rado, 205  U.  S.  454,  462.  We  admit  that  in  many  places  and 
in  ordinary  times  the  defendants  in  saying  all  that  was  said 
in  the  circular  would  have  been  within  their  constitutional 
rights.  But  the  character  of  every  act  depends  upon  the  cir- 
cumstances in  which  it  is  done.  Aikens  v.  Wisconsin,  195  U.  S. 
194,  205,  206.  The  most  stringent  protection  of  free  speech 
would  not  protect  a  man  in  falsely  shouting  fire  in  a  theatre 
and  causing  a  panic.  It  does  not  even  protect  a  man  from 
an  injunction  against  uttering  words  that  may  have  all  the  ef- 
fect of  force.  Gompers  v.  Bucks  Stove  &  Range  Co.,  221  U.  S. 
418,  439.  The  question  in  every  case  is  whether  the  words  used 
are  used  in  such  circumstances  and  are  of  such  a  nature  as  to 
create  a  clear  and  present  danger  that  they  will  bring  about 
the  substantive  evils  that  Congress  has  a  right  to  prevent.  It 
is  a  question  of  proximity  and  degree.  When  a  nation  is  at 
war  many  things  that  might  be  said  in  time  of  peace  are  such 
a  hindrance  to  its  effort  that  their  utterance  will  not  be  endured 
so  long  as  men  fight  and  that  no  Court  could  regard  them  as 
protected  by  any  constitutionnl  right.  It  seems  to  be  admitted 
that  if  an  actual  obstruction  of  the  recruiting  service  were 
proved,  liability  for  words  that  produced  that  effect  might  be 
enforced.  The  statute  of  1917  in  §  4  punishes  conspiracies  to 
obstruct  as  well  as  actual  obstruction.  If  the  act  (speaking, 
or  circulating  a  paper),  its  tendency  and  the  intent  with  which 
it  is  done  are  the  same,  we  perceive  no  ground  for  saying  that 
success  alone  warrants  making  the  act  a  crime.  Goldman  v. 
United  States,  245  U.  S.  474,  477.  Indeed  that  case  might  be 
said  to  dispose  of  the  present  contention  if  the  precedent  cov- 
ers all  media  concludendi.  But  as  the  right  to  free  speech  was 
not  referred  to  specially,  we  have  thought  fit  to  add  a  few 
words.     .    .     . 

Judgments  affirmed. 

Note. — The  Constitution  endows  the  Federal  Government  with  the 
most  ample  powers  for  providing  for  the  national  defense  and  for 
conducting  the  operations  of  war.  The  power  to  declare  war  which 
is  vested  In  Congress  includes  hoth  the  power  to  initiate  war  as  a 
matter  of  national  policy  and  the  power  to  recognize  the  existence 
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of  a  war  which  has  been  begun  against  the  United  States  by  another 
government.  In  The  Prize  Cases  (1863),  2  Black,  635,  the  Supreme 
Court  held  that  the  President  also  is  authorized  to  recognize  the  ex- 
istence of  a  state  of  war.  The  vigorous  dissenting  opinion  of  Justice 
Nelson  has  met  with  considerable  support.  See  Willoughby,  The 
Constitutional  Laic  of  the  United  States,  II,  1208.  It  seems  meticulous 
to  insist  that  in  the  presence  of  active  hostilities  the  President  is 
under  a  constitutional  obligation  to  shut  his  eyes  to  plain  facts. 
War  is  a  status  which  may  be  thrust  upon  a  country  contrary  to  its 
will,  but  which  is  none  the  less  real  on  that  account.  It  may  be  in- 
stituted by  acts  of  hostility  as  well  as  by  formal  declaration.  In  The 
Marie  Magdalena  (1779),  Hay  and  Marriott,  247,  Sir  John  Marriott 
said : 

Where  is  the  difference,  whether  a  war  is  proclaimed  by 
a  herald  at  the  Royal  Exchange,  with  his  trumpets,  and  on 
the  Pont  Neuf  at  Paris,  and  by  reading  and  affixing  a  printed 
paper  on  public  buildings;  or  whether  war  is  announced  by 
royal  ships,  and  whole  fleets,  at  the  mouths  of  cannon? 
The  practice  of  nations  as  to  the  beginning  of  war  is  described  in 
Evans.  Leading  Cases  on  International  Law,  second  edition,  386  seq. 
Since  Congress  may  enact  any  legislation  which  is  "necessary  and 
proper  for  carrying  into  execution"  its  war  powers,  it  is  vested  in  time 
of  war  with  practically  absolute  control  over  the  man  power  and 
property  of  the  country.  It  may  conscript  men,  Selective  Draft  Law 
Cases  (1918),  245  U.  S.  366.  As  this  power  is  derived  from  the  au- 
thority to  declare  war  and  to  raise  armies  it  is  not  subject  to  the 
limitations,  if  any,  in  the  militia  clause  as  to  the  use  of  the  militia. 
Cox  v.  Wood  (1918),  247  U.  S.  3.  It  may  authorize  the  President  to 
take  over  and  operate  the  railways  and  to  fix  both  interstate  and 
Intrastate  rates  thereon.  In  such  case  the  police  power  of  the  States 
becomes  subordinate  to  the  paramount  authority  of  the  Federal  Gov- 
ernment. Northern  Pacific  Ry.  v.  North  Dakota  (1919),  250  U.  S.  135. 
It  may  exorcise  the  same  authority  over  telephone  lines,  Dakota  Cen- 
tral Telephone  Co.  v.  South  Dakota  (1919),  250  U.  S.  163.  It  may 
provide  for  the  requisitioning  of  ships,  The  Lake  Monroe  (1919),  250 
U.  S.  246.  As  a  means  of  increasing  the  efficiency  of  the  army  and 
navy,  It  waa  empowered,  before  the  adoption  of  the  Eighteenth 
Amendment,  to  prohibit  the  sale  of  liquor,  and  the  fact  that  the  own- 
ers of  liquor  were  not  compensated  did  not  make  the  measure  ob- 
noxious to  the  Fifth  Amendment,  Hamilton  v.  Kentucky  Distilleries 
and  Warehouse  Co.  (1919),  251  U.  S.  146.  For  the  protection  of  the 
health  and  moral  welfare  of  the  army.  It  may  authorize  the  Secretary 
of  War  to  prevent  the  establishment  of  disorderly  houses  within  such 
distance  of  army  camps  as  he  may  prescribe,  McKinley  v.  United 
States  (1919),  249  U.  S.  397.  It  may  provide  for  the  sequestration  of 
the  property  of  alien  enemies,  Armitz  Brown  v.  United  States  (1814), 
8  Cranrh.  110;  Miller  v.  United  States  (1871),  11  Wallace,  268;  Central 
Union  Trust  Co.  v.  Garvan  (1921),  254  U.  S.  554;  Stoehr  v.  Wallace 
(1921),  255  U.  S.  239.  A.s  to  Its  power  over  the  State  militia,  see 
Houston  V.  Moore  (1820),  5  Wheaton,  1;  as  to  its  control  over  military 
reterratlona,  see  Ft.  Leavenworth  Ry.  r.  Lowe  (1885),  114  U.  S.  525; 
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as  to  its  power  to  provide  for  the  government  of  military  and  naval 
forces,  see  United  States  v.  Bevans  (1818),  3  Wheaton,  390;  Dynes  v. 
Hoover  (1858),  20  Howard,  65;  Grafton  v.  United  States  (1907),  206 
U.  S.  333;  Reaves  v.  Ainsworth  (1911),  219  U.  S.  296.  In  the  exercise 
of  his  war  power  as  commander-in-chief  of  the  army  and  navy,  the 
President  "may  invade  the  hostile  country,  and  subject  it  to  the  sov- 
ereignty and  authority  of  the  United  States,"  Fleming  v.  Page  (1850), 
9  Howard,  603.  See  also  Dooley  v.  United  States  (1901),  182  U.  S. 
222.  He  may  set  up  provisional  courts  in  occupied  territory,  The 
Grapeshot  (1869),  9  Wallace,  129.  He  may  establish  in  occupied  terri- 
tory a  government  which  in  case  the  territory  is  annexed  may  con- 
tinue therein  until  Congress  shall  otherwise  provide.  Cross  v.  Harrison 
(1853),  16  Howard,  164;  Leitensdorfer  v.  Webb  (1857),  20  Howard, 
176;  De  Lima  v.  Bidwell  (1901),  182  U.  S.  1.  While  the  power  to  de- 
clare and  to  wage  war  is  vested  exclusively  in  the  Federal  Govern- 
ment, the  States  are  not  precluded  from  adopting  legislation  in  aid 
of  the  Federal  authority  and  from  making  "the  national  purposes  its 
own.  purposes,"  particularly  when  such  legislation  tends  to  preserve 
the  peace  of  the  State,  Gilbert  v.  Minnesota  (1920),  254  U.  S.  325. 

In  time  of  war  when  invasions  of  civil  rights  are  common  many 
questions  arise  as  to  the  extent  to  which  the  war  power  may  super- 
sede the  personal  guaranties  of  the  Constitution.  As  to  the  liability 
of  a  military  officer  for  property  seized,  see  Mitchell  v.  Harmony 
(1851),  13  Howard,  115.  As  to  the  duty  of  the  government  to  make 
restitution  for  property  seized  or  destroyed  in  the  course  of  military 
operations,  see  United  States  v.  Russell  (1871),  13  Wallace,  623;  United 
States  V.  Pacific  Ry.  (1887),  120  U.  S.  227.  The  enactment  of  the 
Espionage  Act  in  the  war  with  Germany  led  to  numerous  prosecution! 
in  which  the  defendant  relied  upon  his  right  to  freedom  of  speech 
and  freedom  of  the  press.  The  Supreme  Court  did  not  question  the 
power  of  Congress  to  enact  the  Espionage  Act,  but  in  several  cases 
there  was  difference  of  opinion  in  the  Court  as  to  whether  the  con- 
duct of  the  defendants  was  obnoxious  to  the  terms  of  the  Act.  The 
most  important  cases  are  Frohwerk  v.  United  States  (1919),  249  U.  S. 
204;  Debs  v.  United  States  (1919),  249  U.  S.  211;  Abrams  v.  United 
States  (1919),  250  U.  S.  616;  Schaefer  v.  United  States  (1920),  251 
U.  S.  466;  Pierce  v.  United  States  (1920),  252  U.  S.  239;  Milwaukee 
Publishing  Co.  v.  Burleson  (1921),  255  U.  S.  407.  The  questions  In- 
volved in  these  cases  produced  much  discussion.  See  Chaffee,  Free- 
dom of  Speech;  Carroll,  Freedom  of  Speech  and  of  the  Press  In  War 
Time:  The  Espionage  Act,  Michigan  Law  Review,  XVII,  621;  Corwin, 
Freedom  of  .Speech  and  of  Press  under  the  First  Amendment,  Yale  Law 
Journal,  XXX,  48;  Hall,  Free  Speech  in  War  Time,  Columbia  Law 
Review,  XXI,  526;  Hart,  Power  of  Government  over  Speech  and  Press, 
Yale  Lata  Journal,  XXIX,  410. 


CHAPTER  Vn. 
MONEY. 

HIRAM  CRAIG,  JOHN  MOORE  and  EPHRAIM  MOORE  v. 
STATE  OF  MISSOURI. 

Supreme  Coubt  of  the  United  States.     1830. 
4  Peters,  410. 

Error  to  the  Supreme  Court  of  the  State  of  Missouri. 

[The  Legislature  of  Missouri  in  1821  passed  an  act  entitled 
"An  act  for  the  establishment  of  loan-offices."  It  provided  for 
the  issue  by  the  State  of  certificates  ranging  in  value  from  fifty 
cents  to  ten  dollars  in  the  following  form:  "This  certificate 
shall  be  receivable  at  the  treasury,  or  any  of  the  loan-offices  of 
the  State  of  Missouri,  in  the  discharge  of  taxes  or  debts  due  to 

the  State,  for  the  sum  of  $ ,  with  interest  for  the  same,  at 

the  rate  of  two  per  centum  per  annum  from  this  date,  the 

day  of ,  182 — . "     Such  certificates  were  made  receivable 

for  all  taxes  or  other  debts  due  to  the  State,  or  to  any  county  or 
town  therein,  and  all  officers  in  the  State,  both  civil  and  mili- 
tary, were  required  to  receive  them  in  payment  of  salaries. 
Provision  was  also  made  for  the  loan  of  the  certificates.  The 
present  action  was  a  suit  on  a  promissory  note  given  for  such  a 
loan.  The  defendants  entered  a  plea  of  non-assumpsit  on  the 
ground  that  the  consideration  for  which  the  note  was  given  was 
invalid.] 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court.     .     .     . 

This  brings  us  to  the  great  question  in  the  cause:  Is  the  act 
of  the  legislature  of  Missouri  repugnant  to  the  constitution  of 
the  United  States?  The  counsel  for  the  plaintiffs  in  error  main- 
tain, that  it  is  repugnant  to  the  constitution,  because  its  object 
Is  the  emission  of  bills  of  fredit,  contrary  to  the  express  prohibi- 
tion contained  in  the  tenth  section  of  the  first  article.     .     .     . 

The  clause  in  the  constitution  which  this  act  is  supposed  to 
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violate  is  in  these  words:  "No  state  shall"  "emit  bills  of 
credit."  What  is  a  bill  of  credit?  What  did  the  constitution 
mean  to  forbid?  In  its  enlarged,  and  perhaps,  its  literal  sense, 
the  term  "bill  of  credit"  may  comprehend  any  instrument  by 
which  a  state  engages  to  pay  money  at  a  future  day;  thus  in- 
cluding a  certificate  given  for  money  borrowed.  But  the  lan- 
guage of  the  constitution  itself,  and  the  mischief  to  be  prevented, 
which  we  know  from  the  history  of  our  country,  equally  limits 
the  interpretation  of  the  terms.  The  word  "emit,"  is  never 
employed  in  describing  those  contracts  by  which  a  state  binds 
itself  to  pay  money  at  a  future  day  for  services  actually  re- 
ceived, or  for  money  borrowed  for  present  use ;  nor  are  instru- 
ments executed  for  such  purposes,  in  common  language,  denom- 
inated "bills  of  credit."  To  "emit  bills  of  credit,"  conveys  to 
the  mind  the  idea  of  issuing  paper,  intended  to  circulate  through 
the  community  for  its  ordinary  purposes,  as  money,  which  paper 
is  redeemable  at  a  future  day.  This  is  the  sense  in  which  the 
terms  have  been  always  understood. 

At  a  very  early  period  of  our  colonial  history,  the  attempt  to 
supply  the  want  of  the  precious  metals  by  a  paper  medium  was 
made  to  a  considerable  extent;  and  the  bills  emitted  for  this 
purpose  have  been  frequently  denominated  bills  of  credit.  Dur- 
ing the  war  of  our  revolution,  we  were  driven  to  this  expedient ; 
and  necessity  compelled  us  to  use  it  to  a  most  fearful  extent. 
The  term  has  acquired  an  appropriate  meaning;  and  "bills  of 
credit"  signify  a  paper  medium,  intended  to  circulate  between 
individuals,  and  between  government  and  individuals,  for  the 
ordinary  purposes  of  society.  Such  a  medium  has  been  always 
liable  to  considerable  fluctuation.  Its  value  is  continually 
changing;  and  these  changes,  often  great  and  sudden,  expose 
individuals  to  immense  loss,  are  the  sources  of  ruinous  specula- 
tions, and  destroy  all  confidence  between  man  and  man.  To  cut 
up  this  mischief  by  the  roots,  a  mischief  which  was  felt  through 
the  United  States,  and  which  deeply  affected  the  interest  and 
prosperity  of  all,  the  people  declared  in  their  constitution,  that 
no  state  should  emit  bills  of  credit.  If  the  prohibition  means 
anything,  if  the  words  are  not  empty  sounds,  it  must  compre- 
hend the  emission  of  any  paper  medium,  by  a  state  government, 
for  the  purpose  of  common  circulation. 

What  is  the  character  of  the  certificates  issued  by  authority 
of  the  act  under  consideration?  What  office  are  they  to  per- 
form ?     Certificates  signed  by  the  auditor  and  treasurer  of  the 
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state,  are  to  be  issued  by  those  officers  to  the  amount  of  $200,000, 
of  dononi illations  not  exceeding  ten  dollars,  nor  less  than  fifty 
cents.  The  paper  purports  on  its  face  to  be  receivable  at  the 
treasury,  or  at  any  loan-office  of  the  state  of  IMissouri,  in  dis- 
ehar^  of  taxes  or  debts  due  to  the  state.  The  law  makes  them 
receivable  in  discharge  of  all  taxes,  or  debts  due  to  the  state, 
or  any  county  or  town  therein;  and  of  all  salaries  and  fees  of 
office,  to  all  officei-s,  civil  and  military,  within  the  state;  and 
for  salt  sold  by  the  lessees  of  the  public  salt  works.  It  also 
pledges  the  faith  and  funds  of  the  state  for  their  redemption. 

It  seems  impossible  to  doubt  the  intention  of  the  legislature 
in  passing  this  act,  or  to  mistake  the  character  of  these  certifi- 
cates, or  the  office  they  were  to  perform.  The  denominations  of 
the  bills,  from  ten  dollars  to  fifty  cents,  fitted  them  for  the  pur- 
pose of  ordinary  circulation;  and  their  reception  in  payment  of 
taxes,  and  debts  to  the  government  and  to  corporations,  and  of 
salaries  and  fees,  would  give  them  currency.  They  were  to  be 
put  into  circulation,  that  is,  emitted  by  the  government.  In 
addition  to  all  these  evidences  of  an  intention  to  make  these 
certificates  the  ordinary  circulating  mediujn  of  the  country,  the 
law  speaks  of  them  in  this  character;  and  directs  the  auditor 
and  treasurer  to  withdraw  annually  one-tenth  of  them  from 
circulation.  Had  they  been  termed  ''bills  of  credit,"  instead 
of  "certificates,"  nothing  would  have  been  wanting  to  bring 
thera  within  the  prohibitory  words  of  the  constitution.  And 
can  this  make  any  real  difference?  Is  the  proposition  to  be 
maintained,  that  the  constitution  meant  to  prohibit  names  and 
not  things?  That  a  very  important  act,  big  with  great  and  ruin- 
ous mischief  which  is  expressly  forbidden  by  words  most  appro- 
priate for  its  description,  may  be  performed  by  the  substitution 
of  a  name?  That  the  constitution,  in  one  of  its  most  important 
provisions,  may  be  openly  evaded,  by  giving  a  new  name  to  an 
old  thing?  We  cannot  think  so.  We  think  the  certificates  emit- 
ted under  the  authority  of  this  act,  are  as  entirely  bills  of 
credit,  as  if  they  had  been  so  denominated  in  the  act  itself. 

But  it  is  contended,  that  though  these  certificates  should  be 
deemed  bills  of  credit,  according  to  the  common  acceptation  of 
the  term,  they  are  not  so  in  the  sense  of  the  constitution ;  because 
they  are  not  made  a  legal  tender.  The  constitution  itself  fur- 
nishes no  countenance  to  this  distinction.  The  prohibition  '- 
general;  it  extends  to  all  bills  of  credit,  not  to  bills  of  a  particu- 
Ur  dcsr-rintion      That  tribunal  must  be  bold,  indeed,  which, 
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without  the  aid  of  other  explanatory  words,  could  venture  on 
this  construction.  It  is  the  less  admissible  in  this  case,  because 
the  same  clause  of  the  constitution  contains  a  substantive  pro- 
hibition to  the  enactment  of  tender  laws.  The  constitution, 
therefore,  considers  the  emission  of  bills  of  credit,  and  the 
enactment  of  tender  laws,  as  distinct  operations,  independent  of 
each  other,  which  may  be  separately  performed;  both  are  for- 
bidden. To  sustain  the  one,  because  it  is  not  also  the  other;  to 
say,  that  bills  of  credit  may  be  emitted,  if  they  be  not  made  a 
tender  in  payment  of  debts;  is,  in  effect,  to  expunge  that  dis- 
tinct independent  prohibition,  and  to  read  the  clause  as  if  it 
had  been  entirely  omitted.    We  are  not  at  liberty  to  do  this. 

The  history  of  paper  money  has  been  referred  to,  for  the 
purpose  of  showing  that  its  great  mischief  consists  in  being 
made  a  tender;  and  that,  therefore,  the  general  words  of  the 
constitution  may  be  restrained  to  a  particular  intent.  Was  it 
even  true,  that  the  evils  of  paper  money  resulted  solely  from 
the  quality  of  its  being  made  a  tender,  this  court  would  not  feel 
itself  authorized  to  disregard  the  plain  meaning  of  words,  in 
search  of  a  conjectured  intent  to  which  we  are  not  conducted 
by  the  language  of  any  part  of  the  instrument.  But  we  do  not 
think  that  the  history  of  our  country  proves,  either  that  being 
made  a  tender  in  payment  of  debts,  is  an  essential  quality  of 
bills  of  credit,  or  the  only  mischief  resulting  from  them.  It  may, 
indeed,  be  the  most  pernicious ;  but  that  will  not  authorize  a 
court  to  convert  a  general  into  a  particular  prohibition. 

We  learn  from  Hutchinson's  History  of  Massachusetts,  vol.  i., 
p.  402,  that  bills  of  credit  were  emitted  for  the  first  time  in 
that  colony,  in  1690.  An  army  returning  unexpectedly  from 
an  expedition  against  Canada,  which  had  proved  as  disastrous 
as  the  plan  was  magnificent,  found  the  government  totally  un- 
prepared to  meet  their  claims.  Bills  af  credit  were  resorted  to, 
for  relief  from  this  embarrassment.  They  do  not  appear  to 
have  been  made  a  tender;  but  they  were  not  on  that  account 
the  less  bills  of  credit,  nor  were  they  absolutely  harmless.  The 
emission,  however,  not  being  considerable,  and  the  bills  being 
soon  redeemed,  the  experiment  would  have  been  productive  of 
not  much  mischief,  had  it  not  been  followed  by  repeated  emis- 
sions to  a  much  larger  amount.  The  subsequent  history  of 
Massachusetts  abounds  with  proofs  of  the  evils  with  which  pa- 
per money  is  fraught,  whether  it  be  or  be  not  a  legal  tender. 

Paper  money  was  also  issued  in  other  colonies,  both  in  the 
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north  and  south;  and  whether  made  a  tender  or  not,  was  pro- 
ductive of  evils,  in  proportion  to  the  quantity  emitted.  In  the 
war  which  commenced  in  America  in  1755,  Virginia  issued  pa- 
per money,  at  several  successive  sessions,  under  the  appellation 
of  treasury  notes;  this  was  made  a  tender.  Emissions  were 
afterwards  made  in  1769,  in  1771  and  in  1773.  These  were 
not  made  a  tender;  but  they  circulated  together;  were  equally 
bills  of  credit;  and  were  productive  of  the  same  effects.  In 
1775,  a  considerable  emission  was  made  for  the  purposes  of  the 
war.  The  bills  were  declared  to  be  current,  but  were  not 
made  a  tender.  In  1776,  an  additional  emission  was  made,  and 
the  bills  were  declared  to  be  a  tender.  The  bills  of  1775  and 
1776  circulated  together;  were  equally  bills  of  credit;  and  were 
productive  of  the  same  consequences. 

Congress  emitted  bills  of  credit  to  a  large  amount;  and  did 
not,  perhaps,  could  not,  make  them  a  legal  tender;  this  power 
resided  in  the  states.  In  May  1777,  the  legislature  of  Virginia 
pa.ssed  an  act,  for  the  first  time,  making  the  bills  of  credit  is- 
sued under  the  authority  of  congress  a  tender,  so  far  as  to  ex- 
tinguish interest.  It  was  not  until  March  1781,  that  Virginia 
pa-ssed  an  act  making  all  the  bills  of  credit  which  had  been 
emitted  by  Congress,  and  all  which  had  been  emitted  by  the 
stiitc,  a  legal  tender  in  payment  of  debts.  Yet  they  were,  in 
every  sense  of  the  word,  bills  of  credit,  previous  to  that  time; 
and  were  productive  of  all  the  consequences  of  paper  money. 
We  cannot  then  assent  to  the  proposition,  that  the  history  of 
our  country  furnishes  any  just  argument  in  favor  of  that  re- 
stricted construction  of  the  constitution  for  which  the  counsel 
for  the  defendant  in  error  contends. 

The  certificates  for  which  this  note  was  given,  being  in  truth 
"bills  of  credit,"  in  the  sense  of  the  constitution,  we  are  brought 
to  the  inquiry:  Is  the  note  valid  of  which  they  form  the  con- 
sideration! It  has  been  long  settled,  that  a  promise  made  in 
consideration  of  an  act  which  is  forbidden  by  law  is  void.  It 
will  not  be  questioned,  that  an  act  forbidden  by  the  constitution 
of  the  United  States,  which  is  the  supreme  law,  is  against  law. 
Now,  the  constitution  forbids  a  state  to  "emit  bills  of  credit." 
The  loan  of  these  certificates  is  the  very  act  which  is  forbidderi. 
It  is  not  the  making  of  them  while  they  lie  in  the  loan-offices; 
but  the  i.ssuing  of  them,  the  putting  them  into  circulation,  which 
is  the  act  of  emission — the  act  that  is  for])idden  by  the  constitu- 
tion.   The  consideration  of  this  note  is  the  emission  of  bills  of 
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credit  by  the  state.  The  very  act  which  constitutes  the  con- 
sideration, is  the  act  of  emitting  bills  of  credit,  in  the  mode 
prescribed  by  the  law  of  Missouri;  which  act  is  prohibited  by 
the  constitution  of  the  United  States.    .     .    . 

The  judgment  of  the  supreme  court  of  the  state  of  Missouri 
for  the  first  judicial  district  is  reversed;  and  the  cause  re- 
manded, with  directions  to  enter  judgment  for  the  defendants. 

Reversed  and  annulled.    .    .    . 
[Mr.  Justice  Johnson,  Mr.  Justice  Thompson  and  Mr.  Jus- 
tice M'Lean  delivered  dissenting  opinions.] 


JOHN  BRISCOE  AND  OTHERS  v.  THE  PRESIDENT  AND 
DIRECTORS  OF  THE  BANK  OF  THE  COMMON- 
WEALTH OF  KENTUCKY. 

Supreme  Coubt  of  the  United  State:s.     1837. 
11  Peters,  257. 

Error  to  the  Court  of  Appeals  of  the  State  of  Kentucky. 

[The  Legislature  of  Kentucky  enacted  a  law  providing  for 
the  incorporation  of  the  Bank  of  Kentucky.  The  president  and 
board  of  directors  were  elected  by  joint  ballot  of  the  two  houses 
of  the  Legislature  and  all  the  capital  stock  of  the  bank  was 
the  exclusive  property  of  the  State  of  Kentucky.  The  bank 
was  authorized  to  issue  notes  which  were  made  payable  to  the 
bearer  in  gold  and  silver  on  demand,  and  were  receivable  in 
payment  of  taxes  and  other  debts  due  to  the  State.  This  action 
was  brought  on  a  promissory  note  given  to  the  bank  by  Johr 
Briscoe  and  others,  who  set  up  the  plea  that  the  bank  bills  which 
were  the  consideration  for  which  their  note  was  given  were 
invalid.  Judgment  for  the  plaintiffs  was  affirmed  by  the  Court 
of  Appeals.    This  w^it  of  error  was  then  sued  out.] 

M'Lean,  Justice,  delivered  the  opinion  of  the  court.    .    . 

The  federal  government  is  one  of  delegated  powers.  All 
powers  not  delegated  to  it,  or  inhibited  to  the  states,  are  re- 
served to  the  states,  or  to  the  people.  A  state  cannot  emit  bills 
of  credit;  or,  in  other  words,  it  cannot  issue  that  description  of 
paper,  to  answer  the  purposes  of  money,  which  was  denomi- 
nated, before  the  adoption  of  the  constitution,  bills  of  credit. 
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But  a  state  may  ^ant  acts  of  incorporation  for  the  attainment 
of  those  objects  w}\it-li  are  essential  to  the  interests  of  society. 
Tliis  power  is  incident  to  sovereignty ;  and  there  is  no  limitation 
in  tlie  federal  constitution  on  its  exercise  by  the  states,  in  respect 
to  the  incorporation  of  banks.  At  the  time  the  constitution  was 
adopted,  the  Bank  of  North  America,  and  the  Massachusetts 
Bank,  and  some  otliers,  were  in  operation.  It  cannot,  therefore, 
be  supposed,  that  the  notes  of  these  banks  were  intended  to  be 
inliibitcd  by  the  constitution,  or  that  they  were  considered  as 
bills  of  credit,  within  the  meaning  of  that  instrument.  In  fact, 
in  many  of  their  most  distinguishing  characteristics,  they  were 
es.sentially  different  from  bills  of  credit,  in  any  of  the  various 
forms  in  which  they  were  issued. 

If,  then,  the  powers  not  delegated  to  the  federal  government, 
nor  denied  to  the  states,  are  retained  by  the  states  or  the  peo- 
ple, and  by  a  fair  construction  of  the  terms  bills  of  credit,  as 
used  in  the  constitution,  they  do  not  include  ordinary'  bank 
notes;  does  it  not  follow,  that  the  power  to  incorporate  banks  to 
Issue  these  notes  may  be  exercised  by  a  state?  A  uniform 
course  of  action,  involving  the  right  to  the  exercise  of  an  im- 
portant power  by  the  state  governments,  for  half  a  century — and 
tliis,  almost  without  question — is  no  unsatisfactory  evidence 
that  the  power  is  rightfully  exercised.  But  this  inquiry,  though 
embraced  in  the  printed  argument,  does  not  belong  to  the  case, 
and  is  abandoned  at  the  bar. 

A  state  cannot  do  that  which  the  federal  constitution  declares 
it  sliall  not  do.  It  cannot  coin  money.  Here  is  an  act  inhibited 
in  terms  so  precise  that  they  cannot  be  mistaken ;  they  are  sus- 
ceptible of  but  one  construction.  And  it  is  certain,  that  a  state 
cannot  incorporate  any  number  of  individuals,  and  authorize 
them  to  coin  money ;  such  an  act  would  be  as  much  a  violation 
of  the  constitution,  as  if  the  money  were  coined  by  an  officer  of 
the  state,  under  its  authority.  The  act  being  prohibited,  cannot 
be  done  by  a  state,  either  directly,  or  indirectly.  And  the  same 
rule  applif's  as  to  the  emission  of  bills  of  credit  by  a  state.  The 
teruLS  used  here  are  less  specific  than  those  which  relate  to  coin- 
age. Whilst  no  one  can  mistake  the  latter,  there  are  great 
differences  of  opinion  as  to  the  construction  of  the  former.  If 
the  terms  in  each  ca.se  were  equally  definite,  and  were  susceptible 
of  but  one  construction,  there  could  be  no  more  difficulty  in 
applying  the  rule  in  the  one  case  than  in  the  other. 

Tho  wr.ifr],t  of  the  argument  Is  admitted,  that  a  state  cannot, 
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by  any  device  that  may  be  adopted,  emit  bills  of  credit.  But 
the  question  arises,  what  is  a  bill  of  credit,  within  the  meaning 
of  the  constitution?  On  the  answer  to  this,  must  depend  the 
constitutionality  or  unconstitutionality  of  the  act  in  question. 
A  state  can  act  only  through  its  agents ;  and  it  would  be  absurd 
to  say,  that  any  act  was  not  done  by  a  state,  which  was  done  by 
its  authorized  agents.  To  constitute  a  bill  of  credit,  within  the 
constitution,  it  must  be  issued  by  a  state,  on  the  faith  of  the 
state,  and  be  designed  to  circulate  as  money.  It  must  be  a  pa- 
per which  circulates  on  the  credit  of  the  state,  and  is  so  re- 
ceived and  used  in  the  ordinary  business  of  life.  The  individu- 
al or  committee  who  issue  the  bill,  must  have  the  power  to  bind 
the  state;  they  must  act  as  agents,  and,  of  course,  do  not  incur 
any  personal  responsibility,  nor  impart,  as  individuals,  any 
credit  to  the  paper.  These  are  the  leading  characteristics  of  a 
bill  of  credit,  which  a  state  cannot  emit.     .    .     . 

Were  these  notes  issued  by  the  state?  Upon  their  face,  they 
do  not  purport  to  be  issued  by  the  state,  but  by  the  president 
and  directors  of  the  bank.  They  promise  to  pay  to  bearer,  on 
demand,  the  sums  stated. 

Were  they  issued  on  the  faith  of  the  state?  The  notes  con- 
tain no  pledge  of  the  faith  of  the  state,  in  any  form.  They 
purport  to  have  been  issued  on  the  credit  of  the  funds  of  the 
bank,  and  must  have  been  so  received  in  the  community. 

But  these  funds,  it  is  said,  belonged  to  the  state;  and  the 
promise  to  pay,  on  the  face  of  the  notes,  was  made  by  the  presi- 
dent and  directors,  as  agents  of  the  state.  They  do  not  assume 
to  act  as  agents,  and  there  is  no  law  which  authorizes  them  to 
bind  the  state.  As  in,  perhaps,  all  bank  charters,  they  had  the 
power  to  issue  a  certain  amount  of  notes;  but  they  determined 
the  time  and  circumstances  which  should  regulate  these  issues. 

When  a  state  emits  bills  of  credit,  the  amount  to  be  issued  is 
fixed  by  law,  as  also  the  fund  out  of  which  they  are  to  be  paid, 
if  any  fund  be  pledged  for  their  redemption;  and  they  are 
issued  on  the  credit  of  the  state,  which,  in  some  form,  appears 
upon  the  face  of  the  notes,  or  by  the  signature  of  the  person 
who  issues  them. 

As  to  the  funds  of  the  Bank  of  the  Commonwealth,  they 
were,  in  part  only,  derived  from  the  state.  The  capital,  it  is 
true,  was  to  be  paid  by  the  state ;  but  in  making  loans,  the  bank 
was  required  to  take  good  securities;  and  these  constituted  a 
futxd,  to  which  the  holders  of  the  notes  could  look  for  payment, 
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and  which  could  be  made  legally  responsible.  In  this  respect 
the  notes  of  this  bank  were  essentially  different  from  any  class 
of  bills  of  credit  which  are  believed  to  have  been  issued. 

The  notes  were  not  payable  in  gold  and  silver,  on  demand; 
but  there  was  a  fund,  and,  in  all  probability,  a  sufficient  fund, 
to  redeem  them.  This  fund  was  in  possession  of  the  bank,  and 
under  the  control  of  the  president  and  directors.  But  whether 
the  fund  was  adequate  to  the  redemption  of  the  notes  issued,  or 
not,  is  immaterial  to  the  present  inquiry.  It  is  enough,  that  the 
fund  existed,  independent  of  the  state,  and  w^as  sufficient  to 
give  some  degree  of  credit  to  the  paper  of  the  bank.  The  ques- 
tion is  not,  whether  the  Bank  of  the  Commonwealth  had  a  large 
capital  or  a  small  one,  or  whether  its  notes  were  in  good  credit 
or  bad;  but  whether  they  were  issued  by  the  state,  and  on  the 
faith  and  credit  of  the  state.  The  notes  were  received  in  pay- 
ment of  taxes,  and  in  discharge  of  all  debts  to  the  state;  and 
this,  aided  by  the  fund  arising  from  notes  discounted,  with  pru- 
dent management,  under  favorable  circumstances,  might  have 
sustained,  and,  it  is  believed,  did  sustain,  to  a  considerable  ex- 
tent, the  credit  of  the  bank.  The  notes  of  this  bank  which  are 
still  in  circulation  are  equal  in  value,  it  is  said,  to  specie. 

But  there  is  another  quality  which  distinguished  these  notes 
from  bills  of  credit.  Every  holder  of  them  could  not  only  look 
to  the  funds  of  the  bank  for  payment,  but  he  had,  in  his  power, 
the  means  of  enforcing  it.  The  bank  could  be  sued;  and  the 
records  of  this  court  show,  that  while  its  paper  was  depreciated, 
a  suit  was  prosecuted  to  judgment  against  it,  by  a  depositor; 
and  who  obtained  from  the  bank,  it  is  admitted,  the  full  amount 
of  his  judgment  in  specie.  .  .  .  [Here  follows  a  description 
of  bills  Issued  by  Maryland  and  South  Carolina.] 

If  the  loading  properties  of  the  notes  of  the  Bank  of  the  Com- 
monwealth were  essentially  different  from  any  of  the  numerous 
clas.sc8  of  bills  of  credit,  issued  by  the  states  or  colonies;  if  they 
were  not  emitted  by  the  state,  nor  upon  its  credit,  but  on  the 
credit  of  the  funds  of  the  bank ;  if  they  were  payable  in  gold 
and  silver,  on  demand,  and  the  holder  could  sue  the  bank;  and 
if,  to  constitute  a  bill  of  credit,  it  must  be  issued  by  a  state, 
and  on  the  credit  of  the  state,  and  the  holder  could  not,  by 
h-tral  moans,  compel  the  payment  of  the  bill;  how  can  the 
character  of  the.se  two  descriptions  of  paper  be  considered  as 
idinticalT  They  were  both  circulated  as  money;  but  in  name, 
ir  fcrm,  and  in  substance,  they  differ.     .     .     , 
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It  is  admitted  by  the  counsel  for  the  plaintiffs,  that  a  state 
may  become  a  stockholder  in  a  bank ;  but  they  contend,  that  it 
cannot  become  the  exclusive  owner  of  the  stock.  They  give  no 
rule  by  which  the  interest  of  a  state  in  such  an  institution  shall 
be  graduated;  nor  at  what  point  the  exact  limit  shall  be  fixed. 
May  a  state  own  one-fourth,  one-half,  or  three-fourths  of  the 
stoct  ?  If  the  proper  limit  be  exceeded,  does  the  charter  become 
unconstitutional?  and  is  its  constitutionality  restored,  if  the 
state  recede  within  the  limit?  The  court  are  as  much  at  a  loss 
to  fix  the  supposed  constitutional  boundary  of  this  right,  as 
the  counsel  can  possibly  be.  If  the  state  must  stop  short  of 
owning  the  entire  stock,  the  precise  point  may  surely  be  ascer- 
tained. It  cannot  be  supposed,  that  so  important  a  constitu- 
tional principle  as  contended  for  exists  without  limitation.  If 
a  state  may  own  a  part  of  the  stock  of  a  bank,  we  know  of  no 
principle  which  prevents  it  from  owning  the  whole.  As  a  stock- 
holder, in  the  language  of  this  court,  above  cited,  it  can  exer- 
cise no  more  power  in  the  affairs  of  the  corporation,  than  is 
expressly  given  by  the  incorporating  act.  It  has  no  more 
power  than  any  other  stockholder  to  the  same  extent.    .     .    . 

If  these  positions  be  correct,  is  there  not  an  end  to  this  con- 
troversy? If  the  Bank  of  the  Commonwealth  is  not  the  state, 
nor  the  agent  of  the  state ;  if  it  possess  no  more  power  than  is 
given  to  it  in  the  act  of  incorporation;  and  precisely  the  same 
as  if  the  stock  were  owned  by  private  individuals,  how  can  it  be 
contended,  that  the  notes  of  the  bank  can  be  called  bills  of 
credit,  in  contradistinction  from  the  notes  of  other  banks?  If, 
in  becoming  an  exclusive  stockholder  in  this  bank,  the  state 
imparts  to  it  none  of  its  attributes  of  sovereignty;  if  it  holds 
the  stock  as  any  other  stockholder  would  hold  it ;  how  can  it  be 
said  to  emit  bills  of  credit?  Is  it  not  essential  to  constitute  a 
bill  of  credit,  within  the  constitution,  that  it  should  be  emitted 
by  a  state?  Under  its  charter,  the  bank  has  no  power  to  emit 
bills  which  have  the  impress  of  the  sovereignty,  or  which  con- 
tain a  pledge  of  its  faith.  It  is  a  simple  corporation,  acting 
within  the  sphere  of  its  corporate  powers ;  and  can  no  more 
transcend  them  than  any  other  banking  institution.  The  state, 
as  a  stockholder,  bears  the  same  relation  to  the  bank  as  any 
other  stockholder. 

The  funds  of  the  bank,  and  its  property  of  every  description, 
are  held  responsible  for  the  payment  of  its  debts;  and  may  be 
reached  by  legal  or  equitable  process.     In  this  respect,  it  can 
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claim  no  exemption  under  tlie  prerogatives  of  the  states.  And 
if.  in  the  course  of  its  operations,  its  notes  have  depreciated  like 
the  notes  of  other  banks,  under  the  pressure  of  circumstances; 
still  it  roust  stand  or  fall  by  its  charter.  In  this,  its  powers 
are  defined;  and  its  rij^hts,  and  the  rights  of  those  who  give 
credit  to  it,  are  guarantied.  And  even  an  abuse  of  its  powers, 
through  which  its  credit  has  been  impaired  and  the  community 
injured,  cannot  be  considered  in  tliis  case. 

We  are  of  the  opinion,  that  the  act  incorporating  the  Bank 
of  the  Commonwealth,  was  a  constitutional  exercise  of  power  by 
the  state  of  Kentucky:  and  consequently,  that  the  notes  issued 
by  the  bank  are  not  bills  of  credit,  within  the  meaning  of  the 
federal  constitution.  The  judgment  of  the  court  of  appeals  is, 
therefore  affirmed,  with  interest  and  costs.     .     .    . 

[Mr.  JU.ST1CE  TuoMPSON  and  Mr.  Justice  Baldwin  delivered 
concurring  opinions.  Mr.  Justice  Story  delivered  a  dissenting 
opinion. 


POINDEXTER  v.  GREENHOW,  Treasurer. 

SUPREilE  COUBT  OF  THE  UNITED   STATES.       1885. 

114  United  States,   270. 

In  error  to  the  Hustings  Court  of  the  City  of  Richmond,  State 
of  Virginia. 

[This  case  is  one  of  a  group  of  eight  cases  commonly  called 
the  Virginia  Coupon  Cases.  In  1871  the  Legislature  of  Vir- 
ginia pa.s.sed  an  act  providing  for  the  refunding  of  the  State 
debt.  One  of  the  provisions  of  the  act  was  that  the  coupons 
on  the  new  bonds  to  be  issued  should  be  receivable  ''for  all 
taxes,  debts,  dues  and  demands  due  the  State."  In  case  a  tax 
collector  refused  to  receive  the  coupons  he  could  be  compelled 
by  mandamus  to  do  so.  The  plaintiff,  owing  taxes  to  the  am.ount 
of  $12.45  tendered  in  payment  forty-five  cents  in  lawful  money 
of  the  United  States  and  coupons  to  the  amount  of  twelve  dol- 
lars. The  defendant,  acting  under  the  authority  of  an  act  of 
1882  which  required  that  taxes  should  be  paid  in  money,  re- 
fused to  accept  the  coupons  in  payment  and  levied  upon  a  desk 
of  the  plaintiff,  who  brought  an  action  of  detinue  for  the  recov- 
ery of  the  desk.    The  Hu.stings  Court,  in  reliance  on  the  statute 
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of  1882,  gave  judgment  for  the  defendant.     This  writ  of  error 
was  then  sued  out.] 
Mb.  Justice  Matthews  delivered  the  opinion  of  the  court. 

•         •         • 

The  case,  then,  of  the  plaintiff  below  is  reduced  to  this.  He 
had  paid  the  taxes  demanded  of  him  by  a  lawful  tender.  The 
defendant  had  no  authority  of  law  thereafter  to  attempt  to  en- 
force other  payment  by  seizing  his  property.  In  doing  so,  he 
ceased  to  be  an  officer  of  the  law,  and  became  a  private  wrong- 
doer. It  is  the  simple  case  in  which  the  defendant,  a  natural 
private  person,  has  unlawfully,  with  force  and  arms,  seized, 
taken  and  detained  the  personal  property  of  another.  That  an 
action  of  detinue  will  lie  in  such  a  case,  according  to  the  law 
of  Virginia,  has  not  been  questioned.  The  right  of  recovery 
would  seem  to  be  complete,  unless  this  case  can  be  met  and 
overthrown  on  some  of  the  grounds  maintained  in  argument  by 
counsel  for  the  defendant  in  error.  These  we  proceed  now  to 
examine  in  their  order. 

It  is  objected,  in  the  first  place,  that  the  law  and  contract,  by 
which  the  quality  of  being  receivable  in  payment  of  taxes  to  the 
State  is  imputed  to  the  coupons,  is  itself  in  violation  of  that 
clause  of  the  Constitution  of  the  United  States,  Art.  I,  §  10, 
which  declares  that  no  State  shall  "emit  bills  of  credit,"  and  is 
therefore  void. 

The  coupons  in  question  are  in  the  ordinary  form,  and  one 
of  them  reads  as  follows: 

**  Receivable  at  and  after  maturity  for  all  taxes,  debts  and 
demands  due  the  State. 

''The  Commonwealth  of  Virginia  will  pay  the  bearer  thirty 
dollars  interest  due  1st  January,  1884,  on  bond  No.  2731. 

"Coupon  No.  20. 

"Geo.  Rye,  Treasurer." 

It  is  contended  that  tliis  is  a  bill  of  credit  in  the  sense  of  the 
Constitution,  because,  being  receivable  in  payment  of  debts  duo 
the  State  and  negotiable  by  delivery  merely,  it  was  intended  to 
pass  from  hand  to  hand  and  circulate  as  money. 

The  meaning  of  the  term  "bills  of  credit,"  as  used  in  the 
Constitution,  has  been  settled  by  decisions  of  this  court.  By  a 
sound  rule  of  interpretation,  it  has  been  construed  in  the  light 
of  the  historical  circumstances  which  are  known  to  have  led  to 
the  adoption  of  the  clause  prohibiting  their  emission  by  the 
States,  and  in  view  of  the  great  public  and  private  mischiefs 


5S0  CASES  ON  CONSTITUTIONAL  LAW. 

experienced  during  and  prior  to  the  period  of  the  War  of  Inde- 
pendence, in  consequence  of  unrestrained  issues,  by  the  Colo- 
nial and  State  governments,  of  paper  money,  based  alone  upon 
credit.  The  definition  thus  deduced  was  not  founded  on  the 
abstract  meaning  of  the  words,  so  as  to  include  everything  in 
the  nature  of  an  obligation  to  pay  money,  reposing  on  the  pub- 
lic faith,  and  subject  to  future  redemption,  but  was  limited  to 
those  particular  forms  of  evidences  of  debt,  which  had  been  so 
abused  to  the  detriment  of  both  private  and  public  interests. 
Accordingly,  Chief  Justice  Marshall,  in  Craig  v.  IMissouri,  4  Pet. 
410,  432,  said,  that  "bills  of  credit  signify  a  paper  medium  in- 
tended to  circulate  between  individuals,  and  between  government 
and  individuals,  for  the  ordinary  purposes  of  society."  This 
definition  was  made  more  exact,  by  merely  expressing,  however, 
its  implications,  in  Briscoe  v.  The  Bank  of  Kentucky,  11  Pet. 
257,  314,  where  it  was  said:  ''The  definition,  then,  which  does 
include  all  classes  of  bills  of  credit,  emitted  by  the  colonies  or 
States,  is  a  paper  issued  by  the  sovereign  power,  containing  a 
pledge  of  its  faith  and  designed  to  circulate  as  money."  And 
again,  p.  318,  "To  constitute  a  bill  of  credit,  within  the  Consti- 
tution, it  must  be  Issued  by  a  State,  on  the  faith  of  the  State, 
and  be  designed  to  circulate  as  money.  It  must  be  a  paper 
which  circulates  on  the  credit  of  the  State,  and  is  so  received 
and  used  in  the  ordinary  business  of  life."  The  definition  was 
repeated  in  Darrington  v.  The  Bank  of  Alabama,  13  How.  12. 

It  is  very  plain  to  us  that  the  coupons  in  question  are  not 
embraced  within  these  terms.  They  are  not  bills  of  credit  in 
the  sense  of  this  constitutional  prohibition.  They  are  issued  by 
the  State,  it  is  true.  They  are  promises  to  pay  money.  Their 
payment  and  redemption  are  based  on  the  credit  of  the  State, 
but  they  were  not  emitted  ])y  the  State  in  the  sense  in  which  a 
government  emits  its  treasury  notes,  or  a  bank  its  bank  notes — 
a  circulating  medium  or  i)aper  currency — as  a  substitute  for 
money.  And  there  is  notliing  on  the  face  of  the  instruments, 
nor  in  their  form  or  nature,  nor  in  the  terms  of  the  law  which 
authorized  thfir  issue,  nor  in  the  circumstances  of  their  creation 
or  use,  as  shown  by  the  record,  on  whicli  to  found  an  inference 
that  these  coupons  were  designed  to  circulate,  in  the  common 
transactions  of  business,  as  money,  nor  that  in  fact  they  were 
so  used.  The  only  feature  relied  on  to  show  sudi  a  design  or  to 
prove  such  a  u.se  is,  that  they  are  made  receivable  in  payment 
of  taxes  and  other  dues  to  the  State.     From  this,  it  is  argued, 
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that  they  would  obtain  such  a  circulation  from  hand  to  hand 
as  money,  as  the  demand  for  them,  based  upon  such  a  quality, 
would  naturally  give.  But  this  falls  far  short  of  their  fitness 
for  general  circulation  in  the  community,  as  a  representative 
and  substitute  for  money,  in  the  common  transactions  of  busi- 
ness, which  is  necessary  to  bring  them  within  the  constitutional 
prohibition  against  bills  of  credit.  The  notes  of  the  Bank  of 
the  State  of  Arkansas,  which  were  the  subject  of  controversy  in 
Woodruff  V.  Trapnall,  10  How.  190,  were,  by  law,  receivable 
by  the  State  in  payment  of  all  dues  to  it,  and  this  circumstance 
was  not  supposed  to  make  them  bills  of  credit.  It  is  true,  how- 
ever, that  in  that  case  it  was  held  they  were  not  so  because  they 
were  not  issued  by  the  State  and  in  its  name,  although  the  entire 
stock  of  the  bank  was  owned  by  the  State,  which  furnished  the 
whole  capital,  and  was  entitled  to  all  the  profits.  In  this  case 
the  coupons  were  issued  by  the  State  of  Virginia  and  in  its 
name,  and  were  obligations  based  on  its  credit,  and  which  it 
had  agreed  as  one  mode  of  redemption,  to  receive  in  payment 
of  all  dues  to  itself  in  the  hands  of  anv  holder:  but  thev  were 
not  issued  as  and  for  money,  nor  was  this  quality  impressed  up- 
on them  to  fit  them  for  use  as  money,  or  with  the  design  to 
facilitate  their  circulation  as  such.  It  was  conferred,  as  is  ap- 
parent from  all  the  circumstances  of  their  creation  and  issue, 
merely  as  an  assurance,  by  way  of  contract  with  the  holder,  of 
the  certainty  of  their  due  redemption  in  the  ordinary  transac- 
tions between  the  State  treasury  and  the  taxpayers.  They  do 
not  become  receivable  in  payment  of  taxes  till  they  are  due, 
and  the  design,  we  are  bound  to  presume,  was  that  they  would 
be  paid  at  maturity.  This  necessarily  excludes  the  idea  that 
they  were  intended  for  circulation  at  all.     .     .     . 

Reversed.     .     .     . 
Mr.  Justice  Bradley,  with  whom  concurred  The  Chief  Jus- 
tice, Mr.  Justice  Miller  and  ]\Ir.  Justice  Gray,   dissented. 

Note, — The  case  of  Briscoe  v.  The  Bank  of  Kentucky  was  first  ar- 
gued in  1834,  when  three  of  the  five  judges  who  heard  it  thought  it 
was  controlled  by  Craig  v.  Missouri.  Among  the  three  were  Marshall 
and  Story.  It  was  the  rule  of  the  Court  not  to  pronounce  a  State  law 
invalid  unless  a  majority  of  the  Court  should  concur.  Hence  no  de- 
cision was  rendered.  When  the  case  came  up  again  in  1837,  Marshall 
had  died  and  two  new  judges  had  been  appointed.  The  second  argu- 
ment proceeded  on  exactly  the  same  ground  as  the  first,  but  only  Story 
adhered  to  the  original  view  of  the  majority  of  the  Court.  See  his 
strong  dissenting  opinion.     For  an   interesting  discussion  of  the  con- 
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nection  of  the  decision   with   wild-cat  banking  and   the  legal   tender 
question,  see  Sumner,  Jackson,  ch.  VI. 

In  Darrington  v.  Bank  of  Alabama  (1851),  13  Howard,  12,  the  notes 
had  not  only  been  issued  by  a  bank  of  which  the  State  was  the  sole 
stockholder,  but  they  were  guaranteed  by  the  State.  But  it  was  held 
that  the  notes  were  not  issued  by  the  State  and  it  was  under  obliga- 
tion to  redeem  them  only  in  case  the  bank  failed  to  do  so.  The  notes 
of  a  State  bank  the  whole  capital  of  which  was  raised  by  a  sale  of 
the  bonds  of  the  State  or  by  loans  upon  State  bonds  are  not  bills  of 
credit  issued  by  a  State.  Woodruff  v.  Trapnall  (1851),  10  Howard, 
190.  Warrants  drawn  by  State  authorities  in  payment  of  an  appropria- 
tion made  for  a  debt  due  by  the  State  and  payable  upon  presentation 
if  there  should  be  funds  in  the  treasury  are  not  bills  of  credit  within 
the  meaning  of  the  Constitution,  Houston  &c.  Ry.  v.  Texas  (1900),  177 
U.  S.  87. 


JUILLIARD  V.   GREENMAN. 

Supreme  C^gurt  of  the  Unitt^d  States.     1884. 
110  United  States,  421. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

[By  the  acts  of  February  25,  1862,  July  11,  1862,  and  March 
3,  1663,  Conp^ress  authorized  the  issue  of  notes  which  should  "be 
lawful  money  and  a  legal  tender  in  payment  of  all  debts,  pub- 
lic and  private,  within  the  United  States,"  except  for  duties  on 
imports  and  interest  on  the  public  debt.  By  the  act  of  Jan- 
uary 14,  1875,  the  Secretary  of  the  Treasury  was  authorized  to 
redeem  the  legal  tender  notes  then  outstanding.  By  the  act  of 
May  31,  1878,  entitled  "An  act  to  forbid  the  further  retirement 
of  United  States  legal  tender  notes,"  it  was  provided: 

"From  and  after  the  passage  of  this  act  it  shall  not  be  lawful 
for  the  Secretary  of  the  Treasury  or  other  officer  under  him  to 
••ancel  or  retire  any  more  of  the  United  States  legal  tender 
notes.  And  when  any  of  said  notes  may  be  redeemed  or  ])e  re- 
ceived into  the  Treasury  under  any  law  from  any  source  what- 
ever and  shall  belong  to  the  United  States,  they  shall  not  be  re- 
tired, cancelled,  or  destroyed,  but  they  shall  be  reissued  and 
paid  out  again  and  kept  in  circulation." 

The  defendant  in  the  present  action,  being  indebted  to  the 
plaintiflf  in  the  sum  of  $5,122.00,  offered  in  payment  thereof 
$22.90  in  gold  and  silver  coin  and  $5,100  in  legal  tender  notes 
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which  had  been  redeemed  and  reissued  in  pursuance  of  the  act 
of  1878.  The  plaintiff  refused  to  receive  the  notes  and  brought 
suit  for  the  sum  due.  The  Circuit  Court  gave  judgment  for 
the  defendant,  whereupon  the  plaintiff  sued  out  a  writ  of  error.] 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court.     .     .     . 

The  manifest  intention  of  this  act  is  that  the  notes  which  it 
directs,  after  having  been  redeemed,  to  be  reissued  and  kept  in 
circulation,  shall  retain  their  original  quality  of  being  a  legal 
tender. 

The  single  question,  therefore,  to  be  considered,  and  upon  the 
answer  to  which  the  judgment  to  be  rendered  betw^een  these  par- 
ties depends,  is  whether  notes  of  the  United  States,  issued  in  time 
of  war,  under  acts  of  Congress  declaring  them  to  be  a  legal 
tender  in  payment  of  private  debts,  and  afterwards  in  time  of 
peace  redeemed  and  paid  in  gold  r^oin  at  the  Treasury,  and  then 
reissued  under  the  act  of  1878,  can,  under  the  Constitution  of 
the  United  States,  be  a  legal  tender  in  payment  of  such  debts. 

By  the  Articles  of  Confederation  of  1777,  the  United  States  in 
Congress  assembled  were  authorized  ''to  borrow  money  or  emit 
bills  on  the  credit  of  the  United  States;"  but  it  was  declared 
that  "each  State  retains  its  sovereignty,  freedom  and  independ- 
ence, and  every  power,  jurisdiction  and  right  which  is  not  by 
this  confederation  expressly  delegated  to  the  United  States  in 
Congress  assembled."  Art.  2,  art.  9,  §  5 ;  1  Stat.,  4,  7.  Yet, 
upon  the  question  whether,  under  those  articles.  Congress,  by 
^^rtue  of  the  power  to  emit  bills  on  the  credit  of  the  United 
States,  had  the  power  to  make  bills  so  emitted  a  legal  tender, 
Chief  Justice  Marshall  spoke  very  guardedly,  saying:  ''Con- 
gress emitted  bills  of  credit  to  a  large  amount,  and  did  not,  per- 
haps could  not,  make  them  a  legal  tender.  This  power  resided 
in  the  States."  Craig  v.  Missouri,  4  Pet.  410,  435.  But  in  the 
Constitution,  as  he  had  before  observed  in  McCulloch  v.  Mary- 
land, "there  is  no  phrase  which,  like  the  Articles  of  Confedera- 
tion, excludes  incidental  or  implied  powers;  and  which  requires 
that  everything  granted  shall  be  expressly  and  minutely  de- 
scribed. Even  the  Tenth  Amendment,  which  was  framed  for  the 
purpose  of  quieting  the  excessive  jealousies  which  had  been 
excited,  omits  the  word  'expressly,'  and  declares  only  that  the 
powers  'not  delegated  to  the  United  States,  nor  prohibited  to 
the  States,  are  reserved  to  the  States  or  to  the  people;'  thus 
leaving  he  question,  whether  the  particular  power  which  may 
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become  the  subject  of  contest  lias  been  delegated  to  the  one  gov- 
ernment or  prohibited  to  the  other,  to  depend  on  a  fair  con- 
struction of  the  whole  instrument.  The  men  who  drew  and 
adopted  this  amendment  had  experienced  the  embarrassments 
resulting  from  the  insertion  of  this  word  in  the  Articles  of  Con- 
federation, and  probably  omitted  it  to  avoid  those  embarrass- 
ments."   4  Wheat.  406,  407.     .     .     . 

Such  reports  as  have  come  down  to  us  of  the  debates  in  the 
Convention  that   framed  the   Constitution  afford  no   proof   of 
any  general  concurrence  of  opinion  upon  the  subject  before  us. 
The  adoption  of  the  motion  to  strike  out  the  words  **and  emit 
bills"  from  the  clause  ''to  borrow  money  and  emit  bills  on  the 
credit  of  the  United  States"  is  quite  inconclusive.     The  philip- 
pic delivered  before  the  Assembly  of  ]\raryland  by  Mr.  Martin, 
one  of  the  delegates  from  that  State,  who  voted  against  the  mo- 
tion, and  and  who  declined  to  sign  the  Constitution,  can  hardly 
be  accepted  as  satisfactory  evidence  of  the  reasons  or  the  motives 
of  the  majority  of  the  Convention.    See  1  Elliot's  Debates,  345, 
370,  376.     Some  of  the  members  of  the  Convention,  indeed,  as 
appears  by  Mr.  ^Madison's  minutes  of  the  debates,  expressed  the 
strongest  opposition  to  paper  money.     And  Mr.  Madison  has 
disclosed  the  grounds  of  his  own  action,  by  recording  that  ''this 
vote  in  the  affirmative  by  Virginia  was  occasioned  b}^  the  acqui- 
escence of  Mr.  Madison,  who  became  satisfied  that  striking  out 
the  words  would  not  disable  the  government  from  the  use  of 
public  notes,  so  far  as  they  could  be  safe  and  proper ;  and  would 
only  cut  off  the  pretext  for  a  paper  currency,  and  particularly 
for  making  the  bills  a  tender,  either  for  public  or  private  debts." 
But  he  has  not  explained  why  he  thought  that  striking  out  the 
words  "and  emit  bills"  would  leave  the  power  to  emit  bills,  and 
deny  the  power  to  make  them  a  tender  in  payment  of  debts. 
And  it  cannot  be  known  how  many  of  the  other  delegates,  by 
whose  vote  the  motion  was  adopted,  intended  neither  to  pro- 
claim nor  to  deny  the  power  to  emit  paper  money,  and  were  in- 
fiuenced  by  the  argument  of  Mr.  Oorham,  who  "was  for  striking 
out,  without  inserting  any  prohibilion,"  and  who  said:    "If  the 
words  stand,  they  may  sugge.st  and  lead  to  the  emission."    "The 
power,  80  far  as  it  will  be  necessary  or  safe,  will  be  involved  in 
that  of  borrowing."     ^  Elliot's  Debates,  434,  435,   and   note. 
And  after  the  first  daase  of  the  tenth  section  of  the  first  article 
had  boon  reported  in  the  form  in  which  it  now"  stands,  forbid- 
ding  the  States  to  make  anything  but  gold  or  silver  coin  a 
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tender  in  payment  of  debts,  or  to  pass  any  law  impairing  the 
obligation  of  contracts,  when  I\Ir.  Gerry,  as  reported  by  Mr. 
Madison,  **  entered  into  observations  inculcating  the  importance 
of  public  faith,  and  the  propriety  of  the  restraint  put  on  the 
States,  from  impairing  the  obligation  of  contracts,  alleging  that 
Congress  ought  to  be  laid  under  the  like  prohibitions,"  and 
made  a  motion  to  that  effect,  he  was  not  seconded.  /&.,  546. 
As  an  illustration  of  the  danger  of  giving  too  much  weight,  upon 
such  a  question,  to  the  debates  and  the  votes  in  the  Convention, 
it  may  also  be  observed  that  propositions  to  authorize  Congress 
to  grant  charters  of  incorporation  for  national  objects  were 
strongly  opposed,  especially  as  regarded  banks,  and  defeated. 
Ih.,  440,  543,  544.  The  power  of  Congress  to  emit  bills  of  credit, 
as  well  as  to  incorporate  national  banks,  is  now  clearly  estab- 
lished by  decisions  to  which  we  shall  presently  refer. 

The  words  **to  borrow  money,"  as  used  in  the  Constitution, 
to  designate  a  power  vested  in  the  national  government,  for  the 
safety  and  welfare  of  the  whole  people,  are  not  to  receive  that 
limited  and  restricted  interpretation  and  meaning  which  they 
would  have  in  a  penal  statute,  or  in  an  authority  conferred, 
by  law  or  by  contract,  upon  trustees  or  agents  or  private  pur- 
poses. 

The  power  ''to  borrow  money  on  the  credit  of  the  United 
States"  is  the  power  to  raise  money  for  the  public  use  on  a 
pledge  of  the  public  credit,  and  may  be  exercised  to  meet  either 
present  or  anticipated  expenses  and  liabilities  of  the  govern- 
ment. It  includes  the  power  to  issue,  in  return  for  the  money 
borrowed,  the  obligations  of  the  United  States  in  any  appro- 
priate form,  of  stock,  bonds,  bills,  or  notes;  and  in  whatever 
form  they  are  issued,  being  instruments  of  the  national  gov- 
ernment, they  are  exempt  from  taxation  by  the  governments 
of  the  several  States.  Weston  v.  Charleston  City  Council,  2  Pet. 
449 ;  Banks  v.  Mayor,  7  Wall.  16 ;  Bank  v.  Supervisors,  7  Wall. 
26.  Congress  has  authority  to  issue  these  obligations  in  a  fonn 
adapted  to  circulation  from  hand  to  hand  in  the  ordinary  trans- 
actions of  commerce  and  business.  In  order  to  promote  and 
facilitate  such  circulation,  to  adapt  them  to  use  as  currency, 
and  to  make  them  more  current  in  the  market,  it  may  provide 
for  their  redemption  in  coin  or  bonds,  and  may  make  them  re- 
ceivable in  payment  of  debts  to  the  government.  So  much  is 
settled  beyond  doubt,  and  was  asserted  or  distinctly  admitted 
by  the  judges  wlio  dissented  from  the  decision  in  the  Legal  Ten- 
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der  Cases,  as  well  as  by  those  who  concurred  in  that  decision. 
Veazie  Bank  v.  Fenno,  8  Wall.  533,  548 ;  Hepburn  v.  Griswold, 

8  Wall.  61G,  636;  Legal  Tender  Cases,  12  Wall.  543,  544,  560, 
582,  610,  613,  637. 

It  is  equally  well  settled  that  Congress  has  the  power  to  in- 
corporate national  banks,  with  the  capacity,  for  their  own  profit 
as  well  as  for  the  use  of  the  government  in  its  money  transac- 
tions, of  issuing  bills  which  under  ordinary  circumstances  pass 
from  hand  to  hand  as  money  at  their  nominal  value,  and  which, 
when  so  current,  the  law  has  always  recognized  as  a  good  tender 
in  payment  of  money  debts,  unless  specifically  objected  to  at  the 
time  of  the  tender.  United  States  Bank  v.  Bank  of  Georgia,  10 
Wheat.  333,  347;  Ward  v.  Smith,  7  Wall.  447,  451.  The  power 
of  Congress  to  charter  a  bank  was  maintained  in  McCulloch  v. 
Maryland,  4  Wheat.  316,  and  in  Osborn  v.  United  States  Bank, 

9  Wlieat.  738,  chiefly  upon  the  ground  that  it  was  an  appro- 
priate means  for  carrying  on  the  money  transactions  of  the  gov- 
ernment. But  Chief  Justice  Marshall  said:  "The  currency 
which  it  circulates,  by  means  of  its  trade  with  individuals,  is 
believed  to  make  it  a  more  fit  instrument  for  the  purposes  of 
government  than  it  could  otherwise  be ;  and  if  this  be  true,  the 
capacity  to  carry  on  this  trade  is  a  faculty  indispensable  to 
the  character  and  objects  of  the  institution."  9  Wlieat.  864. 
And  ^Ir.  Justice  Johnson,  who  concurred  with  the  rest  of  the 
court  in  upholding  the  power  to  incorporate  a  bank,  gave  the 
further  reason  that  it  tended  to  give  effect  to  "that  power  over 
the  currency  of  the  country,  which  the  framers  of  the  Constitu- 
tion evidently  intended  to  give  to  Congress  alone."    Ih.,  873. 

The  constitutional  authority  of  Congress  to  pro^nde  a  cur- 
rency for  the  whole  country  is  now  firmly  established.  In 
Veazie  Bank  v.  Fenno,  8  Wall.  533,  548,  Chief  Justice  Chase,  in 
delivering  the  opinion  of  the  court,  said :  "It  cannot  be  doubted 
that  under  the  Constitution  the  power  to  provide  a  circulation 
of  coin  is  given  to  Congress.  And  it  is  settled  by  the  uniform 
practice  of  the  government,  and  by  repeated  decisions,  that 
Congress  may  constitutionally  authorize  the  emission  of  bills 
of  credit."  Congress,  having  unrlertaken  to  supply  a  national 
currency,  consi.sting  of  coin,  of  treasury  notes  of  the  United 
States,  and  of  the  bills  of  national  banks,  is  authorized  to  im- 
pose on  all  State  banks,  or  national  banks,  or  private  bankers, 
pa5nng  out  the  notes  of  individuals  or  of  State  banks,  a  tax  of 
ten  per  cent,  upon  the  amount  of  such  notes  so  paid  out.    Veazie 
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Bank  v.  Fcnno,  above  cited;  National  Bank  v.  United  Slates, 
101  U.  S.  1.  The  reason  for  this  conclusion  was  stated  by  Chief 
Justice  Chase,  and  repeated  by  the  present  Chief  Justice,  in 
these  words:  "Having  thus,  in  the  exercise  of  undisputed  con- 
stitutional powers,  undertaken  to  provide  a  currency  for  the 
whole  country,  it  cannot  be  questioned  that  Congress  may,  con- 
stitutionally, secure  the  benefit  of  it  to  the  people  by  appro- 
priate legislation.  To  this  end.  Congress  has  denied  the  quality 
of  legal  tender  to  foreign  coins,  and  has  provided  by  law 
against  the  imposition  of  counterfeit  and  base  coin  on  the  com- 
munity. To  the  same  end.  Congress  may  restrain,  by  suitable 
enactments,  the  circulation  as  money  of  any  notes  not  issued  un- 
der its  own  authority.  Without  this  power,  indeed,  its  attempts 
to  secure  a  sound  and  uniform  currency  for  the  country  must 
be  futile."    8  Wall.  549;  101  U.  S.  6. 

By  the  Constitution  of  the  United  States,  the  several  States 
are  prohibited  from  coining  money,  emitting  bills  of  credit,  or 
making  anything  but  gold  and  silver  coin  a  tender  in  payment 
of  debts.  But  no  intention  can  be  inferred  from  this  to  deny  to 
Congress  either  of  these  powers.  Most  of  the  po«ivers  granted  to 
Congress  are  described  in  the  eighth  section  of  the  first  article; 
the  limitations  intended  to  be  set  to  its  powers,  so  as  to  exclude 
certain  things  which  might  otherwise  be  tal<:en  to  be  included 
in  the  general  grant,  are  defined  in  the  ninth  section ;  the  tenth 
section  is  addressed  to  the  States  only.  This  section  prohibits 
the  States  from  doing  some  things  which  the  United  States  are 
expressly  prohibited  from  doing,  as  well  as  from  doing  some 
things  which  the  United  States  are  expressly  authorized  to  do, 
and  from  doing  some  things  which  are  neither  expressly  granted 
nor  expressly  denied  to  the  United  States.  Congress  and  the 
States  equally  are  expressly  prohibited  from  passing  any  bill  of 
attainder  or  ex  post  facto  law^  or  granting  any  title  of  nobility. 
The  States  are  forbidden,  while  the  President  and  Senate  are 
expressly  authorized,  to  make  treaties.  The  States  are  forbid- 
den, but  Congress  is  expressly  authorized  to  coin  money.  The 
States  are  prohibited  from  emitting  bills  of  credit ;  but  Con- 
gress, which  is  neither  expressly  authorized  nor  expressly  for- 
bidden to  do  so,  has,  as  we  have  already  seen,  been  held  to  have 
the  power  of  emitting  bills  of  credit,  and  of  making  every  pro- 
vision for  their  circulation  as  currency,  short  of  giving  them  the 
quality  of  legal  tender  for  private  debts — even  by  those  who 
have  denied  its  authority  to  give  them  this  quality. 
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It  appears  to  us  to  follow,  as  a  logical  and  necessary  conse- 
quence, that  Congress  has  the  power  to  issue  the  obligations  of 
the  United  States  in  such  form,  and  to  impress  upon  them  such 
qualities  as  currency  for  the  purchase  of  merchandise  and  the 
payment  of  debts,  as  accord  with  the  usage  of  sovereign  go\em- 
ments.  The  power,  as  incident  to  the  power  of  borrowing  money 
and  issuing  bills  or  notes  of  the  government  for  money  bor- 
rowed, of  impressing  upon  those  bills  or  notes  the  quality  of 
being  a  legal  tender  for  the  payment  of  private  debts,  was  a 
power  universally  understood  to  belong  to  sovereignty,  in  Eu- 
rope and  America,  at  the  time  of  the  framing  and  adoption  of 
the  Constitution  of  the  United  States.  The  governments  of 
Europe,  acting  through  the  monarch  or  the  legislature,  accord- 
ing to  the  distribution  of  powers  under  their  respective  con- 
stitutions, had  and  have  as  sovereign  a  power  of  issuing  paper 
money  as  of  stamping  coin.  This  power  has  been  distinctly  rec- 
ognized in  an  important  modern  case,  ably  argued  and  fully  con- 
sidered, in  which  the  Emperor  of  Austria,  as  King  of  Hungary, 
obtained  from  the  English  Court  of  Chancer}^  an  injunction 
against  the  issue  in  England,  without  his  license,  of  notes  pur- 
porting to  be  public  paper  money  of  Hungary.  Austria  v.  Day, 
2  Giff.  628,  and  3  D.  F.  &  J.  217.  The  power  of  issuing  bills  of 
credit,  and  making  them,  at  the  discretion  of  the  legislature,  a 
tender  in  payment  of  private  debts,  had  long  been  exercised  in 
this  country  by  the  several  Colonies  and  States ;  and  during  the 
Revolutionary  War  the  States,  upon  the  recommendation  of  the 
Congress  of  the  Confederation,  had  made  the  bills  issued  by 
Congress  a  legal  tender.  See  Craig  v.  Missouri,  4  Pet.  435,  453 ; 
Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257,  313,  334-336;  Legal 
Tender  Cases,  12  Wall.  557,  558,  622;  Phillips  on  American 
Paper  Currency,  passim.  The  exercise  of  this  power  not  being 
prohibited  to  Congress  by  the  Constitution,  it  is  included  in  the 
power  expressly  granted  to  borrow  money  on  the  credit  of  the 
United  States. 

This  position  Is  fortified  by  the  fact  that  Congress  is  vested 
with  the  exclusive  exercise  of  the  analogous  power  of  coining 
money  and  regulating  the  value  of  domestic  and  foreign  coin, 
and  also  with  the  paramount  power  of  regulating  foreign  and 
interstate  commerce.  Under  the  power  to  borrow  money  on  the 
credit  of  the  United  States,  and  to  issue  cirr-ubiting  notes  for  the 
money  borrowed,  its  power  to  define  the  quality  and  f«iroQ  u^f 
those  notes  as  currcncv  is  as  broad  as  the  like  Dower  over  « 
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metallic  currency  under  the  power  to  coin  money  and  to  regu- 
late the  value  thereof.  Under  the  two  powers,  taken  together, 
Congress  is  authorized  to  establish  a  national  currency,  either 
in  coin  or  in  paper,  and  to  make  that  currency  lawful  money 
for  all  purposes,  as  regards  the  national  government  or  private 
individuals. 

The  power  of  making  the  notes  of  the  United  States  a  legal 
tender  in  paj'ment  of  private  debts,  being  included  in  the  power 
to  borrow  money  and  to  provide  a  national  currency  is  not  de- 
feated or  restricted  by  the  fact  that  its  exercise  may  affect  the 
value  of  private  contracts.  If,  upon  a  just  and  fair  interpre- 
tation of  the  whole  Constitution,  a  particular  power  or  author- 
ity appears  to  be  vested  in  Congress,  it  is  no  constitutional  ob- 
jection to  its  existence,  or  to  its  exercise,  that  the  property'  or 
the  contracts  of  individuals  may  be  incidentally  affected.  The 
decisions  of  this  court,  already  cited,  afford  several  examples 
of  this. 

Upon  the  issue  of  stock,  bonds,  bills,  or  notes  of  the  United 
States,  the  States  are  deprived  of  their  power  of  taxation  to  the 
extent  of  the  property  invested  by  individuals  in  such  obliga- 
tions, and  the  burden  of  State  taxation  upon  other  private 
property  is  correspondingly  increased.  The  ten  per  cent,  tax, 
imposed  by  Congress  on  notes  of  State  banks  and  of  private 
bankers,  not  only  lessens  the  value  of  such  notes,  but  tends  to 
drive  them,  and  all  State  banks  of  issue,  out  of  existence.  The 
priority  given  to  debts  due  to  the  United  States  over  the  pri- 
vate debts  of  an  insolvent  debtor  diminishes  the  value  of  these 
debts,  and  the  amount  which  their  holders  may  receive  out  of 
the  debtor's  estate. 

So,  under  the  power  to  coin  money  and  to  regulate  its  value, 
Congress  maj^  (as  it  did  w^ith  regard  to  gold  by  the  act  of  June 
28,  1834,  c.  95,  and  with  regard  to  silver  by  the  act  of  Febru- 
ary 28,  1878,  c.  20)  issue  coins  of  the  same  denominations  as 
those  already  current  by  law,  but  of  less  intrinsic  value  than 
those,  by  reason  of  containing  a  less  weight  of  the  precious  met- 
als, and  thereby  enable  debtors  to  discharge  their  debts  by  the 
payment  of  coins  of  the  less  real  value.  A  contract  to  pay  a 
certain  sum  in  money,  without  any  stipulation  as  to  the  kind 
of  money  in  which  it  shall  be  paid,  may  always  be  satisfied  by 
payment  of  that  sum  in  any  currency  which  is  lawful  money 
at  the  place  and  time  at  which  payment  is  to  be  made.  1  Hale 
P.  C.  192-194;  Bac.  Ab.  Tender,  B.  2;  Pothier,  Contract  of  Sale, 
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So.  416;  Pardcssus,  Droit  Commercial,  Nos.  204,  205;  Searight 
V.  Calbraith,  4  Dall.  324.  As  observed  by  Mr.  Justice  Strong, 
in  delivering  the  opinion  of  the  court  in  the  Legal  Tender  Cases, 
"Every  contract  for  the  payment  of  money,  simply,  is  neces- 
sarily subject  to  the  constitutional  power  of  the  government  over 
the  currency,  whatever  that  power  may  be,  and  the  obligation  of 
the  parties  is,  therefore,  assumed  with  reference  to  that  power." 
12  Wall.  549. 

Congress,  as  the  legislature  of  a  sovereign  nation,  being  ex- 
pressly empowered  by  the  Constitution,  *'to  lay  and  collect 
taxes,  to  pay  the  debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States,"  and  *'to  borrow  money 
on  the  credit  of  the  United  States,"  and  ''to  coin  money  and 
regulate  the  value  thereof  and  of  foreign  coin;"  and  being 
clearly  authorized,  as  incidental  to  the  exercise  of  those  great 
powers,  to  emit  bills  of  credit,  to  charter  national  banks,  and  to 
provide  a  national  currency  for  the  whole  people,  in  the  form  of 
coin,  treasury-  notes,  and  national  bank  bills;  and  the  pow^r  to 
make  the  notes  of  the  government  a  legal  tender  in  payment  of 
private  debts  being  one  of  the  powers  belonging  to  sovereignty 
in  other  civilized  nations,  and  not  expressly  withheld  from  Con- 
gress by  the  Constitution;  we  are  irresistibly  impelled  to  the 
conclusion  that  the  impressing  upon  the  treasury  notes  of  the 
United  States  the  quality  of  being  a  legal  tender  in  payment  of 
private  debts  is  an  appropriate  means,  conducive  and  plainly 
adapted  to  the  execution*  of  the  undoubted  powers  of  Congress, 
fonsistent  with  the  letter  and  spirit  of  the  Constitution,  and 
therefore,  within  the  meaning  of  that  instrument,  ** necessary 
and  proper  for  carrying  into  execution  the  powers  vested  by 
this  Constitution  in  the  government  of  the  United  States." 

Such  being  our  conclusion  in  matter  of  law,  the  question 
whether  at  any  particular  time,  in  war  or  in  peace,  the  exigency 
is  such,  by  reason  of  unusual  and  pressing  demands  on  the  re- 
sources of  the  government,  or  of  the  inadequacy  of  the  supply 
of  gold  and  silver  coin  to  furnish  the  currency  needed  for  the 
uses  of  the  government  and  of  the  people,  that  it  is,  as  matter 
of  fact,  wi.se  and  expedient  to  resort  to  this  means,  is  a  political 
question,  to  be  determined  by  Congress  when  the  question  of 
exigency  arises,  and  not  a  judicial  question,  to  be  afterwards 
passed  upon  by  the  courts.  To  quote  once  more  from  the  judg- 
ment in  McCulloch  v.  Maryland:  "Where  the  law  is  not  pro- 
hibited, and  is  really  calculated  to  effect  any  one  of  the  objects 
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intrusted  to  the  government,  to  undertake  here  to  inquire  into 
the  degree  of  its  necessity  would  be  to  pass  the  line  which  cir- 
cumscribes the  judicial  department,  and  to  tread  on  legislative 
ground.'*    4  Wheat.  423. 

It  follows  that  the  act  of  I\Iay  31,  1878,  c.  146,  is  constitutional 
and  valid ;  and  that  the  Circuit  Court  rightly  held  that  the  ten- 
der in  treasury  notes,  reissued  and  kept  in  circulation  under  that 
act,  was  a  tender  of  lawful  money  in  payment  of  the  defendant 's 
debt  to  the  plaintiff. 

Judgment  affirmed. 

Mr.  Justice  Field,  dissenting.    .    .    . 

Note. — The  legal  tender  question  was  before  the  Supreme  Court  in 
three  important  cases.  The  first  one,  Hepburn  v.  Griswold  (1870),  8 
Wallace,  603,  involved  the  validity  of  the  legal  tender  acts  as  applied 
to  the  payment  of  debts  contracted  before  their  passage.  The  opinion 
holding  the  acts  invalid  was  written  by  Chief  Justice  Chase,  who  was 
himself,  as  Secretary  of  the  Treasury,  the  author  of  the  acts  in  ques 
tion.  The  opinion  contains  a  valuable  resume  of  the  financial  legis- 
lation of  the  Civil  War.  When  the  question  came  before  the  Court 
again  in  the  Legal  Tender  Cases  (1871),  12  Wallace,  457,  the  previous 
decision  was  overruled,  and  the  legal  tender  acts,  which  were  passed 
in  the  midst  of  the  Civil  War,  were  held  to  be  a  valid  exercise  of  the 
war  power,  and  to  apply  to  debts  contracted  both  before  and  after  their 
enactment.  There  were  four  dissenting  justices,  among  them  Chief 
Justice  Chase.  The  concurring  opinion  of  Justice  Bradley,  part  of 
which  is  quoted  ante  page  85,  foreshadows  the  opinion  in  Juilliard  v. 
Greenman. 

As  to  the  effect  of  the  legal  tender  acts  on  contracts  specifically  pro- 
viding for  payment  in  coin,  see  Bronson  v.  Rodes  (1869),  7  Wallace, 
229,  and  Trebilcock  v.  Wilson  (1871),  12  Wallace,  687.  As  to  their 
effect  on  State  laws  requiring  payment  of  taxes  in  coin,  see  Lane 
County  V.  Oregon  (1869),  7  Wallace,  71.  For  a  valuable  discussion  of 
the  legal  tender  question  in  both  its  historical  and  legal  aspects,  see 
J.  B.  Thayer,  "Legal  Tender,"  in  Harvard  Law  Review,  I,  73,  reprinted 
in  his  Legal  Essays,  60,  and  partly  in  his  Cases  on  Constitutional  Law. 
II,  2267.  See  also  Warren,  The  Supreme  Court  in  United  States  His- 
tory, III,  ch.  xxxi. 


CHAPTER  Vin. 
TAXATION. 

Section  1.    What  is  a  Tax. 
LOAN  ASSOCIATION  v.  TOPEKA 

SuPREikTE  Court  of  the  United  States.     1874. 
20  Wallace,   655. 

Error  to  the  Circuit  Court  for  the  District  of  Kansas. 

[Acting  under  authority  of  an  act  of  the  legislature  of  Kan- 
sas, the  City  of  Topeka  issued  its  bonds  to  the  amount  of 
$100,000  wliich  it  presented  to  a  company  for  the  purpose  of 
encouraging  it  in  its  design  of  establishing  a  manufactory  of 
iron  bridges  in  that  city.  The  interest  coupons  first  due  were 
paid  out  of  a  fund  raised  by  taxation  for  that  purpose.  After- 
ward the  Citizens  Saving  and  Loan  Association  of  Cleveland, 
Ohio,  purchased  the  bonds,  and  brought  suit  for  interest  due 
thereon.  The  city  demurred,  and  this  raised  for  consideration 
the  question  of  the  authority  of  the  legislature  of  Kansas  to 
enact  the  statute  under  which  the  city  acted.  The  court  below 
su.stained  the  demurrer,  and  to  its  judgment  a  writ  of  error 
was  taken.] 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court.    .    .    . 

We  find  ample  reason  to  sustain  the  demurrer  on  the  second 
j^Tound  on  which  it  is  argued  by  counsel  and  sustained  by  the 
Circuit  Court. 

That  proposition  is  that  the  act  authorizes  the  towns  and 
otlior  municipalities  to  wliich  it  applies,  by  issuing  bonds  or 
loaning  their  credit,  to  take  the  property  of  the  citizen  under 
the  gui.se  of  taxation  to  pay  these  bonds,  and  use  it  in  aid  of 
the  enterprises  of  others  which  are  not  of  a  public  character, 
thus  perverting  tlie  right  of  taxation,  which  can  only  be  exer- 
oi.sod  for  a  public  use,  to  the  aid  of  individual  interests  and  per- 
Ronal  purposos  of  profit  and  gain. 

(592) 
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The  proposition  as  thus  broadly  stated  is  not  new,  nor  is  the 
question  which  it  raises  difficult  of  solution. 

If  these  municipal  corporations,  which  are  in  fact  subdivisions 
of  the  State,  and  which  for  many  reasons  are  vested  with  quasi- 
legislative  powers,  have  a  fund  or  other  property  out  of  which 
they  can  pay  the  debts  which  they  contract,  without  resort  to 
taxation,  it  may  be  within  the  power  of  the  legislature  of  the 
State  to  authorize  them  to  use  it  in  aid  of  projects  strictly  pri- 
vate or  personal,  but  which  would  in  a  secondary  manner  con- 
tribute to  the  public  good ;  or  where  there  is  property  or  money 
vested  in  a  corporation  of  the  kind  for  a  particular  use,  as  pub- 
lic worship  or  charity,  the  legislature  may  pass  laws  authorizing 
them  to  make  contracts  in  reference  to  this  property,  and  incur 
debts  payable  from  that  source. 

But  such  instances  are  few  and  exceptional,  and  the  proposi- 
tion is  a  very  broad  one,  that  debts  contracted  by  municipal  cor- 
porations must  be  paid,  if  paid  at  all,  out  of  taxes  which  they 
may  lawfully  levy,  and  that  all  contracts  creating  debts  to  be 
paid  in  future,  not  limited  to  payment  from  some  other  source, 
imply  an  obligation  to  pay  by  taxation.  It  follows  that  in  this 
class  of  cases  the  right  to  contract  must  be  limited  by  the  right 
to  tax,  and  if  in  the  given  case  no  tax  can  lawfully  be  levied  to 
pay  the  debt,  the  contract  itself  is  void  for  want  of  authority  to 
make  it. 

If  this  were  not  so,  these  corporations  could  make  valid  prom- 
ises, which  they  have  no  means  of  fulfilling,  and  on  which  even 
the  legislature  that  created  them  can  confer  no  such  power. 
The  validity  of  a  contract  which  can  only  be  fulfilled  by  a  resort 
to  taxation  depends  on  the  power  to  le\y  the  tax  for  that  pur- 
pose. Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.  St.  147.  167 ; 
Hanson  v.  Vernon,  27  Iowa,  28;  Allen  v.  Inhabitants  of  Jay, 
60  Maine,  127;  Lowell  v.  Boston,  Mass.,  Ill  Mass.  454;  Whiting 
V.  Fond  du  Lac,  25  Wis.  188. 

It  is,  therefore,  to  be  inferred  that  when  the  legislature  of 
the  State  authorizes  a  county  or  city  to  contract  a  debt  by  bond, 
it  intends  to  authorize  it  to  levy  such  taxes  as  are  necessary  to 
pay  the  debt,  unless  there  is  in  the  act  itself,  or  in  some  general 
statute,  a  limitation  upon  the  power  of  taxation  which  repels 
such  an  inference. 

With  these  remarks  and  with  the  reference  to  the  authorities 
which  support  them,  we  assume  that  unless  the  legislature  of 
Kansas  had  the  right  to  authorize  the  counties  and  towns  in 
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that  State  to  levy  taxes  to  be  used  in  aid  of  manufacturing  en- 
terprises, conducted  by  individuals,  or  private  corporations,  for 
purposes  of  gain,  the  law  is  void,  and  the  bonds  issued  under 
it  are  also  void.  We  proceed  to  the  inquiry  whether  such  a 
power  exists  in  the  legislature  of  the  State  of  Kansas. 

AVe  have  already  said  the  question  is  not  new.  The  subject 
of  the  aid  voted  to  railways  by  counties  and  towns  has  been 
!)rought  to  the  attention  of  the  courts  of  almost  every  State  in 
tlie  Union.  It  has  been  thoroughly  discussed  and  is  still  the 
subject  of  discussion  in  those  courts.  It  is  quite  true  that  a 
decided  preponderance  of  authority  is  to  be  found  in  favor  of 
the  proposition  that  the  legislatures  of  the  States,  unless  re- 
stricted by  some  special  provisions  of  their  constitutions,  maj' 
confer  upon  these  municipal  bodies  the  right  to  take  stock  in 
corporations  created  to  build  railroads,  and  to  lend  their  credit 
to  such  corporations.  Also  to  levy  the  necessary  taxes  on  the 
inhabitants,  and  on  property  within  their  limits  subject  to  gen- 
eral taxation,  to  enable  them  to  pay  the  debts  thus  incurred. 
But  very  few  of  these  courts  have  decided  this  without  a  di- 
vision among  the  judges  of  which  they  were  composed,  while 
others  have  decided  against  the  existence  of  the  power  alto- 
gether. The  State  v.  Wapello  Co.,  9  Iowa,  308 :  Hanson  v.  Ver- 
non, 27  Id.  28;  Sharplcss  v.  Mayor,  etc.,  21  Pa.  St.  147;  Whiting 
V.  Fond  du  Lac,  25  Wis.  188. 

In  all  those  cases,  however,  the  decision  has  turned  upon  the 
question  whether  the  taxation  by  which  this  aid  was  afforded 
to  the  building  of  railroads  was  for  a  public  purpose.  Those 
who  came  to  the  conclusion  that  it  was,  held  the  laws  for  that 
purpose  valid.  Those  who  could  not  reach  that  conclusion  held 
them  void.  In  all  the  controversy  this  has  been  the  turning 
point  of  the  judgments  of  the  courts.  And  it  is  safe  to  say  that 
no  court  has  held  debts  created  in  aid  of  railroad  companies,  by 
counties  or  towns,  valid  on  any  other  ground  than  that  the 
purpose  for  which  the  taxes  were  levied  was  a  public  use,  a  pur- 
pose or  object  which  it  was  the  right  and  the  duty  of  State  gov- 
ernments to  a.ssist  by  money  raised  from  the  people  by  taxation. 
The  argument  in  opposition  to  this  power  has  been,  that  rail- 
roads built  by  corporations  organized  mainly  for  purposes  of 
gain — the  roads  which  they  built  being  under  their  control,  and 
not  that  of  the  State — were  private  and  not  public  roads,  and 
the  tax  a.sse.s.sed  on  the  people  went  to  swell  the  profits  of  indi- 
viduals and  not  to  the  good  of  the  State,  or  the  benefit  of  the 
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public,  except  in  a  remote  and  collateral  way.  On  the  other 
hand,  it  was  said  that  roads,  canals,  bridges,  navigable  streams, 
and  all  other  highways  had  in  all  times  been  matter  of  public 
concern.  That  such  channels  of  travel  and  of  the  carrying  busi- 
ness had  always  been  established,  improved,  regulated  by  the 
State,  and  that  the  railroad  had  not  lost  this  character  because 
constructed  by  individual  enterprise,  aggregated  into  a  cor- 
poration. 

We  are  not  prepared  to  say  that  the  latter  view  of  it  is  not 
the  true  one,  especially  as  there  are  other  characteristics  of  a 
public  nature  conferred  on  these  corporations,  such  as  the  power 
to  obtain  right  of  way,  their  subjection  to  the  laws  which  govern 
common  carriers,  and  the  like,  which  seem  to  justify  the  propo- 
sition. Of  the  disastrous  consequences  which  have  followed  its 
recognition  by  the  courts  and  which  were  predicted  when  it  was 
first  established  there  can  be  no  doubt. 

We  have  referred  to  this  history  of  the  contest  over  aid  to 
railroads  by  taxation,  to  show  that  the  strongest  advocates  fur 
the  validity  of  these  laws  never  placed  it  on  the  ground  of  the 
unlimited  power  in  the  State  legislature  to  tax  the  people,  but 
conceded  that  where  the  purpose  for  which  the  tax  was  to  be 
issued,  could  no  longer  be  justly  claimed  to  have  this  public 
character,  but  was  purely  in  aid  of  private  or  personal  objects, 
the  law  autliorizing  it  was  beyond  the  legislative  power,  and 
was  an  unauthorized  invasion  of  private  right.  Olcott  v.  Super- 
^dsors,  16  Wall.  689;  People  v.  Salem,  20  ]\Iich.  452;  Jenkins  v. 
Andover,  103  Mass.  94;  Dillon  on  Municipal  Corporations, 
§  587;  2  Redfield's  Laws  of  Railways,  398,  rule  2. 

It  must  be  conceded  that  there  are  such  rights  in  every  free 
government  beyond  the  control  of  the  State.  A  government 
which  recognized  no  such  rights,  which  held  the  lives,  the  lib- 
erty, and  the  property  of  its  citizens  subject  at  all  times  to  the 
absolute  disposition  and  unlimited  control  of  even  the  most  dem- 
ocratic depository  of  power,  is  after  all  but  a  despotism.  It  is 
true  it  is  a  despotism  of  the  many,  of  the  majority,  if  you  choose 
to  call  it  so,  but  it  is  none  the  less  a  despotism.  It  may  well  bo 
doubted  if  a  man  is  to  hold  all  that  he  is  accustomed  to  call  his 
own,  all  in  which  he  has  placed  his  happiness,  and  the  security 
of  which  is  essential  to  that  happiness,  under  the  unlimited  do- 
minion of  others,  whether  it  is  not  wiser  that  this  power  should 
be  exercised  by  one  man  than  by  many.  The  theory  of  our  gov 
emments.  State  and  National,  is  opposed  to  the  deposit  of  un 
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limited  power  anywhere.  The  executive,  the  legislative,  and 
the  judicial  branches  of  these  governments  are  all  of  limited  and 
defined  powers. 

There  are  limitations  on  such  power  which  grow  out  of  the 
essential  nature  of  all  free  governments.  Implied  reservations 
of  individual  rights,  without  which  the  social  compact  could  not 
exist,  and  which  are  respected  by  all  governments  entitled  to  the 
name.  No  court,  for  instance,  would  hesitate  to  declare  void  a 
statute  which  enacted  that  A  and  B,  who  were  husband  and 
wife  to  each  other,  should  be  so  no  longer,  but  that  A  should 
thereafter  be  the  husband  of  C,  and  B  the  wife  of  D.  Or  which 
should  enact  that  the  homestead  now  owned  by  A  should  no 
longer  be  his,  but  should  henceforth  be  the  property  of  B. 
AVhiting  v.  Fond  du  Lac,  25  Wis.  188 ;  Cooley  on  Constitutional 
Limitations,  129,  175,  487;  Dillon  on  Municipal  Corporations, 
§  587. 

Of  all  the  powers  conferred  upon  government  that  of  taxa- 
tion is  most  liable  to  abuse.  Given  a  purpose  or  object  for  which 
taxation  may  be  lawfully  used,  and  the  extent  of  its  exercise  is 
in  its  very  nature  unlimited.  It  is  true  that  express  limitation 
on  the  amount  of  tax  to  be  levied  or  the  things  to  be  taxed  may 
be  imposed  by  constitution  or  statute,  but  in  most  instances  for 
which  taxes  are  levied,  as  the  support  of  government,  the  prose- 
cution of  war,  the  National  defense,  any  limitation  is  unsafe. 
The  entire  resources  of  the  people  should  in  some  instances  be 
at  the  disposal  of  the  government. 

The  power  to  tax  is  therefore,  the  strongest,  the  most  pervad- 
ing of  all  the  powers  of  government,  reaching  directly  or  indi- 
rectly to  all  classes  of  the  people.  It  was  said  by  Chief  Justice 
Marshall,  in  the  case  of  McCulloch  v.  The  State  of  Maryland, 
4  Wheat.  431,  that  the  power  to  tax  is  the  power  to  destroy.^ 
A  striking  instance  of  the  truth  of  the  proposition  is  seen  in  the 
faet  that  the  existing  tax  of  ten  per  cent,  imposed  by  the  United 
States  on  the  circulation  of  all  other  banks  than  the  National 
banks,  drove  out  of  existence  every  State  bank  of  circulation 
within  a  year  or  two  after  its  passage.  This  power  can  as  read- 
ily be  employed  against  one  class  of  individuals  and  in  favor  of 
another,  so  as  to  ruin  the  one  cla.ss  and  give  unlimited  wealth 

>  The  learned  Judge  does  not  quote  Marshall  correctly.  What  the 
Thief  Justice  said  was,  "The  power  to  tax  involves  the  power  to 
lestroy." — Ed. 
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and  prosperity  to  the  other,  if  there  is  no  implied  limitation  of 
the  uses  for  which  the  power  may  be  exercised. 

To  lay  with  one  hand  the  power  of  the  government  on  the 
property  of  the  citizen,  and  with  the  other  to  bestow  it  upon 
favored  individuals  to  aid  private  enterprises  and  build  up  pri- 
vate fortunes,  is  none  the  less  a  robbery  because  it  is  done  under 
the  forms  of  law  and  is  called  taxation.  This  is  not  legislation. 
It  is  a  decree  under  legislative  forms.     ... 

We  have  established,  we  think,  beyond  cavil  that  there  can 
be  no  lawful  tax  which  is  not  laid  for  a  public  purpose.  It  may 
not  be  easy  to  draw  the  line  in  all  cases  so  as  to  decide  what  is 
a  public  purpose  in  this  sense  and  what  is  not. 

It  is  undoubtedly  the  duty  of  the  legislature  which  imposes 
or  authorizes  municipalities  to  impose  a  tax  to  see  that  it  is  not 
to  be  used  for  purposes  of  private  interest  instead  of  a  public 
use,  and  the  courts  can  only  be  justified  in  interposing  when  s 
violation  of  this  principle  is  clear  and  the  reason  for  interfer- 
ence cogent.  And  in  deciding  whether,  in  the  given  case,  the 
object  for  which  the  taxes  are  assessed  falls  upon  one  side  oi 
the  other  of  this  line,  they  must  be  governed  mainly  by  th( 
course  and  usage  of  the  government,  the  objects  for  which  taxei. 
have  been  customarily  and  by  long  course  of  legislation  levied 
what  objects  or  purposes  have  been  considered  necessary  to  tho 
support  and  for  the  proper  use  of  the  government,  whether  Stat^ 
or  municipal.  Whatever  lawfully  pertains  to  this,  and  is  sanc- 
tioned by  time  and  the  acquiescence  of  the  people,  may  well  be 
held  to  belong  to  the  public  use,  and  proper  for  the  maintenance 
of  good  government,  though  this  may  not  be  the  only  criterion 
of  rightful  taxation. 

But  in  the  case  before  us,  in  which  the  towns  are  authorized 
to  contribute  aid  by  way  of  taxation  to  any  class  of  manufac- 
turers, there  is  no  difficulty  in  holding  that  this  is  not  such  a 
public  purpose  as  we  have  been  considering.  If  it  be  said  that 
a  benefit  results  to  the  local  public  of  a  town  by  establishing 
manufactures,  the  same  may  be  said  of  any  other  business  or 
pursuit  which  employs  capital  or  labor.  The  merchant,  the  me- 
chanic, the  innkeeper,  the  banker,  the  builder,  the  steamboat 
o^vne^  are  equally  promoters  of  the  public  good,  and  equally 
deserving  the  aid  of  the  citizens  by  forced  contributions.  No 
line  can  be  drawn  in  favor  of  the  manufacturer  which  wouhl 
not  op^ui  the  coffers  of  the  public  treasury  to  the  importunities 
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of  two-thirds  of  the  business  men  of  the  city  or  town.    .    .     . 

Judgment  affifined, 
Mr.  Justice  Clifford,  dissenting.     .    ,    . 
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SuruEME  Court  of  the  United  States.     1896. 
164  United  States,  112. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  California. 

[In  1887,  the  Legislature  of  California  passed  an  act,  com- 
monly known  as  the  Wright  Act,  providing  that  whenever  fifty 
or  a  majority  of  the  owners  of  lands  capable  of  one  system  of 
irrigation  should  so  petition  an  irrigation  district  might  be  es- 
tablished and  organized  under  the  government  of  an  elective 
board  of  directors,  which  should  have  authority  to  acquire  by 
oondemnation  or  otherwise  all  lands  and  water  rights  necessary 
for  the  construction  and  operation  of  canals,  reservoirs  and  ap- 
purtenances and  to  exercise  all  necessary  powers  for  the  ad- 
ministration of  the  irrigation  district.  In  accordance  with  au- 
thority granted,  the  board  of  directors  submitted  to  the  voters 
the  question  whether  there  should  be  a  special  assessment  of 
•fnOOO  for  defraying  expenses.  The  assessment  was  voted  and 
Mrs.  Bradley,  an  owner  of  land  in  the  district  refused  to  pay 
her  portion,  $51.31  on  the  ground  that  the  act  was  void.  The 
collector  then  enforced  payment  by  selling  her  land,  and  she 
sought  an  injunction  to  prevent  delivery  of  a  deed.  The  Circuit 
Court  granted  the  injunction,  68  Fed.  948,  for  the  sole  reason 
that  the  act  was  invalid.    The  Irrigation  District  appealed.] 

Mr.  Justice  Peckiiam  .  .  .  delivered  the  opinion  of  the 
court.    .    .    . 

Coming  to  a  review  of  these  various  objections,  we  think  the 
first,  that  the  water  is  not  for  a  public  use,  is  not  well  founded. 
The  question,  what  constitutes  a  public  use,  has  been  before  the 
courts  of  many  of  the  States  and  their  decisions  have  not  been 
harmonious,  the  inclination  of  some  of  these  courts  being 
towards  a  narrower  and  more  limited  definition  of  such  use 
than  those  of  others. 

There  is  no  specific  prohibition  in  the  Federal  Constitution 
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whicli  acts  upon  the  States  in  regard  to  their  taking  private 
property  for  any  but  a  public  use.  The  Fifth  Amendment 
which  provides,  amoilg  other  things,  that  such  property  shall  not 
be  taken  for  public  use  without  just  compensation,  applies  only 
to  the  Federal  government,  as  has  many  times  been  decided. 
.  .  .  In  the  Fourteenth  Amendment  the  provision  regard- 
ing the  taking  of  private  property  is  omitted,  and  the  prohibi- 
tion against  the  State  is  confined  to  its  depriving  any  person 
of  life,  liberty  or  property,  without  due  process  of  law.  It  is 
claimed,  however,  that  the  citizen  is  deprived  of  his  property 
without  due  process  of  law,  if  it  be  taken  by  or  under  state 
authority  for  any  other  than  a  public  use,  either  under  the  guise 
of  taxation  or  by  the  assumption  of  the  right  of  eminent  domain. 
In  that  way  the  question  whether  private  property  has  been 
taken  for  any  other  than  a  public  use  becomes  material  in  this 
court,  even  where  the  taking  is  under  the  authority  of  the  State 
instead  of  the  Federal  government. 

Is  this  assessment,  for  the  non-payment  of  which  the  land 
of  the  plaintiff  was  to  be  sold,  levied  for  a  public  purpose  ?  The 
question  has,  in  substance,  been  answered  in  the  affirmative  by 
the  people  of  California,  and  by  the  legislative  and  judicial 
branches  of  the  state  government.    ... 

It  is  obvious,  however,  that  what  is  a  public  use  frequently 
and  largely  depends  upon  the  facts  and  circumstances  sur- 
rounding the  particular  subject-matter  in  regard  to  which  the 
character  of  the  use  is  questioned. 

To  provide  for  the  irrigation  of  lands  in  States  where  there 
is  no  color  of  necessity  therefor  within  any  fair  meaning  of  the 
term,  and  simply  for  the  purpose  of  gratifying  the  taste  of  the 
owner,  or  his  desire  to  enter  upon  the  cultivation  of  an  entirely 
new  kind  of  crop,  not  necessary  for  the  purpose  of  rendering 
the  ordinary  cultivation  of  the  land  reasonably  remunerative, 
might  be  regarded  by  courts  as  an  improper  exercise  of  legisla- 
tive will,  and  the  use  might  not  be  held  to  be  public  in  amy  con- 
stitutional sense,  no  matter  how  many  owners  were  interested 
in  the  scheme.  On  the  other  hand,  in  a  State  like  California, 
which  confessedly  embraces  millions  of  acres  of  arid  lands,  an 
act  of  the  legislature  providing  for  their  irrigation  might  well 
be  regarded  as  an  act  devoting  the  water  to  a  public  use,  and 
therefore  as  a  valid  exercise  of  the  legislative  power.  The  peo- 
ple of  California  and  the  members  of  her  legislature  must  in 
the  nature  of  things  be  more  familiar  with  the  facts  and  cir- 
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cumstanccs  which  surround  the  subject  and  with  the  necessi- 
ties and  the  occasion  for  the  irrigation  of  the  hxnds  than  can 
any  one  be  who  is  a  stranger  to  her  soil.  -This  knowledge  and 
familiarity  raust  have  their  due  weight  with  the  state  courts 
which  are  to  pass  upon  the  question  of  public  use  in  the  light 
of  the  facts  which  surround  the  subject  in  their  own  State.  For 
these  reasons,  wliile  not  regarding  the  matter  as  concluded  by 
tliese  various  declarations  and  acts  and  decisions  of  the  people  and 
legislature  and  courts  of  California,  we  yet,  in  the  consideration 
of  the  subject,  accord  to  and  treat  them  with  very  great  respect, 
and  we  regard  the  decisions  as  embodying  the  deliberate  judg- 
ment and  matured  thought  of  the  courts  of  that  State  on  this 
question. 

Viewing  the  subject  for  ourselves  and  in  the  light  of  these 
considerations  we  have  very  little  difficulty  in  coming  to  the 
same  conclusion  reached  by  the  courts  of  California. 

The  use  must  be  regarded  as  a  public  use,  or  else  it  would 
.seem  to  follow  that  no  general  scheme  of  irrigation  can  be 
formed  or  carried  into  effect.  In  general,  the  water  to  be  used 
mu.st  be  carried  for  some  distance  and  over  or  through  private 
property  which  cannot  be  taken  in  invitu7n  if  the  use  to  which 
it  Ls  to  be  put  be  not  public,  and  if  there  be  no  power  to  take 
property  by  condemnation  it  may  be  impossible  to  acquire  it  at  all. 
The  ase  for  which  private  property  is  to  be  tal?:en  must  be  a 
public  one,  whether  the  taking  be  by  the  exercise  of  the  right 
of  eminent  domain  or  by  that  of  taxation.  Cole  v.  La  Grange, 
113  U.  S.  1.  A  private  company  or  corporation  without  the 
power  to  acquire  the  land  in  invitxua  would  be  of  no  real  bene- 
fit, and  at  any  rate  the  cost  of  the  undertaking  would  be  so 
greatly  enhanced  by  the  knowledge  that  the  land  must  be  ac- 
quired by  purchase,  that  it  would  be  practicall}^  impossible  to 
build  the  works  or  obtain  the  water.  Individual  enterprise 
would  be  equally  ineffectual ;  no  one  owner  would  find  it  pos- 
sible to  construct  and  maintain  water  works  and  canals  any 
bettor  than  private  corporations  or  companies,  and  unless  they 
had  the  power  of  eminent  domain  they  could  accomplish 
nothing.  If  that  power  could  be  conferred  upon  them  it  could 
only  be  upon  the  ground  that  the  property  they  took  was  to  be 
taken  for  a  public  purpose. 

While  the  consideration  that  the  work  of  irrigation  must  be 
abandoned  if  the  use  of  the  water  may  not  be  held  to  be  or 
con.stitutc  a  public  use  is  not  to  be  regarded  as  conclusive  in 
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favor  of  such  use,  yet  that  fact  is  in  this  case  a  most  important 
consideration.  Millions  of  acres  of  land  otherwise  cultivable 
must  be  left  in  their  present  arid  and  worthless  condition,  and 
an  effectual  obstacle  will  therefore  remain  in  the  way  of  the 
advance  of  a  large  portion  of  the  State  in  material  wealth  and 
prosperity.  To  irrigate  and  thus  to  bring  into  possible  cultiva- 
tion these  large  masses  of  otherwise  worthless  lands  would  seem 
to  be  a  public  purpose  and  a  matter  of  public  interest,  not  con- 
fined to  the  landowners,  or  even  to  any  one  section  of  the  State. 
The  fact  that  the  use  of  the  water  is  limited  to  the  landowner  is 
not  therefore  a  fatal  objection  to  this  legislation.  It  is  not  es- 
sential that  the  entire  community  or  even  any  considerable  por- 
tion thereof  should  directly  enjoy  or  participate  in  an  improve- 
ment in  order  to  constitute  a  public  use.  All  landowners  in  the 
district  have  the  right  to  a  proportionate  share  of  the  water, 
and  no  one  landowner  is  favored  above  his  fellow  in  his  right 
to  the  use  of  the  water.  It  is  not  necessary,  in  order  that  the 
use  should  be  public,  that  every  resident  in  the  district  should 
have  the  right  to  the  use  of  the  water.  The  water  is  not  used 
for  general,  domestic  or  for  drinking  purposes,  and  it  is  plain 
from  the  scheme  of  the  act  that  the  water  is  intended  for  the 
use  of  those  who  will  have  occasion  to  use  it  on  their  lands. 
Nevertheless,  if  it  should  so  happen  that  at  any  particular  time 
the  landowTier  should  have  more  water  than  he  wanted  to  use 
on  his  land,  he  has  the  right  to  sell  or  assign  the  surplus  or  the 
whole  of  the  water  as  he  may  choose. 

The  method  of  the  distribution  of  the  water  for  irrigation 
purposes,  provided  for  in  section  11  of  the  act,  is  criticised  as 
amounting  to  a  distribution  to  individuals  and  not  to  lands,  and 
on  that  account  it  is  claimed  that  the  use  for  irrigation  may 
not  be  achieved,  and  therefore  the  only  purpose  which  could 
render  the  use  a  public  one  may  not  exist.  This  claim  we  con- 
sider not  well  founded  in  the  language  and  true  construction 
of  the  act.  It  is  plain  that  some  method  for  apportioning  the 
use  of  the  water  to  the  various  lands  to  be  benefited  must  be 
employed,  and  what  better  plan  than  to  say  that  it  shall  be 
apportioned  ratably  to  each  landowner  upon  the  basis  which 
the  last  assessment  of  such  owner  for  district  purposes  within 
the  district  bears  to  the  whole  sum  assessed  upon  the  district? 
Such  an  apportionment,  when  followed  by  the  right  to  assign 
the  whole  or  any  portion  of  the  waters  apportioned  to  the  land- 
owner, operates  with  as  near  an  approach  to  justice  and  equal- 
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ily  as  can  be  hoped  for  in  such  matters,  and  does  not  alter  the 
use  from  a  public  to  a  private  one.  This  right  of  assignment 
may  be  availed  of  also  by  the  owner  of  any  lands  which,  in  his 
judgment,  would  not  be  benefited  by  irrigation,  although  the 
board  of  supervisors  may  have  otherwise  decided.  We  think  it 
clearly  appears  that  all  who  by  reason  of  their  ownership  of  or 
connection  with  any  portion  of  the  lands  would  have  occasion 
to  use  the  water,  would  in  truth  have  the  opportunity  to  use  it 
upon  the  same  terms  as  all  others  similarly  situated.  In  this 
way  the  use,  so  far  as  this  point  is  concerned,  is  public  because 
all  persons  have  the  right  to  use  the  water  under  the  same  cir- 
cumstances.   This  is  sufficient. 

The  case  does  not  essentially  differ  from  that  of  Hagar  v. 
Reclamation  District,  111  U.  S.  701,  where  this  court  held 
that  the  power  of  the  legislature  of  California  to  prescribe  a 
system  for  reclaiming  swamp  lands  was  not  inconsistent  with 
any  provision  of  the  Federal  Constitution.  The  power  does  not 
rest  simply  upon  the  ground  that  the  reclamation  must  be  nec- 
essary for  the  public  health.  That  indeed  is  one  ground  for 
interposition  by  the  State,  but  not  the  only  one.  Statutes  au- 
thorizing drainage  of  swamp  lands  have  frequently  been  upheld 
independently  of  any  effect  upon  the  public  health,  as  reason- 
able regulations  for  the  general  advantage  of  those  who  are 
treated  for  this  purpose  as  owners  of  a  common  property.  .  .  . 
If  it  be  essential  or  material  for  the  prosperity  of  the  commu- 
nity, and  if  the  improvement  be  one  in  which  all  the  landown- 
ers have  to  a  certain  extent  a  common  interest,  and  the  improve- 
ment  cannot  be  accomplished  without  the  concurrence  of  all  or 
nearly  all  of  such  owners  by  reason  of  the  peculiar  natural  con- 
dition of  the  tract  sought  to  be  reclaimed,  then  such  reclamation 
may  be  made  and  the  land  rendered  useful  to  all  and  at  their 
joint  expense.  In  such  case  the  absolute  right  of  each  indi- 
vidual owner  of  land  must  yield  to  a  certain  extent  or  be  modi- 
fiod  by  corresponding  rights  on  the  part  of  other  owners  for 
what  i.s  declared  upon  the  whole  to  be  for  the  public  benefit. 

Irrigation  is  not  so  different  from  the  reclamation  of  swamps 
as  to  require  the  application  of  other  and  different  principles  to 
the  ease.  The  fact  that  in  draining  swamp  lands  it  is  a  neces- 
sity to  drain  the  lands  of  all  owners  which  are  similarly  situ- 
ated, goes  only  to  the  extent  of  the  peculiarity  of  situation  and 
the  kind  of  land.  Some  of  the  swamp  lands  may  not  be  nearly 
so  wet  and  worthless  as  some  others,  and  yet  all  may  be  so  situ- 
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ated  as  to  be  benefited  by  the  reclamation,  and  whether  it  is  so 
situated  or  not  must  be  a  question  of  fact.  The  same  reasoning 
applies  to  land  which  is,  to  some  extent,  arid  instead  of  wet. 
Indeed,  the  general  principle  that  arid  lands  may  be  provided 
with  water  and  the  cost  thereof  provided  for  by  a  general  tax 
or  by  an  assessment  for  local  improvement  upon  the  lands  bene- 
fited, seems  to  be  admitted  by  counsel  for  the  appellees.  This 
necessarily  assumes  the  proposition  that  water  used  for  irriga- 
tion purposes  upon  lands  which  are  actually  arid  is  used  for  a 
public  purpose,  and  the  tax  to  pay  for  it  is  collected  for  a  public 
use,  and  the  assessment  upon  lands  benefited  is  also  levied  for  a 
public  purpose.  Taking  all  the  facts  into  consideration,  as  al- 
ready touched  upon,  we  have  no  doubt  that  the  irrigation  of 
really  arid  lands  is  a  public  purpose,  and  the  water  thus  used 
is  put  to  a  public  use. 

Second.  The  second  objection  urged  by  the  appellees  herein 
is  that  the  operations  of  this  act  need  not  be  and  are  not  limited 
to  arid,  unproductive  lands  but  include  within  its  possibilities 
all  lands,  no  matter  how  fertile  or  productive,  so  long  as  they 
are  susceptible  ''in  their  natural  state"  of  one  mode  of  irriga- 
tion from  a  common  source,  etc.  The  words  "in  their  natural 
state"  are  interpolated  in  the  text  of  the  statute,  by  the  coun- 
sel for  the  appellees,  on  the  assumption  that  the  Supreme  Court 
of  California  has  thus  construed  the  act  in  Modesto  Irrigation 
District  v.Tregea,  88  California,  334.  The  objection  had  been 
made  in  that  case  that  it  was  unlawful  to  include  the  city  of 
Modesto  in  an  irrigation  district.  The  court,  per  Chief  Justice 
Beatty,  said  that  the  legislature  undoubtedly  intended  that 
cities  and  towns  should  in  proper  cases  be  included  in  irriga- 
tion districts,  and  that  the  act  as  thus  construed  did  not  violate 
the  state  constitution.    The  learned  Chief  Justice  also  said: 

"The  idea  of  a  city  or  town  is  of  course  associated  with  the 
existence  of  streets  to  a  greater  or  less  extent,  lined  with  shops 
and  stores,  as  well  as  of  dwelling-houses,  but  it  is  also  a  notori- 
ous fact  that  in  many  of  the  towns  and  cities  of  California 
there  are  gardens  and  orchards  inside  the  corporate  boundaries, 
requiring  irrigation.  It  is  equally  notorious  that  in  many  dis- 
tricts lying  outside  of  the  corporate  limits  of  any  city  or  town 
there  are  not  only  roads  and  highways,  but  dwelling-houses,  out- 
houses, warehouses,  and  shops.  With  respect  to  these  things, 
v\'hi('h  determine  the  usefulness  of  irrigation,  there  is  only  a 
difference  of  degree  between  town  and  country,    ...    It  being 
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equally  clear  and  notorious  as  matter  of  fact  that  there  are 
cities  and  towns  which  not  only  may  be  benefited  by  irrigation, 
but  actually  have  in  profitable  use  extensive  systems  for  irri- 
grating  lands  within  their  corporate  limits,  it  cannot  be  denied 
that  the  supervisors  of  Stanislaus  County  had  the  power  to  de- 
termine that  the  lands  comprising  the  city  of  Modesto  would  be 
benefited  by  irrigation  and  might  be  included  in  an  irrigation 

district.    ... 

"In  tlie  nature  of  things,  an  irrigation  district  must  cover 
an  extensive  tract  of  land,  and  no  matter  how  purely  rural  and 
agricultural  the  community  may  be,  there  must  exist  here  and 
there  within  its  limits  a  shop  or  warehouse  covering  a  limited 
extent  of  ground  that  can  derive  no  direct  benefit  from  the  use 
of  water  for  irrigation.  Here,  again,  the  difference  between 
town  and  country  is  one  of  degree  only,  and  a  decision  in  the 
interest  of  the  shop  owners  in  towns,  that  their  lots  cannot  be 
included  in  an  irrigation  district,  would  necessarily  cover  the 
case  of  the  owTier  of  similar  property  outside  of  a  town.  It  is 
nowhere  contended  by  the  appellant  that  in  organizing  irriga- 
tion districts  it  is  the  duty  of  the  supervisors  to  exclude  by  de- 
marcation every  tract  or  parcel  of  land  that  happens  to  be 
covered  by  a  building  or  other  structure  which  unfits  it  for 
cultivation,  and  certainly  the  law  would  not  be  so  construed 
without  disregarding  many  of  its  express  provisions,  and  at 
the  same  time  rendering  it  practically  inoperative.-  We  con- 
strue the  law  to  mean  that  the  board  may  include  in  the  bound- 
aries of  the  district  all  lands  which  in  their  natural  state  would 
he  benefited  by  irrigation  and  are  susceptible  of  irrigation  by  one 
system,  regardless  of  the  fact  that  buildings  or  other  structures 
may  have  been  erected  here  and  there  upon  small  lots,  which 
are  thereby  rendered  unfit  for  cultivation  at  the  same  time  that 
their  value  for  other  purposes  may  have  been  greatly  enhanced." 

We  do  not  see  in  this  construction,  the  meaning  of  which  is 
apparent  from  the  foregoing  quotations  from  the  opinion,  any 
substantial  difference,  favorable  to  the  appellees,  from  the  act 
without  the  interpolation  of  those  words. 

As  an  evidence  of  what  can  be  done  under  the  act  it  is  alleged 
in  the  complaint  in  this  suit  that  the  plaintiff  is  the  owner  of 
forty  acres  of  land  in  the  district,  and  that  it  is  worth  $5000, 
and  that  it  is  subject  to  beneficial  use  without  the  necessity  of 
water  for  irrigation,  and  that  it  has  been  used  beneficially  for 
the  past  several  years  for  purposes  other  than  cultivation  with 
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irrigation.  These  allegations  are  admitted  by  the  answer  of 
the  defendants,  who  nevertheless  assert  that  if  a  sufficient  sup- 
ply of  water  is  obtained  for  the  irrigation  of  the  plaintiff's  land, 
the  same  can  be  beneficially  used  for  many  purposes  other  than 
that  for  which  it  can  be  used  without  the  water  for  irrigating  the 
same. 

What  is  the  limit  of  the  power  of  the  legislature  in  regard  to 
providing  for  irrigation  ?  Is  it  bounded  by  the  absolutely  worth- 
less condition  of  the  land  without  the  artificial  irrigation?  Is 
it  confined  to  land  which  cannot  otherwise  be  made  to  yield  the 
smallest  particle  of  a  return  for  the  labor  bestowed  upon  it?  If 
not  absolutely  worthless  and  incapable  of  growing  any  valuable 
thing  without  the  water,  how  valuable  may  the  land  be  and  to 
what  beneficial  use  and  to  what  extent  may  it  be  put  before  it 
reaches  the  point  at  which  the  legislature  has  no  power  to  pro- 
vide for  its  improvement  by  that  means?  The  general  power 
of  the  legislature  over  the  subject  of  providing  for  the  irriga- 
tion of  certain  kinds  of  lands  must  be  admitted  and  assumed. 
The  further  questions  of  limitation,  as  above  propounded,  are 
somewhat  legislative  in  their  nature,  although  subject  to  the 
scrutiny  and  judgment  of  the  courts  to  the  extent  that  it  must 
appear  that  the  use  intended  is  a  public  use  as  that  expression 
has  been  defined  relatively  to  this  kind  of  legislation. 

The  legislature  by  this  act  has  not  itself  named  any  irriga- 
tion district,  and,  of  course,  has  not  decided  as  to  the  nature 
and  quality  of  any  specific  lands  which  have  been  included  in 
any  such  district.  It  has  given  a  general  statement  as  to  what 
conditions  must  exist  in  order  to  permit  the  inclusion  of  any 
land  within  a  district.  The  land  which  can  properly  be  so  in- 
cluded is,  as  we  think,  sufficiently  limited  in  its  character  by 
the  provisions  of  the  act.  It  must  be  susceptible  of  one  mode 
of  irrigation,  from  a  common  source  and  by  the  same  system  of 
works,  and  it  must  be  of  such  a  character  that  it  will  be  benefited 
by  irrigation  by  the  system  to  be  adopted.  This,  as  we  think, 
means  that  the  amount  of  benefit  must  be  substantial  and  not 
limited  to  the  creation  of  an  opportunity  to  thereafter  use  the 
land  for  a  new  kind  of  crop,  while  not  substantially  benefiting 
it  for  the  cultivation  of  the  old  kind,  which  it  had  produced  in 
reasonable  quantities  and  with  ordinary  certainty  and  success, 
without  the  aid  of  artificial  irrigation.  The  question  whether 
any  particular  land  would  be  thus  benefited  is  necessarily  one 
of  fact. 
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The  legrlslature  not  having  itself  described  the  district,  has 
not  decided  tliat  any  particular  land  would  or  could  possibly 
be  benefited  as  described,  and,  therefore,  it  would  be  necessary 
to  give  a  hearing  at  some  time  to  those  interested  upon  the 
question  of  fact  whetlier  or  not  the  land  of  any  owner  which  was 
intended  to  be  included  would  be  benefited  by  the  irrigation 
proposed.  If  such  a  hearing  were  provided  for  by  the  act,  the 
decision  of  tlie  tribunal  thereby  created  would  be  sufficient. 
Whether  it  is  provided  for  will  be  discussed  when  we  come  to 
the  question  of  the  proper  construction  of  the  act  itself.  If 
land  which  can,  to  a  certain  extent,  be  beneficially  used  with- 
out artificial  irrigation,  may  yet  be  so  much  improved  by  it  that 
it  will  be  thereby  and  for  its  original  use  substantially  benefited, 
and,  in  addition  to  the  former  use,  though  not  in  exclusion  of  it, 
if  it  can  then  be  put  to  other  and  more  remunerative  uses,  we 
think  it  erroneous  to  say  that  the  furnishing  of  artificial  irriga- 
tion to  that  kind  of  land  cannot  be,  in  a  legal  sense,  a  public 
improvement,  or  the  use  of  the  water  a  public  use.    .     .     . 

After  careful  scrutiny  of  the  objections  to  this  act  we  are  com- 
pelled to  the  conclusion  that  no  one  of  such  objections  is  well 
taken.    The  judgment  appealed  from  herein  is  therefore 

Reversed.     .     .    . 

Mr.  Chief  Justice  Fuller  and  Mr.  Justice  Field  dissented. 


GREEN  et  al.  v.  FRAZIER,  Governor,  et  al. 

SupRKMK  Court  of  tiie  United  States.     1920. 
253  United   States,  233. 

Error  to  the  Supreme  Court  of  the  State  of  North  Dakota. 

[In  1919,  the  Legislature  of  North  Dakota  adopted  a  series  of 
measures  which  may  be  summarized  as  follows:  1.  An  act  [Laws, 
1919,  e.  151]  creatinpr  the  Industrial  Commission  of  North  Da- 
kota, whifh  was  authorized  to  conduct  and  manage  on  behalf  of 
the  State  all  utilities,  industries  and  enterprises  owned,  admin- 
istered or  operated  by  the  State,  except  those  carried  on  in 
penal,  charitable  or  educational  institutions,  and  which  wks 
vested  with  the  right  of  eminent  domain  and  the  power  to  fix 
the  prices  of  services  and  commodities  which  it  bought  or  sold, 
having  in  mind  the  accumulation  of  a  fund  sufficient  to  replace 
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the  sum  of  $200,000  appropriated  to  carry  out  the  provisions 
of  this  act.  2.  An  act  [Laws,  1919,  c.  147]  creating  the  Bank 
of  North  Dakota,  which  was  to  be  owned  and  operated  by  the 
State.  Its  deposits  were  guaranteed  by  the  State,  and  it  was 
authorized  to  transfer  funds  to  other  departments,  industries  or 
enterprises  of  the  State  and  to  make  loans  to  political  subdivi- 
sions of  the  State  or  to  State  or  national  banks.  Loans  to  in- 
dividuals, associations  or  private  corporations  were  also  author- 
ized when  secured  by  first  mortgages  on  lands  in  North  Dakota. 
3.  An  act  [Laws,  1919,  c.  148]  authorizing  a  bond  issue  of 
$2,000,000,  the  proceeds  of  which  were  to  constitute  the  capital 
of  the  Bank  of  North  Dakota.  Taxes  for  the  payment  of  annual 
interest  and  for  the  redemption  of  one-fifth  of  the  bonds  annu- 
ally were  authorized.  4.  An  act  [Laws,  1919,  c.  154]  authoriz- 
ing the  issue  of  bonds  to  the  amount  of  $10,000,000,  to  be  known 
as  "Bonds  of  North  Dakota,  Real  Estate  Series,"  the  proceeds 
of  which  were  to  be  used  to  replace  the  sums  loaned  by  the  Bank 
of  North  Dakota  on  first  mortgages  upon  real  estate.  The  credit 
of  the  State  was  pledged  to  the  bonds  and  such  taxes  as  were 
necessary  for  the  payment  of  principal  and  interest  were  au- 
thorized. 5.  An  act  [Laws,  1919,  c.  152]  declaring  it  to  be 
the  purpose  of  the  State  to  engage  in  the  business  of  manufac- 
turing and  marketing  farm  products  and  creating  for  that  ob- 
ject ''The  North  Dakota  Mill  and  Elevator  Association,"  which 
was  to  be  operated  for  the  State  by  the  Industrial  Commission. 
The  latter  was  vested  with  the  power  of  eminent  domain  for  the 
acquisition  of  necessary  property  for  the  establishment  of  ware- 
houses, flour  mills  and  factories,  and  was  authorized  to  buy, 
sell,  and  exchange  all  kinds  of  food  products  and  to  operate 
exchanges,  bureaus,  markets  and  agencies  either  in  North  Da- 
kota or  elsewhere.  6.  An  act  [Laws,  1919,  c.  153]  authorizing 
the  issue  of  bonds  to  the  amount  of  $5,000,000,  to  be  known  as 
''Bonds  of  North  Dakota,  Mill  and  Elevator  Series,"  the  pro- 
ceeds of  which  were  to  be  used  for  carrying  on  the  business  of 
the  North  Dakota  ]\Iill  and  Elevator  Association.  The  credit 
of  the  State  was  pledged  to  the  bonds  and  taxes  for  the  payment 
of  principal  and  interest  were  authorized.  7.  An  act  [Laws, 
1919,  c.  150]  declaring  it  to  be  the  purpose  of  the  State  to 
engage  in  the  enterprise  of  providing  homes  for  its  residents  and 
to  that  end  creating  "The  Home  Building  Association  of  North 
Dakota,"  which  was  placed  under  the  control  of  the  Industrial 
Commission.     >^he  price  of  town  homes  was  placed  at  $5000  and 
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of  farm  liomes  at  $10,000.  A  bond  issue  of  $2,000,000,  known 
as  ^' Bonds  of  North  Dakota,  Home  Building  Series,"  was  au- 
thorized. For  the  purpose  of  enjoining  the  enforcement  of  the 
foregoing  legislation,  this  action  was  brought  by  various  tax- 
payers of  North  Dakota  against  the  Governor,  Attorney-Gen- 
eral, Treasurer  and  the  Industrial  Commission  of  North  Dakota, 
on  the  ground  that  the  measures  in  question  deprived  the  plain- 
tiffs of  property  without  due  process  of  law.  The  legislation 
was  sustained  by  the  Supreme  Court  of  North  Dakota  and  the 
plaintiffs  then  sued  out  a  writ  of  error.] 

^Ir.  Justice  Day  delivered  the  opinion  of  the  court.    .    .    . 

There  are  certain  principles  which  must  be  borne  in  mind  in 
this  connection,  and  which  must  control  the  decision  of  this 
court  upon  the  federal  question  herein  involved.  This  legisla- 
tion was  adopted  under  the  broad  power  of  the  State  to  enact 
laws  raising  b}^  taxation  such  sums  as  are  deemed  necessary  to 
promote  purposes  essential  to  the  general  welfare  of  its  people. 
Before  the  adoption  of  the  Fourteenth  Amendment  tnis  power 
of  tlie  State  was  unrestrained  by  any  federal  authority.  That 
Amendment  introduced  a  new  limitation  upon  state  power  into 
the  Federal  Constitution.  The  States  were  forbidden  to  deprive 
persons  of  life,  liberty  and  property  without  due  process  of 
law.  What  is  meant  by  due  process  of  law  this  court  has  had 
frequent  occasion  to  consider,  and  has  always  declined  to  give 
a  precise  meaning,  preferring  to  leave  its  scope  to  judicial  de- 
cisions when  cases  from  time  to  time  arise.  Twining  v.  New 
Jersev,  211  U.  S.  78,  100. 

The  due  process  of  law  clause  contains  no  specific  limitation 
upon  the  right  of  taxation  in  the  Statcfs,  but  it  has  come  to  be 
settled  that  the  authority  of  the  States  to  tax  does  not  include 
the  right  to  impose  taxes  for  merely  private  purposes.  Fallbrook 
Irrigation  District  v.  Bradley,  164  U.  S.  112,  155.  In  that  case 
the  provinoe  of  this  court  in  reviewing  the  power  of  state  taxa- 
tion was  thoroughly  discussed  by  the  late  Mr.  Justice  Peckham 
speaking  for  the  court.  Concluding  the  discussion  of  that  sub- 
ject (p.  158)  the  Justice  said:  "In  the  Fourteenth  Amendment 
the  provision  regarding  the  taking  of  private  property  is  omit- 
ted, and  the  prohibition  against  the  State  is  confined  to  its  de- 
priving any  person  of  life,  liberty  or  property,  without  due 
process  of  law.  It  is  claimed,  however,  that  the  citizen  is  de- 
prived of  his  property  without  due  process  of  law,  if  it  be  taken 
by  or  tinder  state  authority  for  any  other  than  a  public  use. 
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either  under  the  guise  of  taxation  or  by  the  assumption  of  the 
right  of  eminent  domain.  In  that  way  the  question  whether 
private  property  has  been  taken  for  any  other  than  a  public  use 
becomes  material  in  this  court,  even  where  the  taking  is  under 
the  authority  of  the  State  instead  of  the  Federal  government/' 
Accepting  this  as  settled  by  the  former  adjudications  of  this 
court,  the  enforcement  of  the  principle  is  attended  with  the  ap- 
plication of  certain  rules  equalh^  well  settled. 

The  taxing  power  of  the  States  is  primarily  vested  in  their 
legislatures,  deriving  their  authority  from  the  people.  When 
a  state  legislature  acts  within  the  scope  of  its  authority  it  is  re- 
sponsible to  the  people,  and  their  right  to  change  the  agents  to 
whom  they  have  entrusted  the  power  is  ordinarily  deemed  a 
sufficient  check  upon  its  abuse.  When  the  constituted  authority 
of  the  State  undertakes  to  exert  the  taxing  power,  and  the  ques- 
tion of  the  validity  of  its  action  is  brought  before  this  court, 
every  presumption  in  its  favor  is  indulged,  and  onl}^  clear  and 
demonstrated  usurpation  of  power  will  authorize  judicial  inter- 
ference with  legislative  action. 

In  the  present  instance  under  the  authority  of  the  constitu- 
tion and  laws  prevailing  in  North  Dakota  the  people,  the  legis- 
lature, and  the  highest  court  of  the  State  have  declared  the 
purpose  for  which  these  several  acts  were  passed  to  be  of  a  pub- 
lic nature,  and  within  the  taxing  authority  of  the  State.  With 
this  united  action  of  people,  legislature  and  court,  we  are  not 
at  liberty  to  interfere  unless  it  is  clear  beyond  reasonable  con- 
troversy that  rights  secured  by  the  Federal  Constitution  have 
been  violated.  What  is  a  public  purpose  has  given  rise  to  no 
little  judicial  consideration.  Courts,  as  a  rule,  have  attempted 
no  judicial  definition  of  a  ''public"  as  distinguished  from  a 
"private"  purpose,  but  have  left  each  case  to  be  determined  by 
its  own  peculiar  circumstances.  Gray,  Limitations  of  Taxing 
Power,  §  176:  **  Necessity  alone  is  not  the  test  by  which  the  lim- 
its of  State  authority  in  this  direction  are  to  be  defined,  but  a 
wise  statesmanship  must  look  beyond  the  expenditures  which 
are  absolutely  needful  to  the  continued  existence  of  organized 
government,  and  embrace  others  which  may  tend  to  make  that 
government  subserve  the  general  well-being  of  society,  and  ad- 
vance the  present  and  prospective  happiness  and  prosperity  of 
the  people."  Cooley,  Justice,  in  People  v.  Salem,  20  Michigan, 
452.  Questions  of  policy  are  not  submitted  to  judicial  deter- 
mination, and  the  courts  have  no  general  authority  of  super- 
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vision  over  the  exercise  of  discretion  which  under  our  system 
is  reposed  in  the  people  or  other  departments  of  government. 
Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  McGuire,  219  U.  S. 
549,  5G9;  German  Alliance  Insurance  Co.  v.  Lewis,  233  U.  S. 

389! 

With  the  wisdom  of  such  legislation,  and  the  soundness  of  the 
economic  policy  involved  we  are  not  concerned.  Whether  it 
will  result  in  ultimate  good  or  harm  it  is  not  within  our  prov- 
ince to  inquire. 

We  come  now  to  examine  the  grounds  upon  which  the  Su- 
preme Court  of  North  Dakota  held  this  legislation  not  to  amount 
to  a  taking  of  property  without  due  process  of  law.  The  ques- 
tions involved  were  given  elaborate  consideration  in  that  court, 
and  it  held,  concerning  what  may  in  general  terms  be  denom- 
inated the  ''banking  legislation,"  that  it  w^as  justified  for  the 
purpose  of  providing  banking  facilities,  and  to  enable  the  State 
to  carry  out  the  purposes  of  the  other  acts,  of  w^hich  the  Mill  & 
Elevator  Association  Act  is  the  principal  one.  It  justified  the 
Mill  &  Elevator  Association  Act  by  the  peculiar  situation  in  the 
State  of  North  Dakota,  and  particularly  by  the  great  agricul- 
tural industry  of  the  State.  It  estimated  from  facts  of  which 
it  was  authorized  to  take  judicial  notice,  that  90%  of  the  wealth 
produced  by  the  State  was  from  agriculture;  and  stated  that 
upon  the  prosperity  and  welfare  of  that  industry  other  busi- 
ness and  pursuits  carried  on  in  the  State  were  largely  depend- 
ent ;  that  the  State  produced  125,000,000  bushels  of  wheat  each 
3'ear.  The  manner  in  which  the  present  system  of  transporting 
and  marketing  this  great  crop  prevents  the  realization  of  what 
are  deemed  just  prices  was  elaborately  stated.  It  was  affirmed 
that  the  annual  loss  from  these  sources  (including  the  loss  of 
fertility  to  the  soil  and  the  failure  to  feed  the  by-products  of 
grain  to  stock  within  the  State),  amounted  to  fifty-five  millions 
of  dollars  to  the  wheat  raisers  of  North  Dakota.  It  answered 
the  contention  that  the  industries  involved  were  private  in  their 
nature,  by  stating  that  all  of  them  belonged  to  the  State  of  North 
Dakota,  and  therefore  the  activities  authorized  by  the  legislation 
were  to  be  distinguished  from  business  of  a  private  nature  hay- 
ing private  gain  for  its  objective. 

As  to  the  Home  Building  Act,  that  was  sustained  because  of 
the  promotion  of  the  general  welfare  in  providing  homes  for  the 
people,  a  large  proportion  of  whom  were  tenants  movirlg  from 
place  to  place.     It  was  believed  and  affirmed  by  the  Supreme 
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Court  of  North  Dakota  that  the  opportunity  to  secure  and  main« 
tain  homes  would  promote  the  general  welfare,  and  that  the 
provisions  of  the  statutes  to  enable  this  feature  of  the  system 
to  become  effective  would  redound  to  the  general  benefit. 

As  we  have  said,  the  question  for  us  to  consider  and  deter- 
mine is  whether  this  system  of  legislation  is  violative  of  the 
Federal  Constitution  because  it  amounts  to  a  taking  of  property 
without  due  process  of  law.  The  precise  question  herein  in- 
volved so  far  as  we  have  been  able  to  discover  has  never  been 
presented  to  this  court.  The  nearest  approach  to  it  is  found 
in  Jones  v.  City  of  Portland,  245  U.  S.  217,  in  which  we  held 
that  an  act  of  the  State  of  Maine  authorizing  cities  or  towns  to 
establish  and  maintain  wood,  coal  and  fuel  yards  for  the  pur- 
pose of  selling  these  necessaries  to  the  inhabitants  of  cities  and 
towns,  did  not  deprive  taxpayers  of  due  process  of  law  within 
the  meaning  of  the  Fourteenth  Amendment.  In  that  case  we 
reiterated  the  attitude  of  this  court  towards  state  legislation,  and 
repeated  what  had  been  said  before,  that  what  was  or  was  not 
a  public  use  was  a  question  concerning  which  local  authority, 
legislative  and  judicial,  had  especial  means  of  securing  infor- 
mation to  enable  them  to  form  a  judgment;  and  particularly, 
that  the  judgment  of  the  highest  court  of  the  State  declaring 
a  given  use  to  be  public  in  its  nature,  would  be  accepted  by  this 
court  unless  clearly  unfounded.  In  that  case  the  previous  de- 
cisions of  this  court,  sustaining  this  proposition,  were  cited  with 
approval,  and  a  quotation  was  made  from  the  opinion  of  the  Su- 
preme Court  of  Maine  justifying  the  legislation  under  the  con- 
ditions prevailing  in  that  State.  We  think  tlie  principle  of  that 
decision  is  applicable  here. 

This  is  not  a  case  of  undertaking  to  aid  private  institutions  by 
public  taxation  as  was  the  fact  in  Citizens'  Savings  &  Loan  As- 
sociation V.  Topeka,  20  Wall.  655,  665.  In  many  instances 
States  and  municipalities  have  in  late  years  seen  fit  to  enter 
upon  projects  to  promote  the  public  welfare  which  in  the  past 
have  been  considered  entirely  within  the  domain  of  private  en- 
terprise. 

Under  the  peculiar  conditions  existing  in  North  Dakota,  which 
are  emphasized  in  the  opinion  of  its  higliest  court,  if  the  State 
sees  fit  to  enter  upon  such  enterprises  as  are  here  involved,  with 
the  sanction  of  its  constitution,  its  legislature  and  its  people, 
we  are  not  prepared  to  say  that  it  is  within  the  authority  of 
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this    court,    in    enforcing    the    observance    of    the    Fourteenth 
Amendment,  to  set  aside  such  action  by  judicial  decision. 

Affirmed. 

NoTE__Taxes  are  thus  defined  by  Chief  Justice  Cooley:  "Taxes  are 
the  enforced  proportional  contributions  from  persons  and  property, 
levied  by  the  State  by  virtue  of  its  sovereignty  for  the  support  of 
government  and  for  all  public  needs,"  The  Law  of  Taxation,  fourth 
edition,  I,  61.  The  power  of  taxation  "is  exercised  upon  the  assump- 
tion of  an  equivalent  rendered  to  the  taxpayer  in  the  protection  of 
his  person  or  property,  in  adding  to  the  value  of  such  property,  or 
In  the  creation  or  maintenance  of  public  conveniences  in  which  he 
shares."  Union  Refrigerator  Transit  Co.  v.  Kentucky  (1905),  199  U.  S. 
194,  202.  While  in  theory  taxation  and  protection  are  reciprocal,  one 
vho  cannot  possibly  receive  any  direct  benefit  from  a  tax  may  never- 
theless be  subject  to  it.  Taxation  is  based  upon  the  assumption  "that 
the  existence  of  government  is  a  necessity;  that  it  cannot  continue 
without  means  to  pay  its  expenses;  that  for  those  means  it  has  the 
right  to  compel  all  citizens  and  property  within  its  limits  to  contribute; 
and  that  for  such  contribution  it  renders  no  return  of  special  benefit 
to  any  property,  but  only  secures  to  the  citizen  that  general  benefit 
which  results  from  protection  to  his  person  and  property,  and  the 
promotion  of  those  various  schemes  which  have  for  their  object  the 
welfare  of  all."  Illinois  Central  Ry.  v.  Decatur  (1893),  147  U.  S.  190. 
198.  Not  all  financial  exactions  levied  by  public  authority  are  taxes. 
If  the  purpose  is  revenue,  the  levy  is  a  tax,  but  if  the  purpose  is 
regulation,  even  though  a  considerable  revenue  result,  it  is  an  exer- 
tion of  the  police  power.  Some  levies,  such  as  a  license  fee  for  sell- 
ing cigarettes,  may  contain  both  elements,  Gundling  v.  City  of  Chi- 
cago (1900),  177  U.  S.  183.  The  distinction  between  taxation  and 
regulation  is  Important  in  the  interpretation  of  the  constitutions  and 
statutes  of  the  States,  for  the  power  to  tax  does  not  include  the  power 
to  regulate  nor  vice  versa.  Taxation  is  also  to  be  distinguished  from 
the  right  of  eminent  domain.  "Each  is  governed  by  its  own  prin- 
ciples." Houck  V.  Little  River  Drainage  District  (1915),  239  U.  S. 
254.  Eminent  domain  is  equivalent  to  a  forced  sale,  while  taxation  is 
a  forced  contribution.  Constitutional  provisions  which  forbid  the  tak- 
ing of  private  property  for  public  use  without  compensation  are  a 
limitation  upon  the  right  of  eminent  domain  and  not  upon  the  power 
of  taxation.  Oilman  v.  Sheboygan  (18G3),  2  Black,  510.  Taxes  are 
also  to  bo  distinguished  from  fees  paid  for  a  special  service,  such  as 
an  Inspection  fee.  Pace  v.  Burgess  (1870),  92  U.  S.  372;  Huse  v.  Glover 
(1886),  119  U.  S.  543,  and  from  a  penalty  levied  upon  those  who  pur- 
sue a  defined  line  of  conduct,  Child  Labor  Tax  Case  (1922),  259  U.  S. 
20. 

A  public  levy  which  Is  not  for  a  public  purpose  is  not  a  tax.  A 
public  purpose  Is  an  essential  factor  in  a  tax.  What  Is  a  public  pur- 
pose Is  primarily  a  qufstion  for  the  determination  of  the  legislature, 
but  its  determination  Is  subject  to  review  by  the  courts.  If  a  legisla- 
ture could  make  any  levy  lawful  which  it  was  pleased  to  call  a  tax, 
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it  would  have  unlimited  power  to  plunder  the  citizen,  Cole  v.  La 
Grange  (1884),  113  U.  S.  1.  Since  a  levy  which  is  not  for  a  public  pur- 
pose is  merely  a  compulsory  transfer  of  property  from  one  person  to 
another,  the  government  acting  as  transfer  agent,  it  deprives  a  citizen 
of  his  property  without  due  process  of  law.  Every  doubt  as  to  whether 
a  levy  is  for  a  public  purpose  is  resolved  in  favor  of  the  legislative 
determination  and  it  will  be  set  aside  by  the  courts  only  in  extreme 
cases.  This  is  particularly  true  of  the  action  of  the  Federal  courts 
in  reviewing  the  tax  measures  of  the  State  legislatures.  They  will 
not  interfere  "unless  it  is  clear  beyond  reasonable  controversy  that 
rights  secured  by  the  Federal  Constitution  have  been  violated,"  Green 
V.  PYazier  (1920),  253  U.  S.  233.  In  Hairston  v.  Danville  &  Western 
Ry.  (1908),  208  U.  S.  598  it  is  stated  that  the  United  States  Supreme 
Court  has  never  overruled  the  decision  of  the  Supreme  Court  of  any 
State  as  to  whether  the  levy  under  discussion  was  for  a  public  purpose. 
Since  a  government  may  contract  debts,  it  may  impose  taxes  for 
their  payment,  but  if  the  debt  be  unlawful,  it  is  not  a  debt  and  a  levy 
for  its  payment  is  not  a  tax.  But  a  claim  which  is  not  enforceable  at 
law  may  be  a  moral  obligation  and  money  may  be  raised  by  taxation 
for  its  payment.  United  States  v.  Realty  Co.  (1896),  163  U.  S.  427. 
Education  is  everywhere  regarded  as  a  public  purpose  for  which 
taxes  may  be  imposed,  and  in  many  States  public  funds  may  be  used 
for  the  support  of  private  educational  institutions.  In  Curtis  v. 
Whipple  (1869),  24  Wis.  350,  it  was  held  that  a  town  could  not  levy 
taxes  in  aid  of  the  erection  of  buildings  for  a  school  to  be  owned  and 
controlled  by  a  private  corporation.  Libraries,  parks  and  playgrounds 
may  be  supported  by  taxation,  but  there  is  much  difference  of  opinion 
among  the  States  as  to  how  far  the  furnishing  of  amusement  is  a 
function  of  government.  An  appropriation  for  public  band  concerts 
has  been  sustained,  Hubbard  v.  Taunton  (1886),  140  Mass.  467,  as  well 
as  the  erection  of  a  municipal  auditorium,  Denver  v.  Hallett  (1905), 
34  Colo.  393.  The  erection  and  maintenance  of  an  opera  house  is 
regarded  as  a  public  function  in  California,  Egan  v.  San  Francisco 
(1913),  165  Cal.  576,  but  not  in  Iowa,  Brooks  v.  Brooklyn  (1910),  146 
Iowa,  136.  A  road  with  a  view  of  the  ocean  on  one  side  and  of  a 
mountain  range  on  the  other,  constituting  "a  scenic  highway  of  great 
beauty,"  is  a  public  use  even  though  of  no  commercial  utility,  Rindge 
Company  v.  Los  Angeles  (1923),  262  U.  S.  700.  The  operation  of  a 
street  railway  is  a  public  purpose,  and  if  a  road  is  operating  at  a  loss, 
taxes  may  be  levied  to  make  up  the  deficit  and  enable  the  company  to 
earn  a  fair  return  on  the  investment,  Boston  v.  Jackson  (1922),  260 
U.  S.  309.  The  supplying  of  means  of  transportation  is  generally  re- 
garded as  a  public  purpose  and  although  private  interests  benefit 
from  public  aid  to  the  construction  of  railways,  turnpikes  or  canals, 
the  public  welfare  is  also  sub.stantially  promoted  and  hence  the  use  of 
the  taxing  power  is  justified.  "Though  the  corporation  was  private, 
its  work  was  public,  as  much  so  as  though  it  were  to  be  constructed 
by  the  State,"  Pine  Grove  v.  Talcott  (1S74),  19  Wallace,  666,  676;. 
Olcott  V.  Fond  du  Lac  County  (1872),  16  Wallace,  678,  but  contra, 
People  V.  Salem  (1870),  20  Mich,  452.  The  construction  of  a  tunnel 
to  be  leased  to  a  railway  and  also  to  be  used  for  telegraph  and  tele 
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phone  lines,  water  mains,  and  the  transmission  of  power  Is  a  public 
use  warranting  the  use  of  the  taxing  power,  Milheim  v.  Moffat  Tunnel 
Improvement  District  (1923),  262  U.  S.  710.  Other  examples  of  a 
public  purpose  are  found  in  Moore  v.  Sanford  (1890),  151  Mass.  285 
(improvement  of  Boston  harbor  and  construction  of  public  wharves); 
Olcott  V.  Fond  du  Lac  County  (1872),  16  Wallace,  678  (construction 
of  a  railway),  but  contra.  People  v.  Salem  (1870),  20  Mich.  452;  Prince 
V.  Crocker  (1896),  166  Mass.  347  (construction  of  a  subway  for  pas- 
senger traffic);  North  Dakota  v.  Nelson  County  (1890),  1  No.  Dak. 
88  (loans  to  farmers  for  purchase  of  seed-grain  in  counties  where 
there  had  been  successive  failures  of  crops),  but  contra,  State  v.  Osaw- 
kee  Township  (1S75).  14  Kansas,  418;  Burlington  Township  v.  Beas- 
ley  (1S76),  94  U.  S.  310  (bonds  in  aid  of  a  grist  mill  operated  by 
water-power),  but  contra,  Osborne  v.  Adams  County  (1883),  106  U.  S. 
181  (where  the  grist  mill  was  operated  by  steam) ;  Van  Sicklen  v. 
Burlington  (1854),  27  Vt.  70  (maintenance  of  fire  companies);  Dag- 
gett V.  Colgan  (1891),  92  Cal.  53,  annotated  in  14  L.  R.  A.  475  (appro- 
priation for  a  State  exhibit  at  a  world's  fair) ;  State  v.  Clausen  (1920), 
110  Wash.  525  (purchase  of  unoccupied  land  for  improvement  and 
pale  to  settlers);  Carman  v.  Hickman  County  (1919),  185  Ky.  630  (pro- 
motion of  agricultural  extension  work  and  home  economics) ;  Carson 
V.  St.  Francis  Levee  District  (1894),  59  Ark.  513  (protection  of  low 
lands  from  overflow);  Jones  v.  City  of  Portland  (1917),  245  U.  S.  217 
(maintenance  of  a  public  fuel  yard.  "Heat  is  as  indispensable  to  the 
people  as  is  light  or  water.");  Holton  v.  City  of  Camilla  (1910),  134 
Ga.  560  (manufacture  and  sale  of  ice),  but  contra,  Union  Ice  &  Coal 
Co.  v.  Town  of  Ruston  (1914),  135  La.  898,  and  State  v.  Orear  (1919), 
277  Mo.  303.  I>evies  were  held  not  to  be  for  a  public  purpose  in  State 
ex  rel.  v.  Snitzler  (1898),  143  Mo.  287  (tax  to  be  expended  for  sup- 
port of  needy  students  at  the  State  university) ;  Dodge  v.  Mission 
Township  (1901),  46  C.  C.  A.  G61  (support  of  a  public  sorghum  mill); 
MacKenzIe  v.  Wooley  (1888),  39  La.  Ann.  944  (aid  in  building  a  pub- 
lic cotton  compress);  Lowell  et  al.  v.  Boston  (1873),  111  Mass.  454 
(loans  to  land  owners  whose  buildings  had  been  destroyed  in  the 
Boston  fire);  Michigan  Sugar  Co.  v.  Auditor  General  (1900),  124 
Mich.  674  (payment  of  a  sugar  bounty);  Deal  v.  Mississippi  County 
(1891),  107  Mo.  464  (aid  in  planting  trees  on  private  land);  Attorney- 
General  V.  Eau  Claire  (1875),  37  Wis.  400  (construction  of  a  dam  for 
purpose  of  selling  water  power  to  manufacturers);  State  v.  Williams 
(1919).  43  Nev.  290  (loans  to  private  landowners  for  reclamation  of 
arid  lands);  Paciflc  Bridge  Co.  v.  Kirkham  (1880),  54  Cal.  558  (con- 
struction of  a  bridge  on  private  property);  Smith  v.  Smythe  (1910), 
197  N.  Y.  4.'.7  (maintenance  of  ways  dedifated  to  the  public  but  never 
accepted);  Waples  v.  Marrast  (1916),  108  Tex.  5  (conduct  of  a  party 
primary  for  nominating  a  candidate  for  the  Presidency);  Manning  v. 
City  of  Devils  Lake  (1904),  13  N.  D.  47  (development  of  local  trade); 
Parkorsburg  v.  Brown  (1882),  106  U.  S.  487;  Welsmer  v.  Douglas 
<1876).  64  N.  Y.  91  (aid  of  a  private  manufacturing  plant);  Oxnard 
Beet  Sugar  Co.  v.  State  (1905),  73  Neb.  57  (aid  to  manufacturers  of 
sugar  from  beets  grown  in  the  State);  State  v.  Lynch  (1913),  88  Ohio 
St.  71    (construction   of  a  municipal   moving  picture   theater);    King- 
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man  v.  City  of  Brockton  (1891),  153  Mass.  255  (construction  of  a  hall 
for  the  G.  A.  R.). 

The  classic  treatise  on  taxation  In  the  United  States  ia  Cooley,  The 
Law  of  Taxation.  See  also  Gray,  Limitations  on  the  Taxing  Power; 
Judson,  A  Treatise  on  the  Power  of  Taxation,  State  and  Federal,  in 
the  United  States;  Beale,  Cases  on  Taxation. 


Section  2.    Forms  of  Taxation. 

LICENSE  TAX  CASES. 

Supreme  Court  of  the  United  States.     1867. 
5  Wallace,  462. 

Certificate  of  division  from  the  Circuit  Courts  of  the  United 
States  for  the  Districts  of  Massachusetts,  the  Northern  District 
of  New  York  and  the  Southern  District  of  New  York. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey. 

[Congress,  by  an  internal  revenue  act  of  1864,  enacted  that 
no  persons  should  be  eng'ag'ed  in  certain  trades  or  businesses,  in- 
cluding those  of  selling  lottery  tickets  and  retail  dealing  in 
liquors,  until  they  should  have  obtained  a  ''license"  from  the 
United  States.  By  an  amendatory  act  adopted  in  1866,  the 
words  "special  tax"  were  substituted  for  the  word  "license." 
In  New  York  and  New  Jersey,  the  selling  of  lottery  tickets,  and 
in  Massachusetts,  the  retailing  of  liquors  (with  certain  excep- 
tions) were  strictly  forbidden.  In  this  state  of  the  law,  nine 
cases  were  brought  in  Massachusetts,  New  York  and  New  Jer- 
sey for  failure  to  comply  with  the  act  of  Congress,  and  all  were 
brought  to  the  Supreme  Court  eiffter  on  certificate  of  division 
or  on  writ  of  error.] 

The  Chief  Justice  [Chase]  .  .  .  delivered  the  opinion 
of  the  court.     .    .    . 

We  come  now  to  examine  a  more  serious  objection  to  the  legis- 
lation of  Congress  in  relation  to  the  dealings  in  controversy.  It 
was  argued  for  the  defendants  in  error  that  a  license  to  carry 
on  a  particular  business  gives  an  authority  to  carry  it  on ;  that 
the  dealings  in  controversy  were  parcel  of  the  internal  trade  of 
the  State  in  which  the  defendants  resided;  that  the  internal 
trade  of  a  State  is  not  subject,  in  any  respect,  to  legislation  by 
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Congress,  and  can  neither  be  licensed  nor  prohibited  by  its  au- 
thority;  that  licenses  for  such  trade,  granted  under  acts  of  Con- 
gress, must  therefore  be  absolutely  null  and  void;  and,  conse- 
quently, that  penalties  for  carrying  on  such  trade  without  such 
license  could  not  be  constitutionally  imposed. 

This  series  of  propositions,  and  the  conclusion  in  which  it  ter- 
minates, depends  on  the  postulate  that  a  license  necessarily  con- 
fers an  authority  to  carry  on  the  licensed  business.  But  do  the 
licenses  required  by  the  acts  of  Congress  for  selling  liquor  and 
lottery  tickets  confer  any  authority  whatever? 

It  is  not  doubted  that  where  Congress  possesses  constitutional 
power  to  regulate  trade  or  intercourse,  it  may  regulate  by  means 
of  licenses  as  well  as  in  other  modes ;  and,  in  case  of  such  regula- 
tion, a  license  will  give  to  the  licensee  authority  to  do  whatever 
is  authorized  by  its  terms. 

Thus,  Congress  having  power  to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  States,  and  with  the  Indian 
tribes,  may,  without  doubt,  provide  for  granting  coasting  li- 
censes, licenses  to  pilots,  licenses  to  trade  with  the  Indians,  and 
any  other  licenses  necessary  or  proper  for  the  exercise  of  tliat 
great  and  extensive  power ;  and  the  same  observation  is  appli- 
cable to  every  other  power  of  Congress,  to  the  exercise  of  which 
the  granting  of  licenses  may  be  incident.  All  such  licenses  con- 
fer authority,  and  give  rights  to  the  licensee. 

But  very  different  considerations  apply  to  the  internal  com- 
merce or  domestic  trade  of  the  States.  Over  this  commerce  and 
trade  Congress  has  no  power  of  regulation  nor  any  direct  con- 
trol. This  power  belongs  exclusively  to  the  States.  No  inter- 
ference by  Congress  with  the  business  of  citizens  transacted 
within  a  State  is  warranted  by  the  Constitution,  except  such  as 
is  strictly  incidental  to  the  exercise  of  powers  clearly  granted  to 
the  legislature.  The  power  to  authorize  a  business  within  a 
State  Is  plainly  repugnant  to  the  exclusive  power  of  the  State 
over  the  same  subject.  It  is  true  that  the  power  of  Congress 
to  tax  is  a  very  extensive  power.  It  is  given  in  the  Constitution, 
with  only  one  exception  and  only  two  qualifications.  Congress 
cannot  tax  exports,  and  it  must  impose  direct  taxes  by  the  rule 
of  apportionment,  and  indirect  taxes  by  the  rule  of  uniformity. 
Thus  limited,  and  thus  only,  it  reaches  every  subject,  and  may 
be  exerci.sed  at  discretion.  But  it  reaches  only  existing  subjects. 
Congress  cannot  authorize  a  trade  or  business  within  a  State  in 
order  to  tax  it. 
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If,  therefore,  the  licenses  under  consideration  must  be  re- 
garded as  giving  authority  to  carry  on  the  branches  of  business 
which  they  license,  it  might  be  difficult,  if  not  impossible,  to  rec- 
oncile the  granting  of  them  with  the  Constitution. 

But  it  is  not  necessary  to  regard  these  laws  as  gi\dng  such 
authority.  So  far  as  they  relate  to  trade  within  State  Jimits, 
they  give  none,  and  can  give  none.  They  simply  express  the 
purpose  of  the  government  not  to  interfere  by  penal  proceed- 
ings w^th  the  trade  nominally  licensed,  if  the  required  taxes  are 
paid.  The  power  to  tax  is  not  questioned,  nor  the  power  to  im- 
pose penalties  for  non-payment  of  taxes.  The  granting  of  a 
license,  therefore,  must  be  regarded  as  nothing  more  than  a 
mere  form  of  imposing  a  tax,  and  of  implying  nothing  except 
that  the  licensee  shall  be  subject  to  no  penalties  under  national 
law,  if  he  pays  it. 

This  construction  is  warranted  by  the  practice  of  the  govern- 
ment from  its  organization.    .    .    . 

With  this  course  of  legislation  in  view,  we  cannot  say  that 
there  is  anything  contrary  to  the  Constitution  in  these  pro- 
visions of  the  recent  or  existing  internal  revenue  acts  relating 
to  licenses. 

Nor  are  we  able  to  perceive  the  force  of  the  other  objection 
made  in  argument,  that  the  dealings  for  which  licenses  are  re- 
quired being  prohibited  by  the  laws  of  the  State,  cannot  be 
taxed  by  the  National  government.  There  would  be  great  force 
in  it  if  the  licenses  were  regarded  as  giving  authority,  for  then 
there  would  be  a  direct  conflict  between  National  and  State  legis- 
lation on  a  subject  which  the  Constitution  places  under  the 
exclusive  control  of  the  States. 

But,  as  w^e  have  already  said,  these  licenses  give  no  authority. 
They  are  mere  receipts  for  taxes.  And  this  would  be  true  had 
the  internal  revenue  act  of  1864,  like  those  of  1794  and  1813, 
been  silent  on  this  head.  But  it  was  not  silent.  It  expressly 
provided,  in  section  sixty-seven,  that  no  license  provided  for  in 
it  should,  if  granted,  be  construed  to  authorize  any  business 
within  any  State  or  Territory  prohibited  by  the  laws  thereof,  or 
so  as  to  prevent  the  taxation  of  the  same  business  by  the  State, 
.  .  .  There  is  nothing  hostile  or  contradictory,  therefore,  in 
the  acts  of  Congress  to  the  legislation  of  the  States.     .     .    . 

Congress,  in  framing  the  act  of  1866,  has  carefully  guarded 
against  any  misconstruction  of  the  legislative  intention  by  sub- 
stituting throughout  the  term  "special  tax"  for  the  word  "li- 
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cense.*'  This  judicious  legislation  has  removed  all  future  possi- 
bility of  the  error  which  has  been  common  among  persons  en- 
gaged in  particular  branches  of  business,  that  they  derived 
from  the  licenses  they  obtained  under  the  internal  revenue  laws, 
an  authority  for  carrying  on  the  licensed  business  independently 
of  State  regulation  and  control.  And  it  throws,  moreover,  upon 
the  previous  legislation  all  the  light  of  a  declaratory  enact- 
ment.   .    .    . 

Ordered  accordingly. 


WOODRUFF  V.  PARHAM. 

RuPRKME  Court  or  the  United  States.     1869. 
8  Wallace,  123. 

Error  to  the  Supreme  Court  of  Alabama. 

[The  City  of  ^Mobile,  Alabama,  authorized  the  collection  of  a 
tax  on  sales  at  auction.  Woodruff,  an  auctioneer,  received  mer- 
chandise from  points  outside  of  Alabama  and  sold  it  in  Mobile 
in  the  original  packages.  When  the  tax  collector  demanded  the 
tax  due  under  the  above  ordinance,  Woodruff  refused  to  pay 
on  the  ground  that  the  tax  was  contrary  to  the  Constitution. 
The  tax  having  been  sustained  by  the  Supreme  Court  of  Ala- 
bama, Woodruff  sued  ouf  a  writ  of  error.] 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  case  was  heard  by  the  court  of  the  State  of  Alabama  upon 
an  a^eed  statement  of  facts,  and  that  statement  fully  raises 
the  question  whether  merchandise  brought  from  other  States  and 
sold,  under  the  circumstances  stated,  comes  within  the  prohibi- 
tion of  the  Federal  Constitution,  that  no  State  shall,  without  the 
consent  of  Congress,  levy  any  imposts  or  duties  on  imports  or 
--xporta.  And  it  is  claimed  that  it  also  brings  the  case  within  the 
principles  laid  down  by  this  court  in  Brown  v.  Maryland.    .    . 

The  tax  of  the  State  of  Maryland,  which  was  the  subject  of 
controversy  in  that  ca.se,  was  limited  by  its  terms  to  importers 
of  foreign  articles  or  commodities,  and  the  proposition  that  we 
arc  now  to  consider  Is  whether  the  provision  of  the  Constitution 
to  which  we  have  referred  extends,  in  its  true  meaning  and  in- 
tent, to  articles  brought  from  one  State  of  the  Union  into  an- 
other.     .     .     . 
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The  words  impost,  imports,  and  exports  are  frequently  used  in 
the  Constitution.  They  have  a  necessary  correlation,  and  when 
we  have  a  clear  idea  of  what  either  word  means  in  any  particu- 
lar connection  in  which  it  may  be  found,  we  have  one  of  the 
most  satisfactory  tests  of  its  definition  in  other  parts  of  the  same 
instrument. 

In  the  case  of  Brown  v.  Maryland,  the  word  imports,  as  used 
in  the  clause  now  under  consideration,  is  defined,  both  on  the 
authority  of  the  lexicons  and  of  usage,  to  be  articles  brought 
into  the  country;  and  impost  is  there  said  to  be  a  duty,  custom, 
or  tax  levied  on  articles  brought  into  the  country.  In  the  ordi- 
nary use  of  these  terms  at  this  day,  no  one  would,  for  a  moment, 
think  of  them  as  having  relation  to  any  other  articles  than  those 
brought  from  a  country  foreign  to  the  United  States,  and  at  the 
time  the  case  of  Brown  v.  ]\Iaryland  was  decided — namely,  in 
1827 — it  is  reasonable  to  suppose  that  the  general  usage  was  the 
same,  and  that  in  defining  imports  as  articles  brought  into  the 
country,  the  Chief  Justice  used  the  word  country  as  a  synonym 
for  United  States. 

But  the  word  is  susceptible  of  being  applied  to  articles  intro- 
duced from  one  State  into  another,  and  we  must  inquire  if  it 
was  so  used  by  the  framers  of  the  Constitution. 

Leaving,  then,  for  a  moment,  the  clause  of  the  Constitution 
under  consideration,  we  find  the  first  use  of  any  of  these  correla- 
tive terms  in  that  clause  of  the  eighth  section  of  the  first  article, 
which  begins  the  enumeration  of  the  powers  confided  to  Con- 
gress. 

"The  Congress  shall  have  power  to  levy  and  collect  taxes,  du- 
ties, imposts,  and  excises,  .  .  .  but  all  duties,  imposts,  and 
excises  shall  be  uniform  throughout  the  United  States." 

Is  the  word  impost,  here  used,  intended  to  confer  upon  Con- 
gress a  distinct  power  to  levy  a  tax  upon  aU  goods  or  merchan- 
dise carried  from  one  State  into  another?  Or  is  the  power  lim- 
ited to  duties  on  foreign  imports?  If  the  former  be  intended, 
then  the  power  conferred  is  curiously  rendered  nugatory  by 
the  subsequent  clause  of  the  ninth  section,  which  declares  that 
no  tax  shall  be  laid  on  articles  exported  from  any  State,  for  no 
article  can  be  imported  from  one  State  into  another  which  is 
not,  at  the  same  time,  exported  from  the  former.  But  if  we 
give  to  the  word  imposts,  as  used  in  the  first-mentioned  clause, 
the  definition  of  Chief  Justice  Marshall,  and  to  the  word  export 
the  corresponding  idea  of  something  carried  out  of  the  United 
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States,  we  have,  in  the  power  to  lay  duties  on  imports  from 
abroad,  and  the  prohibition  to  lay  such  duties  on  exports  to 
other  countries,  the  power  and  its  limitations  concerning  im- 
posts. 

It  is  also  to  be  remembered  that  tlie  Convention  was  here  giv- 
ing the  right  to  lay  taxes  by  National  authority  in  connection 
with  paying  the  debts  and  providing  for  the  common  defence 
and  the  general  welfare,  and  it  is  a  reasonable  inference  that 
they  had  in  view,  in  the  use  of  the  w^ord  imports,  those  articles 
which,  being  introduced  from  other  nations  and  diffused  gen- 
erally over  the  country  for  consumption,  would  contribute,  in  a 
common  and  general  way,  to  the  support  of  the  National  gov- 
ernment. If  internal  taxation  should  become  necessary,  it  was 
provided  for  by  the  terms  taxes  and  excises. 

There  are  two  provisions  of  the  clause  under  which  exemption 
from  State  taxation  is  claimed  in  this  case,  which  are  not  with- 
out influence  on  that  prohibition,  namely :  that  any  State  may, 
with  the  assent  of  Congress,  lay  a  tax  on  imports,  and  that  the 
net  produce  of  such  tax  shall  be  for  the  benefit  of  the  Treasury 
of  the  United  States.  The  framers  of  the  Constitution,  claim- 
ing for  the  General  Government,  as  they  did,  all  the  duties  on 
foreign  goods  imported  into  the  country,  might  well  permit  a 
State  that  wished  to  tax  more  heavily  than  Congress  did,  foreign 
liquors,  tobacco,  or  other  articles  injurious  to  the  community, 
or  which  interfered  with  their  domestic  policy,  to  do  so,  pro- 
vided such  tax  met  the  approbation  of  Congress,  and  was  paid 
into  the  Federal  treasury.  But  that  it  was  intended  to  permit 
such  a  tax  to  be  imposed  by  such  authority  on  the  products  of 
neighboring  States  for  the  use  of  the  Federal  government,  and 
that  Congress,  under  this  temptation,  was  to  arbitrate  between 
the  State  wliich  proposed  to  levy  the  tax  and  those  which  op- 
posed it,  seems  altogether  improbable. 

Yet  this  must  be  the  construction  of  the  clause  in  question  if 
it  has  any  reference  to  goods  imported  from  one  State  into 
another. 

If  we  turn  for  a  moment  from  the  consideration  of  the  lan- 
guage of  the  Constitution  to  the  history  of  its  formation  and 
adoption,  we  shall  find  additional  reason  to  conclude  that  the 
words  imports  and  imposts  were  used  with  exclusive  reference 
to  articles  imported  from  foreign  countries. 

Section  three,  article  six,  of  the  Confederation  provided  that 
no  State  should  lay  imposts  or  duties  which  might  interfere  with 
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any  stipulation  in  treaties  entered  into  by  the  United  States; 
and  section  one,  article  nine,  that  no  treaty  of  commerce  should 
be  made  whereby  the  legislative  power  of  the  respective  States 
should  be  restrained  from  imposing  such  imposts  and  duties  on 
foreigners  as  their  own  people  were  subjected  to,  or  from  pro- 
hibiting the  exportation  or  importation  of  any  species  of  goods 
or  commodities  whatsoever.  In  these  two  articles  of  the  Con- 
federation, the  words  imports,  exports,  and  imposts  are  used 
with  exclusive  reference  to  foreign  trade,  because  they  have 
regard  only  to  the  treaty-making  power  of  the  federation. 

As  soon  as  peace  was  restored  by  the  success  of  the  Revolu- 
tion, and  commerce  began  to  revive,  it  became  obvious  that  the 
most  eligible  mode  of  raising  revenue  for  the  support  of  the 
General  Government  and  the  payment  of  its  debts  was  by  du- 
ties on  foreign  merchandise  imported  into  the  country.  .  .  . 
And  the  discussions  of  the  Congress  of  that  day  .  .  .  are  full 
of  the  subject  of  the  injustice  done  by  the  States  who  had  good 
seaports,  by  duties  levied  in  those  ports  on  foreign  goods  de- 
signed for  States  who  had  no  such  ports. 

In  this  state  of  public  feeling  in  this  matter,  the  Constitutional 
Convention  assembled. 

Its  very  first  grant  of  power  to  the  new  government  about  to 
be  established,  was  to  lay  and  collect  imposts  or  duties  on  foreign 
goods  imported  into  the  country,  and  among  its  restraints  upon 
the  States  was  the  corresponding  one  that  they  should  lay  no 
duties  on  imports  or  exports.     .     .    . 

So  far  as  our  research  has  extended,  neither  the  word  export, 
import,  or  impost  is  to  be  found  in  the  discussions  on  this  sub- 
ject, as  they  have  come  down  to  us  from  that  time,  in  reference 
to  any  other  than  foreign  commerce,  without  some  special  form 
of  words  to  show  that  foreign  commerce  is  not  meant.     .     .    . 

Whether  we  look,  then,  to  the  terms  of  the  clause  of  the  Con- 
stitution in  question,  or  to  its  relation  to  the  other  parts  of  that 
instrument,  or  to  the  history  of  its  formation  and  adoption,  or  to 
the  comments  of  the  eminent  men  who  took  part  in  those  trans- 
actions, we  are  forced  to  the  conclusion  that  no  intention  existed 
to  prohibit,  by  this  clause,  the  right  of  one  State  to  tax  articles 
brought  into  it  from  another.  If  we  examine  for  a  moment  the 
results  of  an  opposite  doctrine,  we  shall  be  well  satisfied  with 
the  wisdom  of  the  Constitution  as  thus  construed. 

The  merchant  of  Chicago  who  buys  his  goods  in  New  York  and 
sells  at  wholesale  in  the  original  packages,  may  have  his  millions 


622  CASES  ON  CONSTITUTIONAL  LAW. 

employed  in  trade  for  half  a  lifetime  and  escape  all  State,  coun- 
ty, and  city  taxes;  for  all  that  he  is  worth  is  invested  in  goods 
which  he  claims  to  be  protected  as  imports  from  New  York. 
Neither  the  State  nor  the  city  which  protects  his  life  and  prop- 
erty can  make  him  contribute  a  dollar  to  support  its  govern- 
ment, improve  its  thoroughfares  or  educate  its  children.  The 
merchant  in  a  town  in  IMassachusetts,  who  deals  only  in  whole- 
sale,  if  he  purchase  his  goods  in  New  York,  is  exempt  from 
taxation.  If  his  neighbor  purchase  in  Boston,  he  must  pay  all 
tlie  taxes  which  Massachusetts  levies  with  equal  justice  on  the 
property  of  all  its  citizens.  ...  It  is  obvious  that  if  articles 
brought  from  one  State  into  another  are  exempt  from  taxation, 
even  under  the  limited  circumstances  laid  down  in  the  case  of 
Brown  v.  Maryland,  the  grossest  injustice  must  prevail,  and 
equality  of  public  burdens  in  all  our  large  cities  is  impossible. 

The  case  of  Brown  v.  Maryland,  as  we  have  already  said,  arose 
out  of  a  statute  of  that  State,  taxing,  by  way  of  discrimination, 
importers  who  sold,  by  wholesale,  foreign  goods. 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
distinctly  bases  the  invalidity  of  the  statute,  (1)  On  the  clause 
of  the  Constitution  which  forbids  a  State  to  levy  imposts  or 
duties  on  imports;  and  (2)  That  which  confers  on  Congress  the 
power  to  regulate  commerce  with  foreign  nations,  among  the 
States,  and  with  the  Indian  tribes. 

The  casual  remark,  therefore,  made  in  the  close  of  the  opin- 
ion, "that  we  suppose  the  principles  laid  down  in  this  case  to 
apply  equally  to  importations  from  a  sister  State,*'  can  only 
be  received  as  an  intimation  of  what  they  might  decide  if  the 
ca.se  ever  came  before  them,  for  no  such  case  was  then  to  be 
decided.  It  is  not,  therefore,  a  judicial  decision  of  the  question, 
even  if  the  remark  was  intended  to  apply  to  the  first  of  the 
grounds  on  which  that  decision  was  placed. 

But  the  opinion  in  that  case  discusses,  as  we  have  said,  under 
two  distinct  heads,  the  two  clauses  of  the  Constitution  which  he 
supposed  to  be  violated  by  the  Maryland  statute,  and  the  remark 
above  quoted  follows  immediately  the  discussion  of  the  second 
proposition,  or  the  applicability  of  the  commerce  clause  to  that 
case. 

If  the  court  then  meant  to  say  that  a  tax  levied  on  goods  from 
a  sister  State  which  was  not  levied  on  goods  of  a  similar  charac- 
ter produced  within  the  State,  would  be  in  conflict  with  the 
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clause  of  the  Constitution  giving  Congress  the  right  **to  regu- 
late commerce  among  the  States,"  as  much  as  the  tax  on  foreign 
goods,  then  under  consideration,  was  in  conflict  with  the  au- 
thority "to  regulate  commerce  with  foreign  nations,"  we  agree 
to  the  proposition.     .     .     . 

The  case  before  us  is  a  simple  tax  on  sales  of  merchandise,  im 
posed  alike  upon  all  sales  made  in  Mobile,  whether  the  sales  be 
made  by  a  citizen  of  Alabama  or  of  another  State,  and  whether 
the  goods  sold  are  the  produce  of  that  State  or  some  other. 
There  is  no  attempt  to  discriminate  injuriously  against  the  prod- 
ucts of  other  States  or  the  rights  of  their  citizens,  and  the  case 
is  not,  therefore,  an  attempt  to  fetter  commerce  among  the 
States,  or  to  deprive  the  citizens  of  other  States  of  any  privilege 
or  immunity  possessed  by  citizens  of  Alabama.  But  a  law 
having  such  operation  w^ould,  in  our  opinion,  be  an  infringe- 
ment of  the  provisions  of  the  Constitution  which  relate  to  those 
subjects,  and  therefore  void.    .    .    . 

Judgment  affirmed. 

Mr.  Justice  Nelson,  dissenting.    ... 
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Supreme  Court  of  the  United  Pta'j-es.     1871. 
12  Wallace,  204. 

Error  to  the  Supreme  Court  of  Alabama. 

These  were  two  cases,  which,  though  coming  in  different  forms, 
.  wore  discussed  together  as  presenting  **  precisely  the 
same  question."     The  matter  was  thus: — 

The  Constitution  ordains  that  ''no  State  shall  without  the  con- 
sent of  Congress  lay  any  duty  of  tonnage."  With  this  provision 
in  force  as  superior  law,  the  State  of  Alabama  passed,  on  the 
22d  of  February,  1866,  a  revenue  law.  By  this  law,  the  rate 
of  taxation  for  property  gererally  was  the  one-half  of  one  per 
cent;  but  "on  all  steamboats,  vessels,  and  other  water  crafts  ply- 
ing in  the  navigable  waters  of  the  State,"  the  act  levied  a  tax 
at  *'the  rate  of  $1  per  ton  of  the  registered  tonnage  thereof." 
.  .  .  [A  tax  collector  having  demanded  payment  of  the  tax 
from  two  owners  of  vessels  wliicli  were  employed  exclusively  in 
navigation  between  points  in  Alabam-a.  one  owner  paid  under 
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protest  and  sued  to  recover  the  amount  paid,  while  the  other 
sought  to  enjoin  the  collection  of  the  tax.  In  each  case  the 
lower  court  held  tliat  the  tax  was  invalid,  but  was  reversed  by 
the  Supreme  Court  of  Alabama.  The  plaintiffs  then  sued  out 
a  writ  of  error.] 

Mr.  Justice  Clifford  delivered  the  judgment  of  the  court, 
giving  an  opinion  in  each  of  the  cases. 

I.  In  the  first  case. — .  .  .  Power  to  tax,  with  certain  ex- 
ceptions, resides  with  the  States,  independent  of  the  Federal 
government,  and  the  power,  when  confined  within  its  true  limits, 
may  be  exercised  without  restraint  from  any  Federal  authority. 
They  cannot,  however,  without  the  consent  of  Congress,  lay 
any  duty  of  tonnage,  nor  can  they  levy  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for 
executing  their  inspection  laws,  as  without  the  consent  of  Con- 
gress they  are  unconditionally  prohibited  from  exercising  any 
such  power.  Outside  of  those  prohibitions  the  power  of  the 
States  to  tax  extends  to  all  objects  within  the  sovereign  power 
of  the  States,  except  the  means  and  instruments  of  the  Federal 
government.  But  ships  and  vessels  owned  by  individuals  and 
belonging  to  the  commercial  marine  are  regarded  as  the  private 
property  of  their  owners,  and  not  as  the  instruments  or  means 
of  the  Federal  government,  and  as  such,  when  viewed  as  prop- 
erty, they  are  plainly  within  the  taxing  power  of  the  States,  as 
they  are  not  withdrawn  from  the  operation  of  that  power  by 
any  express  or  implied  prohibition  contained  in  the  Federal 
Constitution.    .    .    . 

Taxes  levied  by  a  State  upon  ships  and  vessels  owned  by  the 
citizens  of  the  State  as  property,  based  on  a  valuation  of  the 
Bame  as  property,  are  not  within  the  prohibition  of  the  Consti- 
tution, but  it  is  equally  clear  and  undeniable  that  taxes  levied 
by  a  State  upon  ships  and  vessels  as  instruments  of  commerce 
and  navigation  are  within  that  clause  of  the  instrument  which 
prohibits  the  States  from  levying  any  duty  of  tonnage,  without 
the  cons(mt  of  Congress;  and  it  makes  no  difference  whether  the 
ships  or  vessels  taxed  belong  to  the  citizens  of  the  State  which 
levies  the  tax  or  the  citizens  of  another  State,  as  the  prohibition 
is  general,  withdrawing  altogether  from  the  States  the  power  to 
lay  any  duty  of  tonnage  under  any  circumstances,  without  the 
fon.sent  of  Congress. 

Annual  taxes  upon  property  in  ships  and  vessels  are  continu- 
ally laid,  and  their  validity  was  never  doul)ted  or  called  in  ques- 
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tion,  but  if  the  States,  without  the  consent  of  Confess,  tax  ships 
or  vessels  as  instruments  of  commerce,  by  a  tonnage  duty,  or 
indirectly  by  imposing  the  tax  upon  the  master  or  crew,  they 
assume  a  jurisdiction  which  they  do  not  possess,  as  every  such 
act  falls   directly  within  the  prohibition  of  the   Constitution. 

Tonnage  duties  are  as  much  taxes  as  duties  on  imports  or 
exports,  and  the  prohibition  of  the  Constitution  extends  as  fully 
to  such  duties  if  levied  by  the  States  as  to  duties  on  imports  or 
exports,  and  for  reasons  quite  as  strong  as  those  which  induced 
the  framers  of  the  Constitution  to  withdraw  imports  and  exports 
from  State  taxation.  Measures,  however,  scarcely  distinguish- 
able from  each  other  may  flow  from  distinct  grants  of  power, 
as,  for  example,  Congress  does  not  possess  the  power  to  regulate 
the  purely  internal  commerce  of  the  States,  but  Congress  may 
enroll  and  license  ships  and  vessels  to  sail  from  one  port  to 
another  in  the  same  State ;  and  it  is  clear  that  such  ships  and 
vessels  are  deemed  ships  and  vessels  of  the  United  States,  and 
that  as  such  they  are  entitled  to  the  privileges  of  ships  and  ves- 
sels employed  in  the  coasting  trade.     .     .     . 

If  the  tax  levied  is  a  duty  of  tonnage,  it  is  conceded  that  it  is 
illegal,  and  it  is  difficult  to  see  how  the  concession  could  be 
avoided,  as  the  prohibition  is  express,  but  the  attempt  is  made 
to  show  that  the  legislature,  in  enacting  the  law  imposing  the 
tax,  merely  referred  to  the  registered  tonnage  of  the  steam- 
boats **as  a  way  or  mode  to  determine  and  ascertain  the  tax  to 
be  assessed  on  the  steamboats,  and  to  furnish  a  rule  or  rate  to 
govern  the  assessors  in  the  performance  of  their  duties.'* 

Suppose  that  could  be  admitted,  it  would  not  have  much  tend- 
ency to  strengthen  the  argument  for  the  defendant,  as  the  sug- 
gestion concedes  what  is  obvious  from  the  schedule,  that  the 
taxes  are  levied  without  any  regard  to  the  value  of  the  steam- 
boats. But  the  proposition  involved  in  the  suggestion  cannot 
be  admitted,  as,  by  the  very  terms  of  the  act,  the  tax  is  levied 
on  the  steamboats  wholly  irrespective  of  the  value  of  the  ves- 
sels as  property,  and  solely  and  exclusively  on  the  basis  of  their 
cubical  contents  as  ascertained  by  the  rules  of  admeasurement 
and  computation  prescribed  by  the  act  of  Congress.     .     .     . 

For  these  reasons  the  court  is  of  opinion  that  the  State  law 
levying  the  taxes  in  this  case  is  unconstitutional  and  void,  that 
the  judgment  of  the  State  Court  is  erroneous  and  that  it  musi 
be  reversed.     .     .    . 
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Judgment  reversed  with  costs.     .    .     . 

II.  In  the  Second  Case.  .  .  .  State  authority  to  tax  ships 
and  vessels,  it  is  supposed  by  the  respondent,  extends  to  all 
cases  where  the  ship  or  vessel  is  not  employed  in  foreign  com- 
merce or  in  commerce  between  ports  or  places  in  different  States. 
He  concedes  that  tlie  States  cannot  levy  a  duty  of  tonnage  on 
ships  or  vessels  if  the  ship  or  vessel  is  employed  in  foreign 
commerce  or  in  commerce  "among  the  States,"  but  he  denies 
tliat  the  prohibition  extends  to  ships  or  vessels  employed  in 
commerce  between  ports  and  places  in  the  same  State,  and  that 
is  the  leading  error  in  the  opinion  of  the  Supreme  Court  of  the 
State.    .    .    . 

Such  a  rule  as  that  assumed  by  the  respondent  would  incor- 
porate into  the  Constitution  an  exception  which  it  does  not 
contain.  Had  the  prohibition  in  terms  applied  only  to  ships 
and  vessels  employed  in  foreign  commerce  or  in  commerce 
among  the  States,  his  construction  would  be  right,  but  courts  of 
justice  cannot  add  any  new  provision  to  the  fundamental  law, 
and,  if  not,  it  seems  clear  to  a  demonstration  that  the  construc- 
tion assumed  by  the  respondent  is  erroneous. 

Decree  reversed,    .    •    • 


KNOWLTON  V.  MOORE. 

Supreme  Coubt  of  the  United  States.     1900. 
178  United  States,  41. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

[By  the  act  of  June  13,  1898,  Congress  provided  that  adminis- 
trators, executors  and  trustees  of  legacies  or  distributive  shares 
arising  from  personal  property  passing  by  will  or  by  the  intes- 
tate laws  of  any  State  or  Territory  should  be  subject  to  a  duty 
or  tax  which  varied  with  the  amount  of  the  estate  and  the  rela- 
tion.ship  of  the  beneficiary  to  the  deceased  owner.  Edwin  F. 
Knowlton,  domiciled  in  New  York,  left  a  personal  estate  ap- 
prai.sed  at  $2,624,029.63.  Under  his  will,  his  daughter  received 
property  valued  at  $1,731,996.25;  a  brother,  $100;  another 
brother,  $100,000;  a  sister,  $5000,  and  a  church,  $5000.  The 
remainder  was  subject  to  contingencies  and  the  ultimate  bene- 
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ficiaries  could  not  then  be  determined.  Upon  the  legacies  above 
specified,  the  Collector  of  Internal  Revenue  imposed  inheritance 
taxes  respectively  of  $38,969.92,  $2.25,  $112.50,  $2,250,  and  $750. 
The  amounts  assessed  were  paid  under  protest  on  the  ground 
that  the  act  under  which  they  were  levied  was  invalid.  A  suit 
to  recover  was  dismissed  by  the  Circuit  Court,  and  a  writ  of  error 
was  then  sued  out.] 

^Ir.  Justice  White  delivered  the  opinion  of  the  court.    .    .    . 

It  is  conceded  on  all  sides  that  the  levy  and  collection  of  some 
form  of  death  duty  is  provided  by  the  sections  of  the  law  in 
question,  .  .  .  Taxes  of  this  general  character  are  universally 
deemed  to  relate,  not  to  property  eo  nomine,  but  to  its  passage 
by  will  or  by  descent  in  cases  of  intestacy,  as  distinguished  from 
taxes  imposed  on  property,  real  or  personal  as  such,  because  of  its 
ownership  and  possession.    .    .    . 

The  first  question  which  arises  is  this :  Can  the  Congress  of  the 
United  States  levy  a  tax  of  that  character  ?  The  proposition  that 
it  cannot  rests  upon  the  assumption  that,  since  the  transmission  of 
property  by  death  is  exclusively  subject  to  the  regulating  au- 
thority of  the  several  States,  therefore  the  levy  by  Congress  of  a 
tax  on  inheritances  or  legacies,  in  any  form,  is  beyond  the  power 
of  Congress,  and  is  an  interference  by  the  National  Government 
with  a  matter  which  falls  alone  within  the  reach  of  state  legi3la- 
tion.  It  is  to  be  remarked  that  this  proposition  denies  to  Con- 
gress the  right  to  tax  a  subject-matter  which  was  conceded  to  be 
within  the  scope  of  its  power  very  early  in  the  history  of  the 
government.  The  act  of  1797,  which  ordained  legacy  taxes,  was 
adopted  at  a  time  when  the  founders  of  our  government  and 
framers  of  our  Constitution  were  actively  participating  in  public 
affairs,  thus  giving  a  practical  construction  to  the  Constitution 
which  they  had  helped  to  establish.  ...  It  is,  moreover,  worthy 
of  remark  that  similar  taxes  have  at  other  periods  and  for  a  con- 
siderable time  been  enforced ;  and,  although  their  constitutional- 
ity was  assailed  on  other  grounds  held  unsound  by  this  court, 
the  question  of  the  want  of  authority  of  Congress  to  levy  a  tax 
on  inheritances  and  legacies  was  never  urged  against  the  acts 
in  question.     .     .     . 

Confusion  of  thought  may  arise  unless  it  be  always  remem- 
bered that,  fundamentally  considered,  it  is  the  power  to  transmit 
or  the  transmission  or  receipt  of  property  by  death  which  is  the 
subject  levied  upon  by  all  death  duties.  The  qualification  of 
such  taxes  as  privilege  taxes,  or  describing  them  as  levied  on  a 
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privilege,  may  also  produce  misconception,  unless  the  import  of 
these  words  be  accurately  understood.  They  have  been  used 
where  the  power  of  a  state  government  to  levy  a  particular  form 
of  inheritance  or  legacy  tax  has  in  some  instances  been  assailed 
because  of  a  constitutional  limitation  on  the  taxing  power.  Under 
these  circumstances,  the  question  has  arisen  whether,  because  of 
the  power  of  the  State  to  regulate  the  transmission  of  property  by 
death,  there  did  not  therefore  exist  a  less  trammeled  right  to  tax 
inheritances  and  legacies  than  obtained  as  to  other  subject-mat- 
ters of  taxation,  and,  upon  the  affirmative  view  being  adopted, 
a  tax  upon  inheritances  or  legacies  for  this  reason  has  been 
spoken  of  as  privilege  taxation,  or  a  tax  on  privileges.     .     .     . 

It  is  not  denied  that,  subject  to  a  compliance  with  the  limita- 
tions in  the  Constitution,  the  taxing  power  of  Congress  extends  to 
all  usual  objects  of  taxation.  .  .  .  The  limitation  which  would 
exclude  from  Congress  the  right  to  tax  inheritances  and  legacies 
Is  made  to  depend  upon  the  contention  that  as  the  power  to 
regulate  successions  is  lodged  solely  in  the  several  States,  there- 
fore Congress  is  without  authority  to  tax  the  transmission  or 
receipt  of  property  by  death.     .     .     . 

But  the  fallacy  which  underlies  the  proposition  contended  for 
is  the  assumption  that  the  tax  on  the  transmission  or  receipt  of 
property  occasioned  by  death  is  imposed  on  the  exclusive  power 
of  the  State  to  regulate  the  devolution  of  property  upon  death. 
The  thing  forming  the  universal  subject  of  taxation  upon  which 
inheritance  and  legacy  taxes  rest  is  the  transmission  or  receipt, 
and  not  the  right  existing  to  regulate.  In  legal  effect,  then,  the 
proposition  upon  which  the  argument  rests  is  that  wherever  a 
right  is  subject  to  exclusive  regulation,  by  either  the  govern- 
ment of  the  United  States  on  the  one  hand  or  the  several  States 
on  the  other,  the  exercise  of  such  rights  as  regulated  can  alone 
be  taxed  by  the  government  having  the  mission  to  regulate. 
But  when  it  is  accurately  stated,  the  proposition  denies  the  au- 
thority of  the  States  to  tax  objects  which  are  confessedly  within 
the  reach  of  their  taxing  power,  and  also  excludes  the  National 
government  from  almost  every  subject  of  direct  and  many  ac- 
knowledged objects  of  indirect  taxation.  Thus  imports  are  ex- 
clusively within  the  taxing  power  of  Congress.  Can  it  be  said 
that  the  property  when  imported  and  commingled  with  the  goods 
of  the  State  cannot  be  taxed,  because  it  had  been  at  some  prior 
time  the  subject  of  exclusive  regulation  by  Congress?  Again, 
interstate  commerce   is  often   within   the   exclusive  regulating 
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power  of  Congress.  Can  it  be  asserted  that  the  property  of  all 
persons  or  corporations  engaged  in  such  commerce  is  not  the  sub- 
ject of  taxation  by  the  several  States,  because  Congress  may  regu- 
late interstate  commerce?  Conveyances,  mortgages,  leases, 
pledges,  and,  indeed,  all  property  and  the  contracts  which  arise 
from  its  ownership,  are  subject  more  or  less  to  state  regulation, 
exclusive  in  its  nature.  If  the  proposition  here  contended  for  be 
sound,  such  property  or  dealings  in  relation  thereto  cannot  be 
taxed  by  Congress,  even  in  the  form  of  a  stamp  duty.  It  cannot 
be  doubted  that  the  argument  when  reduced  to  its  essence 
demonstrates  its  own  unsoundness,  since  it  leads  to  the  necessary 
conclusion  that  both  the  National  and  state  governments  are  di- 
vested of  those  powers  of  taxation  which  from  the  foundation 
of  the  government  admittedly  have  belonged  to  them.  Certainly, 
a  tax  placed  upon  an  inheritance  or  legacy  diminishes,  to  the 
extent  of  the  tax,  the  value  of  the  right  to  inherit  or  receive, 
but  this  is  a  burden  cast  upon  the  recipient  and  not  upon  the 
power  of  the  State  to  regulate.  This  distinction  shows  the  in- 
applicability to  the  case  in  hand  of  the  statement  made  by  Mr. 
Chief  Justice  Marshall  in  McCulloch  v.  Maryland,  4  Wheat. 
316,  431,  "that  the  power  to  tax  involves  the  power  to  destroy." 
This  principle  is  pertinent  only  when  there  is  no  power  to  tax 
a  particular  subject,  and  has  no  relation  to  a  case  where  such 
right  exists.  In  other  words,  the  power  to  destroy  which  may  be 
the  consequence  of  taxation  is  a  reason  why  the  right  to  tax 
should  be  confined  to  subjects  which  may  be  lawfully  embraced 
therein,  even  although  it  happens  that  in  some  particular  in- 
stance no  great  harm  may  be  caused  by  the  exercise  of  the 
taxing  authority  as  to  a  subject  which  is  beyond  its  scope.  But 
this  reasoning  has  no  application  to  a  lawful  tax,  for  if  it  had 
there  would  be  an  end  of  all  taxation ;  that  is  to  say,  if  a  law- 
ful tax  can  be  defeated  because  the  power  which  is  manifested 
by  its  imposition  may  when  further  exercised  be  destructive,  it 
would  follow  that  every  lawful  tax  would  become  unlawful,  and 
therefore  no  taxation  whatever  could  be  levied.  Under  our 
constitutional  system  both  the  National  and  the  state  govern- 
ments, moving  in  their  respective  orbits,  have  a  common  au- 
thority to  tax  many  and  diverse  objects,  but  this  does  not  cause 
the  exercise  of  its  lawful  attributes  by  one  to  be  a  curtailment 
of  the  powers  of  government  of  the  other,  fof  if  it  did  there 
would  practically  be  an  end  of  the  dual  systei'a  of  government 
which  the  Constitution  established.     .     .     . 
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The  question  whether  the  tax  which  it  imposes  is  direct,  and 
hence  subject  to  the  requirement  of  apportionment,  arises  for  con- 
sideration. That  death  duties,  generally,  have  been  from  the  be- 
ginning in  all  countries  considered  as  different  from  taxes  levied 
on  property,  real  or  personal,  directly  on  account  of  the  owner- 
ship and  possession  thereof,  is  demonstrated  by  the  review  which 
we  have  previously  made.  It  has  also  been  established  by  what 
we  have  heretofore  said,  that  such  taxes,  almost  from  the  begin- 
ning of  our  national  life,  have  been  treated  as  duties,  and  not  as 
direct  taxes.  Of  course,  they  concern  the  passing  of  property  by 
death,  for  if  there  was  no  property  to  transmit,  there  would  be 
nothing  upon  which  the  tax  levied  on  the  occasion  of  death  could 
be  computed.  This  legislative  and  administrative  view  of  such 
taxes  has  been  directly  upheld  by  this  court.     .     .     . 

Concluding,  then,  that  the  tax  under  consideration  is  not 
direct  within  the  meaning  of  the  Constitution,  but,  on  the  con- 
trary, is  a  duty  or  excise,  we  are  brought  to  consider  the  ques- 
tion of  uniformity. 

The  contention  is  that  because  the  statute  exempts  legacies 
and  distributive  shares  in  personal  property  below  ten  thou- 
.sand  dollars,  because  it  classifies  the  rate  of  tax  according  to  the 
relationship  or  absence  of  the  relationship  of  the  taker  to  the 
deceased,  and  provides  for  a  rate  progressing  by  the  amount  of 
the  legacy  or  share,  therefore  the  tax  is  repugnant  to  that  por- 
tion of  the  first  clause  of  section  8  of  article  1  of  the  Constitution, 
which  provides  that  "duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States." 

The  argument  to  the  contrary,  whilst  conceding  that  the  tax 
devised  by  the  statute  does  not  fulfill  the  requirement  of  equality 
and  uniformity,  as  those  words  are  construed  when  found  in  state 
con.stitutions,  asserts  that  it  does  not  thereby  follow  that  the 
taxes  in  question  are  repugnant  to  the  Constitution  of  the  United 
States,  since  the  provision  in  the  Constitution,  that  "duties,  im- 
posts, and  excises  shall  be  uniform  throughout  the  United 
States,*'  it  is  in.sisted  has  a  different  meaning  from  the  expression 
equal  and  uniform,  found  in  state  constitutions.     .     .     . 

Considering  the  text,  it  is  apparent  that  if  the  word  "uniform" 
means  "equal  and  uniform"  in  the  sense  now  asserted  by  the  op- 
ponents of  the  tax,  the  words  "throughout  the  United  States" 
are  deprived  of  all  real  significance,  and  sustaining  the  conten- 
tion must  hence  lead  to  a  disregard  of  the  elementary  canon  of 
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construction  which  requires  that  effect  be  given  to  each  word  of 
the  Constitution. 

Taking  a  wider  view,  it  is  to  be  remembered  that  the  power  to 
tax  contained  in  section  8  of  article  1  is  to  lay  and  collect  * '  taxes, 
duties,  imposts  and  excises.  .  .  .  But  all  duties,  imposts  and 
excises  shall  be  uniform  throughout  the  United  States."     .     .     . 

But  the  classes *of  taxes  termed  duties,  imposts,  and  excises,  to 
which  the  rule  of  uniformity  applies,  are  those  to  which  the 
principle  of  equality  and  uniformity  in  the  sense  claimed,  is  in 
the  nature  of  things  the  least  applicable  and  least  susceptible  of 
being  enforced.  Excises  usually  look  to  a  particular  subject,  and 
levy  burdens  with  reference  to  the  act  of  manufacturing  them, 
selling  them,  etc.  They  are  or  may  be  as  varied  in  form  as  are  the 
acts  or  dealings  with  which  the  taxes  are  concerned.  Impost 
duties  take  every  conceivable  form,  as  may  by  the  legislative 
authority  be  deemed  best  for  the  general  welfare.  They  have 
been  at  all  times  often  specific.  They  have  sometimes  been 
discriminatory,  particularly  when  deemed  necessary  by  reason 
of  the  tariff  legislation  of  other  countries.  The  claim  of  intrin- 
sic uniformity,  therefore,  imputes  to  the  framers  a  restriction  as 
to  certain  forms  of  taxes,  where  the  restraint  was  least  appropri- 
ate and  the  omission  where  it  was  most  needed.  This  discord 
which  the  construction,  if  well  founded,  would  create,  suggests 
at  once  the  unsoundness  of  the  proposition,  and  gives  rise  to 
the  inference  that  the  contrary  view  by  which  the  unity  of  the 
provisions  of  the  Constitution  is  maintained,  must  be  the  correct 
one.  In  fact,  it  is  apparent  that  if  imposts,  duties,  and  excises  are 
controlled  by  the  rule  of  intrinsic  uniformity,  the  methods  usually 
employed  at  the  time  of  the  adoption  of  the  Constitution  in  all 
countries  in  the  levy  of  such  taxes  would  have  to  be  abandoned 
in  this  country,  and,  therefore,  whilst  nominally  having  the  au- 
thority to  impose  taxes  of  this  character,  the  power  to  do  so 
would  be  virtually  denied  to  Congress. 

Now,  that  the  requirement  that  direct  taxes  sliould  be  appor- 
tioned among  the  several  States  contemplated  the  protection  of 
the  States,  to  prevent  their  being  called  upon  to  contribute  more 
than  was  deemed  their  due  share  of  the  burden,  is  clear.  Giving 
to  the  term  uniformity  as  applied  to  duties,  imposts,  and  excises  a 
geographical  significance,  likewise  causes  that  provision  to  look 
to  the  forbidding  of  discrimination  as  between  the  States,  by  the 
\e\ymg  of  duties,  imposts,  or  excises  upon  a  particular  subject  in 
one  State  and  a  different  duty,  impost,  or  excise  on  the  same  sub- 
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jeet  in  another ;  and  therefore,  as  far  as  may  be,  is  a  restriction  in 
tlie  same  direction  and  in  harmony  with  the  requirement  of  ap- 
portionment of  direct  taxes.  And  the  conclusion  that  the  possible 
discrimination  against  one  or  more  States  was  the  only  thing  in- 
tended to  be  provided  for  by  the  rule  which  uniformity  imposed 
upon  the  power  to  levy  duties,  imposts,  and  excises,  is  greatly 
strengthened  by  considering  the  state  of  the  lAw  in  the  mother 
country  and  in  the  colonies,  and  the  practice  of  taxation  which 
obtained  at  or  about  the  time  of  the  adoption  of  the  Constitu- 
tion.    .     .     . 

One  of  the  most  satisfactory  answers  to  the  argument  that  the 
uniformity  required  by  the  Constitution  is  the  same  as  the  equal 
and  uniform  clause  which  has  since  been  embodied  in  so  many  of 
the  state  constitutions,  results  from  a  review  of  the  practice  under 
the  Constitution  from  the  beginning.  From  the  very  first  Con- 
gress dowTi  to  the  present  date,  in  laying  duties,  imposts,  and 
excises,  the  rule  of  inherent  uniformity,  or,  in  other  words,  intrin- 
sically equal  and  uniform  taxes,  has  been  disregarded,  and  the 
principle    of    geographical    uniformity    consistently    enforced. 

The  necessities  which  gave  birth  to  the  Constitution,  the  con- 
troversies which  preceded  its  formation,  and  the  conflicts  of 
opinion  which  were  settled  by  its  adoption,  may  properly  be 
taken  into  view  for  the  purpose  of  tracing  to  its  source  any  par- 
ticular provision  of  the  Constitution,  in  order  thereby  to  be  en- 
abled to  correctly  interpret  its  meaning.  Pollock  v.  Farmers' 
Loan  &  Trust  Co.,  157  U.  S.  429,  558. 

The  paralysis  which  the  Articles  of  Confederation  produced 
upon  the  Continental  Congress  because  of  the  want  of  power 
in  tliat  body  to  enforce  necessary  taxation  to  sustain  the  gov- 
ernment needs  no  more  than  statement.  And  the  proceedings 
of  the  Congress  during  the  Confederation  afford  abundant  evi- 
dence of  the  constant  effort  which  was  made  to  overcome  this 
situation  by  attempts  to  obtain  authority  from  the  States  for 
Con^'ress  to  levy  the  taxes  deemed  ])y  it  essential,  and  thus  re- 
lieve it  from  the  embarrassment  occasioned  by  the  fact  that  all 
demands  for  revenue  depend  for  fulfillment  wholly  upon  the 
action  of  the  respective  States.  .  .  .  The  sole  and  the  only 
question  which  was  ever  present  and  in  every  form  was  discussed, 
was  the  operation  of  any  taxing  power  which  might  be  granted 
to  Congress  upon  the  respective  States;  in  other  words,  the  dis- 
crimination as  regards  States  which  might  arise  from  a  greater 
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or  lesser  proportion  of  any  tax  being  paid  within  the  geograph- 
ical limits  of  a  particular  State. 

The  proceedings  of  the  Continental  Congress  also  make  it 
clear  that  the  words  '' uniform  throughout  the  United  States," 
which  were  afterwards  inserted  in  the  Constitution  of  the  United 
States,  had,  prior  to  its  adoption,  been  frequently  used,  and 
always  with  reference  purely  to  a  geographical  uniformity  and  as 
synonymous  wdth  the  expression  "to  operate  generally  through- 
out the  United  States.'*     .     .     . 

Considering  the  proceedings  of  the  convention,  the  same  obser- 
vation is  pertinent  which  we  have  previously  made  as  to  the 
Continental  Congress,  viz.,  that,  despite  the  struggles  and  con- 
troversies which  environed  the  final  adoption  of  the  Constitution, 
not  a  single  word  is  found  in  any  of  the  debates,  or  in  any  of  the 
proceedings  or  historical  documents  contemporaneous  and  con- 
current with  the  adoption  of  the  Constitution,  which  give  the 
slightest  intimation  that  any  suggestion  was  ever  made  that  the 
grant  of  power  to  tax  was  considered  from  the  point  of  view  of 
its  operation  upon  the  individual      ... 

On  September  14,  1787,  the  words  "But  all  such  duties,  im- 
posts and  excises  shall  be  uniform  throughout  the  United  States, ' ' 
which,  in  their  adoption  had  been  associated  with  and  formed  but 
a  part  of  the  clause  forbidding  a  preference  in  favor  of  the  port 
of  one  State  over  the  port  of  another  State — in  other  words,  had 
been  a  part  of  another  clause — were  shifted,  by  a  unanimous 
vote,  from  that  paragraph,  and  were  annexed  to  the  provisions 
granting  the  power  to  tax. 

Thus,  it  came  to  pass  that  although  the  provisions  as  to  pref- 
erence between  ports  and  that  regarding  uniformity  of  duties, 
imposts,  and  excises  were  one  in  purpose,  one  in  their  adoption, 
they  became  separated  only  in  arranging  the  Constitution  for  the 
purpose  of  style.  The  first  now  stands  in  the  Constitution  as  a 
part  of  the  sixth  clause  of  section  7  of  article  1,  and  the  other  is  a 
part  of  the  first  clause  of  section  8  of  article  1.  By  the  result  then 
of  an  analysis  of  the  history  of  the  adoption  of  the  Constitution 
it  becomes  plain  that  the  words  "uniform  throughout  the  United 
States"  do  not  signify  an  intrinsic  but  simply  a  geographical 
uniformity.     .     .     . 

We  add  that  those  who  opposed  the  ratification  of  the  Consti- 
tution clearly  understood  that  the  uniformity  clause  as  to  tax- 
ation imported  but  a  geographical  uniformity,  and  made  that 
fact  a  distinct  ground  of  complaint.     .     .     . 
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It  is  yet  further  asserted  that  the  tax  does  not  fulfill  the  re- 
quirements of  geog:raphical  uniformity,  for  the  following  reason : 
As  the  primary  rate  of  taxation  depends  upon  the  degree  of  re- 
lationship or  want  of  relationship  to  a  deceased  person,  it  is 
argued  that  it  cannot  operate  with  geographical  uniformity,  inas- 
much as  testamentary  and  intestacy  laws  may  differ  in  every 
State.  It  is  certain  that  the  same  degree  of  relationship  or  want 
of  relationship  to  the  deceased,  wherever  existing,  is  levied  on  at 
the  same  rate  throughout  the  United  States.  The  tax  is  hence 
uniform  throughout  the  United  States,  despite  the  fact  that  dif- 
ferent conditions  among  the  States  may  obtain  as  to  the  objects 
upon  which  the  tax  is  levied.  The  proposition  in  substance  as- 
sumes that  the  objects  taxed  by  duties,  imposts,  and  excises  must 
be  found  in  uniform  quantities  and  conditions  in  the  respective 
States,  otherwise  the  tax  levied  on  them  will  not  be  uniform 
throughout  the  United  States.  But  what  the  Constitution  com- 
mands is  the  imposition  of  a  tax  by  the  rule  of  geographical  uni- 
formity, not  that  in  order  to  levy  such  a  tax  objects  must  be 
selected  which  exist  uniformly  in  the  several  States.  .  .  .  The 
very  objection  upon  which  the  proposition  now  advanced  must 
rest  was  urged  in  the  Continental  Congress  as  the  reason  why  the 
levy  of  uniform  duties,  imposts,  and  excises  throughout  the 
United  States  .should  not  be  authorized.  .  .  .  But  it  was  seen  that 
if  it  were  required,  not  only  that  the  duties,  imposts,  and  excises 
should  be  uniform  throughout  the  United  States,  but  that  in  im- 
posing them  objects  should  be  selected  existing  in  equal  quantity 
in  the  several  States,  the  grant  of  power  to  levy  duties,  imposts, 
and  excises  would  be  a  failure.  In  the  convention  which  framed 
the  Constitution  the  same  argument  was  used  without  success. 
...  To  now  adopt  the  proposition  relied  on  would  be  virtually, 
then,  to  nullify  the  action  of  the  convention,  and  would  relegate 
the  taxing  power  of  Congress  to  the  impotent  condition  in  which 
it  was  during  the  Confederation. 

Lastly,  it  is  urged  that  the  progressive  rate  feature  of  the  stat- 
ute is  so  repugnant  to  fundamental  principles  of  equality  and 
justice  that  the  law  should  be  held  to  be  void,  even  although  it 
transgresses  no  express  limitation  in  the  Constitution.  Without 
intimating  any  opinion  as  to  the  existence  of  a  right  in  the  courts; 
to  exerci.se  the  power  which  is  thus  invoked,  it  is  apparent  that 
the  argument  as  to  the  enormity  of  the  tax  is  without  merit.  It 
wa.s  disposed  of  in  Magoun  v.  Illinois  Trust  &  Savings  Bank,  170 
U.  S.  283,  293. 
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The  review  which  we  have  made  exhibits  the  fact  that  taxes 
imposed  with  reference  to  the  ability  of  the  person  upon  whom 
the  burden  is  placed  to  bear  the  same  have  been  levied  from  the 
foundation  of  the  government.  So,  also,  some  authoritative 
thinkers,  and  a  number  of  economic  writers,  contend  that  a  pro- 
gressive tax  is  more  just  and  equal  than  a  proportional  one.  In 
the  absence  of  constitutional  limitation,  the  question  whether  it 
is  or  is  not  is  legislative  and  not  judicial.  The  grave  consequences 
which  it  is  asserted  must  arise  in  the  future  if  the  right  to  levy  a 
progressive  tax  be  recognized  involves  in  its  ultimate  aspect  the 
mere  assertion  that  free  and  representative  government  is  a 
failure,  and  that  the  grossest  abuses  of  power  are  foreshadowed 
unless  the  courts  usurp  a  purely  legislative  function.  If  a  case 
should  ever  arise,  where  an  arbitrary  and  confiscatory  exaction 
is  imposed  bearing  the  guise  of  a  progressive  or  any  other  form  of 
tax,  it  will  be  time  enough  to  consider  whether  the  judicial  power 
can  afford  a  remedy  by  applying  inherent  and  fundamental 
principles  for  the  protection  of  the  individual,  even  though  there 
be  no  express  authority  in  the  Constitution  to  do  so.  That  the 
law  which  we  have  construed  affords  no  ground  for  the  conten- 
tion that  the  tax  imposed  is  arbitrary  and  confiscatory,  is  obvious. 

It  follows  from  the  foregoing  opinion  that  the  court  below 
[through  misconstruction  of  the  statute]  erred  in  denying  all 
relief,  and  that  it  should  have  held  the  plaintiff  entitled  to 
recover  so  much  of  the  tax  as  resulted  from  taxing  legacies 
not  exceeding  ten  thousand  dollars,  and  from  increasing  the 
tax  rate  with  reference  to  the  whole  amount  of  the  personal  estate 
of  the  deceased  from  which  the  legacies  or  distributive  shares 
were  derived.    For  these  reasons 

The  judgment  helow  rmist  he  reversed  and  the  case  he  re- 
manded, with  instructions  that  further  proceedings  he  had 
according  to  law  and  in  conformity  with  this  opinion,  and 
it  is  so  ordered. 

Mr.  Justice  Brewer  dissented  from  so  much  of  the  opinion  as 
holds  that  a  progressive  rate  of  tax  can  be  validly  imposed.  .  .  . 

Mr.  Justice  Peckiiam  took  no  part  in  the  decision. 

Mr.  Justice  Harlan  with  whom  concurred  Mr.  Justice  Mc- 
Kenna,  dissenting.     .     .     . 
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TATTON  V.  BRADY,  Executrix. 

Supreme  Court  of  the  United  States.     1902. 
184  United  States,  608. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Virginia. 

[In  May,  1898,  the  plaintiff  below  purchased  102076  pounds 
of  manufactured  tobacco  upon  which  all  taxes  due  to  the  United 
States  had  been  paid.  After  the  enactment  of  the  act  of  June 
13,  1898,  Brady,  collector  of  internal  revenue,  demanded,  by 
authority  of  that  act,  a  further  tax  of  $3,062.28,  which  the 
plaintiff  paid  under  protest  and  brought  suit  to  recover.  On 
motion  of  the  United  States  attorney,  the  District  Court  dis- 
missed the  action  and  a  writ  of  error  was  then  sued  out.] 

Mr.  Justice  Brewer     .     .     .     delivered  the  opinion  of  the 

court.     .     .     . 

The  gravamen  of  the  plaintiff's  complaint  is  that  he  was  com- 
pelled to  pay  the  defendant  the  sum  of  $3,062.28  to  protect 
his  property  from  unlawful  seizure  for  illegal  taxes.  In  such 
eases,  having  paid  under  protest,  he  can  recover  in  an  action  of 
as!<umpsit  the  amount  thus  wrongfully  taken  from  him.     .     .     . 

Ever  since  the  early  part  of  the  civil  war  there  has  been 
a  body  of  legislation,  gathered  in  the  statutes  under  the  title 
Internal  Revenue,  by  which,  upon  goods  intended  for  consump- 
tion, excises  have  been  imposed  in  different  forms  at  some  time 
intermediate  the  beginning  of  manufacture  or  production  and 
the  act  of  consumption.  Among  the  articles  thus  subjected  to 
those  excises  have  been  liquors  and  tobacco,  appropriately  se- 
lected therefor  on  the  ground  that  they  are  not  a  part  of  the 
o.s.scntial  food  supply  of  the  nation,  but  are  among  its  comforts 
and  luxuries.  The  first  of  these  acts,  passed  on  July  1,  1862, 
12  Stat.  432,  in  terms  provided  for  "the  collection  of  internal 
duties,  stamp  duties,  licenses  or  taxes  imposed  by  this  act,"  and 
included  manufactured  tobacco  of  all  descriptions.  Subsequent 
statutes  changed  the  amount  of  the  charge,  the  act  of  1890 
reducing  it  to  six  cents  a  pound.  Then  came  the  act  in  ques- 
tion, which,  for  the  purpose  of  providing  means  for  the  ex- 
penditures of  the  Spanish  war,  increased  the  charge  to  12  cents 
a  pound,  specifying  distinctly  that  it  was  to  be  **in  lieu  of  the 
tax  now  imposed  by  law."  Nothing  can  be  clearer  than  that 
in  these  various  statutes,  the  last  included  among  the  number, 
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Congress  was  intended  to  keep  alive  a  body  of  excise  charges 
on  tobacco,  spirits,  etc.  It  may  be  that  all  the  taxes  enumer- 
ated in  these  various  statutes  were  not  excises,  but  the  great 
body  of  them,  including  the  tax  on  tobacco,  were  plainly  excises 
within  any  accepted  definition  of  the  term. 

Turning  to  Blackstone,  vol.  1,  p.  318,  we  find  an  excise  de- 
fined :  ' '  An  inland  imposition,  paid  sometimes  upon  the  con- 
sumption of  the  commodity,  or  frequently  upon  the  retail  sale, 
which  is  the  last  stage  before  the  consumption."  This  defi- 
nition is  accepted  by  Story  in  his  Constitution  of  the  United 
States,  sec.  953.  Cooley  in  his  work  on  Taxation,  page  3,  de- 
fines it  as  **an  inland  impost  levied  upon  articles  of  manu- 
facture or  sale,  and  also  upon  licenses  to  pursue  certain  trades, 
or  to  deal  in  certain  commodities."  Bouvier  and  Black,  re- 
spectively, in  their  dictionaries  give  the  same  definition.  If 
we  turn  to  the  general  dictionaries,  Webster's  International 
calls  it  **an  inland  duty  or  impost  operating  as  an  indirect  tax 
on  the  consumer,  le\'ied  upon  certain  specified  articles,  as  to- 
bacco, ale,  spirits,  etc.,  grown  or  manufactured  in  the  country. 
It  is  also  levied  on  licenses  to  pursue  certain  trades  and  deal  in 
certain  commodities."  The  definition  in  the  Century  Diction- 
ary is  substantially  the  same,  though  in  addition  this  is  quoted 
from  Andrews  on  Rev.  Law,  §  133:  "Excises  is  a  word  gener- 
ally used  in  contradistinction  to  imposts  in  its  restricted  sense, 
and  is  applied  to  internal  or  inland  impositions,  levied  some- 
times upon  the  consumption  of  a  commodity,  sometimes  upon 
the  retail  sale  of  it,  and  sometimes  upon  the  manufacture  of 
it." 

Some  of  these  definitions  were  quoted  with  approval  by  this 
court  in  the  Income  Tax  cases,  and  while  the  phraseology  is  not 
the  same  in  all,  yet  so  far  as  the  particular  tax  before  us  in  con- 
cerned, each  of  them  would  include  it.  The  tax  on  manufac- 
tured tobacco  is  a  tax  on  an  article  manufactured  for  consump- 
tion, and  imposed  at  a  period  intermediate  the  commencement 
of  manufacture  and  the  final  consumption  of  the  article. 

It  is  practically  conceded  by  one  counsel  for  plaintiff  in  error 
that  this  is  an  excise  tax.  After  discussing  the  question  at  some 
length  he  says: 

'*To  determine  then  what  excise  means  we  have  for  our  guid- 
ance, first  an  enumeration  of  the  articles  that  it  fell  on  in  Great 
Britain  in  1787.  We  have,  second,  the  nature  of  the  tax  as  judi- 
cially determined ;  and  we  have,  third,  the  definition  of  it,  or  the 
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oommon  understanding  of  men  about  it,  as  given  by  the  Ency- 
clopedia Britannica  and  the  Centur}^  Dictionary.  Taking  these 
tliree  sources  of  information  and  combining  them,  it  would  seem 
tliat  the  leading  idea  of  excise  is  that  it  is  a  tax,  laid  without 
rule  or  principle,  upon  consumable  articles,  upon  the  process  of 
their  manufacture  and  upon  licenses  to  sell  them.  .  .  .  Since 
tobacco  wiis  supposed  to  be  one  of  the  subjects  to  which  excise 
was  applied  in  England  when  the  Constitution  was  framed,  I 
shall  assume  that  the  court  will  hold  that  the  tax  in  this  case 
is  an  excise." 

It  is  true  other  counsel  in  their  brief  have  advanced  a  very 
elaborate  and  ingenious  argument  to  show  that  this  is  a  direct 
tax  upon  property  which  must  be  apportioned  according  to 
population  within  the  rule  laid  down  in  the  Income  Tax  cases, 
but,  as  we  have  seen,  it  is  not  a  tax  upon  property  as  such  but 
upon  certain  kinds  of  property,  having  reference  to  their  origin 
and  their  intended  use.  It  may  be,  as  Dr.  Johnson  said,  **a 
hateful  tax  levied  upon  commodities;"  an  opinion  evidently 
shared  by  Blackstone,  who  says,  after  mentioning  a  number  of 
articles,  that  had  been  added  to  the  list  of  those  excised,  "a 
list  which  no  friend  to  his  country  would  wish  to  see  further 
increased."  But  these  are  simply  considerations  of  policy  and 
to  be  determined  by  the  legislative  branch,  and  not  of  power, 
to  be  determined  by  the  judiciary.  We  conclude,  therefore, 
that  the  tax  which  is  levied  by  this  act  is  an  excise,  properly 
so  called,  and  we  proceed  to  consider  the  further  propositions 
presented  by  counsel. 

It  is  insisted:  "That  Congress  may  excise  an  article  as  it 
plea.ses  so  that  the  excise  does  not  amount  to  spoliation  or  con- 
fiscation. But  that  having  excised  it,  it  has  excised  it,  and  the 
power  is  exhausted.  It  cannot  excise  a  second  time."  But 
why  should  the  power  of  imposing  an  excise  tax  be  exhausted 
when  once  exercised?  It  must  be  remembered  that  taxes  are 
not  debts  in  the  sense  that  having  once  been  established  and 
paid  all  further  liability  of  the  individual  to  the  government 
has  cea-sed.  They  are,  as  said  in  Cooley  on  Taxation,  p.  1: 
"The  enforced  proportional  contribution  of  persons  and  prop- 
erty, levied  by  the  authority  of  the  State  for  the  support  of 
the  government  and  for  all  public  needs,"  and  so  long  as  there 
exist  public  needs  just  so  long  exists  the  liability  of  the  in- 
dividual to  contribute  thereto.  The  obligation  of  the  individ- 
ual to  tlie  State  is  continuous  and  proportioned  to  the  extent 
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of  the  public  wants.  No  human  wisdom  can  always  foresee 
what  may  be  the  exigencies  of  the  future,  or  determine  in  ad- 
vance exactly  what  the  government  must  have  in  order  "to 
provide  for  the  common  defence"  and  ** promote  the  general 
welfare.'*  Emergencies  may  arise;  wars  may  come  unexpect- 
edly; large  demands  upon  the  public  may  spring  into  being 
with  little  forewarning;  and  can  it  be,  that  having  made  pro- 
vision for  times  of  peace  and  quiet,  the  government  is  power- 
less to  make  a  further  call  upon  its  citizens  for  the  contributions 
necessary  for  unexpected  exigencies? 

That  which  was  possible  in  fact  existed.  A  war  had  been 
declared.  National  expenditures  would  naturally  increase  and 
did  increase  by  reason  thereof.  Provision  by  way  of  loan  or 
taxation  for  such  increased  expenditures  was  necessary.  There 
is  in  this  legislation,  if  ever  such  a  question  could  arise,  no 
matter  of  color  or  pretence.  There  was  an  existing  demand,  and 
to  meet  that  demand  this  statute  was  enacted.  The  question, 
therefore,  is  whether  Congressional  provision  must  reach 
through  an  entire  year  and  at  the  beginning  finally  determine 
the  extent  of  the  burden  of  taxes  which  can  be  cast  upon  the 
citizen  during  that  year,  with  the  result  that  if  exigencies  arise 
during  the  year  calling  for  extraordinary  and  unexpected  ex- 
penses the  burden  thereof  must  be  provided  for  by  way  of  loan, 
temporary  or  permanent;  or  whether  there  inheres  in  Congress 
the  power  to  increase  taxation  during  the  year  if  exigencies 
demand  increased  expenditures.  On  this  question  we  can  have 
no  doubt.  Taxation  may  run  pari  passu  with  expenditure. 
The  constituted  authorities  may  rightfully  make  one  equal  the 
other.  The  fact  that  action  has  been  taken  with  regard  to 
conditions  of  peace  does  not  prevent  subsequent  action  with 
reference  to  unexpected  demands  of  war.  Courts  may  not  m 
this  respect  revise  the  action  of  Congress.  That  body  deter- 
mines the  question  of  war,  and  it  may  therefore  rightfully  pre- 
scribe the  means  necessary  for  carrying  on  that  war.  Loan  or 
tax  is  possible.  It  may  adopt  either,  or  divide  between  the  two. 
If  it  determines  in  whole  or  in  part  on  tax,  that  means  an 
increase  in  the  existing  rate  or  perhaps  in  the  subjects  of  taxa- 
tion, and  the  judgment  of  Congress  in  respect  thereto  is  not 
subject  to  judicial  challenge.     .     .     . 

In  a  general  way  these  observations  on  the  power  of  Con- 
gress to  meet  exigencies  by  increased  taxation  are  not  ques- 
tioned by  counsel,  but  it  is  specifically  insisted  that  the  power 
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of  imposing  an  excise  once  exercised  is  gone,  even  though  the 
property  may  thereafter  remain  subject  to  ordinary  taxation 
upon  property  as  such.     .     .     . 

But  what  is  the  difference  in  tlie  nature  of  an  excise  and  an 
ordinarj^  property  tax  which  forbids  a  repetition  or  increase  in 
the  one  case  and  permits  it  in  the  other?  They  are  each 
methods  by  which  the  individual  is  made  to  contribute  out  of 
his  property  to  the  support  of  the  government,  and  if  an  ordi- 
nar}^  property  tax  may  be  repeated  or  increased  when  the  ex- 
igencies of  the  government  may  demand,  no  reason  is  perceived 
why  an  excise  should  not  also  be  repeated  or  increased  under 
like  exigencies.     ...   * 

The  judgment  of  the  Circuit  Court  is 

Affirmed. 


McCRAY  V.  UNITED  STATES. 

Supreme  Court  of  the  United  States.     1904. 
195  United   States,  27. 

Error  to  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

fin  1902,  Congress  enacted  a  law,  32  Stat.  193,  whereby  oleo- 
margarine and  other  .substances  resembling  butter,  when  trans- 
ported into  any  State  or  Territory  or  the  District  of  Columbia, 
were  made  subject  to  the  operation  and  effect  of  the  local  laws 
to  the  same  extent  as  if  produced  in  such  State,  Territory,  or 
the  District  of  Cohimbia.  The  act  also  imposed  a  Federal  tax 
of  one-fourth  of  one  cent  per  pound  on  oleomargarine  which 
was  free  from  artificial  coloring,  while  a  tax  of  ten  cents  per 
pound  was  imposed  on  oleomargarine  artificially  colored  to 
re.semble  butter.  The  United  States  sued  IMcCray,  a  dealer  m 
oleomarparine,  for  failure  to  place  on  a  package  of  artificially- 
colored  oleomargarine,  revenue  stamps  at  the  rate  of  ten  cents 
per  pound.  McCray  defended  on  the  grounded  that  oleomar- 
garine could  not  be  sold  unless  it  was  colored  to  resemble  butter 
and  that  a  tax  of  ten  cents  per  pound  on  oleomargarine  so 
colored  was  invalid  because  it  would  destroy  the  oleomargarine 
in.V.istry.  Judgment  having  boon  given  for  the  Government, 
McCray  sued  out  a  writ  of  error.] 
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Mr.  Justice  White  .  .  .  delivered  the  opinion  of  the 
court.     .     .     . 

The  summary  which  follows  embodies  the  propositions  con- 
tained in  the  assignments  of  error,  and  the  substance  of  the 
elaborate  argument  by  which  those  assignments  are  deemed  to 
be  sustained.  Not  denying  the  general  power  of  Congress  to 
impose  excise  taxes,  and  conceding  that  the  acts  in  question, 
on  their  face,  purport  to  levy  taxes  of  that  character,  the  propo- 
sitions are  these : 

(a)  That  the  power  of  internal  taxation  which  the  Consti- 
tution confers  on  Congress  is  given  to  that  body  for  the  pur- 
pose of  raising  revenue,  and  that  the  tax  on  artificially  col- 
ored oleomargarine  is  void  because  it  is  of  such  an  onerous 
character  as  to  make  it  manifest  that  the  purpose  of  Congress 
in  levying  it  was  not  to  raise  revenue  but  to  suppress  the 
manufacture  of  the  taxed  article. 

(b)  The  power  to  regulate  the  manufacture  and  sale  of 
oleomargarine  being  solely  reserved  to  the  several  States,  it 
follows  that  the  acts  in  question,  enacted  by  Congress  for  the 
purpose  of  suppressing  the  manufacture  and  sale  of  oleomar- 
garine, when  artificially  colored,  are  void,  because  usurping  the 
reserved  power  of  the  States,  and  therefore  exerting  an  au- 
thority not  delegated  to  Congress  by  the  Constitution. 

(c)  Whilst  it  is  true — so  the  argument  proceeds — that  Con- 
gress in  exerting  the  taxing  power  conferred  upon  it  may  use 
all  means  appropriate  to  the  exercise  of  such  power,  a  tax 
which  is  fixed  at  such  a  high  rate  as  to  suppress  the  production 
of  the  article  taxed,  is  not  a  legitimate  means  to  the  lawful  end, 
and  is  therefore  beyond  the  scope  of  the  taxing  power. 

(d)  As  the  tax  levied  by  the  acts  which  are  assailed  dis- 
criminates against  oleomargarine  artificially  colored,  and  in 
favor  of  butter  so  colored,  and  creates  an  unwarranted  and  un- 
reasonable distinction  between  the  oleomargarine  which  is  arti- 
ficially colored  and  that  which  is  not,  and  as  the  necessary  op- 
eration and  effect  of  the  tax  is  to  suppress  the  manufacture 
of  artificially  colored  oleomargarine,  and  to  aid  the  butter  in- 
dustry, therefore  the  acts  are  void.  And  with  this  proposition 
in  mind  it  is  insisted  that  wherever  the  judiciary  is  called  upon 
to  determine  whether  a  power  which  Congress  has  exerted  is 
within  the  authority  conferred  by  the  Constitution,  the  duty  is 
to  test  the  validity  of  the  act,  not  merely  by  its  face,  or  to  use 
the  words  of  the  argument,  "by  the  label  placed  upon  it  by 
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Congress."  but  by  the  necessary  scope  and  effect  of  the  assailed 
enactment. 

(e)  Admitting  that  the  power  to  tax  as  delegated  to  Con 
grass  by  the  Constitution  as  originally  adopted  was  subject  to 
no  limitation  except  as  expressed  in  that  instrument,  the  amend- 
ments to  the  Constitution,  it  is  urged,  ha-ve  imposed  limitation? 
on  the  taxing  power  not  expressed  in  the  original  Constitution 
Under  this  assumption  it  is  insisted  that  the  acts  in  question 
are  void,  because  the  burdens  which  they  ixwpose  are  repugnant 
to    both    the    Fifth    and    Tenth    Amendments.      To   the    Fifth 
Amendment,  because  the  amount  of  the  tax  is  so  out  of  pro- 
portion to  the  value  of  the  property  taxed  ^s  to  destroy  that 
property,  and  thus  amount  to  a  taking  thereof  without  due 
process  of  law.     To  the  Tenth  Amendment,  bpcanse  the  neces 
sary  operation  and  effect  of  the  acts  is  to  destroy  the  oleomar 
garine  industry  and  thus  exert  a  power  not  delegated  to  Con 
gress,  but  reserved  to  the  several  States. 

(f)  Although,  as  a  general  rule,  it  be  true  that  th«  powei 
of  Congress  to  tax,  conferred  by  the  Constitution,  is  unlimited, 
except  as  otherwise  expressed  in  that  instrument,  and  conced- 
ing, for  the  sake  of  the  argument,  that  there  is  no  express  limi- 
tation either  in  the  original  Constitution  or  in  the  amendments 
thereto,  by  which  the  acts  may  be  decided  to  be  unconstitu- 
tional, nevertheless,  it  is  urged,  that,  as  the  burdens  which  the 
acts  impose  are  so  onerous  and  so  unjust  as  to  be  confiscatory, 
the  acts  are  void,  because  they  amount  to  a  violation  of  those 
fundamental  rights  which  it  is  the  duty  of  every  free  govern- 
ment to  protect.     .     .     . 

To  avoid  confusion  and  repetition  we  shall  consider  these 
distinct  contentions  separately,  and  we  hence  come,  first,  to  as- 
certain how  far,  if  at  all,  the  motives  or  purposes  of  Congress 
are  open  to  judicial  inquiry  in  considering  the  power  of  that 
body  to  enact  the  laws  in  question.  Having  determined  the 
question  of  our  right  to  consider  motive  or  purpose  we  shall 
then  approach  the  propositions  relied  on  by  the  light  of  the 
correct  rule  on  the  subject  of  purpose  or  motive. 

Whilst,  as  a  result  of  our  written  constitution,  it  is  axiomatic 
that  the  judicial  department  of  the  Government  is  charged 
with  the  solemn  duty  of  enforcing  the  Constitution  and  there- 
fore in  ca.ses  properly  presented,  of  determining  whether  a  given 
manifestation  of  authority  has  exceeded  the  power  conferred 
by  that  instrument,  no  instance  is  afforded  from  the  foundation 
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of  the  government  where  an  act,  which  was  within  a  power 
conferred,  was  declared  to  be  repugnant  to  the  Constitution, 
because  it  appeared  to  the  judicial  mind  that  the  particular 
exertion  of  constitutional  power  was  either  unwise  or  unjust. 
To  announce  such  a  principle  would  amount  to  declaring  that 
in  our  constitutional  system  the  judiciary  was  not  only  charged 
with  the  duty  of  upholding  the  Constitution  but  also  with  the 
responsibility  of  correcting  every  possible  abuse  arising  from 
the  exercise  by  the  other  departments  of  their  conceded  author- 
ity. So  to  hold  would  be  to  overthrow  the  entire  distinction  be- 
tween the  legislative,  judicial  and  executive  departments  of  the 
government,  upon  which  our  system  is  founded,  and  would  be  a 
mere  act  of  judicial  usurpation. 

It  is,  however,  argued  if  a  lawful  power  may  be  exerted  for 
an  unlawful  purpose,  and  thus  by  abusing  the  power  it  may 
be  made  to  accomplish  a  result  not  intended  by  the  Constitu- 
tion, all  limitations  of  power  must  disappear,  and  the  grave 
function  lodged  in  the  judiciary,  to  confine  all  the  departments 
within  the  authority  conferred  by  the  Constitution,  will  be  of 
no  avail.  This,  when  reduced  to  its  last  analysis,  comes  to 
this,  that,  because  a  particular  department  of  the  government 
may  exert  its  lawful  powers  with  the  object  or  motive  of  reach- 
ing an  end  not  justified,  therefore  it  becomes  the  duty  of  the 
judiciary  to  restrain  the  exercise  of  a  lawful  power  wherever 
it  seems  to  the  judicial  mind  that  such  lawful  power  has  been 
abused.  But  this  reduces  itself  to  the  contention  that,  under 
our  constitutional  system,  the  abuse  by  one  department  of  the 
government  of  its  lawful  powers  is  to  be  corrected  by  the  abuse 
of  its  powers  by  another  department.     .     .     . 

It  is,  of  course,  true,  as  suggested,  that  if  there  be  no  author- 
ity in  the  judiciary  to  restrain  a  lawful  exercise  of  power  by 
another  department  of  the  government,  where  a  wrong  motive 
or  purpose  has  impelled  to  the  exertion  of  the  power,  that 
abuses  of  a  power  conferred  may  be  temporarily  effectual.  The 
remedy  for  this,  however,  lies,  not  in  the  abuse  by  the  judicial 
authority  of  its  functions,  but  in  the  people,  upon  whom,  after 
all,  under  our  institutions,  reliance  must  be  placed  for  the 
correction  of  abuses  committed  in  the  exercise  of  a  lawful 
power.     .     .     . 

It  being  thus  demonstrated  that  the  motive  or  purpose  of 
Congress  in  adopting  the  acts  in  question  may  not  be  inquired 
into,  we  are  brought  to  consider  the  contentions  relied  upon 
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to  show  that  the  acts  assailed  were  beyond  the  power  of  Con- 
gress, putting  entirely  out  of  view  all  considerations  based  upon 
jnirpose  or  motive. 

L  Undoubtedly,  in  determining  wiiether  a  particular  act  is 
within  a  granted  power,  its  scope  and  effect  are  to  be  consid- 
ered. Applying  this  rule  to  the  acts  assailed,  it  is  self-evident 
that  on  their  face  they  le\y  an  excise  tax.  That  being  their 
necessary  scope  and  operation,  it  follows  that  the  acts  are  with- 
in the  grant  of  power.  The  argument  to  the  contrary  rests 
on  the  proposition  that,  although  the  tax  be  within  the  power, 
as  enforcing  it  will  destroy  or  restrict  the  manufacture  of 
artifically  colored  oleomargarine,  therefore  the  power  to  levy 
the  tax  did  not  obtain.  This,  however,  is  but  to  say  that  the 
question  of  power  depends,  not  upon  the  authority  conferred 
Dy  the  Constitution,  but  upon  what  may  be  the  consequence 
arising  from  the  exercise  of  the  lawful  authority. 

Since,  as  pointed  out  in  all  the  decisions  referred  to,  the  tax- 
ing power  conferred  by  the  Constitution  knows  no  limits  except 
those  expressly  stated  in  that  instrument,  it  must  follow,  if  a 
tax  be  within  the  lawful  power,  the  exertion  of  that  power  may 
not  be  judicially  restrained  because  of  the  results  to  arise  from 
its  exercise.  The  proposition  now  relied  upon  was  urged  in 
Knowlton  v.  Moore,  178  U.  S.  41,  and  was  overruled.  In  that 
case  it  was  insisted  that,  although  death  duties  were  within  the 
power  to  le\'y  excise  taxation,  as  the  effect  of  their  extreme  en- 
forcement would  involve  the  powder  to  destroy  the  right  to  the 
pas.sage  or  receipt  of  property  on  the  occasion  of  death — a 
subject  within  the  exclusive  control  of  the  States — therefore 
death  duties  when  imposed  by  Congress  must  be  held  to  be  un- 
con.stitutional.  In  considering  this  contention,  after  referring 
to  the  statement  of  IMr.  Chief  Justice  Marshall,  in  McCulloch 
V.  !Mar>'land,  that  the  power  to  tax  involves  the  power  to  destroy, 
it  was  observed  (p.  60)  : 

"This  principle  is  pertinent  only  when  there  is  no  power  to 
tax  a  particular  subject,  and  has  no  relation  to  a  case  where 
such  right  exists.  In  other  words,  the  power  to  destroy  which 
may  be  the  con.sequencc  of  taxation  is  a  reason  why  the  right 
to  tax  should  be  confined  to  subjects  which  may  be  lawfully 
embraced  therein,  even  although  it  happens  that  in  some  par- 
ticular in.stance  no  great  harm  may  be  caused  by  the  exercise 
of  the  taxing  authority  as  to  a  subject  which  is  beyond  ics 
scope.     But  this  reasoning  has  no  application  to  a  lawful  tax, 
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for  if  it  had  there  would  be  an  end  of  all  taxation;  that  is  to 
say,  if  a  lawful  tax  can  be  defeated  because  the  power  which 
is  manifested  by  its  imposition  may  when  further  ex'ercised  be 
destructive,  it  would  follow  that  every  lawful  tax  would  become 
unlawful,  and  therefore  no  taxation  whatever  could  be  levied." 
Of  course,  where  a  state  law  is  assailed  as  repugnant  to  the 
Constitution  of  the  United  States,  and  on  its  face  such  act  was 
seemingly  within  the  power  of  the  State  to  adopt,  but  its  neces- 
sary effect  and  operation  is  to  usurp  a  power  granted  by  the 
Constitution  to  the  Government  of  the  United  States,  it  must 
follow,  from  the  paramount  nature  of  the  Constitution  of  the 
United  States,  that  the  act  is  void.  In  such  a  case  the  result 
of  the  test  of  necessary  operation  and  effect  is  to  demonstrate 
the  want  of  power,  because  of  the  controlling  nature  of  the 
limitations  imposed  by  the  Constitution  of  the  United  States  on 
the  States.     .     .     . 

2.  The  proposition  that  where  a  tax  is  imposed  which  is 
within  the  grant  of  powers,  and  which  does  not  conflict  with 
any  express  constitutional  limitation,  the  courts  may  hold  the 
tax  to  be  void  because  it  is  deemed  that  the  tax  is  too  high,  is 
absolutely  disposed  of  by  the  opinions  in  the  cases  hitherto 
cited,  and  which  expressly  hold,  to  repeat  again  the  language  of 
one  of  the  cases,  (Spencer  v.  Merchant,  125  U.  S.  345,)  that 
"The  judicial  department  cannot  prescribe  to  the  legislative  de- 
partment limitations  upon  the  exercise  of  its  acknowledged 
powers.  The  power  to  tax  may  be  exercised  oppressively  upon 
persons;  but  the  responsibility  of  the  legislature  is  not  to  the 
courts,  but  to  the  people  by  whom  its  members  are  elected," 

3.  Whilst  undoubtedly  both  the  Fifth  and  Tenth  Amend- 
ments qualify,  in  so  far  as  they  are  applicable,  all  the  provisions 
of  the  Constitution,  nothing  in  those  amendments  operates  to  take 
away  the  grant  of  power  to  tax  conferred  by  the  Constitution 
upon  Congress.  The  contention  on  this  subject  rests  upon  the 
theory  that  the  purpose  and  motive  of  Congress  in  exercising 
its  undoubted  powers  may  be  inquired  into  by  the  courts,  and 
the  proposition  is  therefore  disposed  of  by  what  has  been 
said  on  that  subject. 

The  right  of  Congress  to  tax  within  its  delegated  power  being 
unrestrained,  except  as  limited  by  the  Constitution,  it  was 
within  the  authority  conferred  on  Congress  to  select  the  objects 
upon  which  an  excise  sliould  be  laid.  It  therefore  follows  that, 
in  exerting  its  power,  no  want  of  duo  process  of  law  could  pos- 
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sibly  result,  because  that  body  chose  to  impose  an  excise  on 
artificially  colored  oleomargarine  and  not  upon  natural  butter 
artificially  colored.     .     .     . 

But  it  is  urged  that  artificially  colored  oleomargarine  and 
artificially  colored  natural  butter  are  in  substance  and  in  effect 
one  and  the  same  thing,  and  from  this  it  is  deduced  that  to 
lay  an  excise  tax  only  on  oleomargarine  artificially  colored  and 
not  on  butter  so  colored  is  violative  of  the  due  process  clause 
of  the  Fifth  Amendment,  because,  as  there  is  no  possible  dis- 
tinction between  the  two,  the  act  of  Congress  was  a  mere  arbi- 
trary imposition  of  an  excise  on  the  one  article  and  not  on  the 
other,  although  essentially  of  the  same  class.  Conceding  merely 
for  the  sake  of  argument  that  the  due  process  clause  of  the 
Fifth  Amendment,  would  avoid  an  exertion  of  the  taxing  power 
which,  without  any  basis  for  classification,  arbitrarily  taxed  one 
article  and  excluded  an  article  of  the  same  class,  such  conces- 
sion would  be  wholly  inapposite  to  the  case  in  hand.  The  dis- 
tinction between  natural  butter  artificially  colored,  and  oleo- 
margarine artificially  colored  so  as  to  cause  it  to  look  like  but- 
ter, has  been  pointed  out  in  previous  adjudications  of  this 
court.  Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S.  238,  and  au 
thoritics  there  cited.  Indeed,  in  the  cases  referred  to  the 
di.stinction  between  the  two  products  was  held  to  be  so  marked, 
and  the  aptitude  of  oleomargarine  when  artificially  colored,  to 
deceive  the  public  into  believing  it  to  be  butter,  was  decided  to 
be  so  great  that  it  was  held  no  violation  of  the  due  process 
clause  of  the  Fourteenth  Amendment  was  occasioned  by  state 
legislation  absolutely  forbidding  the  manufacture,  within  the 
State,  of  oleomargarine  artificially  colored.  As  it  has  been  thus 
decided  that  the  distinction  between  the  two  products  is  so 
great  as  to  justify  the  absolute  prohibition  of  the  manufacture 
of  oleomargarine  artificially  colored,  there  is  no  foundation  for 
the  proposition  that  the  difference  between  the  two  was  not 
sufTicient,  under  the  extremest  view,  to  justify  a  classification, 
distinguisliing  between  them. 

4.  Lastly  we  come  to  consider  the  argument  that,  even 
though  as  a  general  rule  a  tax  of  the  nature  of  the  one  in  ques- 
tion would  be  within  the  power  of  Congress,  in  this  case  the 
tax  should  be  held  not  to  be  within  such  power,  because  of  its 
effect.  This  is  based  on  the  contention  that,  as  the  tax  is  so 
large  as  to  destroy  the  business  of  manufacturing  oleomargarine 
artificially   colored,   to   look   like   butter,   it   thus   deprives   the 
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manufacturers  of  that  article  of  their  freedom  to  engage  in  a 
lawful  pursuit,  and  hence,  irrespective  of  the  distribution  of 
powers  made  by  the  Constitution,  the  taxing  laws  are  void, 
because  they  violate  those  fundamental  rights  which  it  is  the 
duty  of  every  free  government  to  safeguard,  and  which,  there- 
fore, should  be  held  to  be  embraced  by  implied  though  none 
the  less  potential  guaranties,  or  in  any  event  to  be  within  the 
protection  of  the  due  process  clause  of  the  Fifth  Amendment. 

Let  us  concede,  for  the  sake  of  argument  only,  the  premise 
of  fact  upon  which  the  proposition  is  based.  Moreover,  concede 
for  the  sake  of  argument  only,  that  even  though  a  particular 
exertion  of  power  by  Congress  was  not  restrained  by  any  ex- 
press limitation  of  the  Constitution,  if  by  the  perverted  exer- 
cise of  such  power  so  great  an  abuse  was  manifested  as  to 
destroy  fundamental  rights  which  no  free  government  could 
consistently  violate,  that  it  would  be  the  duty  of  the  judiciary 
to  hold  such  acts  to  be  void  upon  the  assumption  that  the  Con- 
stitution by  necessary  implication  forbade  them. 

Such  concession,  however,  is  not  controlling  in  this  case. 
This  follows  when  the  nature  of  oleomargarine,  artificially  col- 
ored to  look  like  butter,  is  recalled.  As  we  have  said,  it  has 
been  conclusively  settled  by  this  court  that  the  tendency  of 
that  article  to  deceive  the  public  into  buying  it  for  butter  is 
such  that  the  States  may,  in  the  exertion  of  their  police  pow- 
ers, without  violating  the  due  process  clause  of  the  Fourteenth 
Amendment,  absolutely  prohibit  the  manufacture  of  the  article. 
It  hence  results,  that  even  although  it  be  true  that  the  effect 
of  the  tax  in  question  is  to  repress  the  manufacture  of  arti- 
ficially colored  oleomargarine,  it  cannot  be  said  that  such  re- 
pression destroys  rights  which  no  free  government  could  de- 
stroy, and,  therefore,  no  ground  exists  to  sustain  the  proposition 
that  the  judiciary  may  invoke  an  implied  prohibition,  upon  the 
theory  that  to  do  so  is  essential  to  save  such  rights  from 
destruction.  And  the  same  considerations  dispose  of  the  con- 
tention based  upon  the  due  process  clause  of  the  Fifth  Amend- 
ment. That  provision,  as  we  have  previously  said,  does  not 
withdraw  or  expressly  limit  the  grant  of  power  to  tax  con- 
ferred upon  Congress  by  the  Constitution.  From  this  it  fol- 
lows, as  we  have  also  previously  declared,  that  the  judiciary  is 
without  authority  to  avoid  an  act  of  Congress  exerting  the 
taxing  power,  even  in  a  case  where  to  the  judicial  mind  it  seems 
that  Congress  had  in  putting  such  power  in  motion  abused  its 
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lawful  authority  by  le^ying  a  tax  which  was  unwise  or  op- 
pressive, or  the  result  of  the  enforcement  of  which  might  be  to 
indirectly  affect  subjects  not  within  the  powers  delegated  to 
Congress. 

Let  us  concede  that  if  a  case  was  presented  where  the  abuse 
of  the  taxing  power  was  so  extreme  as  to  be  beyond  the  prin- 
ciples which  we  have  previously  stated,  and  where  it  was  plain 
to  the  judicial  mind  that  the  power  had  been  called  into  play 
not  for  revenue  but  solely  for  the  purpose  of  destroying  rights 
which  could  not  be  rightfully  destroyed  consistently  with  the 
principles  of  freedom  and  justice  upon  which  the  Constitution 
rests,  that  it  would  be  the  duty  of  the  courts  to  say  that  such 
an  arbitrary  act  was  not  merely  an  abuse  of  a  delegated  power, 
but  was  the  exercise  of  an  authority  not  conferred.  This  con- 
cession, however,  like  the  one  previously  made,  must  be  without 
influence  upon  the  decision  of  this  cause  for  the  reasons  pre- 
viously stated ;  that  is,  that  the  manufacture  of  artificially  col- 
ored oleomargarine  may  be  prohibited  by  a  free  government 
without  a  violation  of  fundamental  rights. 

Affirmed. 

The  Chief  Justice,  Mr.  Justice  Brown  and  Me.  Justice 
Peckuam,  dissent. 


UNITED  STATES  v.  DOREMUS. 

SuPOEME  Court  of  the  United  States.     1919. 
249  United  States,  86. 

Error  to  the  District  Court  of  the  United  States  for  the 
Western  District  of  Texas. 

[The  act  of  Congress  commonly  known  as  the  Harrison  Nar- 
cotic Drug  Act,  38  Stat.  785,  requires  all  persons  engaged  in 
the  production,  distribution  or  sale  of  opium  or  coca  leaves  or 
any  preparation  or  derivative  thereof  to  register  his  name  and 
place  of  business  with  the  Collector  of  Internal  Revenue  of  the 
district  where  such  business  is  carried  on  and  to  pay  a  special 
tax  of  one  dollar  per  annum.  It  also  provides  that  "it  shall  be 
unlawful  for  any  person  to  sell,  barter,  exchange  or  give  away 
any  of  the  aforesaid  drugs  except  in  pursuance  of  a  written 
order  of  the  person  to  whom  such  article  is  sold,  bartered,  ex- 
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changed,  or  given,  on  a  form  to  be  issued  in  blank  for  that 
purpose  by  the  Commissioners  of  Internal  Revenue.  Every 
person  who  shall  accept  any  such  order  ....  shall  preserve 
such  order  for  a  period  of  two  years  in  such  a  way  as  to  be 
readily  accessible  to  inspection"  by  certain  officers.  This  pro- 
vision is  not  applicable  to  the  distribution  of  drugs  to  patients 
by  physicians,  dentists  or  veterinary  surgeons  or  to  persons 
holding  prescriptions  issued  by  them.  Doremus,  a  physician 
who  had  registered  and  paid  the  tax  as  required  by  the  act. 
was  indicted  for  supplying  heroin,  a  derivative  of  opium,  to 
a  person  known  to  him  to  be  a  drug  addict,  and  not  for  the 
purpose  of  treating  any  disease  and  without  requiring  the 
written  order  prescribed  by  the  act.  Upon  demurrer  to  the 
indictment,  the  District  Court  held  the  section  unconstitu- 
tional for  the  reason  that  it  was  not  a  revenue  measure  and 
was  an  invasion  of  the  police  power  of  the  States.  246  Fed. 
958.     The  United  States  then  sued  out  a  writ  of  error.] 

Mr.  Justice  Day  delivered  the  opinion  of  the  court.   .    .    . 

The  only  limitation  upon  the  power  of  Congress  to  levy  ex- 
cise taxes  of  the  character  now  under  consideration  is  geo- 
graphical uniformity  throughout  the  United  States.  This  court 
has  often  declared  it  cannot  add  others.  Subject  to  such  limi- 
tation Congress  may  select  the  subjects  of  taxation,  and  may 
exercise  the  power  conferred  at  its  discretion.  License  Tax 
Cases,  5  Wall.  462,  471.  Of  course  Congress  may  not  in  the 
exercise  of  federal  power  exert  authority  wholly  reserved  to 
the  States.  Many  decisions  of  this  court  have  so  declared.  And 
from  an  early  day  the  court  has  held  that  the  fact  that  other 
motives  may  impel  the  exercise  of  federal  taxing  power  does  not 
authorize  the  courts  to  inquire  into  that  subject.  If  the  legisla- 
tion enacted  has  some  reasonable  relation  to  the  exercise  of  the 
taxing  authority  conferred  by  the  Constitution,  it  cannot  be  in- 
validated because  of  the  supposed  motives  which  induced  it. 
Veazie  Bank  v.  Fenno.  8  Wall.  533,  541,  in  which  case  this 
court  sustained  a  tax  on  a  state  bank  issue  of  circulating  notes. 
IMcCray  v.  United  States,  195  U.  S.  27,  where  the  power  was 
thoroughly  considered,  and  an  act  levying  a  special  tax  upon 
oleomargarine  artificially  colored  was  sustained.  And  see  Flint 
V.  Stone  Tracy  Co.,  220  U.  S.  107,  147,  153,  156,  and  cases 
cited. 

Nor  is  it  sufficient  to  invalidate  the  taxing  authority  given 
to   the   Congress   by   the   Constitution   that  the  same   business 
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may  be  regulated  by  the  police  power  of  the  State.     License 
Tax  Cases,  5  Wall,  supra. 

The  act  may  not  be  declared  unconstitutional  because  its 
effect  may  be  to  accomplish  another  purpose  as  well  as  the 
raising  of  revenue.  If  the  legislation  is  within  the  taxing  au- 
thority of  Congress — that  is  sufficient  to  sustain  it.  In  re  Kol- 
lock,  165  U.  S.  526,  536. 

The  legislation  under  consideration  was  before  us  in  a  case 
concerning  §  8  of  the  act,  and  in  the  course  of  the  decision  we 
said:   "It  may  be  assumed  that  the  statute  has  a  moral  end  as 
well  as  revenue  in  view,  but  we  are  of  opinion  that  the  District 
Court,  in  treating  those  ends  as  to  be  reached  only  through  a 
revenue  measure  and  within  the  limits  of  a  revenue  measure, 
was  right."     United  States  v.  Jin  Fuey  Moy,  241  U.  S.  394, 
402.     Considering  the  full  power  of  Congress  over  excise  tax- 
ation  the   decisive  question   here   is:    Have   the   provisions  in 
question  any  relation  to  the  raising  of  revenue?     That  Con- 
gress might  levy  an  excise  tax  upon  such  dealers,  and  others 
who  are  named  in  §  1  of  the  act,  cannot  be  successfully  dis- 
puted.    The  provisions  of  §  2,  to  which  we  have  referred,  aim 
to  confine  sales  to  registered  dealers  and  to  those  dispensing  the 
drugs  as  physicians,   and  to  those  who  come  to  dealers  with 
legitimate    prescriptions    of    physicians.      Congress,    with    full 
power  over  the  subject,  short  of  arbitrary  and  unreasonable 
action  which  is  not  to  be  assumed,  inserted  these  provisions  in 
an  act  specifically  providing  for  the  raising  of  revenue.     Con- 
sidered of  themselves,  we  think  they  tend  to  keep  the  traffic 
aboveboard  and  subject  to  inspection  by  those  authorized  to  col- 
lect the  revenue.     They  tend  to  diminish  the  opportunity  of 
unauthorized  persons  to  obtain  the  drugs  and  sell  them  clan- 
destinely without  paying  the  tax  imposed  by  the  federal  law. 
This  case  well  illustrates  the  possibility  which  may  have  induced 
Congres.s  to  insert  the  provisions  limiting  sales  to  registered 
dealers  and  requiring  patients  to  obtain  these  drugs  as  a  medi- 
cine from  physicians  or  upon  regular  prescriptions.     Ameris, 
being  as  the  indictment  charges  an  addict,  may  not  have  used 
thi.s  groat  number  of  doses  for  himself.     He  might  sell  some 
to  others  without  paying  the  tax,  at  lea.st  Congress  may  have 
doomed  it  wise  to  prevent  such   possible   dealings  because   of 
their  ofTect  upon  the  collection  of  the  revenue. 

We  cannot  agree  with  the  contention  that  the  provisions  of 
S  2,  controlling  the  disposition  of  these  drugs  in  the  ways  de- 
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scribed,  can  have  nothing  to  do  with  facilitating  the  collection 
of  the  revenue,  as  we  should  be  obliged  to  do  if  we  were  to 
declare  this  act  beyond  the  power  of  Congress  acting  under  its 
constitutional  authority  to  impose  excise  taxes.  It  follows  that 
the  judgment  of  the  District  Court  must  be  reversed. 

Reversed. 

The  Chief  Justice  [White]  dissents  because  he  is  of  opinion 
that  the  court  below  correctly  held  the  act  of  Congress,  in  so  far 
as  it  embraced  the  matters  complained  of,  to  be  beyond  the  con- 
stitutional power  of  Congress  to  enact  because  to  such  extent 
the  statute  was  a  mere  attempt  by  Congress  to  exert  a  power 
not  delegated,  that  is,  the  reserved  police  power  of  the  States. 

Mr.  Justice  McKenna,  ]\Ir.  Justice  Van  Devanter  and  Mr. 
Justice  McEeynolds  concur  in  this  dissent. 


CHILD  LABOR  TAX  CASE. 
BAILEY  v.  DREXEL  FURNITURE  COMPANY. 

SuPBEME  Court  of  the  Unitih)  States.     1922. 
259  United  States,  20. 

Error  to  the  District  Court  of  the  United  States  for  the 
Western  District  of  North  Carolina. 

[Title  XII,  ''Tax  on  Employment  of  Child  Labor,*'  Reve- 
nue Act  of  February  24,  1919,  40  Statutes-at-Large,  1138,  im- 
posed an  annual  "excise  tax  equivalent  to  10  per  centum  of  the 
entire  net  profits  received  or  accrued  for  such  year  from  the 
sale  or  disposition  of  the  product"  of  any  mine,  quarry,  mill, 
cannery,  workshop,  factory  or  manufacturing  establishment  in 
which  during  any  part  of  the  taxable  year  children  under  the 
age  of  fourteen  years  have  been  employed  or  permitted  to  work, 
or  children  between  the  ages  of  fourteen  and  sixteen  have  been 
employed  or  permitted  to  work  more  than  eight  hours  in  any 
day  or  more  than  six  days  in  any  week,  or  between  the  hours 
of  seven  in  the  evening  and  six  in  the  morning.  No  one  was 
liable  to  the  tax  who  emploj-ed  a  child  believing  him  to  be  of 
the  prescribed  age  and  relying  upon  a  certificate  to  that  effect 
issued  by  State  authorities  or  by  a  Board  consisting  of  the 
Secretary  of  the  Treasury,  the  Commissioner  of  Internal  Reve- 
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nue  and  the  Secretary  of  Labor.  The  Commissioner  of  Inter- 
nal Revenue  and  the  Secretary  of  Labor  or  any  person  ap- 
pointed by  either  of  them  ^vas  authorized  to  enter  and  inspect 
any  of  the  establishments  to  which  the  law  was  made  applicable. 
The  plaintiff,  the  Drexel  Furniture  Company,  having  been  as- 
sessed $6,312.79  for  employing  a  boy  under  the  age  of  fourteen, 
paid  the  tax  under  protest  and  sued  to  recover.  Judgment  was 
given  for  the  plaintiff  and  the  Collector  of  Internal  Revenue 
appealed.] 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the 
court.    .    .    . 

The  law  is  attacked  on  the  ground  that  it  is  a  regulation  of 
the  employment  of  child  labor  in  the  States — an  exclusively 
state  function  under  the  Federal  Constitution  and  within  the 
reservations  of  the  Tenth  Amendment.  It  is  defended  on  the 
ground  that  it  is  a  mere  excise  tax  levied  by  the  Congress  of 
the  United  States  under  its  broad  power  of  taxation  conferred 
by  §  8,  Article  I,  of  the  Federal  Constitution.  We  must  con- 
strue the  law  and  interpret  tlie  intent  and  meaning  of  Congress 
from  the  language  of  the  act.  The  words  are  to  be  given  their 
ordinary  meaning  unless  the  context  shows  that  they  are  differ- 
ently u.sed.  Does  this  law  impose  a  tax  with  only  that  incidental 
restraint  and  regulation  which  a  tax  must  inevitably  involve? 
Or  does  it  regulate  by  the  use  of  tlie  so-called  tax  as  a  penalty  ? 
If  a  tax,  it  is  clearly  an  excise.  If  it  were  an  excise  on  a  com- 
modity or  other  thing  of  value  we  might  not  be  permitted  under 
previous  decisions  of  this  court  to  infer  solely  from  its  heavy 
burden  that  the  act  intends  a  prohibition  instead  of  a  tax.  But 
this  act  is  more.  It  provides  a  heavy  exaction  for  a  departure 
from  a  detailed  and  specified  course  of  conduct  in  business. 
That  course  of  business  is  that  employers  shall  employ  in  mines 
and  quarries,  children  of  an  age  greater  than  sixteen  years;  in 
mills  and  factories,  children  of  an  age  greater  than  fourteen 
years,  and  shall  prevent  children  of  less  than  sixteen  years  in 
mills  and  factories  from  working  more  than  eight  hours  a  day 
or  six  days  in  the  week.  If  an  employer  departs  from  this 
prescribed  course  of  business,  he  is  to  pay  to  the  Government 
one-tenth  of  his  entire  net  income  in  the  business  for  a  full  year. 
The  amount  is  not  to  be  proportioned  in  any  degree  to  the  ex- 
tent or  frequency  of  the  departures,  but  is  to  be  paid  by  the 
employer  in  full  mea.sure  whether  he  employs  five  hundred  chil- 
dren for  a  year,  or  employs  only  one  for  a  day.     Moreover,  if 
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he  does  not  know  the  child  is  within  the  named  age  limit,  he  is 
not  to  pay ;  that  is  to  say,  it  is  only  where  he  knowinglj^  departs 
from  the  prescribed  course  that  payment  is  to  be  exacted. 
Scienter  is  associated  with  penalties  not  with  taxes.  The  em- 
ployer's factory  is  to  be  subject  to  inspection  at  any  time  not 
only  by  the  taxing  officers  of  the  Treasury,  the  Department 
normally  charged  with  the  collection  of  taxes,  but  also  by  the 
Secretary  of  Labor  and  his  subordinates  whose  normal  func- 
tion is  the  advancement  and  protection  of  the  welfare  of  the 
workers.  In  the  light  of  these  features  of  the  act,  a  court  must 
be  blind  not  to  see  that  the  so-called  tax  is  imposed  to  stop  the 
em])lo3'ment  of  children  within  the  age  limits  prescribed.  Its 
prohibitory  and  regulatory  effect  and  purpose  are  palpable.  All 
others  can  see  and  understand  this.  IIow  can  we  properly  shut 
our  minds  to  it? 

It  is  the  high  duty  and  function  of  this  court  in  cases  regu- 
larly brought  to  its  bar  to  decline  to  recognize  or  enforce  seem- 
ing laws  of  Congress,  dealing  with  subjects  not  entrusted  to 
Congress  but  left  or  committed  by  the  supreme  law  of  the  land 
to  the  control  of  the  States.  We  can  not  avoid  the  duty  even 
though  it  require  us  to  refuse  to  give  effect  to  legislation  de- 
signed to  promote  the  highest  good.  The  good  sought  in  uncon- 
stitutional legislation  is  an  insidious  feature  because  it  leads 
citizens  and  legislators  of  good  purpose  to  promote  it  without 
thought  of  the  serious  breach  it  will  make  in  the  ark  of  our 
covenant  or  the  harm  which  will  come  from  breaking  down 
recognized  standards.  In  the  maintenance  of  local  self  govern- 
ment, on  the  one  hand,  and  the  national  power,  on  the  other, 
our  country  has  been  able  to  endure  and  prosper  for  near  a 
century  and  a  half. 

Out  of  a  proper  respect  for  the  acts  of  a  coordinate  branch 
of  the  Government,  this  court  has  gone  far  to  sustain  taxing  acts 
as  such,  even  though  there  has  been  ground  for  susi)ecting  from 
the  weight  of  the  tax  it  was  intended  to  destroy  its  subject.  But, 
in  the  act  before  us,  the  presumption  of  validity  cannot  pre- 
vail, because  the  proof  of  the  contrary  is  found  on  the  very  face 
of  its  provisions.  Grant  the  validity  of  this  law,  and  all  that 
Congress  would  need  to  do,  hereafter,  in  seeking  to  take  over  to 
its  control  any  one  of  the  great  number  of  subjects  of  public 
interest,  jurisdiction  of  which  the  States  have  never  parted  with, 
and  which  are  reserved  to  them  by  the  Tenth  Amendment,  would 
be  to  enact  a  detailed  measure  of  complete  regulation  of  the 
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subject  and  enforce  it  by  a  so-called  tax  upon  departures  from 
it.  To  give  such  magic  to  the  word  "tax"  would  be  to  break 
down  all  constitutional  limitation  of  the  powers  of  Congress 
and  completely  wipe  out  the  sovereignty  of  the  States. 

The  difTcrence  between  a  tax  and  a  penalty  is  sometimes  diffi- 
cult to  define  and  yet  the  consequences  of  the  distinction  in  the 
required  method  of  their  collection  often  are  important.  Where 
the  sovereign  enacting  the  law  has  power  to  impose  both  tax  and 
penalty  the  difference  between  revenue  production  and  mere 
regulation  may  be  immaterial,  but  not  so  when  one  sovereign 
can  impose  a  tax  only,  and  the  power  of  regulation  rests  in 
another.  Taxes  are  occasionally  imposed  in  the  discretion  of  the 
legislature  on  proper  subjects  with  the  primary  motive  of  ob- 
taining revenue  from  them  and  with  the  incidental  motive  of 
discouraging  them  by  making  their  continuance  onerous.  They 
do  not  lose  their  character  as  taxes  because  of  the  incidental 
motive.  But  there  comes  a  time  in  the  extension  of  the  penal- 
izing features  of  the  so-called  tax  when  it  loses  its  character  as 
such  and  becomes  a  mere  penalty  with  the  characteristics  of 
regulation  and  punishment.  Such  is  the  case  in  the  law  before 
us.  Although  Congress  does  not  invalidate  the  contract  of  em- 
ployment or  expressly  declare  that  the  employment  within  the 
mentioned  ages  is  illegal,  it  does  exhibit  its  intent  practically 
to  achieve  the  latter  result  by  adopting  the  criteria  of  wrong- 
doing and  imposing  its  principal  consequence  on  those  who 
transgress  its  standard 

For  the  rea.sons  given  we  must  hold  the  Child  Labor  Tax  Law 
invalid  and  the  judgment  of  the  District  Court  is 

Affirmed. 

Mr.  Justice  Clarke  dissents. 

NoTT.— Con  cross  Is  authorized  "to  lay  and  collect  taxes,  duties,  Im- 
posts and  excises."  This  phrase  Is  a  departure  from  the  usual  laconic 
language  of  the  Constitution,  for  the  term  "taxes"  is  generic  and  In- 
cludes all  the  forms  enumerated.  The  redundancy  may  be  explained 
on  historical  grounds.  Under  the  Confederation  Congress  had  vainly 
sought  to  persuade  the  States  to  authorize  It  to  lay  duties  on  Imports. 
The  failure  of  that  effort  was  one  of  the  most  potent  causes  which 
brought  about  the  Federal  Convention,  and  the  strength  of  the  reaction 
against  the  weakness  of  the  Confederation  Is  Indicated  by  the  change 
from  a  government  which  had  no  taxing  power  to  one  which  may 
levy  any  kind  of  tax  except  a  duty  on  exports  or  a  tax  upon  the 
property  or  governmental  Instrumentalities  of  the  States.  With  these 
limitations  its  taxing  power  "reaches  every  subject  and  may  be  exer- 
cUed  at  discretion."  License  Tax  Cases  (1867),  5  Wallace,  462. 
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The  Constitution  requires  that  "all  duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United  States."  The  uniformity  which  is 
thus  prescribed  is  geographical  uniformity.  "The  tax  is  uniform 
when  it  operates  with  the  same  force  and  effect  in  every  place  where 
the  subject  of  it  is  found,"  Head  Money  Cases  (1884),  112  U.  S.  580. 
The  fact  that  the  object  taxed  may  not  be  found  in  all  parts  of  the 
United  States  does  not  make  the  tax  obnoxious  to  the  uniformity  clause, 
United  States  v.  Singer  (1872),  15  Wallace,  111.  Since  the  clause  ap- 
plies only  to  the  "United  States,"  it  does  not  apply  to  territory  an- 
nexed to  the  United  States  but  not  yet  incorporated  in  the  United 
States,  Downes  v.  Bidwell  (1901),  182  U.  S.  244. 

Marshall's  epigram  that  "the  power  to  tax  involves  the  power  to 
destroy"  does  not  imply  that  Congress  is  vested  with  general  author- 
ity to  levy  taxes  for  the  destruction  of  a  business  or  practice  which 
it  believes  to  be  evil.  Its  taxing  power  extends  only  to  the  subjects 
within  its  jurisdiction,  but  so  long  as  it  acts  within  its  power  the 
motive  which  leads  it  to  impose  a  particular  tax  or  to  make  it  heavy 
or  light  does  not  present  a  judicial  question.  It  may  use  its  power 
either  for  purposes  of  revenue  or  for  purposes  of  regulation.  Since 
it  is  authorized  to  levy  duties  it  may  make  them  so  high  as  to  pre- 
vent importation.  Since  it  may  supply  a  national  monetary  system, 
it  may  impose  a  prohibitive  tax  on  the  notes  of  State  banks,  Veazie 
Bank  v.  Fenno  (1869),  8  Wallace,  533.  Since  it  may  levy  excises,  it 
may  make  them  so  heavy  as  to  destroy  the  business  taxed,  McCray  v. 
United  States  (1904),  195  U.  S.  27.  "Those  who  enter  upon  a  business 
take  that  risk,"  Alaska  Fish  Salting  &  By-Products  Co.  v.  Smith 
(1921),  255  U.  S.  44,  48. 

The  Constitution  provides  that  "no  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  State."  This  clause  has  been  Interpreted 
to  forbid  not  only  any  tax  which  is  avowedly  and  in  form  an  export 
tax  but  also  any  tax  which  by  its  necessary  operation  is  in  effect  an 
export  tax.  It  exempts  from  taxation  the  act  or  business  of  exporta- 
tion, Brown  v.  Maryland  (1827),  12  Wheaton,  419;  goods  in  course 
of  exportation  and  which  it  is  sought  to  tax  as  exports,  Turpin  v. 
Burgess  (1886),  117  U.  S.  504;  bills  of  lading  for  goods  in  course  of 
exportation,  Fairbank  v.  United  States  (1901),  181  U.  S.  283;  charter 
parties  for  the  carriage  of  goods  from  a  domestic  to  a  foreign  port, 
United  States  v.  Hvoslef  (1915),  237  U.  S.  1;  and  policies  of  marine  in- 
surance on  goods  in  process  of  export,  Thames  and  Mersey  Marine  In- 
surance Co.  v.  United  States  (1915),  237  U.  S.  19.  But  this  prohibition 
does  not  exempt  from  an  excise  tax  goods  manufactured  under  contract 
for  export.  "The  true  construction  of  the  constitutional  provision  Is 
that  no  burden  by  way  of  tax  or  duty  can  be  cast  upon  the  exporta- 
tion of  articles,  and  does  not  mean  that  articles  exported  are  relieved 
from  the  prior  ordinary  burdens  of  taxation  which  rest  upon  all  prop- 
erty similarly  situated.  The  exemption  attaches  to  the  export  and 
not  to  the  article  before  Its  exportation,"  Cornell  v.  Coyne  (1904),  192 
U.  S.  418,  427.  A  general  property  tax  cannot  be  construed  as  a  duty 
on  exports  because  some  of  the  goods  upon  which  it  falls  are  after- 
wards exported,  Brown  v.  Houston   (1885),  114  U.  S.   622.     Likewise 
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income  derived  from  the  business  of  exportation  is  not  exempt  from 
a  general  income  tax,  Peck  &  Co.  v.  Lowe  (1918),  247  U.  S.  165. 


Section  3.    The  Taxation  of  Agencies  op  Government. 
McCULLOCII  V.  THE  STATE  OF  MAHYLAND  et  al. 

Supreme  Coirt  of  the  United  States.     1819. 
4  Wheaton,  316. 

[Tlie  statement  of  facts  and  the  first  part  of  the  opinion  are 
given  ante,  page  50.] 

^rARSiiALL,  Ch.  J.,  delivered  the  opinion  of  the  court.   .    .    . 

It  being  tlie  opinion  of  the  court,  that  the  act  incorporating 
the  bank  is  constitutional;  and  that  the  power  of  establishing 
a  branch  in  the  state  of  Maryland  might  be  properly  exercised 
by  the  bank  itself,  we  proceed  to  inquire — 

2.  Wliether  the  state  of  Maryland  may,  without  violating  the 
constitution,  tax  that  branch?  That  the  power  of  taxation  is 
one  of  vital  importance;  that  it  is  retained  by  the  states;  that 
it  is  not  abridged  by  the  grant  of  a  similar  power  to  the  gov- 
ernment of  the  Union;  that  it  is  to  be  concurrently  exercised 
by  the  two  governments  are  truths  which  have  never  been  de- 
nied. But  such  is  the  paramount  character  of  the  constitution, 
that  its  capacity  to  witlidraw  any  subject  from  the  action  of 
even  this  power,  is  admitted.  The  states  are  expressly  forbid- 
den to  lay  any  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  their  inspection  laws.  If  the 
obligation  of  this  prohibition  must  be  conceded — if  it  may  re- 
strain a  state  from  the  exercising  of  its  taxing  power  on  im- 
ports and  exports  the  same  paramount  character  would  seem 
to  restrain,  as  it  certainly  may  restrain,  a  state  from  such  other 
exercise  of  this  power,  as  is  in  its  nature  incompatible  with,  and 
repugnant  to,  the  constitutional  laws  of  the  Union.  A  law,  ab- 
solutely repugnant  to  another,  as  entirely  repeals  that  other  as 
if  express  terms  of  repeal  were  used. 

On  this  ground,  the  counsel  for  the  bank  place  its  claim  to  be 
exempted  from  the  power  of  a  state  to  tax  its  operations.  There 
i.s  no  express  provision  for  the  case,  but  the  claim  ha.s  been  sus- 
tainod  on  a  principle  which  so  entirely  pervades  the  constitution, 
is  so  intermixed  with  the  materials  which  compose  it,  so  inter- 
woven with  its  web,  so  blended  with  its  texture,  as  to  be  incapa- 
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ble  of  being  separated  from  it,  without  rending  it  into  shreds. 
This  great  principle  is,  that  the  constitution  and  the  laws  made 
in  pursuance  thereof  are  supreme ;  that  they  control  the  consti- 
tution and  laws  of  the  respective  states,  and  cannot  be  controlled 
by  them.  From  this,  which  may  be  almost  termed  an  axiom, 
other  propositions  are  deduced  as  corollaries,  on  the  truth  or 
error  of  which,  and  on  their  application  to  this  case,  the  cause 
has  been  supposed  to  depend.  These  are,  1st.  That  a  power  to 
create  implies  a  power  to  preserve :  2d.  That  a  power  to  destroy, 
if  wielded  by  a  different  hand,  is  hostile  to,  and  incompatible 
with  these  powers  to  create  and  preserve :  3d.  That  where  this 
repugnancy  exists,  that  authority  which  is  supreme  must  control, 
not  yield  to  that  over  which  it  is  supreme. 

These  propositions,  as  abstract  truths,  would,  perhaps,  never 
be  controverted.  Their  application  to  this  case,  however,  has 
been  denied ;  and  both  in  maintaining  the  affirmative  and  the 
negative,  a  .splendor  of  eloquence,  and  strength  of  argument, 
seldom,  if  ever,  surpassed,  have  been  displayed. 

The  power  of  Congress  to  create,  and  of  course,  to  continue, 
the  bank,  was  the  subject  of  the  preceding  part  of  this  opinion ; 
and  is  no  longer  to  be  considered  as  questionable.  That  the 
power  of  taxing  it  by  the  states  may  be  exercised  so  as  to  destroy 
it,  is  too  obvious  to  be  denied.  But  taxation  is  said  to  be  an 
absolute  power,  which  acknowledges  no  other  limits  than  those 
expressly  prescribed  in  the  constitution,  and  like  sovereign  power 
of  every  other  description,  is  trusted  to  the  discretion  of  those 
who  use  it.  But  the  very  terms  of  this  argument  admit,  that 
the  sovereignty  of  the  state,  in  the  article  of  taxation  itself,  is 
subordinate  to,  and  may  be  controlled  by  the  constitution  of  the 
United  States,  How  far  it  has  been  controlled  by  that  instru- 
ment must  be  a  question  of  construction.  In  making  this  con- 
struction, no  principle  not  declared,  can  be  admissible,  which 
would  defeat  the  legitimate  operations  of  a  supreme  govern- 
ment. It  is  of  the  very  essence  of  supremacy,  to  remove  all 
obstacles  to  its  action  within  its  own  sphere,  and  so  to  modify 
every  power  vested  in  subordinate  governments,  as  to  exempt 
its  own  operations  from  their  own  influence.  This  effect  need 
not  be  stated  in  terms.  It  is  so  involved  in  the  declaration  of 
supremacy,  so  necessarily  implied  in  it,  that  the  expression  of 
it  could  not  make  it  more  certain.  We  must,  therefore,  keep  it 
in  view,  while  construing  the  constitution. 

The  argument  on  the  part  of  the  state  of  Maryland,  is,  not 
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that  the  states  may  directly  resist  a  law  of  congress,  but  that 
they  may  exercise  their  acknowledged  powers  upon  it,  and  that 
the  constitution  leaves  them  this  right,  in  the  confidence  that 
they  will  not  abuse  it.  Before  we  proceed  to  examine  this  argu- 
ment, and  to  subject  it  to  the  test  of  the  constitution,  we  must 
be  permitted  to  bestow  a  few  considerations  on  the  nature  and 
extent  of  this  original  right  of  taxation,  which  is  acknowledged 
to  remain  with  the  states.  It  is  admitted,  that  the  power  of 
taxing  the  people  and  their  property,  is  essential  to  the  very 
existence  of  government,  and  may  be  legitimately  exercised  on 
the  objects  to  which  it  is  applicable,  to  the  utmost  extent  to 
which  the  government  may  choose  to  carry  it.  The  only  security 
against  the  abuse  of  this  power,  is  found  in  the  structure  of  the 
government  itself.  In  imposing  a  tax,  the  legislature  acts  upon 
its  constituents.  This  is,  in  general,  a  sufficient  security  against 
erroneous  and  oppressive  taxation. 

The  people  of  a  state,  therefore,  give  to  their  government  a 
right  of  taxing  themselves  and  their  property,  and  as  the  ex- 
igencies of  government  cannot  be  limited,  they  prescribe  no 
limits  to  the  exercise  of  this  right,  resting  confidently  on  the 
interest  of  the  legislator,  and  on  the  influence  of  the  constituent 
over  their  representative,  to  guard  them  against  its  abuse.  But 
the  means  employed  by  the  government  of  the  Union  have  no 
such  security,  nor  is  the  right  of  a  state  to  tax  them  sustained 
by  the  same  theory.  Those  means  are  not  given  by  the  people 
of  a  particular  state,  not  given  by  the  constituents  of  the  legis- 
lature, which  claim  the  right  to  tax  them,  but  by  the  people  of 
all  the  states.  They  are  given  by  all,  for  the  benefit  of  all 
and  upon  theory,  should  be  subjected  to  that  government  only 
which  belongs  to  aU. 

It  may  be  objected  to  this  definition,  that  the  power  of  tax- 
ation is  not  confined  to  the  people  and  property  of  a  state.  It 
may  be  exercised  upon  every  object  brought  within  its  jurisdic- 
tion. This  is  true.  But  to  what  source  do  we  trace  this  right  T 
It  is  obviou.s,  that  it  is  an  incident  of  sovereignty,  and  is  co- 
extensive with  that  to  which  it  is  an  incident.  All  subjects  over 
which  the  sovereign  power  of  a  state  extends,  are  objects  of 
taxation ;  but  those  over  which  it  does  not  extend,  are,  upon  the 
sf)unde.st  principles,  exempt  from  taxation.  This  proposition 
may  almost  be  pronounced  self-evident. 

The  sovereignty  of  a  state  extends  to  everything  which  exists 
by  its  own  authority,  or  is  introduced  by  its  permission ;  but  does 
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it  extend  to  those  means  which  are  employed  by  congress  to 
carry  into  execution  powers  conferred  on  that  body  by  the  peo- 
ple of  the  United  States?  We  think  it  demonstrable,  that  it 
does  not.  Those  powers  are  not  given  by  the  people  of  a  single 
state.  They  are  given  by  the  people  of  the  United  States,  to 
a  government  whose  laws,  made  in  pursuance  of  the  constitu- 
tion, are  declared  to  be  supreme.  Consequently^  the  people  of 
a  single  state  cannot  confer  a  sovereignty  which  will  extend 
over  them. 

If  we  measure  the  power  of  taxation  residing  in  a  state,  by 
the  extent  of  sovereignty  which  the  people  of  a  single  state  pos- 
sess, and  can  confer  on  its  government,  we  have  an  intelligible 
standard,  applicable  to  every  case  to  which  the  power  may  be 
applied.  We  have  a  principle  which  leaves  the  power  of  taxing 
the  people  and  property  of  a  state  unimpaired;  which  leaves  to 
a  state  the  command  of  all  its  resources,  and  which  places  be- 
yond its  reach,  all  those  powers  which  are  conferred  by  the  peo- 
ple of  the  United  States  on  the  government  of  the  Union,  and  all 
those  means  which  are  given  for  the  purpose  of  carrying  those 
powers  into  execution.  We  have  a  principle  which  is  safe  for 
the  states,  and  safe  for  the  Union.  We  are  relieved,  as  we  ought 
to  be,  from  clashing  sovereignty ;  from  interfering  powers ;  from 
a  repugnancy  between  a  right  in  one  government  to  pull  down, 
what  there  is  an  acknowledged  right  in  another  to  build  up; 
from  the  incompatibility  of  a  right  in  one  government  to  de- 
stroy, what  there  is  a  right  in  another  to  preserve.  We  are  not 
driven  to  the  perplexing  inquirj^,  so  unfit  for  the  judicial  depart- 
ment, what  degree  of  taxation  is  the  legitimate  use,  and  what 
degree  may  amount  to  the  abuse  of  the  power.  The  attempt  to 
use  it  on  the  means  emploj^ed  by  the  government  of  the  Union, 
in  pursuance  of  the  constitution,  is  itself  an  abuse,  because  it 
is  the  usurpation  of  a  power,  which  the  people  of  a  single  state 
cannot  give.  We  find,  then,  on  just  theory,  a  total  failure  of 
this  original  right  to  tax  the  means  employed  by  the  government 
of  the  Union,  for  the  execution  of  its  powers.  The  right  never 
existed,  and  the  question  whether  it  has  been  surrendered,  can- 
not arise. 

But,  waiving  this  theory  for  the  present,  let  us  resume  the 
inquiry,  whether  this  power  can  be  exercised  by  the  respective 
states,  consistently  with  a  fair  construction  of  the  constitution? 
That  the  power  to  tax  involves  the  power  to  destroy :  that  the 
power  to  destroy  may  defeat  and  render  useless  the  power  to 
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create;  that  there  is  a  plain  repugnance  in  conferring  on  one 
government  a  power  to  control  the  constitutional  measures  of 
another,  which  other,  with  respect  to  those  very  measures,  is 
declared  to  be  supreme  over  that  which  exerts  the  control,  are 
propositions  not  to  be  denied.  But  all  inconsistencies  are  to  be 
reconciled  by  the  magic  of  the  word  confidence.  Taxation,  it  is 
said,  does  not  necessarily  and  unavoidably  destroy.  To  carry 
it  to  the  excess  of  destruction,  would  be  an  abuse,  to  presume 
which,  would  banish  that  confidence  which  is  essential  to  all 
government.  But  is  this  a  case  of  confidence?  Would  the  peo- 
ple of  any  one  state  trust  those  of  another  with  a  power  to 
control  the  most  insignificant  operations  of  their  state  govern- 
ment t  We  know  they  would  not.  Why,  then,  should  we  sup- 
pose, that  the  people  of  any  one  state  should  be  willing  to  trust 
those  of  another  with  a  power  to  control  the  operations  of  a 
government  to  which  they  have  confided  their  most  important 
and  most  valuable  interests?  In  the  legislature  of  the  Union 
alone,  are  all  represented.  The  legislature  of  the  Union  alone, 
therefore,  can  be  trusted  by  the  people  with  the  power  of  con- 
trolling measures  which  concern  all,  in  the  confidence  that  it 
will  not  be  abused.  This,  then,  is  not  a  case  of  confidence,  and 
we  mu.st  consider  it  as  it  really  is. 

If  we  apply  the  principle  for  which  the  state  of  Maryland 
contends,  to  the  constitution  generally,  we  shall  find  it  capable 
of  changing  totally  the  character  of  that  instrument.  We  shall 
find  it  capable  of  arresting  all  the  measures  of  the  government, 
and  of  prostrating  it  at  the  foot  of  the  states.  The  American 
people  have  declared  their  constitution  and  the  laws  made  in 
j»ursuance  thereof,  to  be  supreme;  but  this  principle  would 
tran.sfer  tlie  supremacy,  in  fact,  to  the  states.  If  the  states  may 
tax  one  instrument,  employed  by  the  government  in  the  execu- 
tion of  its  powers,  they  may  tax  any  and  every  other  instrument. 
They  may  tax  the  mail;  they  may  tax  the  mint;  they  may  tax 
patent  rights;  they  may  tax  the  papers  of  the  custom-house; 
they  may  tax  judicial  process;  they  may  tax  all  the  means  em- 
ployed by  the  government,  to  an  excess  which  would  defeat  all 
the  ends  of  government.  This  was  not  intended  by  the  American 
people.  They  did  not  design  to  make  their  government  de- 
pendent on  the  states. 

Gentlemen  say,  they  do  not  claim  the  right  to  extend  state 
taxation  to  these  objects.  They  limit  their  pretensions  to  prop- 
erty.   But  on  what  principle,  is  this  distinction  made?     Those 
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who  make  it  have  furnished  no  reason  for  it,  and  the  principlb 
for  which  they  contend  denies  it.  They  contend,  that  the  power 
of  taxation  has  no  other  limit  than  is  found  in  the  10th  section 
of  the  1st  article  of  the  constitution ;  that,  with  respect  to  every- 
thing else,  the  power  of  the  states  is  supreme,  and  admits  of  no 
control.  If  this  be  true,  the  distinction  between  property  and 
other  subjects  to  which  the  power  of  taxation  is  applicable,  is 
merely  arbitrary,  and  can  never  be  sustained.  This  is  not  all. 
If  the  controlling  power  of  the  states  be  established;  if  their 
supremacy  as  to  taxation  be  acknowledged ;  what  is  to  restrain 
their  exercising  this  control  in  any  shape  they  may  please  to  give 
it  ?  Their  sovereignty  is  not  confined  to  taxation ;  that  is  not  the 
only  mode  in  which  it  might  be  displayed.  The  question  is,  in 
truth,  a  question  of  supremacy;  and  if  the  right  of  the  states 
to  tax  the  means  employed  by  the  general  government  be  con- 
ceded, the  declaration  that  the  constitution,  and  the  laws  made 
in  pursuance  thereof,  shall  be  the  supreme  law  of  the  land,  is 
empty  and  unmeaning  declamation. 

In  the  course  of  the  argument,  the  Federalist  has  been  quoted ; 
and  the  opinions  expressed  by  the  authors  of  that  work  have 
been  justly  supposed  to  be  entitled  to  great  respect  in  expound- 
ing the  constitution.  No  tribute  can  be  paid  to  them  which 
exceeds  their  merit;  but  in  applying  their  opinions  to  the  cases 
which  may  arise  in  the  progress  of  our  government,  a  right  to 
judge  of  their  correctness  must  be  retained ;  and,  to  understand 
the  argument,  we  must  examine  the  proposition  it  maintains, 
and  the  objections  against  which  it  is  directed.  The  subject  of 
those  numbers,  from  which  passages  have  been  cited,  is  the  un- 
limited power  of  taxation  which  is  vested  in  the  general  govern- 
ment. The  objection  to  this  unlimited  power,  which  the  argu- 
ment seeks  to  remove,  is  stated  with  fulness  and  clearness.  It 
is,  **that  an  indefinite  power  of  taxation  in  the  latter  (the  gov- 
ernment of  the  Union)  might,  and  probably  would,  in  time, 
deprive  the  former  (the  government  of  the  states)  of  the  means 
of  providing  for  their  own  necessities;  and  would  subject  them 
entirely  to  the  mercy  of  the  national  legislature.  As  the  laws 
of  the  Union  are  to  become  the  supreme  law  of  the  land ;  as  it 
is  to  have  power  to  pass  all  laws  that  may  be  necessary  for 
carrying  into  execution  the  authorities  with  which  it  is  proposed 
to  vest  it;  the  national  government  miglit,  at  any  time,  abolish 
the  taxes  imposed  for  state  objects,  upon  the  pretense  of  an 
interference  with  its  own.    It  might  allege  a  necessity  for  doing 
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this,  in  order  to  give  efficacy  to  the  national  revenues ;  and  thus, 
all  the  resources  of  taxation  might,  by  degrees,  become  the  sub- 
jects of  federal  monopoly,  to  the  entire  exclusion  and  destruc- 
tion of  the  state  governments." 

The  objections  to  the  constitution  which  are  noticed  in  these 
numbers,  were  to  the  undefined  power  of  the  government  to  tax, 
not  to  the  incidental  privilege  of  exempting  its  own  measures 
from  state  taxation.  The  consequences  apprehended  from  this 
undefined  power  were,  that  it  would  absorb  all  the  objects  of 
taxation,  "to  the  exclusion  and  destruction  of  the  state  gov- 
ernments." The  arguments  of  the  Federalist  are  intended  to 
prove  the  fallacy  of  these  apprehensions;  not  to  prove  that  the 
government  was  incapable  of  executing  any  of  its  powers,  with- 
out exposing  the  means  it  employed  to  the  embarrassments  of 
state  taxation.  Arguments  urged  against  these  objections,  and 
these  appreliensions,  are  to  be  understood  as  relating  to  the 
points  they  mean  to  prove.  Had  the  authors  of  those  excellent 
essays  been  asked,  whether  they  contended  for  that  construc- 
tion of  the  constitution,  which  would  place  w^ithin  the  reach 
of  the  states  those  measures  which  the  government  might  adopt 
for  the  execution  of  its  powers;  no  man,  who  has  read  their  in- 
structive pages,  will  hesitate  to  admit,  that  their  answer  must 
have  been  in  the  negative. 

It  has  also  been  insisted,  that,  as  the  power  of  taxation  in 
the  general  and  state  governments  is  acknowledged  to  be  con- 
current, every  argument  which  would  sustain  the  right  of  the 
general  government  to  tax  banks  chartered  by  the  states,  will 
equally  sustain  the  right  of  the  states  to  tax  banks  chartered  by 
the  general  government.  But  the  two  cases  are  not  on  the  same 
reason.  The  people  of  all  the  states  have  created  the  general 
government,  and  have  conferred  upon  it  the  general  power  of 
taxation.  The  people  of  all  the  states,  and  the  states  themselves, 
are  represented  in  congress,  and,  by  their  representatives,  ex- 
ercise this  power.  When  they  tax  the  chartered  institutions 
of  the  states,  they  tax  their  constituents;  and  these  taxes  must 
be  uniform.  But  when  a  state  taxes  the  operations  of  the  gov- 
ernment of  the  United  States,  it  acts  upon  institutions  created, 
not  by  their  own  constituents,  but  by  people  over  whom  they 
claim  no  control.  It  acts  upon  the  measures  of  a  government 
created  by  others  as  well  as  themselves,  for  the  benefit  of  others 
in  common  with  thcm.selves.  The  difTorence  is  that  which  always 
exists,  and  always  must  exist,  between  the  action  of  the  whole 
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on  a  part,  and  the  action  of  a  part  on  the  whole  between  the 
laws  of  a  government  declared  to  be  supreme,  and  those  of  a 
government  which,  when  in  opposition  to  those  laws,  is  not 
supreme. 

But  if  the  full  application  of  this  argument  could  be  admitted, 
it  might  bring  into  question  the  right  of  congress  to  tax  the 
state  banks,  and  could  not  prove  the  right  of  the  states  to  tax 
the  Bank  of  the  United  States. 

The  court  has  bestowed  on  this  subject  its  most  deliberate  con- 
sideration. The  result  is  a  conviction  that  the  states  have  no 
power,  by  taxation  or  otherwise,  to  retard,  impede,  burden,  or 
in  any  manner  control,  the  operations  of  the  constitutional  laws 
enacted  by  congress  to  carry  into  execution  the  powers  vested  in 
the  general  government.  This  is,  we  think,  the  unavoidable 
consequence  of  that  supremacy  which  the  constitution  has  de- 
clared. We  are  unanimously  of  opinion,  that  the  law  passed  by 
the  legislature  of  Maryland,  imposing  a  tax  on  the  Bank  of  the 
United  States,  is  unconstitutional  and  void. 

This  opinion  does  not  deprive  the  states  of  any  resources  which 
they  originally  possessed.  It  does  not  extend  to  a  tax  paid  by 
the  real  property  of  the  bank,  in  common  with  the  other  real 
property  within  the  state,  nor  to  a  tax  imposed  on  the  interest 
which  the  citizens  of  Maryland  may  hold  in  this  institution,  in 
common  w^ith  other  property  of  the  same  description  throughout 
the  state.  But  this  is  a  tax  on  the  operations  of  the  bank,  and 
is,  consequently,  a  tax  on  the  operation  of  an  instrument  em- 
ployed by  the  government  of  the  Union  to  carry  its  powers  into 
execution.     Such  a  tax  must  be  unconstitutional. 

Judgment.  This  cause  came  on  to  be  heard,  on  the  transcript 
of  the  record  of  the  court  of  appeals  of  the  state  of  Maryland, 
and  was  argued  by  counsel :  on  consideration  whereof  it  is  the 
opinion  of  this  court  that  the  act  of  the  legislature  of  Maryland 
is  contrary  to  the  constitution  of  the  United  States,  and  void. 

Reversed  and  annulled.   .    .    . 
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PLOWDEN  WESTON  and  others,  Plaintiffs  in  error,  v.  CITY 
COUNCIL  OP  CHARLESTON,  Defendants. 

Supreme  Court  of  the  United  States.     1829. 
2  Peters,  449. 

Error  to  the  Constitutional  Court  of  South  Carolina. 

[By  an  ordinance  enacted  in  1823,  the  City  Council  of  Charles- 
ton imposed  a  tax  upon  various  forms  of  personal  property  in- 
cluding "stock  of  the  United  States."  The  plaintiffs,  as  owners 
of  United  States  stock,  applied  to  the  Court  of  Common  Pleas 
to  restrain  the  coll<}ction  of  a  tax  on  such  stock.  Its  decision 
that  the  ordinance  was  invalid  having  been  reversed  by  the 
Constitutional  Court,  the  highest  court  of  South  Carolina,  the 
plaintiffs  sued  out  a  writ  of  error.] 

^Iarshall,  Ch.  J.,  delivered  the  opinion  of  the  court.  .    .    . 

.  .  .  This  brings  us  to  the  main  question.  Is  the  stock 
issued  for  loans  made  to  the  government  of  the  United  States 
liable  to  be  taxed  by  states  and  corporations?  Congress  has 
power  "to  borrow  money  on  the  credit  of  the  United  States." 
The  stock  it  issues  is  the  evidence  of  a  debt  created  by  the  ex- 
ercise of  this  power.  The  tax  in  question  is  a  tax  upon  the 
contract  subsisting  between  the  government  and  the  individual. 
It  bears  directly  upon  that  contract,  while  subsisting  and  in 
full  force.  The  power  operates  upon  the  contract,  the  instant 
it  is  framed,  and  must  imply  a  right  to  affect  that  contract. 
If  the  states  and  corporations  throughout  the  Union  possess 
the  power  to  tax  a  contract  for  the  loan  of  money,  what  shall 
arrest  this  principle  in  its  application  to  every  other  contract? 
What  measure  can  government  adopt,  which  will  not  be  exposed 
to  its  influence? 

But  it  is  unnecessary  to  pursue  this  principle  through  its 
diversified  application  to  all  the  contracts,  and  to  the  various 
operations  of  government.  No  one  can  be  selected  which  is  of 
more  vital  interest  to  the  community  than  this  of  borrowing 
money  on  the  credit  of  the  United  States.  No  power  has  been 
conferred  by  the  American  people  on  their  government,  the 
free  and  unburdened  exercise  of  which  more  deeply  affects 
every  member  of  our  republic.  In  war,  when  the  honor,  the 
safety,  the  independence  of  the  nation  are  to  be  defended,  when 
all  its  resources  are  to  be  strained  to  the  utmost,  credit  must 
be  brought  in  aid  of  taxation,  and  the  abundant  revenue  of 
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peace  and  prosperity  must  be  anticipated,  to  supply  the  ex- 
igencies, the  urgent  demands  of  the  moment.  The  people,  for 
objects  the  most  important  which  can  occur  in  the  progress  of 
nations,  have  empowered  their  government  to  make  these  an- 
ticipations, "to  borrow  money  on  the  credit  of  the  United 
States."  Can  anything  be  more  dangerous,  or  more  injurious, 
than  the  admission  of  a  principle  which  authorizes  every  state 
and  every  corporation  in  the  Union  which  possesses  the  right 
of  taxation,  to  burden  the  exercise  of  this  power  at  their  dis- 
cretion 1  If  the  right  to  impose  the  tax  exists,  it  is  a  right  which 
in  its  nature  acknowledges  no  limits.  It  may  be  carried  to  any 
extent,  within  the  jurisdiction  of  the  state  or  corporation  which 
imposes  it,  which  the  will  of  each  state  and  corporation  may 
prescribe.  A  power  which  is  given  by  the  whole  American 
people,  for  their  common  good,  which  is  to  be  exercised,  at  the 
most  critical  periods,  for  the  most  important  purposes,  on  the 
free  exercise  of  which  the  interests,  certainly,  perhaps,  the  lib- 
erty of  the  whole,  may  depend;  may  be  burdened,  impeded,  if 
not  arrested,  by  any  of  the  organized  parts  of  the  confederacy. 

In  a  society  formed  like  ours,  with  one  supreme  government 
for  national  purposes,  and  numerous  state  governments  for  other 
purposes ;  in  many  respects  independent,  and  in  the  uncontrolled 
exercise  of  many  important  powers,  occasional  interferences 
ought  not  to  surprise  us.  The  power  of  taxation  is  one  of  the 
most  essential  to  the  state,  and  one  of  the  most  extensive  in  its 
operations.  The  attempt  to  maintain  a  rule  which  shall  limit  its 
exercise,  is  undoubtedly  among  the  most  delicate  and  difficult 
duties  which  can  devolve  on  those  whose  province  it  is  to  ex- 
pound the  supreme  law  of  the  land,  in  its  application  to  the 
cases  of  indi\nduals.  This  duty  has  more  than  once  devolved  on 
this  court.  In  the  performance  of  it,  we  have  considered  it  as 
a  necessary  consequence  from  the  supremacy  of  the  government 
of  the  whole,  that  its  action  in  the  exercise  of  its  legitimate 
powers,  should  be  free  and  unembarrassed  by  any  conflicting 
powers  in  the  possession  of  its  parts ;  that  the  powers  of  a  state 
cannot  rightfully  be  so  exercised  as  to  impede  and  obstruct  the 
free  course  of  those  measures  which  the  government  of  the 
states  united  may  rightfully  adopt. 

This  subject  was  brought  before  the  court  in  the  case  of 
McCullcch  V.  State  of  Maryland,  4  Wheat.  316,  when  it  was 
thoroughly  argued  and  deliberately  considered.  The  question 
decided  in  that  case  bears  a  near  resemblance  to  that  which  is 
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involved  in  this.  It  was  discussed  at  the  bar  in  all  its  rela- 
tions, and  examined  by  the  court  with  its  utmost  attention.  We 
will  not  repeat  the  reasoning  which  conducted  us  to  the  con- 
clusion thus  formed ;  but  that  conclusion  was,  that  ' '  all  subjects 
over  which  the  sovereign  power  of  a  state  extends,  are  objects 
of  taxation;  but  those  over  which  it  does  not  extend,  are,  upon 
the  soundest  principles,  exempt  from  taxation."  ''The  sov- 
ereignty of  a  state  extends  to  everything  which  exists  by  its  own 
authority,  or  is  introduced  by  its  permission;"  but  not  "to 
those  means  which  are  employed  by  congress  to  carry  into  exe- 
cution powers  conferred  on  that  body  by  the  people  of  the 
United  States."  "The  attempt  to  use"  the  power  of  taxation 
"on  the  means  employed  by  the  government  of  the  Union,  in 
pursuance  of  the  constitution,  is  itself  an  abuse,  because  it  is  the 
usurpation  of  a  power  which  the  people  of  a  single  state  cannot 
give."  The  court  said  in  that  case,  that  "the  states  have  no 
power  by  taxation  or  otherwise,  to  retard,  impede,  burden,  or 
in  any  manner  control,  the  operations  of  the  constitutional  laws 
enacted  by  congress,  to  carry  into  execution  the  powers  vested  in 
the  general  government."  We  retain  the  opinions  which  were 
then  expressed.  A  contract  made  by  the  government  in  the 
exerci.se  of  its  power,  to  borrow  money  on  the  credit  of  the 
United  States,  is  undoubtedly  independent  of  the  will  of  any 
state  in  which  the  individual  who  lends  may  reside,  and  is,  un- 
doubtedly, an  operation  essential  to  the  important  objects  for 
which  the  government  was  created.  It  ought,  therefore,  on  the 
principles  .settled  in  the  case  of  McCulloch  v.  State  of  Mary- 
land, to  be  exempt  from  state  taxation,  and  consequently,  from 
being  taxed  by  corporations  deriving  their  power  from  states. 
It  is  admitted,  that  the  power  of  the  government  to  borrow 
money  cannot  be  directly  opposed,  and  that  any  law  directly 
oh.structing  its  operation  would  be  void;  but  a  distinction  is 
taken  between  direct  opposition  and  those  measures  which  may 
con.scquentially  affect  it;  that  is,  that  a  law  prohibiting  loans 
to  the  United  States  would  be  void,  but  a  tax  on  thera  to  any 
amount  is  allowable.  It  is,  we  think,  impossible  not  to  perceive 
the  intimate  connection  which  exists  between  these  two  modes 
of  acting  on  the  .subject.  It  is  not  the  want  of  original  power 
in  an  independent  sovereign  state,  to  prohibit  loans  to  a  foreign 
j?ovemment,  which  restrains  the  legislature  from  direct  opposi- 
tion to  tho.sn  made  by  the  United  States.  The  restraint  is  im- 
posed by  our  constitution.    The  American  people  have  conferred 
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the  power  of  borrowing  money  on  their  government,  and  by 
making  that  government  supreme,  have  shielded  its  action,  in 
the  exercise  of  this  power,  from  the  action  of  the  local  govern- 
ments. The  grant  of  the  power  is  incompatible  with  a  restrain- 
ing or  controlling  power,  and  the  declaration  of  supremacy  is 
a  declaration  that  no  such  restraining  or  controlling  power  shall 
be  exercised.  The  right  to  tax  the  contract  to  any  extent,  when 
made,  must  operate  upon  the  power  to  borrow,  before  it  is  exer- 
cised, and  have  a  sensible  influence  on  the  contract.  The  ex- 
tent of  this  influence  depends  on  the  will  of  a  distinct  govern- 
ment ;  to  any  extent,  however  inconsiderable,  it  is  a  burden  on 
the  operations  of  government.  It  may  be  carried  to  an  extent 
which  shall  arrest  them  entirely. 

It  is  admitted  by  the  counsel  for  the  defendants,  that  the 
power  to  tax  stock  must  affect  the  terms  on  which  loans  will  be 
made;  but  this  objection  it  is  said,  has  no  more  weight  when 
urged  against  the  application  of  an  acknowledged  power,  to 
government  stock,  than  if  urged  against  its  application  to  lands 
sold  by  the  United  States.  The  distinction  is,  we  think,  appar- 
ent. When  lands  are  sold,  no  connection  remains  between  the 
purchaser  and  the  government.  The  lands  purchased  become 
a  part  of  the  mass  of  property  in  the  country,  with  no  implied 
exemption  from  common  burdens.  All  lands  are  derived  from 
the  general  or  particular  government,  and  all  lands  are  subject 
to  taxation.  Lands  sold  are  in  the  condition  of  money  borrowed 
and  repaid.  Its  liability  to  taxation  in  any  form  it  may  then 
assume,  is  not  questioned.  The  connection  between  the  bor- 
rower and  the  lender  is  dissolved.  It  is  no  burden  on  loans,  it 
is  no  impediment  to  the  power  of  borrowing,  that  the  money, 
when  repaid,  loses  its  exemption  from  taxation.  But  a  tax  upon 
debts  due  from  the  government  stands,  w^e  think,  on  very  differ- 
ent principles  from  a  tax  on  lands  which  the  government  has 
sold.  "The  Federalist"  has  been  quoted  in  the  argument,  and 
an  eloquent  and  well-merited  eulogy  has  been  bestowed  on  the 
great  statesman  who  is  supposed  to  be  the  author  of  the  number 
from  which  the  quotation  was  made.  This  high  authority  was 
also  relied  upon  in  the  case  of  McCulloch  v.  State  of  Maryland, 
and  was  considered  by  the  court.  Without  repeating  what  was 
then  said,  we  refer  to  it  as  exhil)iting  our  view  of  the  sentiments 
expressed  on  this  subject  by  the  authors  of  that  work. 

It  has  been  supposed,  that  a  tax  on  stock  comes  within  the 
exceptions  stated  in  the  case  of  McCulloch  v.  State  of  ^Maryland. 
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We  do  not  think  so.  The  Bank  of  the  United  States  is  an  in- 
strument  essential  to  the  fiscal  operations  of  the  government, 
and  the  power  which  might  be  exercised  to  its  destruction  was 
denied.  But  property  acquired  by  that  corporation  in  a  state 
was  supposed  to  be  placed  in  the  same  condition  with  property 
acquired  by  an  individual.  The  tax  on  government  stock  is 
thought  by  this  court  to  be  a  tax  on  the  contract,  a  tax  on  the 
powe'r  to  borrow  money  on  the  credit  of  the  United  States,  and 
consequently,  to  be  repugnant  to  the  constitution.   .    .    . 

Eeversed  and  annulled.  .    .    . 
[Mr.  Justice  Johnson  and  Mr.  Justice  Thompson  delivered 
dissenting  opinions.] 


VEAZIE  BANK  v.  FENNO. 

Supreme  Coubt  of  the  United  States.     1869. 
8  Wallace,  533. 

On  certificate  of  division  from  the  Circuit  Court  for  the  Dis- 
trict of  Maine. 

[The  act  of  Congress  of  July  13,  1866,  14  Statutes  at  Large, 
H6,  provided  that  "every  National  banking  association,  State 
bank,  or  State  banking  association,  shall  pay  a  tax  of  ten  per 
centum  on  the  amount  of  notes  of  any  person,  State  bank,  or 
State  banking  association,  used  for  circulation  and  paid  out  by 
them  after  the  1st  day  of  August,  1866."  The  Veazie  Bank,  a 
private  corporation  chartered  by  the  State  of  Maine  with  au- 
thority to  issue  bank  notes  for  circulation,  paid  under  protest 
the  tax  levied  on  its  notes  in  accordance  with  this  act,  and  then, 
on  the  ground  that  the  act  of  July  13,  1866  was  unconstitutional, 
brought  suit  against  Fenno,  collector  of  internal  revenue,  to  re- 
cover the  amount  paid.  The  judges,  finding  themselves  opposed 
in  opinion  as  to  the  constitutionality  of  the  act,  certified  the  ques- 
tion to  the  Supreme  Court.] 

The  Chief  Justice  [Chase]  delivered  the  opinion  of  the 
court.     .     .     . 

The  general  question  now  before  us  is,  whether  or  not  the  tax 
of  ten  per  cent.,  imposed  on  State  banks  or  National  banks  pay- 
ing out  the  notes  of  individuals  or  State  banks  used  for  circula- 
tion, is  repiipnant  to  the  Constitution  of  the  United  States. 

In  support  of  the  position  that  the  act  of  Congress,  so  far  as  it 
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provides  for  the  levy  and  collection  of  this  tax,  is  repugnant  to 
the  Constitution,  two  propositions  have  been  argued  with  much 
force  and  earnestness 

The  first  is  that  the  tax  in  question  is  a  direct  tax,  and  has  not 
been  apportioned  among  the  States  agreeably  to  the  Constitution. 

The  second  is  that  the  act  imposing  the  tax  impairs  a  franchise 
granted  by  the  State,  and  that  Congress  has  no  power  to  pass  any 
law  with  that  intent  or  effect. 

The  first  of  these  propositions  will  be  first  examined.    .    .    . 

Much  diversity  of  opinion  has  always  prevailed  upon  the  ques- 
tion, what  are  direct  taxes  1  Attempts  to  answer  it  by  reference 
to  the  definitions  of  political  economists  have  been  frequently 
made,  but  without  satisfactory  results.  The  enumeration  of  the 
different  kinds  of  taxes  which  Congress  was  authorized  to  impose 
was  probably  made  with  little  reference  to  their  speculations. 
.  .  .  We  are  obliged  therefore  to  resort  to  historical  evidence, 
and  to  seek  the  meaning  of  the  words  in  the  use  and  in  the 
opinion  of  those  whose  relations  to  the  government,  and  means 
of  knowledge,  warranted  them  in  speaking  with  authority.  And 
considered  in  this  light,  the  meaning  and  application  of  the 
rule,  as  to  direct  taxes,  appears  to  us  quite  clear.  It  is,  as 
we  think,  distinctly  sho^vn  in  every  act  of  Congress  on  the 
subject. 

In  each  of  these  acts,  a  gross  sum  was  laid  upon  the  United 
States,  and  the  total  amount  was  apportioned  to  the  several 
States,  according  to  their  respective  number  of  inhabitants,  as 
ascertained  by  the  last  preceding  census.  Having  been  appor- 
tioned, provision  was  made  for  the  imposition  of  the  tax  upon 
the  subjects  specified  in  the  act,  fixing  its  total  sum.  ...  In 
each  instance,  the  total  sum  was  apportioned  among  the  States, 
by  the  constitutional  rule,  and  was  assessed  at  prescribed  rates, 
on  the  subjects  of  the  tax.  These  subjects,  in  1798,  1  Stat,  at 
Large,  586;  1813,  3  Id.  26;  1815,  Id.  166;  1816,  Id.  255,  were 
lands,  improvements,  dwelling-houses,  and  slaves;  and  in  1861, 
lands,  improvements,  and  dwelling-houses  only.  Under  the  act 
of  1798,  slaves  were  assessed  at  fifty  cents  on  each;  under  the 
others  acts,  according  to  valuation  by  assessors.  This  review 
shows  that  personal  property,  contracts,  occupations,  and  the 
like  have  never  been  regarded  by  Congress  as  proper  subjects  of 
direct  tax.     .     .     . 

[After  a  discussion  of  Ilylton  v.  U.  S.  (1796),  3  Dallas,  171, 
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in  which  the  validity  of  a  Federal  tax  on  carriages  was  involved, 
the  court  continues:] 

It  may  be  safely  assumed,  therefore,  as  the  unanimous  judg- 
ment of  the  court,  that  a  tax  on  carriages  is  not  a  direct  tax.  And 
it  may  further  be  taken  as  established  upon  the  testimony  of  Pat- 
erson,  that  the  words  direct  taxes,  as  used  in  the  Constitution, 
comprehended  only  capitation  taxes,  and  taxes  on  land,  and  per- 
haps taxes  on  personal  property  by  general  valuation  and  assess- 
ment of  the  various  descriptions  possessed  within  the  several 
States. 

It  follows  necessarily  that  the  power  to  tax  without  apportion- 
ment extends  to  all  other  objects.  Taxes  on  other  objects  are  in- 
cluded under  the  heads  of  taxes  not  direct,  duties,  imposts,  and 
exci.ses,  and  must  be  laid  and  collected  by  the  rule  of  uniformity. 
The  tax  under  consideration  is  a  tax  on  bank  circulation,  and  may 
very  well  be  classed  under  the  head  of  duties.  Certainly  it  is 
not,  in  the  sense  of  the  Constitution,  a  direct  tax.  It  may  be  said 
to  come  within  the  same  category  of  taxation  as  the  tax  on 
incomes  of  insurance  companies,  which  this  court,  at  the  last 
term,  in  the  case  of  Pacific  Insurance  Company  v.  Soule,  7  Wal- 
lace, 434,  held  not  to  be  a  direct  tax. 

Is  it,  then,  a  tax  on  a  franchise  granted  by  a  State,  which  Con- 
gress, upon  any  principle  exempting  the  reserved  powers  of  the 
States  from  impairment  by  taxation,  must  be  held  to  have  no 
authority  to  lay  and  collect?  We  do  not  say  that  there  may  not 
be  such  a  tax.  It  may  be  admitted  that  the  reserved  rights  of 
the  States,  such  as  the  right  to  pass  laws,  tx)  give  effect  to  laws 
through  executive  action,  to  administer  justice  through  the 
courts,  and  to  employ  all  necessary  agencies  for  legitimate  pur- 
poses of  State  government,  are  not  proper  subjects  of  the  taxing 
power  of  Congress.  But  it  cannot  be  admitted  that  franchises 
granted  by  a  State  are  necessarily  exempt  from  taxation;  for 
franchises  are  property,  often  very  valuable  and  productive  prop- 
erty ;  and  when  not  conferred  for  the  purpose  of  giving  effect  to 
some  reserved  power  of  a  State,  seem  to  be  as  properly  objects  of 
taxation  as  any  other  property. 

But  in  the  case  before  us  the  object  of  taxation  is  not  the  fran- 
chise of  the  bank,  but  property  created,  or  contracts  made  and 
i.ssued  under  the  franchi.se,  or  power  to  issue  bank  bills.  A  rail- 
road company,  in  the  exercise  of  its  corporate  franchises,  issues 
freight  receipts,  bills  of  lading,  and  passenger  tickets;  and  it  can- 
not be  doubted  that  the  organization  of  railroads  is  quite  as  im- 
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portant  to  the  State  as  the  organization  of  banks.  But  it  will 
hardly  be  questioned  that  these  contracts  of  the  company  are  ob- 
jects of  taxation  within  the  powers  of  Congress,  and  not  exempted 
by  any  relation  to  the  State  which  granted  the  charter  of  the 
railroad.  And  it  seems  difficult  to  distinguish  the  taxation  of 
notes  issued  for  circulation  from  the  taxation  of  these  railroad 
contracts.  Both  descriptions  of  contracts  are  means  of  profit  to 
the  corporations  which  issue  them;  and  both,  as  we  think,  may 
properly  be  made  contributory  to  the  public  revenue. 

It  is  insisted,  however,  that  the  tax  in  the  case  before  us  is 
excessive,  and  so  excessive  as  to  indicate  a  purpose  on  the  part 
of  Congress  to  destroy  the  franchise  of  the  bank,  and  is,  there- 
fore, beyond  the  constitutional  power  of  Congress. 

The  first  answer  to  this  is  that  the  judicial  cannot  prescribe 
to  the  legislative  department  of  the  government  limitations  upon 
the  exercise  of  its  acknowledged  powers.  The  power  to  tax  may 
be  exercised  oppressively  upon  persons,  but  the  responsibility 
of  the  legislature  is  not  to  the  courts,  but  to  the  people  by  whom 
its  members  are  elected.  So  if  a  particular  tax  bears  heavily  upon 
a  corporation,  or  a  class  of  corporations,  it  cannot,  for  that  rea- 
son only,  be  pronounced  contrary  to  the  Constitution. 

But  there  is  another  answer  which  vindicates  equally  the  wis- 
dom and  the  power  of  Congress. 

It  cannot  be  doubted  that  under  the  Constitution  the  power  to 
provide  a  circulation  of  coin  is  given  to  Congress.  And  it  is  set- 
tled by  the  uniform  practice  of  the  government  and  by  repeated 
decisions,  that  Congress  may  constitutionally  authorize  the  emis- 
sion of  bills  of  credit.  It  is  not  important  here,  to  decide  whether 
the  quality  of  legal  tender  in  payment  of  debts,  can  be  constitu- 
tionally imparted  to  these  bills ;  it  is  enough  to  say,  that  there  can 
be  no  question  of  the  power  of  the  government  to  emit  them ;  to 
make  them  receivable  in  payment  of  debts  to  itself ;  to  fit  them  for 
use  by  those  who  see  fit  to  use  them  in  all  the  transactions  of  com- 
merce ;  to  provide  for  their  redemption ;  to  make  them  a  currency, 
uniform  in  value  and  description,  and  convenient  and  useful  for 
circulation.  These  powers,  until  recently,  were  only  partially  and 
occasionally  exercised.  Lately,  however,  they  have  been  called 
into  full  activity,  and  Congress  has  undertaken  to  supply  a  cur- 
rency for  the  entire  country. 

The  methods  adopted  for  the  supply  of  this  currency  were 
briefly  explained  in  the  first  part  of  this  opinion.  It  now  consists 
of  coin,  of  United  States  notes,  and  of  the  notes  of  the  national 
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hanks.  Both  descriptions  of  notes  may  he  properly  described  as 
hills  of  credit,  for  hoth  are  furnished  hy  the  government;  both 
are  issued  on  the  credit  of  the  government;  and  the  government 
is  responsible  for  the  redemption  of  both;  primarily  as  to  the 
first  description,  and  immediately  upon  default  of  the  bank, 
as  to  the  second.  When  these  bills  shall  be  made  convertible  into 
coin,  at  the  ^ill  of  the  holder,  this  currency  will,  perhaps,  satisfy 
the  wants  of  the  community,  in  respect  to  a  circulating  medium, 
as  perfectly  as  any  mixed  currency  that  can  be  devised. 

Having  thus,  in  the  exercise  of  undisputed  constitutional  pow- 
ers, undertaken  to  provide  a  currency  for  the  whole  country,  it 
cannot  be  questioned  that  Congress  may,  constitutionally,  secure 
the  benefit  of  it  to  the  people  by  appropriate  legislation.  To  this 
end.  Congress  has  denied  the  quality  of  legal  tender  to  foreign 
coins,  and  has  provided  by  law  against  the  imposition  of  coun- 
terfeit and  base  coin  on  the  community.  To  the  same  end,  Con- 
gress may  restrain,  by  suitable  enactments,  the  circulation  as 
money  of  any  notes  not  issued  under  its  own  authority.  Without 
this  power,  indeed,  its  attempts  to  secure  a  sound  and  uniform 
currency  for  the  country  must  be  futile. 

Viewed  in  this  light,  as  well  as  in  the  other  light  of  a  duty  on 
contracts  or  property,  we  cannot  doubt  the  constitutionality  of 
the  tax  under  consideration.  The  three  questions  certified  from 
the  Circuit  Court  of  the  District  of  Maine  must,  therefore,  be 
answered  Affirmatively. 

Mr.  Justice  Nelson,  with  whom  concurred  Mr.  Justice  Davis, 
dissenting.    ,    .    . 
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Supreme  Court  or  the  United  States.     1870. 
11  Wallace,  113. 

Error  to  the  Circuit  Court  for  the  District  of  Massachusetts. 

[Congress  having  authorized  a  tax  on  incomes,  a  collector 
of  internal  revenue  collected  a  tax  on  the  official  salary  of 
Judge  Day,  a  judge  of  the  Court  of  Pro>5ate  for  Barnstable 
County,  Massachusetts.  Judge  Day,  having  paid  the  tax  under 
protest,  brought  suit  to  recover  the  amount  paid  and  obtained 
judgment.    The  collector  then  sued  out  a  writ  of  error.] 
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Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

The  case  presents  the  question  whether  or  not  it  is  competent 
for  Congress,  under  the  Constitution  of  the  United  States,  to  im- 
pose a  tax  upon  the  salary  of  a  judicial  officer  of  a  State  ? 

In  Dobbins  v.  The  Commissioners  of  Erie  County,  16  Peters, 
435,  it  was  decided  that  it  was  not  competent  for  the  legislature 
of  a  State  to  levy  a  tax  upon  the  salary  or  emoluments  of  an 
officer  of  the  United  States.  The  decision  was  placed  mainly 
upon  the  ground  that  the  officer  was  a  means  or  instrumentality 
employed  for  carrying  into  effect  some  of  the  legitimate  powers 
of  the  government,  which  could  not  be  interfered  with  by  tax- 
ation or  otherwise  by  the  States,  and  that  the  salary  or  compen- 
sation for  the  service  of  the  officer  was  inseparably  connected 
with  the  office ;  that  if  the  officer,  as  such,  was  exempt,  the  salary 
assigned  for  his  support  or  maintenance  while  holding  the  office 
was  also,  for  like  reasons,  equally  exempt. 

The  cases  of  McCulloch  v.  Marj-land,  4  Wheaton,  316,  and  Wes- 
ton V.  Charleston,  2  Peters,  449,  were  referred  to  as  settling  the 
principle  that  governed  the  case,  namely,  ''that  the  State  gov- 
ernments cannot  lay  a  tax  upon  the  constitutional  means  em- 
ployed by  the  government  of  the  Union  to  execute  its  constitu- 
tional powers."     .     .     . 

It  is  conceded  in  the  case  of  McCulloch  v.  Maryland,  that  the 
power  of  taxation  by  the  States  was  not  abridged  by  the  grant 
of  a  similar  power  to  the  government  of  the  Union ;  that  it  was 
retained  by  the  States,  and  that  the  power  is  to  be  concurrently 
exercised  by  the  two  governments;  and  also  that  there  is  no  ex- 
press constitutional  prohibition  upon  the  States  against  taxing 
the  means  or  instrumentalities  of  the  general  government.  But 
it  was  held,  and  we  agree  properly  held,  to  be  prohibited  by  nec- 
essary implication ;  otherwise,  the  States  might  impose  taxation 
to  an  extent  that  would  impair,  if  not  wholly  defeat,  the  opera- 
tions of  the  Federal  authorities  when  acting  in  their  appropriate 
sphere. 

These  views,  we  think,  abundantly  establish  the  soundness  of 
the  decision  of  the  case  of  Dobbins  v.  The  Commissioners  of  Erie, 
which  determined  that  the  States  were  prohibited,  upon  a  proper 
construction  of  the  Constitution,  from  taxing  the  salary  or  emolu- 
ments of  an  officer  of  the  government  of  the  United  States.  And 
we  shall  now  proceed  to  show  that,  upon  the  same  construction  of 
that  instrument,  and  for  like  reasons,  that  government  is  pro- 
hibited from  taxing  the  salary  of  the  judicial  officer  of  a  State. 
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It  is  a  familiar  rule  of  construction  of  the  Constitution  of  the 
Tnion,  that  the  sovereign  powers  vested  in  the  State  governments 
by  tlieir  respective  constitutions  remained  unaltered  and  unim- 
paired, except  so  far  as  they  were  granted  to  the  government  of 
the  United  States.  That  the  intention  of  the  framers  of  the  Con- 
stitution in  this  respect  might  not  be  misunderstood,  this  rule  of 
interpretation  is  expressly  declared  in  the  tenth  article  of  the 
amendments,  namely:  ''The  powers  not  delegated  to  the  United 
States  are  reserved  to  the  States  respectively,  or,  to  the  people." 
The  government  of  the  United  States,  therefore,  can  claim  no 
powers  which  are  not  granted  to  it  by  the  Constitution,  and  the 
l)owers  actually  granted  must  be  such  as  are  expressly  given,  or 
given  by  necessary  implication. 

Th'j  general  government,  and  the  States,  although  both  exist 
within  the  same  territorial  limits,  are  separate  and  distinct  sov- 
ereignties, acting  separately  and  independently  of  each  other, 
within  their  respective  spheres.  The  former  in  its  appropriate 
sphere  is  supreme ;  but  the  States  within  the  limits  of  their  pow- 
ers not  granted,  or,  in  the  language  of  the  tenth  amendment, 
"reserved,"  are  as  independent  of  the  general  government  as 
tliat  government  within  its  sphere  is  independent  of  the  States. 

The  relations  existing  between  the  two  governments  are  well 
stated  by  the  present  Chief  Justice  in  the  case  of  Lane  County  v. 
Oregon,  7  Wallace,  76.  ''Both  the  States  and  the  United  States,** 
he  observed,  "existed  before  the  Constitution.  The  people, 
through  that  instrument,  established  a  more  perfect  union,  by 
su})stituting  a  National  government,  acting  with  ample  powers 
ilirectly  upon  the  citizens,  instead  of  the  Confederate  govern- 
ment, which  acted  with  powers  greatly  restricted,  only  upon  the 
States.  But,  in  many  of  the  articles  of  the  Constitution,  the  nec- 
essary exi.stence  of  the  States,  and  within  their  proper  spheres, 
the  independent  authority  of  the  States,  are  distinctly  recognized. 
To  them  nearly  the  whole  charge  of  interior  regulation  is  com- 
mitted or  left;  to  them,  and  to  the  people,  all  powers,  not  ex- 
I)ressly  delegated  to  the  National  government,  are  reserved." 
Upon  looking  into  the  Constitution,  it  will  be  found  that  but  few 
of  the  articles  in  that  instrument  could  be  carried  into  practical 
effect  without  the  existence  of  the  States. 

Two  of  the  great  departments  of  the  government,  the  executive 
and  legislative,  depend  upon  the  exercise  of  the  powers,  or  upon 
the  people  of  the  States.  The  Constitution  guarantees  to  the 
States  a   republican   form   of  government,   and   protects   each 
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against  invasion  or  domestic  violence.  Such  being  the  separate 
and  independent  condition  of  the  States  in  our  complex  system, 
as  recognized  by  the  Constitution,  and  the  existence  of  which  is 
so  indispensable,  that,  without  them,  the  general  government  it- 
self would  disappear  from  the  family  of  nations,  it  would  seem 
to  follow,  as  a  reasonable,  if  not  a  necessary  consequence,  that  the 
means  and  instrumentalities  employed  for  carrying  on  the  opera- 
tions of  their  governments,  for  preserving  their  existence,  and 
fulfilling  the  high  and  responsible  duties  assigned  to  them  in 
the  Constitution,  should  be  left  free  and  unimpaired,  should  not 
be  liable  to  be  crippled,  much  less  defeated,  by  the  taxing  power 
of  another  government,  which  power  acknowledges  no  limits  but 
the  will  of  the  legislative  body  imposing  the  tax.  And,  more 
especially,  those  means  and  instrumentalities  which  are  the  cre- 
ation of  their  sovereign  and  reserved  rights,  one  of  which  is  the 
establishment  of  the  judicial  department,  and  the  appointment 
of  officers  to  administer  their  laws.  Without  this  power,  and  the 
exercise  of  it,  we  risk  nothing  in  saying  that  no  one  of  the  States 
under  the  form  of  government  guaranteed  by  the  Constitution 
could  long  preserve  its  existence.  A  despotic  government  might. 
We  have  said  that  one  of  the  reserved  powers  was  that  to  estab- 
lish a  judicial  department;  it  would  have  been  more  accurate, 
and  in  accordance  with  the  existing  state  of  things  at  the  time, 
to  have  said  the  power  to  maintain  a  judicial  department.  All 
of  the  thirteen  States  were  in  the  possession  of  this  power,  and 
had  exercised  it  at  the  adoption  of  the  Constitution ;  and  it  is  not 
pretended  that  any  grant  of  it  to  the  general  government  is 
found  in  that  instrument.  It  is,  therefore,  one  of  the  sovereign 
powers  vested  in  the  States  by  their  constitutions,  which  re- 
mained unaltered  and  unimpaired,  and  in  respect  to  which  the 
State  is  as  independent  of  the  general  government  as  that  gov- 
ernment is  independent  of  the  States. 

The  supremacy  of  the  general  government,  therefore,  so  much 
relied  on  in  the  argument  of  the  counsel  for  the  plaintiff  in  error, 
in  respect  to  the  question  before  us,  cannot  be  maintained.  The 
two  governments  are  upon  an  equality,  and  the  question  is 
whether  the  power  "to  lay  and  collect  taxes"  enables  the  general 
government  to  tax  the  salary  of  a  judicial  officer  of  the  State, 
which  officer  is  a  means  or  instrumentality  employed  to  carry 
into  execution  one  of  its  most  important  functions,  the  adminis- 
tration of  the  laws,  and  which  concerns  the  exercise  of  a  right 
reserved  to  the  States! 
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TVe  do  not  say  the  mere  circumstance  of  the  establishment  of 
the  judicial  department,  and  the  appointment  of  officers  to  ad- 
minister the  laws,  being  among  the  reser\'ed  powers  of  the  State, 
disables  the  general  government  from  levying  the  tax,  as  that 
depends  upon  the  express  power  "to  lay  and  collect  taxes,"  but  it 
shows  that  it  is  an  original  inherent  power  never  parted  with, 
and,  in  respect  to  which,  the  supremacy  of  that  government  does 
not  exist,  and  is  of  no  importance  in  determining  the  question ; 
and  further,  that  being  an  original  and  reserved  power,  and  the 
judicial  officers  appointed  under  it  being  a  means  or  instrumen- 
tality employed  to  carry  it  into  effect,  the  right  and  necessity  of 
its  unimpaired  exercise,  and  the  exemption  of  the  officer  from 
taxation  by  the  general  government  stand  upon  as  solid  a  ground, 
and  are  maintained  by  principles  and  reasons  as  cogent,  as  those 
which  led  to  the  exemption  of  the  Federal  officer  in  Dobbins  v. 
The  Commissioners  of  Erie  from  taxation  by  the  State;  for,  in 
this  respect,  that  is,  in  respect  to  the  reserved  powers,  the  State 
is  as  sovereign  and  independent  as  the  general  government.  And 
if  the  means  and  instrumentalities  employed  by  that  government 
to  carry  into  operation  the  powers  granted  to  it  are,  necessarily, 
and,  for  the  sake  of  self-preservation,  exempt  from  taxation  by 
the  States,  why  are  not  those  of  the  States  depending  upon  their 
reserved  powers,  for  like  reasons,  equally  exempt  from  Federal 
taxation!  Their  unimpaired  existence  in  the  one  case  is  as  essen- 
tial as  in  the  other.  It  is  admitted  that  there  is  no  express  pro- 
vision in  the  Constitution  that  prohibits  the  general  government 
from  taxing  the  means  and  instrumentalities  of  the  States,  nor 
Is  there  any  prohibiting  the  States  from  taxing  the  means  and 
instrumentalities  of  that  government.  In  both  cases  the  exemp- 
tion rests  upon  necessary  implication,  and  is  upheld  by  the  great 
law  of  self-preservation ;  as  any  government,  whose  means  em- 
ployed in  conducting  its  operations,  if  subject  to  the  control  of 
another  and  distinct  government,  can  exist  only  at  the  mercy  of 
that  government.  Of  what  avail  are  these  means  if  another 
power  may  tax  them  at  discretion  ? 

But  we  are  referred  to  the  Veazie  Bank  v.  Fenno,  8  Wallace, 
533,  in  support  of  this  power  of  taxation.  That  case  furnishes  a 
strong  illustration  of  the  position  taken  by  the  Chief  Justice  in 
McCulloch  v.  Maryland,  namely,  "That  the  power  to  tax  involves 
the  power  to  destroy." 

The  power  involved  was  one  which  had  been  exercised  by  the 
States  since  the  foundation  of  the  government,  and  had  been, 
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after  the  lapse  of  three-quarters  of  a  century,  annihilated  from 
excessive  taxation  by  the  general  government,  just  as  the  judi- 
cial office  in  the  present  case  might  be,  if  subject  at  all  to  taxation 
by  that  government.  But,  notwithstanding  the  sanction  of  this 
taxation  by  a  majority  of  the  court,  it  is  conceded,  in  the  opin- 
ion, that  "the  reserved  rights  of  the  States,  such  as  the  right  to 
pass  laws ;  to  give  effect  to  laws  through  executive  action ;  to  ad- 
minister justice  through  the  courts,  and  to  employ  all  necessary 
agencies  for  legitimate  purposes  of  State  government,  are  not 
proper  subjects  of  the  taxing  power  of  Congress."  This  con- 
cession covers  the  case  before  us,  and  adds  the  authority  of  this 
court  in  support  of  the  doctrine  which  we  have  endeavored  to 
maintain. 

Judgment  affirmed. 

Mr.  Justice  Bradley  dissenting.     .     .     . 

Note. — On  a  similar  state  of  facts  the  High  Court  of  Australia 
reached  the  same  result.  See  D'Emden  v.  Pedder  (1904),  1  Common- 
wealth Law  Reports,  91,  and  Baxter  v.  Commissioners  of  Taxation 
(1907),  4  Commonwealth  Law  Reports,  part  II,  1087. 
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Supreme  Court  of  the  United  States.     1905. 
199  United  States,  437. 

Appeal  from  the  Court  of  Claims. 

By  several  statutes,  the  State  of  South  Carolina  established 
dispensaries  for  the  wholesale  and  retail  sale  of  liquor,  and  pro- 
hibited sale  by  other  than  the  dispensers.  The  United  States 
demanded  the  license  taxes  prescribed  by  the  internal  revenue 
act  for  dealers  in  intoxicating.liquors,  and  the  dispensers  filed  the 
statutory  applications  for  such  licenses.  The  State,  sometimes 
in  cash  and  sometimes  by  warrant  of  its  treasury,  paid  the  taxes. 
No  protest  was  made  in  reference  to  these  pa3^ments  prior  to 
April  14,  1901.  On  that  day  a  formal  protest  by  the  state 
dispensary  commissioner  was  filed  with  the  United  States  collec- 
tor of  internal  revenue  at  Columbia,  South  Carolina.     .     .     . 

The  dispensers  had  no  interest  in  the  sales,  and  received  no 
profit  therefrom.  The  entire  profits  were  appropriated  by  the 
State.     ...     In  the  year  11)01  the  profits  arising  from  these 
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sales  amounted  to  $545,248.12.  While  the  laws  of  South  Carolina 
prohibited  the  sale  of  liquor  by  individuals  other  than  the  dis- 
pensers, of  373  special  license  stamps  issued  in  that  State  by  the 
United  States  internal  revenue  collector,  only  112  were  to  dis- 
pensers, while  260  were  to  private  individuals.  Three  separate 
actions  were  commenced  in  the  Court  of  Claims  by  the  State  of 
South  Carolina  to  recover  the  amounts  paid  for  these  license 
taxes.  These  actions  were  consolidated.  Upon  a  hearing,  find- 
ings of  fact  were  made  and  a  judgment  entered  for  the  United 
States.  39  Court  of  Claims  Reports,  257.  Whereupon  the  State 
appealed  to  this  court. 

Mr.  Justice  Brewer,  .  .  .  delivered  the  opinion  of  the 
court : 

The  important  question  in  this  case  is,  whether  persons  who  are 
selling  liquor  are  relieved  from  liability  for  the  internal  revenue 
tax  by  the  fact  that  they  have  no  interest  in  the  profits  of  the 
business,  and  are  simply  the  agents  of  a  State  which,  in  the  ex- 
orci.se  of  its  sovereign  power,  has  taken  charge  of  the  business 
of  selling  intoxicating  liquors.     .     .     . 

The  riglit  of  South  Carolina  to  control  the  sale  of  liquor  by  the 
dispensary  system  has  been  sustained.  Vance  v.  W.  A.  Vander- 
cook  Co.,  No.  1,  170  U.  S.  438.  The  profits  from  the  business  in 
the  year  1901,  as  appears  from  the  findings  of  fact,  were  over 
half  a  million  of  dollars.  Mingling  the  thought  of  profit  with  the 
necessity  of  regulation  may  induce  the  State  to  take  possession, 
in  like  manner,  of  tobacco,  oleomargarine,  and  all  other  objects 
of  internal  revenue  tax.  If  one  State  finds  it  thus  profitable, 
other  States  may  follow,  and  the  whole  body  of  internal  revenue 
tax  be  thus  stricken  down. 

More  than  this.  There  is  a  large  and  growing  movement  in 
the  country  in  favor  of  the  acqui.sition  and  management  by  the 
public  of  what  are  termed  "public  utilities,"  including  not 
morely  therein  the  supply  of  gas  and  water,  but  also  the  entire 
railroad  system.  Would  the  State,  by  taking  into  possession 
these  public  utilities,  lose  its  republican  form  of  government? 

We  may  go  even  a  step  further.  There  are  some  insisting  that 
the  State  shall  become  the  owner  of  all  property  and  the  manager 
of  all  business.  Of  course,  this  is  an  extreme  view,  but  its  advo- 
cates are  earnestly  contending  that  thereby  the  best  interests  of 
all  citizens  will  be  subserved.  If  this  change  should  be  made  in 
any  State,  how  much  would  that  State  contril)ute  to  the  revenue 
of  the  nation!    If  this  extreme  action  is  not  to  be  counted  amontr 
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the  probabilities,  consider  the  result  of  one  much  less  so.  Sup- 
pose a  State  assumes,  under  its  police  power,  the  control  of  all 
those  matters  subject  to  the  internal  revenue  tax,  and  also  en- 
gages in  the  business  of  importing  all  foreign  goods.  The  same 
argument  which  would  exempt  the  sale  by  a  State  of  liquor,  to- 
bacco, etc.,  from  a  license  tax,  would  exempt  the  importation  of 
merchandise  by  a  State  from  import  duty.  While  the  State 
might  not  prohibit  importations,  as  it  can  the  sale  of  liquor, 
by  private  individuals,  yet,  paying  no  import  duty,  it  could 
undersell  all  individuals,  and  so  monopolize  the  importation  and 
sale  of  foreign  goods. 

Obviously,  if  the  power  of  the  State  is  carried  to  the  extent 
suggested,  and  at  the  same  time  relieved  from  all  Federal  taxa- 
tion, the  National  Government  would  be  largely  crippled  in  its 
revenues.  Indeed,  if  all  the  States  should  concur  in  exercising 
their  powers  to  the  full  extent,  it  would  be  almost  impossible  for 
the  Nation  to  collect  any  revenues.  In  other  words,  in  this  in* 
direct  way  it  would  be  within  the  competency  of  the  States  to 
practically  destroy  the  efficiency  of  the  National  Government. 
If  it  be  said  that  the  States  can  be  trusted  not  to  resort  to  any 
such  extreme  measures,  because  of  the  resulting  interference  with 
the  efficiency  of  the  National  Government,  we  may  turn  to  the 
opinion  of  Mr.  Chief  Justice  Marshall  in  M'CuUoch  v.  Mary- 
land, 4  Wheat.  431,  for  a  complete  answer : 

**But  is  this  a  case  of  confidence?  Would  the  people  of  any  one 
State  trust  those  of  another  with  a  power  to  control  the  most  in- 
significant operations  of  their  state  government  ?  We  know  they 
would  not.  Why,  then,  should  we  suppose  that  the  people  of  any 
one  State  should  be  willing  to  trust  those  of  another  with  the 
power  to  control  the  operations  of  a  government  to  which  they 
have  confided  their  most  important  and  most  valuable  interests? 
In  the  legislature  of  the  Union  alone  are  all  represented.  The 
legislature  of  the  Union  alone,  therefore,  can  be  trusted  by  the 
people  with  the  power  of  controlling  measures  which  concern  all, 
in  the  confidence  that  it  will  not  be  abused.'* 

In  other  words,  we  are  to  find  in  the  Constitution  itself  the  full 
protection  to  the  Nation,  and  not  to  rest  its  sufficiency  on  either 
the  generosity  or  the  neglect  of  any  State. 

There  is  something  of  a  conflict  between  the  full  power  of  the 
Nation  in  respect  to  taxation  and  the  exemption  of  the  State 
from  Federal  taxation  in  respect  to  its  property  and  a  discharge 
of  all  its  functions.    Where  and  how  shall  the  line  between  them 
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he  drawn  ?  We  have  seen  that  the  full  power  of  collecting  license 
taxes  is  in  terms  granted  to  the  National  Government,  with 
only  the  limitations  of  uniformity  and  the  public  benefit.  The 
exemption  of  the  State's  property  and  its  functions  from  Fed- 
eral taxation  is  implied  from  the  dual  character  of  our  Federal 
system  and  the  necessity  of  preserving  the  State  in  all  its  effi- 
ciency. In  order  to  determine  to  what  extent  that  implication 
will  go  we  must  turn  to  the  condition  of  things  at  the  time  the 
Constitution  was  framed.  What,  in  the  light  of  that  condition, 
did  the  framers  of  the  convention  intend  should  be  exempt? 
Certain  it  is  that  modern  notions  as  to  the  extent  to  which  the 
functions  of  a  State  may  be  carried  had  then  no  hold.  Whatever 
Utopian  theories  may  have  been  presented  by  any  writers  were 
regarded  as  mere  creations  of  fancy,  and  had  no  practical  recog- 
nition. It  is  true  that  monopolies  in  respect  to  certain  commodi- 
ties were  known  to  have  been  granted  by  absolute  monarchs,  but 
they  were  not  regarded  as  consistent  with  Anglo-Saxon  ideas  of 
government.  The  opposition  to  the  Constitution  came  not  from 
any  apprehension  of  danger  from  the  extent  of  power  reserved 
to  the  States,  but,  on  the  other  hand,  entirely  through  fear  of 
what  might  result  from  the  exercise  of  the  powers  granted  to  the 
central  government.  While  many  believed  that  the  liberty  of 
the  people  depended  on  the  preservation  of  the  rights  of  the 
States,  they  had  no  thought  that  those  States  would  extend  their 
functions  beyond  their  then  recognized  scope,  or  so  as  to  imperil 
the  life  of  the  nation.  As  well  said  by  Chief  Justice  Nott,  de- 
livering the  opinion  of  the  Court  of  Claims  in  this  case  (39  C. 
CI.  284)  : 

"Moreover,  at  the  time  of  the  adoption  of  the  Constitution, 
there  probably  was  not  one  person  in  the  country  who  seriously 
contemplated  the  possibility  of  government,  whether  State  or 
National,  ever  descending  from  its  primitive  plane  of  a  body 
politic  to  take  up  the  work  of  the  individual  or  body  corporate. 
The  public  suspicion  as.sociated  government  with  patents  of  no- 
bility, with  an  established  church,  with  standing  armies,  and  dis- 
trusted all  governments.  Even  in  the  high  intelligence  of  the 
convention,  there  were  men  who  trembled  at  the  power  given  to 
the  President,  who  trembled  at  the  power  which  the  Senate  might 
usurp,  who  feared  that  the  life  tenure  of  the  judiciary  might 
imperil  the  liberties  of  the  people.  Certain  it  is  that  if  the  pos- 
sibility of  a  government  usurping  the  ordinary  business  of  indi- 
viduals, driving  them  out  of  the  market,  and  maintaining  place 
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and  power  by  means  of  what  would  have  been  called,  in  the 
heated  invective  of  the  time,  'a  legion  of  mercenaries,'  had  been 
in  the  public  mind,  the  Constitution  would  not  have  been 
adopted,  or  an  inhibition  of  such  power  would  have  been  placed 
among  Madison's  amendments." 

Looking,  therefore,  at  the  Constitution  in  the  light  of  the  con- 
ditions surrounding  it  at  the  time  of  its  adoption,  it  is  obvious 
that  the  framers,  in  granting  full  power  over  license  taxes  to 
the  National  Government,  meant  that  the  power  should  be  com- 
plete, and  never  thought  that  the  States,  by  extending  their  func- 
tions, could  practically  destroy  it. 

If  we  look  upon  the  Constitution  in  the  light  of  the  common 
law,  we  are  led  to  the  same  conclusion.  All  the  avenues  of  trade 
were  open  to  the  individual.  The  Government  did  not  attempt 
to  exclude  him  from  any.  Whatever  restraints  were  put  upon 
him  were  mere  police  regulations  to  control  his  conduct  in  the 
business,  and  not  to  exclude  him  therefrom.  The  Government 
was  no  competitor,  nor  did  it  assume  to  carry  on  any  business 
which  ordinarily  is  carried  on  by  individuals.  Indeed,  every 
attempt  at  monopoly  was  odious  in  the  eyes  of  the  common  law, 
and  it  mattered  not  how  that  monopoly  arose,  whether  from 
grant  of  the  sovereign  or  otherwise.  The  framers  of  the  Con- 
stitution were  not  anticipating  that  a  State  would  attempt  to 
monopolize  any  business  heretofore  carried  on  by  individuals. 

Further,  it  may  be  noticed  that  the  tax  is  not  imposed  on  any 
property  belonging  to  the  State,  but  is  a  charge  on  a  business 
before  any  profits  are  realized  therefrom.  In  this  it  is  not  un- 
like the  taxes  sustained  in  United  States  v.  Perkins,  163  U.  S. 
625,  and  Snyder  v.  Bettman,  190  U.  S.  249.     .     .     . 

It  is  also  worthy  of  remark  that  tlie  cases  in  which  the  invalid- 
ity of  a  Federal  tax  has  been  affirmed  were  those  in  which  the  tax 
was  attempted  to  be  levied  upon  property  belonging  to  the  State, 
or  one  of  its  municipalities,  or  was  a  charge  upon  the  means  and 
instrumentalities  employed  by  the  State,  in  the  discharge  of  ita 
ordinary  functions  as  a  government.  .  .  .  [The  court  here 
considers  Veazie  Bank  v.  Fenno,  8  Wall.  533,  The  Collector  v. 
Day,  11  Wall.  113,  United  States  v.  Railroad  Co.,  17  Wall.  322, 
and  Ambrosini  v.  United  States,  187  LI.  S.  1.] 

The.se  decisions,  while  not  controlling  the  question  before  us, 
indicate  that  the  thought  has  been  that  the  exemption  of  statf 
agencies  and  instrumentalities  from  National  taxation  is  limited 
to  those  which  are  of  a  strictly  governmental  character,  and  does 
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not  extend  to  those  which  are  used  by  the  State  in  the  carrying 
on  of  an  ordinary  private  business. 

In  this  connection  may  be  noticed  the  well-established  distinc- 
tion between  the  duties  of  a  public  character  cast  upon  munici- 
pal corporations,  and  those  which  relate  to  what  may  be  consid- 
ered their  private  business,  and  the  different  responsibility  re- 
sulting in  case  of  negligence  in  respect  to  the  discharge  of  those 
duties.  The  Supreme  Court  of  Massachusetts,  speaking  by 
Mr.  Justice  Gray  (afterwards  an  Associate  Justice  of  this 
court),  in  Oliver  v.  Worcester,  102  Mass.  489,  499,  500,  observed: 

"The  distinction  is  well  established  between  the  responsibilities 
of  towns  and  cities  for  acts  done  in  their  public  capacity,  in 
the  discharge  of  duties  imposed  upon  them  by  the  legislature 
for  the  pu])lic  benefit,  and  for  acts  done  in  what  may  be  called 
their  private  character,  in  the  management  of  property  or  rights 
voluntarily  held  by  them  for  their  own  immediate  profit  or  ad- 
vantage as  a  corporation,  although  inuring,  of  course,  ultimately 
to  the  benefit  of  the  public. 

"To  render  municipal  corporations  liable  to  private  actions  for 
omission  or  neglect  to  perform  a  corporate  duty  imposed  by 
general  law  on  all  towns  and  cities  alike,  and  from  the  perform- 
ance of  which  they  derive  no  compensation  or  benefit  in  their 
corporate  capacity,  an  express  statute  is  doubtless  necessary. 
.  .  ."  "But  this  rule  does  not  exempt  towns  and  cities  from 
the  liability  to  which  other  corporations  are  subject,  for  negli- 
gence in  managing  or  dealing  with  property  or  rights  held  by 
them  for  their  own  advantage  or  emolument."     .     .     . 

Now,  if  it  be  well  established,  as  these  authorities  say,  that 
there  is  a  clear  distinction  as  respects  responsibility  for  negli- 
gence between  the  powers  granted  to  a  corporation  for  govern- 
mental purposes  and  those  in  aid  of  private  business,  a  like  dis- 
tinction may  be  recognized  when  we  are  asked  to  limit  the  full 
power  of  imposing  excises  granted  to  the  National  Government 
by  an  implied  inability  to  impede  or  embarrass  a  State  in  the  dis- 
charge of  its  functions.  It  is  reasonable  to  hold  that,  while  the 
former  may  do  nothing  by  taxation  in  any  form  to  prevent  the 
full  di.scharge  by  the  latter  of  its  governmental  functions,  yet, 
whenever  a  State  engages  in  a  business  which  is  of  a  private 
nature,  that  business  is  not  withdrawn  from  the  taxing  power  of 
the  Nation. 

For  these  reasons  we  think  that  the  license  taxes  charged  by 
the  Federal   Government  upon  persons  selling  liquor  are  not 
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invalidated  by  the  fact  that  they  are  the  agents  of  the  State, 
which  has  itself  engaged  in  that  business. 

The  judgment  of  the  Court  of  Claims  is  Affirmed. 

Mr.  Justice  White,  with  whom  concur  Mr.  Justice  Peckham 
and  ]\Ir.  Justice  McKenna,  dissenting.     .     .     . 
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SuPBKME  Court  of  the  United  States.     1911. 
220  United  States,  107. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Vermont.^ 

[Section  38  of  the  Payne- Aldrich  Tariff  Act  of  August  5, 
1909,  36  Stat.  11,  112,  provided  that  **  every  corporation,  joint 
stock  company,  or  association  organized  for  profit  and  having 
a  capital  stock  represented  by  shares,  and  every  insurance  com- 
pany now  or  hereafter  organized  under  the  laws  of  the  United 
States  or  of  any  State  or  Territory  of  the  United  States  or 
under  the  acts  of  Congress  applicable  to  Alaska  or  the  District 
of  Columbia  or  now  or  hereafter  organized  under  the  laws  of 
any  foreign  country  and  engaged  in  business  in  any  State  or 
Territory  of  the  United  States  or  in  Alaska  or  in  the  District  of 
Columbia,  shall  be  subject  to  pay  annually  a  special  excise  tax 
with  respect  to  the  carrying  on  or  doing  business  by  such  cor- 
poration .  .  .  equivalent  to  one  per  centum  per  annum 
upon  the  entire  net  income  over  and  above  five  thousand  dollars 
received  by  it  from  all  sources  .  .  .  [with  certain  excep- 
tions], or  if  organized  under  the  laws  of  any  foreign  country, 
upon  the  amount  of  net  income  over  and  above  five  thousand 
dollars  received  by  it  from  business  transacted  and  capital  in- 
vested within  the  United  States  .  .  .  during  each  year." 
The  Stone  Tracy  Comj>any,  a  corporation  engaged  in  a  general 
merchandise  business  at  Windsor,  Vermont,  contested  the 
validity  of  the  tax  on  grounds  stated  in  the  opinion  of  the 
court.] 

Mr.  Justice  Day  delivered  the  opinion  of  the  court.     .     .     . 

It  is  next  contended  that  the  attempted  taxation  is  void  be- 
cause it  levies  a  tax  upon  the  exclusive  right  of  a  State  to  grant 

1  This  is  one  of  a  group  of  fifteen  cases  which  are  frequently  cited  as 
the  Coiporation  Tax  Cases. 
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corporate  franchises,  because  it  taxes  franchises  which  are  the 
creation  of  the  State  in  its  sovereign  right  and  authority.  This 
proposition  is  rested  upon  the  implied  limitation  upon  the 
powers  of  National  and  state  governments  to  take  action  which 
encroaches  upon  or  cripples  the  exercise  of  the  exclusive  power  of 
sovereignty  in  the  other.  It  has  been  held  in  a  number  of 
cases  that  the  State  cannot  tax  franchises  created  by  the  United 
^^tates  or  the  agencies  or  corporations  which  are  created  for  the 
purpose  of  carrying  out  governmental  functions  of  the  United 

States.     .     .     . 

An  examination  of  these  cases  will  show  that  in  each  case  where 
the  tax  was  held  invalid  the  decision  rested  upon  the  proposition 
♦hat  the  corporation  was  created  to  carry  into  effect  powers  con- 
ferred upon  the  Federal  Government  in  its  sovereign  capacity, 
and  the  attempted  taxation  was  an  interference  with  the  ef- 
fectual exercise  of  such  powers.     .     .     . 

The  inquiry  in  this  connection  is:  How  far  do  the  implied 
limitations  upon  the  taxing  power  of  the  United  States  over  ob- 
jects which  would  otherwise  be  legitimate  subjects  of  Federal 
taxation,  withdraw  them  from  the  reach  of  the  Federal  Gov- 
ernment in  raising  revenue,  because  they  are  pursued  under 
franchises  which  are  the  creation  of  the  States? 

In  approaching  this  subject  we  must  remember  that  enact- 
ments levying  taxes,  as  other  laws  of  the  Federal  Government 
when  acting  within  constitutional  authority,  are  the  supreme 
law  0/  the  land.  The  Constitution  contains  only  two  limitations 
on  the  right  of  Congress  to  levy  excise  taxes;  they  must  be 
levied  for  the  public  welfare  and  are  required  to  be  uniform 
throughout  the  United  States.  As  Mr.  Chief  Justice  Chase  said, 
'jpoaking  for  the  court  in  License  Tax  Cases,  5  Wall.  462,  471 : 
"Congress  cannot  tax  exports,  and  it  must  impose  direct  taxes 
by  the  rule  of  apportionment;  and  indirect  taxes  by  the  rule  of 
uniformity.  Tims  limited  and  thus  only,  it  reaches  every  sub- 
ject and  may  be  exercised  at  discretion."  The  limitations  to 
which  the  Chief  Justice  refers  were  the  only  ones  imposed  in  the 
Constitution  upon  the  taxing  power.     .     .     . 

We  must  therefore  enter  upon  the  inquiry  as  to  implied  limi- 
tations upon  the  exercise  of  the  Federal  authority  to  tax  be- 
cause of  the  sovereignty  of  the  States  over  matters  within  their 
exclusive  jurisdiction,  having  in  view  the  nature  and  extent 
of  the  power  specifically  conferred  upon  Congress  by  the  <.'on- 
8titution  of  the  United  States.    We  must  remember,  too,  thjvt  ^^e 
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revenues  of  the  United  States  must  be  obtained  in  the  same 
territory,  from  the  same  people,  and  excise  taxes  must  be  col- 
lected from  the  same  activities,  as  are  also  reached  by  the 
States  in  order  to  support  their  local  government. 

While  the  tax  in  this  case,  as  we  have  construed  the  statute, 
is  imposed  upon  the  exercise  of  the  privilege  of  doing  business 
in  a  corporate  capacity,  as  such  business  is  done  under  au- 
thority of  state  franchises,  it  becomes  necessary  to  consider  in 
this  connection  the  right  of  the  Federal  Government  to  tax 
the  activities  of  private  corporations  which  arise  from  the  ex- 
ercise of  franchises  granted  by  the  State  in  creating  and  con- 
ferring powers  upon  such  corporations.  We  think  it  is  the  re- 
sult of  the  cases  heretofore  decided  in  this  court,  that  such  busi- 
ness activities,  though  exercised  because  of  state-created  fran- 
chises, are  not  beyond  the  taxing  power  of  the  United  States. 

When  the  Constitution  was  framed  the  right  to  lay  excise  taxes 
was  broadly  conferred  upon  the  Congress.  At  that  time  very 
few  corporations  existed.  If  the  mere  fact  of  state  incorpora- 
tion, extending  now  to  nearly  all  branches  of  trade  and  in- 
dustry, could  withdraw  the  legitimate  objects  of  Federal  taxa- 
tion from  the  exercise  of  the  power  conferred,  the  result  would 
be  to  exclude  the  National  Government  from  many  objects  upon 
which  indirect  taxes  could  be  constitutionally  imposed.  Let  it 
be  supposed  that  a  group  of  individuals,  as  partners,  were  carry- 
ing on  a  business  upon  which  Congress  concluded  to  lay  an 
excise  tax.  If  it  be  true  that  the  forming  of  a  state  corporation 
would  defeat  this  purpose,  by  taking  the  necessary  steps  re- 
quired by  the  state  law  to  create  a  corporation  and  carrying 
on  the  business  under  rights  granted  by  a  state  statute,  the 
Federal  tax  would  become  invalid  and  that  source  of  national 
revenue  be  destroyed,  except  as  to  the  business  in  the  hands  of 
individuals  or  partnerships.  It  cannot  be  supposed  that  it  was 
intended  that  it  should  be  within  the  power  of  individuals  acting 
under  state  authority  to  thus  impair  and  limit  the  exertion  of 
authority  which  may  be  essential  to  national  existence.     .     .     . 

The  cases  unite  in  exempting  from  Federal  taxation  the  means 
and  instrumentalities  employed  in  carrying  on  the  governmental 
operations  of  the  State.  The  exercise  of  such  rights  as  the  es- 
tablishment of  a  judiciary,  the  employment  of  officers  to  ad- 
minister and  execute  the  laws  and  similar  governmental  func- 
tions cannot  be  taxed  by  the  Federal  Government.     .     .     . 
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But  this  limitation  has  never  been  extended  to  the  exclusion  of 
the  activities  of  a  merely  private  business  from  the  Federal  tax- 
ing power,  although  the  power  to  exercise  them  is  derived  from 
an  act  of  incorporation  by  one  of  the  States.  We,  therefore, 
reach  the  conclusion  that  the  mere  fact  that  the  business  taxed 
is  done  in  pursuance  of  authority  granted  by  a  State  in  the 
creation  of  private  corporations  does  not  exempt  it  from  the 
exercise  of  Federal  authority  to  levy  excise  taxes  upon  such 
privileges. 

But,  it  is  insisted,  this  taxation  is  so  unequal  and  arbitrary  in 
the  fact  that  it  taxes  a  business  when  carried  on  by  a  corpora- 
tion and  exempts  a  similar  business  when  carried  on  by  a 
partnership  or  private  individual  as  to  place  it  beyond  the 
authority  conferred  upon  Congress.  As  we  have  seen,  the  only 
limitation  upon  the  authority  conferred  is  uniformity  in  laying 
the  tax,  and  uniformity  does  not  require  the  equal  application 
of  the  tax  to  all  persons  or  corporations  who  may  come  within 
its  operation,  but  is  limited  to  geographical  uniformity  through- 
out the  United  States.  This  subject  was  fully  discussed  and  set 
at  rest  in  Knowlton  v.  Moore,  178  U.  S.  41,  .  .  .  and  we 
can  add  nothing  to  the  discussion  contained  in  that  case. 

Many  instances  might  be  given  where  this  court  has  sus- 
tained the  right  of  a  State  to  select  subjects  of  taxation,  al- 
though as  to  them  the  Fourteenth  Amendment  imposes  a  limi- 
tation upon  state  legislatures,  requiring  that  no  person  shall 
be  denied  the  equal  protection  of  the  laws.     .     .     . 

In  the  case  at  bar  we  have  already  discussed  the  limitations 
which  the  Constitution  imposes  upon  the  right  to  levy  excise 
taxes,  and  it  could  not  be  said,  even  if  the  principles  of  the 
Fourteenth  Amendment  were  applicable  to  the  present  case,  that 
there  Is  no  substantial  difference  between  the  carrying  on  of 
bu.siness  by  the  corporations  taxed,  and  the  same  business  when 
conducted  by  a  private  firm  or  individual.  The  thing  taxed  is 
not  the  mere  dealing  in  merchandise,  in  which  the  actual  trans- 
actions may  be  the  same,  whether  conducted  by  individuals  or 
corporations,  but  the  tax  is  laid  upon  the  privileges  which  exist 
in  conducting  business  with  the  advantages  which  inhere  in 
the  corporate  capacity  of  those  taxed,  and  which  are  not  en- 
joyed by  private  firms  or  individuals.  These  advantages  are 
obvious,  and  have  led  to  the  formation  of  such  companies  in 
Dearly  all  branches  of  trade.  The  continuity  of  the  business, 
-A'ithout  interruption  by  death  or  dissolution,  the  transfer  of 
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property  interests  by  the  disposition  of  shares  of  stock,  the  ad- 
vantages of  business  controlled  and  managed  by  corporate  direc- 
tors, the  general  absence  of  individual  liability,  these  and  other 
things  inhere  in  the  advantages  of  business  thus  conducted,  which 
do  not  exist  when  the  same  business  is  conducted  by  private 
individuals  or  partnerships.  It  is  this  distinctive  privilege  which 
is  the  subject  of  taxation,  not  the  mere  buying  or  selling  or 
handling  of  goods  which  may  be  the  same,  whether  done  by 
corporations  or  individuals.     .     .     . 

We  come  to  the  question :  Is  a  so-called  public  service  corpora- 
tion, such  as  The  Coney  Island  and  Brooklyn  Railroad  Company, 
in  case  No.  409,  and  the  Interborough  Rapid  Transit  Company, 
No.  442,  exempted  from  the  operation  of  this  statute?  In  the 
case  of  South  Carolina  v.  United  States,  199  U.  S.  437,  this 
court  held  that  when  a  State,  acting  within  its  lawful  authority,, 
undertook  to  carry  on  the  liquor  business  it  did  not  withdraw 
the  agencies  of  the  State  carrying  on  the  traffic  from  the  opera- 
tion of  the  internal  revenue  laws  of  the  United  States.  If  a 
State  may  not  thus  withdraw  from  the  operation  of  a  Federal 
taxing  law  a  subject-matter  of  such  taxation,  it  is  difficult  to 
see  how  the  incorporation  of  companies  whose  service,  though 
of  a  public  nature,  is,  nevertheless,  with  a  view  to  private  profit, 
can  have  the  effect  of  denying  the  Federal  right  to  reach  such 
properties  and  activities  for  the  purposes  of  revenue. 

It  is  no  part  of  the  essential  governmental  functions  of  a  State 
to  provide  means  of  transportation,  supply  artificial  light,  water 
and  the  like.  These  objects  are  often  accomplished  through  the 
medium  of  private  corporations,  and,  though  the  public  may  de- 
rive a  benefit  from  such  operations,  the  companies  carrying  on 
such  enterprises  are,  nevertheless,  private  companies,  whose 
business  is  prosecuted  for  private  emolument  and  advantage. 
For  the  purpose  of  taxation  they  stand  upon  the  same  footing 
as  other  private  corporations  upon  which  special  franchises  have 
been  conferred. 

The  true  distinction  is  between  the  attempted  taxation  of  those 
operations  of  the  States  essential  to  the  execution  of  its  govern- 
mental functions,  and  which  the  State  can  only  do  itself,  and 
those  activities  which  are  of  a  private  character.  The  former, 
the  United  States  may  not  interfere  with  by  taxing  the  agencies 
of  thv3  State  in  carrying  out  its  purposes;  the  latter,  although 
regulated  by  the  State,  and  exercising  delegated  authority,  such 
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as  the  right  of  eminent  domain,  are  not  removed 
of  legitimate  Federal  taxation. 

Applying  this  principle,  we  are  of  opinion  th; 
public  service  corporations,  represented  in  the  a 
not  exempt  from  the  tax  in  question.     .     .     . 

Note. — It  was  early  established  that  the  States  a: 
plied  prohibition  to  tax  any  governmental  ins 
the  Federal  Government,  McCulloch  v.  Maryh 
Wheaton,  316,  and  this  prohibition  was  later  held  to  a 
tion  of  Federal  property  whether  used  for  governme 
not,  Van  Brocklin  v.  Tennessee  (1886),  117  U.  S.  li 
lector  V.  Day  (1870),  11  Wallace,  113,  the  obverse  sid 
was  presented,  and  it  was  held  that  the  Federal  Gove 
a  similar  disability  as  to  the  governmental  instrum 
States.  A  State,  when  ceding  jurisdiction  over  a  tra< 
United  States,  may  reserve  the  right  to  tax  it.  Ft.  1 
v.  Lowe  (1885),  114  U.  S.  525,  and  Congress  may  of 
exemption  and  authorize  a  State  to  tax  Federal  p 
Pacific  Ry.  v.  Nevada  (1896),  162  U.  S.  512.  Whe 
grantee  is  vested  with  the  legal  or  equitable  title  to 
public  domain,  it  becomes  subject  to  State  taxation,  "V^ 
Ry.  v.  Price  County  (1890),  133  U.  S.  496,  Wilson  C> 
Pozo  Y  Marcos  (1915),  236  U.  S.  635;  Bothwell  v.  ] 
(1915),  237  U.  S.   642. 

National  banks  are  instrumentalities  of  the  Fede 
and  hence  any  attempt  by  a  State  to  define  their  duti 
conduct  of  their  affairs  either  by  taxation  or  other\A 
conflicts  with  the  laws  of  the  United  States  or  frus 
pose  or  impairs  the  efficiency  of  the  banks  to  discharj 
which  they  were  created,  Davis  v.  Elmira  Savings  I 
U.  S.  275.  It  was  the  purpose  of  Congress  to  provide 
ing  system  throughout  the  country.  This  purpose  w 
if  each  State  could  impose  such  limitations  and  restr 
fit,  Easton  v.  Iowa  (1903),  188  U.  S.  220.  The  accepi 
is  an  essential  feature  of  the  national  banking  syste 
may  interfere  with  it  by  providing  that  deposits  whic 
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were  held  to  be  an  instrumentality  through  which  the  Uni 
was  performing  a  governmental  function  and  which  were  th( 
empt  from  State  taxation,  Indian  Oil  Co.  v.  Oklahoma  ( 
U.  S.  522,  The  lessees  are  agents  of  the  Federal  Governmei 
not  subject  to  a  State  occupation  tax,  Choctaw,  Oklahoma  i 
V.  Harrison  (1914),  235  U.  S.  292,  nor  to  a  State  tax  on  t 
from  the  exempt  leases,  Gillespie  v.  Oklahoma  (1922),  257 
A  tax  upon  the  leases  or  upon  the  income  from  the  lease: 
upon  the  power  to  make  such  agreements  and  could  be  used 
them.  While  the  Federal  Government  may  not  tax  munici 
Congress,  when  imposing  a  tax  on  the  transfer  of  the  estat 
cedent,  may  require  that  such  bonds  forming  part  of  the  e; 
be  included  in  determining  the  net  value  by  which  the  ta 
measured.  "The  transfer  upon  death  is  taxable,  whatsoevei 
acter  of  the  property  transferred  and  to  whomsoever  the  1 
made,"  Greiner  v.  Llewellyn  (1922),  258  U.  S.  384.  For 
reason  a  State  inheritance  tax  upon  Federal  bonds  is  valid, 
v.  Color  (1900),  178  U.  S.  115.  Since  a  transfer  upon  de£ 
able  the  States  may  lay  an  inheritance  tax  upon  beque; 
Federal  Government,  United  States  v.  Perkins  (1896),  163 
and  the  Federal  Government  may  likewise  lay  an  inher 
upon  bequests  made  to  a  municipality  for  a  corporate  and  j 
pose,  Snyder  v.  Bettman   (1903),  190  U.  S.  249. 

While  it  is  clear  that  neither  the  Federal  Government  nor 
may  tax  a  governmental  agency  employed  by  the  other,  it  is 
difficult  to  determine  in  a  particular  case  whether  the  ta: 
tion  is  in  fact  a  tax  upon  a  governmental  agency.  In  the 
State  tax  upon  the  property  of  a  railway  built  with  Fedi 
and  acting  as  an  agency  of  the  Federal  Government,  the  ( 
'n  Thomson  v.  Union  Pacific  Ry.  (1870),  9  Wallace,  579,  t 
is  a  clear  distinction  between  the  means  employed  by  tl 
ment  and  the  property  of  agents  employed  by  the  Governme 
Taxation  of  the  agency  is  taxation  of  the  means;  taxati 
property  of  the  agent  is  not  always,  or  generally,  taxati 
means."  Hence  it  was  "held  in  California  v.  Central  Pacific  I 
127  U.  S.  1,  that  the  franchises  of  the  railway,  which  "we 
to  the  company  for  national  purposes  and  to  serve  natio 
are  exempt  from  State  taxation,  but  such  exemption  does  : 
to  its  other  property.  The  property  and  operations  of  p( 
corporations  engaged  in  private  business  and  employed  by  t 
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subject  to  taxation.  Hibernla  Savings  &  Loan  Society  v.  San  Francisco 
(1906),  200  U.  S.  310.  Property  which  Is  used  exclusively  in  the 
performance  of  a  contract  with  the  Federal  Government  is  not  thereby 
exempt  from  local  taxation,  Gromer  v.  Standard  Dredging  Co.  (1912), 
224  U.  S.  362.  But  when  the  United  States  created  a  corporation  to 
facilitate  the  production  of  aircraft  for  use  in  the  war  with  Germany, 
subscribed  for  all  its  stock  except  seven  qualifying  shares  held  by 
trustees,  took  all  the  bonds  which  it  issued,  conveyed  to  it  the  lands 
and  equipment  necessary  for  its  operation,  controlled  its  production, 
and  after  the  Armistice  directed  the  liquidation  of  its  affairs,  a  tax 
on  the  property  of  the  corporation  is  a  tax  on  a  means  employed  by 
the  United  States  for  governmental  purposes,  Clallam  County  v.  United 
States  (1923),  263  U.  S.  341. 

The  exemption  of  Federal  agencies  from  State  taxation  Is  subject 
to  limitations  some  of  which  are  suggested  in  National  Bank  v.  Com- 
monwealth  (1870),  9  Wallace.  353,  361: 

It  certainly  cannot  be  maintained  that  banks  or  other  cor- 
porations or  instrumentalities  of  the  government  are  to  be 
wholly  withdrawn  from  the  operation  of  State  legislation. 
The  most  Important  agents  of  the  Federal  government  are 
Its  officers,  but  no  one  will  contend  that  when  a  man  becomes 
an  officer  of  the  government  he  ceases  to  be  subject  to  the 
laws  of  the  State.  The  principle  we  are  discussing  has  its 
limitation,  a  limitation  growing  out  of  the  necessity  on  which 
the  principle  itself  is  founded.  That  limitation  is,  that  the 
agencies  of  the  Federal  government  are  only  exempted  from 
State  legislation,  so  far  as  that  legislation  may  interfere  with, 
or  impair  their  eflEiciency  in  performing  the  functions  by 
which  they  are  designed  to  serve  that  government.  Any  other 
rule  would  convert  a  principle  founded  alone  in  the  necessity 
of  securing  to  the  government  of  the  United  States  the  means 
of  exercising  Its  legitimate  powers,  into  an  unauthorized  and 
unjustifiable  invasion  of  the  rights  of  the  States.  The  sal- 
ary of  a  Federal  officer  may  not  be  taxed;  he  may  be  exempted 
from  any  personal  service  which  interferes  with  the  dis- 
charge of  his  official  duties,  because  those  exemptions  are 
essential  In  order  to  enable  him  to  perform  those  duties. 
But  he  Is  subject  to  all  the  laws  of  the  State  which  affect  his 
family  or  social  relations,  or  his  property,  and  he  Is  liable 
to  punishment  for  crime,  though  that  punishment  be  im- 
prisonment or  death.  So  of  the  banks.  They  are  subject  to 
the  laws  of  the  State,  and  are  governed  In  their  daily  course 
of  business  far  more  by  the  laws  of  the  State  than  of  the 
nation.  All  their  contracts  are  governed  and  construed  ^y 
State  laws.  Their  acquisition  and  transfer  of  property,  their 
right  to  collect  their  debts,  and  their  liability  to  be  sued  for 
debts,  are  all  based  on  State  law.  It  is  only  when  the  State 
law  Incapacitates  the  banks  from  discharging  their  duties  to 
the  government  that  It  ber-omes  unconstitutional. 
See  also  Home  Insurance  Co.  v.  New  York  (1889),  134  U.  S.  594; 
Owensboro  National  Bank  v.  City  of  Owensboro  (1899),  173  U.  S.  664; 
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Ambrosini  v.  United  States  (1902),  187  U.  S.  1.  As  to  the  taxation  of 
Federal  securities  see  Van  Allen  v.  Assessors  (1866),  3  Wallace,  573; 
Bank  of  Commerce  v.  New  York  City  (1862),  2  Black  620;  The  Banks 
V.  The  Mayor  (1868),  7  Wallace,  16;  The  Bank  v.  The  Supervisors 
(1868),  7  Wallace,  26;  Hibernia  Savings  and  Loan  Society  v.  San 
Francisco  (1906),  200  U.  S.  310;  Home  Savings  Bank  v.  Des  Moines 
(1907).  205  U.  S.  503. 


Section  4.    Direct  Taxes. 

HYLTON  V.  THE  UNITED  STATES. 

SuPEEJME  Court  of  the  United  States.     1796. 
3  Dallas,  171. 

Error  to  the  Circuit  Court  for  the  District  of  Virginia.* 
[By  the  act  of  June  5,  1794,  1  Stat.  373,  Congress  enacted 
that  "there  shall  be  levied  ....  upon  all  carriages  for  the 
conveyance  of  persons,  which  shall  be  kept  by  or  for  any  per- 
son, for  his  .  .  .  own  use,  or  to  be  let  out  to  hire,  or  for  thf 
conveying  of  passengers,  the  several  duties  and  rates  follow- 
ing, to  wit :  For  and  upon  every  coach,  the  yearly  sum  of  ten 
dollars;  ....  every  chariot,  ....  eight  dollars;  .  .  *.  . 
every  phaeton  and  coachee,  six  dollars;  .  .  .  every  other  four 
wheel,  and  every  two  wheel  top  carriage,  two  dollars;  .... 
every  other  two  wheel  carriage,  one  dollar."  For  breach  of 
the  statute  there  was  a  penalty  equal  to  the  amount  payable. 
The  defendant  Hylton  having  refused  to  pay  the  tax  on  the 
ground  that  it  was  unconstitutional,  the  United  States  brought 
suit.  A  jury  having  been  waived,  the  parties  agreed  that  the 
defendant  owned  **one  hundred  and  twenty-five  chariots,  for 
the  conveyance  of  persons,  and  no  more ;  that  the  chariots  were 
kept  for  the  defendant's  own  private  use,  and  not  to  be  let  out 
to  hire,  or  for  the  conveyance  of  persons  for  hire."  The 
judges  being  equally  divided  the  defendant  confessed  judgment 
as  foundation  for  a  writ  of  error  to  test  the  validity  of  the 
statute.] 

1  Prior  to  the  appointment  of  Marshall  as  Chief  Justice,  it  was  cus- 
tomary for  all  the  members  of  the  Supreme  Court  to  render  opinions 
in  all  cases  of  importance.  In  the  present  case  Mr.  Chief  Justice  Ells- 
worth and  Mr.  Justice  Cushing  did  not  render  opinions  because  they 
had  been  but  recently  appointed  and  had  not  heard  the  arguments,  and 
Mr.  Justice  Wilson  rendered  no  opinion  because  he  had  heard  the  case 
In  the  Circuit  Court.  The  opinion  of  Mr.  Justice  Chase  Is  omitted 
since  the  same  ground  is  covered  In  the  other  two  opinions. 
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Paterson,  Justice.  .  .  .  What  are  direct  taxes,  within  the 
meaning  of  the  constitution?  The  constitution  declares,  that  a 
capitation  tax  is  a  direct  tax;  and  both  in  theory  and  practice, 
a  tax  on  hand  is  deemed  to  be  a  direct  tax.  In  this  way,  the 
terms  direct  taxes,  and  capitation  and  other  direct  tax,  arc 
satisfied.  It  is  not  necessary  to  determine,  whether  a  tax  on 
the  product  of  Land  be  a  direct  or  indirect  tax.  Perhaps,  the 
immediate  product  of  land,  in  its  original  and  crude  state,  ought 
to  be  considered  as  the  land  itself;  it  makes  part  of  it;  or  else 
the  provision  made  against  taxing  exports  would  be  easily 
eluded.  Land,  independently  of  its  produce,  is  of  no  value. 
When  the  produce  is  converted  into  a  manufacture,  it  assumes 
a  new  shape ;  its  nature  is  altered ;  its  original  state  is  changed ; 
it  becomes  quite  another  subject,  and  will  be  differently  consid- 
ered. Whether  direct  taxes,  in  the  sense  of  the  constitution,  com- 
prehend any  other  tax  than  a  capitation  tax,  and  tax  on  land, 
is  a  questionable  point.  If  congress,  for  instance,  should  tax, 
in  the  aggregate  or  mass,  things  that  generally  pervade  all  the 
states  in  the  Union,  then,  perhaps,  the  rule  of  apportionment 
would  be  the  most  proper,  especially,  if  an  assessment  was  to 
intervene.  This  appears  by  the  practice  of  some  of  the  states, 
to  have  been  considered  as  a  direct  tax.  Whether  it  be  so,  under 
the  constitution  of  the  United  States,  is  a  matter  of  some  diffi- 
culty; but  as  it  is  not  before  the  court,  it  would  be  improper 
to  give  any  decisive  opinion  upon  it.  I  never  entertained  a 
doubt  that  the  principal,  I  will  not  say,  the  only,  objects,  that 
the  framers  of  the  constitution  contemplated,  as  falling  within 
the  rule  of  apportionment,  were  a  capitation  tax  and  a  tax  on 
land.  Local  considerations,  and  the  particular  circumstances, 
and  relative  situation  of  the  states,  naturally  lead  to  this  view 
of  the  subject.  The  provision  was  made  in  favor  of  the  south- 
ern states;  they  possessed  a  large  number  of  slaves;  they  had 
extensive  tracts  of  territory,  thinly  settled,  and  not  very  pro- 
ductive. A  majority  of  the  states  had  but  few  slaves,  and  sev- 
eral of  them  a  limited  territory,  well  settled,  and  in  a  high 
state  of  cultivation.  The  southern  states,  if  no  provision  had 
been  introduced  in  the  con.stitution,  would  have  been  wholly  at 
the  mercy  of  the  other  states.  Congress  in  such  case,  might  tax 
slaves,  at  discretion  or  arbitrarily,  and  land  in  every  part  of 
the  Union,  after  the  same  rate  or  measure:  so  much  a  head  in 
the  first  instance,  and  so  much  an  acre,  in  the  second.  To  guard 
th'^m  against  imposition,  in  these  particulars,  was  the  reason 
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of  introducing  the  clause  in  the  constitution,  which  directs  that 
representatives  and  direct  taxes  shall  be  apportioned  among  the 
states,  according  to  their  respective  numbers.    .    .    . 

All  taxes  on  expenses  or  consumption  are  indirect  taxes ;  a  tax 
on  carriages  is  of  this  kind,  and  of  course,  is  not  a  direct  tax. 
Indirect  taxes  are  circuitous  modes  of  reaching  the  revenue  of 
individuals,  who  generally  live  according  to  their  income.  In 
many  cases  of  this  nature  the  individual  may  be  said  to  tax 
himself.    .    .    . 

I  am,  therefore,  of  opinion,  that  the  judgment  rendered  in  the 
circuit  court  of  Virginia  ought  to  be  affirmed. 

Iredell,  Justice.  I  agree  in  opinion  with  my  brothers,  who 
have  already  expressed  theirs,  that  the  tax  in  question  is  agree- 
able to  the  constitution ;  and  the  reasons  which  have  satisfied 
me,  can  be  delivered  in  a  very  few  words,  since  I  think  the 
constitution  itself  affords  a  clear  guide  to  decide  the  contro- 
versy. 

The  congress  possess  the  power  of  taxing  all  taxable  ob- 
jects, without  limitation,  with  the  particular  exception  of  a 
duty  on  exports.  There  are  two  restrictions  only  on  the  exer- 
cise of  this  authority — 1.  All  direct  taxes  must  be  apportioned. 
2.  All  duties,  imposts  and  excises  must  be  uniform. 

If  the  carriage  tax  be  a  direct  tax,  within  the  meaning  of 
the  constitution,  it  must  be  apportioned.  If  it  be  a  duty,  impost 
or  excise,  within  the  meaning  of  the  constitution,  it  must  be 
uniform. 

If  it  can  be  considered  as  a  tax,  neither  direct,  within  the 
meaning  of  the  constitution,  nor  comprehended  within  the  term 
duty,  impost  or  excise ;  there  is  no  provision  in  the  constitu- 
tion, one  way  or  another,  and  then  it  must  be  left  to  such  an 
operation  of  the  power,  as  if  the  authority  to  lay  taxes  had  been 
given  generally,  in  all  instances,  without  saying  whether  they 
should  be  apportioned  or  uniform ;  and  in  that  case,  I  should 
presume,  the  tax  ought  to  be  uniform ;  because  the  present  con- 
stitution was  particular!}'  intended  to  affect  individuals,  and  not 
states,  except  in  particular  cases  specified :  and  this  is  the  lead- 
ing distinction  between  the  articles  of  confederation  and  the 
present  constitution. 

As  all  direct  taxes  must  be  apportioned,  it  is  evident,  that  the 
constitution  contemplated  none  as  direct,  but  such  as  could  be 
apportioned.  If  this  cannot  be  apportioned,  it  is,  therefore, 
not  a  direct  tax  in  the  sense  of  the  constitution.    That  this  tax 
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cannot  be  apportioned,  is  evident.  Suppose,  ten  dollars  con- 
templated as  a  tax  on  each  chariot,  or  post  chaise,  in  the  United 
States,  and  the  number  of  both  in  all  the  United  States  be  com- 
puted at  105,  the  number  of  representatives  in  congress. 

This  would  produce  in  the  whole $1,050.00 

The  share   of   Virginia   being   19/105    parts, 

would  be  $190.00 

The  share  of  Connecticut  being  7/105  parts, 

would  be  70.00 

Then  suppose  Virginia  had  50  carriages, 

Connecticut  2, 
The  share  of  Virginia  being  $190,  this  must, 

of  course,  be  collected  from  the  owners  of 

carriages,    and   there   would,    therefore,    be 

collected  from  each  carriage 3.80 

The   share    of    Connecticut    being    $70,    each 

carriage  would  pay    35.00 

If  any  state  had  no  carriages,  there  could  be  no  apportionment 
at  all.  This  mode  is  too  manifestly  absurd  to  be  supported,  and 
has  not  even  been  attempted  in  debate.   .    .    .^ 

There  is  no  necessity  or  propriety,  in  determining  what  is  or 
is  not,  a  direct  or  indirect  tax,  in  all  cases.  Some  difficulties 
may  occur,  which  we  do  not  at  present  foresee.  Perhaps,  a 
direct  tax,  in  the  sense  of  the  constitution,  can  mean  nothing 
but  a  tax  on  something  inseparably  annexed  to  the  soil;  some- 
thing capable  of  apportionment,  under  all  such  circumstances 
A  land  or  a  poll  tax  may  be  considered  of  this  description.  The 
latter  is  to  be  considered  so  particularly,  under  the  present 
constitution,  on  account  of  the  slaves  in  the  southern  states, 
who  give  a  ratio  in  the  representation  in  the  proportion  of 
3  to  5.  Either  of  these  is  capable  of  apportionment.  In  re- 
pard  to  other  articles,  there  may  possibly  be  considerable  doubt. 
It  is  sufficient,  on  the  present  occasion,  for  the  court  to  be  sat- 
isfied, that  this  is  not  a  direct  tax  contemplated  by  the  consti- 

«  On  this  point  Mr.  Justice  Chase  said,  "The  constitution  evidently 
contemplated  no  taxes  as  direct  taxes,  but  only  such  as  congress  could 
lay  In  proportion  to  the  census.  The  rule  of  apportionment  Is  only 
to  be  adopted  In  such  cases,  where  it  can  reasonably  apply;  and  the 
subject  Uxed,  must  ever  determine  the  application  of  the  rule.  If  It 
Is  proposed  to  tax  any  specific  article  by  the  rule  of  apportionment, 
and  It  would  certainly  create  great  Inequality,  and  injustice,  it  is 
unreasonable  to  say  that  the  constitution  Intended  such  tax  should 
be  laid  by  that  rule."    3  Dallas,  174. 
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tution,  in  order  to  affirm  the  present  judgment;  since,  if  it 
cannot  be  apportioned,  it  must  necessarily  be  uniform. 

I  am  clearly  of  opinion,  this  is  not  a  direct  tax  in  the  sense 
of  the  constitution,  and  therefore,  that  the  judgment  ought  to 
be  affirmed. 

By  The  Court.  Let  the  judgment  of  the  circuit  court  he 
affirmed. 


POLLOCK  V.  FARMERS'  LOAN  AND  TRUST  COMPANY. 

(Rehearing.) 

HYDE  V.  CONTINENTAL  TRUST  COMPANY.    (Rehearing.) 

Supreme  Coubt  of  the  United  States.     1895. 
158  United  States,  601. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

[This  was  a  bill  filed  by  Charles  Pollock,  a  citizen  of  the  State 
of  Massachusetts,  on  behalf  of  himself  and  all  other  stock-holders 
of  the  defendant  company  similarly  situated,  against  the  Farm- 
ers' Loan  and  Trust  Co.,  a  corporation  of  the  State  of  New 
York.  The  bill  alleged  that  the  defendant  claimed  authority 
under  the  provisions  of  the  act  of  Congress  of  August  15,  1894, 
to  pay  to  the  United  States  a  tax  of  two  per  centum  on  the  net 
profits  of  said  company,  including  the  income  derived  from 
real  estate  and  bonds  of  the  City  of  New  York  owned  by  it.  Tlie 
bill  further  alleged  that  such  a  tax  was  unconstitutional,  null 
and  void,  in  that  it  was  a  direct  tax  with  respect  to  the  income 
from  real  estate,  and  in  that  the  income  from  stocks  and  bonds 
of  the  States  of  the  United  States  and  counties  and  municipali- 
ties therein  is  not  subject  to  the  taxing  power  of  Congress.  The 
bill  prayed  that  the  provisions  known  as  the  income  tax  incor- 
porated in  the  act  of  Congress  of  August  ]5,  1894,  might  be 
adjudged  unconstitutional,  null,  and  void,  and  that  the  defend- 
ants might  be  restrained  from  voluntarily  complying  with  such 
provisions.  On  April  8,  1895,  the  Court,  one  justice  being  ab- 
sent, decided : 

*'A  tax  on  the  rents  or  income  of  real  estate  is  a  direct  tax, 
within  the  meaning  of  that  term  as  used  in  the  Constitution  of 
the  United  States. 
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"A  tax  upon  incomes  derived  from  the  interest  of  bonds  issued 
by  a  municipal  corporation  is  a  tax  upon  the  power  of  the  State 
and  its  instrumentalities  to  borrow  money,  and  is  consequently 
repugnant  to  the  Constitution  of  the  United  States. 

"Upon  each  of  the  other  questions  argued  at  bar,  to  wit: 
1.  Whether  the  void  provision  as  to  rent  and  income  from  real 
estate  invalidates  the  whole  act?  2.  Whether  as  to  the  income 
from  personal  property  as  such,  the  act  is  unconstitutional,  as 
laying  direct  taxes?  3.  Whether  any  part  of  the  tax,  if  not 
considered  as  a  direct  tax,  is  invalid  for  want  of  uniformity  on 
either  of  the  grounds  suggested? — The  Justices  who  heard  the 
argument  are  equally  divided,  and,  therefore,  no  opinion  is  ex- 
pressed."    (157  U.  S.,  429.) 

Inasmuch  as  the  cases  had  not  been  heard  by  a  full  court,  and 
since  the  question  upon  which  the  court  was  equally  divided  still 
lacked  authoritative  determination,  the  appellants  w^ere  granted 
a  rehearing.] 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court.    .    .    . 

Our  previous  decision  was  confined  to  the  consideration  of 
the  validity  of  the  tax  on  the  income  from  real  estate,  and  on  the 
income  from  municipal  bonds.  The  question  thus  limited  was 
whether  such  taxation  was  direct  or  not,  in  the  meaning  of  the 
Constitution ;  and  the  court  went  no  farther,  as  to  the  tax  on 
the  incomes  from  real  estate,  than  to  hold  that  it  fell  within 
the  same  cla.ss  as  the  source  whence  the  income  was  derived,  that 
is,  that  a  tax  upon  the  realty  and  a  tax  upon  the  receipts  there- 
from were  alike  direct;  while  as  to  the  income  from  municipal 
bonds,  that  could  not  be  taxed  because  of  want  of  power  to  tax 
the  .source,  and  no  reference  was  made  to  the  nature  of  the  tax 
being  direct  or  indirect. 

We  are  now  permitted  to  broaden  the  field  of  inquiry,  and 
determine  to  which  of  the  two  great  classes  a  tax  upon  a  per- 
son's entire  income,  whether  derived  from  rents,  or  products, 
or  otherwi.se,  of  real  estate,  or  from  bonds,  stocks  or  other  forms 
of  personal  property,  belongs;  and  we  are  unable  to  conclude 
that  the  enforced  subtraction  from  the  yield  of  all  the  owner's 
real  or  personal  property,  in  the  manner  prescribed,  is  so  differ- 
ent from  a  tax  upon  the  property  itself,  that  it  is  not  a  direct,  but 
an  indirect  tax,  in  the  meaning  of  the  Constitution.    .    .    . 

Whatever  the  speculative  views  of  political  economists  or  reve- 
nue reformers  may  be,  can  it  be  properly  held  that  the  Consti* 


POLLOCK  V.  FARMERS'  L.  AND  T.  CO.  697 

tution,  taken  in  its  plain  and  obvious  sense,  and  with  due  regard 
to  the  circumstances  attending  the  formation  of  the  government, 
authorizes  a  general  unapportioned  tax  on  the  products  of  the 
farm  and  the  rents  of  real  estate,  although  imposed  merely 
because  of  ownership  and  with  no  possible  means  of  escape  from 
payment,  as  belonging  to  a  totally  different  class  from  that 
which  includes  the  property  from  whence  the  income  proceeds? 

There  can  be  only  one  answer,  unless  the  constitutional  re- 
striction is  to  be  treated  as  utterly  illusory  and  futile,  and  the 
object  of  its  framers  defeated.  We  find  it  impossible  to  hold  that 
a  fundamental  requisition,  deemed  so  important  as  to  be  en- 
forced by  two  provisions,  one  affirmative  and  one  negative,  can 
be  refined  away  by  forced  distinctions  between  that  which  gives 
value  to  property,  and  the  property  itself. 

Nor  can  we  conceive  any  ground  why  the  same  reasoning  does 
not  apply  to  capital  in  personalty  held  for  the  purpose  of  income 
or  ordinarily  yielding  income,  and  to  the  income  therefrom. 
All  the  real  estate  of  the  country,  and  all  its  invested  personal 
property,  are  open  to  the  direct  operation  of  the  taxing  power  if 
an  apportionment  be  made  according  to  the  Constitution.  The 
Constitution  does  not  say  that  no  direct  tax  shall  be  laid  by 
apportionment  on  any  other  property  than  land ;  on  the  con- 
trary, it  forbids  all  unapportioned  direct  taxes;  and  we  know 
of  no  warrant  for  excepting  personal  property  from  the  exer- 
cise of  the  power,  or  any  reason  why  an  apportioned  direct  tax 
cannot  be  laid  and  assessed,  as  Mr.  Gallatin  said  in  his  report 
when  Secretary  of  the  Treasury  in  1812,  "upon  the  same  objects 
of  taxation  on  which  the  direct  taxes  levied  under  the  authority 
of  the  State  are  laid  and  assessed."   ... 

Nor  are  we  impressed  with  the  contention  that,  because  in  the 
four  instances  in  which  the  power  of  direct  taxation  has  been 
exercised,  Congress  did  not  see  fit,  for  reasons  of  expediency,  to 
levy  a  tax  upon  personalty,  this  amounts  to  such  a  practical 
construction  of  the  Constitution  that  the  power  did  not  exist, 
that  we  must  regard  ourselves  bound  by  it.  We  should  regret 
to  be  compelled  to  hold  the  powers  of  the  general  government 
thus  restricted,  and  certainly  cannot  accede  to  the  idea  that  the 
Constitution  has  become  weakened  by  a  particular  course  of 
inaction  under  it. 

The  stress  of  the  argument  is  thrown,  however,  on  the  asser- 
tion that  an  income  tax  is  not  a  property  tax  at  all;  that  it  is 
not  a  real  estate  tax,  nor  a  crop  tax,  nor  a  bond  tax;  that  it 
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is  an  assessment  upon  the  taxpayer  on  account  of  his  money- 
spending  power  as  shown  by  his  revenue  for  the  year  preceding 
the  assessment;  that  rents  received,  crops  harvested,  interest 
collected,  have  lost  all  connection  with  their  origin,  and  although 
once  not  taxable  have  become  transmuted  in  their  new  form  into 
taxable  subject-matter;  in  other  words,  that  income  is  taxable 
irrespective  of  the  source  whence  it  is  derived. 

This  was  the  view  entertained  by  Mr.  Pitt,  as  expressed  in 
his  celebrated  speech  on  introducing  his  income-tax  law  of  1799, 
and  he  did  not  hesitate  to  carry  it  to  its  logical  conclusion.  The 
English  loan  acts  provided  that  the  public  dividends  should  be 
paid  "free  of  all  taxes  and  charges  wiiatsoever ; ' *  but  Mr.  Pitt 
successfully  contended  that  the  dividends  for  the  purposes  of 
the  income  tax  were  to  be  considered  simply  in  relation  to  the 
recipient  as  so  much  income,  and  that  the  holder  had  no  reason 
to  complain.  And  this,  said  Mr.  Gladstone,  fifty-five  years  after, 
was  the  rational  construction  of  the  pledge.  Financial  State- 
ments, 32.   .    .    . 

We  have  unanimously  held  in  this  case  that,  so  far  as  this  law 
operates  on  the  receipts  from  municipal  bonds,  it  cannot  be 
sustained,  because  it  is  a  tax  on  the  power  of  the  States,  and 
on  their  instrumentalities  to  borrow  money,  and  consequently 
repugnant  to  the  Constitution.  But  if,  as  contended,  the  in- 
terest when  received  has  become  merely  money  in  the  recipi- 
ent's pocket,  and  taxable  as  such  without  reference  to  the  source 
from  which  it  came,  the  question  is  immaterial  w^hether  it  should 
have  been  originally  taxed  at  all  or  not.  This  was  admitted  by 
the  Attorney  General  with  characteristic  candor ;  and  it  f ollow^s 
that,  if  the  revenue  derived  from  municipal  bonds  cannot  be 
taxed  because  the  source  cannot  be,  the  same  Vule  applies  to 
revenue  from  any  other  source  not  subject  to  the  tax ;  and  the 
lack  of  power  to  levy  any  but  an  apportioned  tax  on  real  estate 
and  personal  property  equally  exists  as  to  the  revenue  there- 
from. 

Admitting  that  this  act  taxes  the  income  of  property  irre- 
spective of  its  source,  still  we  cannot  doubt  that  such  a  tax  is 
necessarily  a  direct  tax  in  the  meaning  of  the   Constitution. 

T3eing  direct,  and  therefore  to  be  laid  by  apportionment,  is 
there  any  real  difficulty  in  doing  so?  Cannot  Congress,  if  the 
necessity  exi.st  of  raising  thirty,  forty,  or  any  other  number  of 
Bullion  dollars  for  the  support  of  the  goverument,  in  addition  to 
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the  revenue  from  duties,  imposts,  and  excises,  apportion  the 
quota  of  each  State  upon  the  basis  of  the  census,  and  thus  advise 
it  of  the  payment  which  must  be  made,  and  proceed  to  assess 
that  amount  on  all  the  real  or  personal  property  and  the  income 
of  all  persons  in  the  State,  and  collect  the  same  if  the  State 
does  not  in  the  meantime  assume  and  pay  its  quota  and  collect 
the  amount  according  to  its  own  system  and  in  its  own  way? 
Cannot  Congress  do  this,  as  respects  either  or  all  these  subjects 
of  taxation,  and  deal  with  each  in  such  manner  as  might  be 
deemed  expedient,  as  indeed  was  done  in  the  act  of  July  14, 
1798,  c.  75,  1  Stat.,  597?  Inconveniences  might  possibly  attend 
the  le\y  of  an  income  tax,  notwithstanding  the  listing  of  re- 
ceipts, when  adjusted,  furnishes  its  own  valuation;  but  that  it 
is  apportionable  is  hardly  denied,  although  it  is  asserted  that 
it  would  operate  so  unequally  as  to  be  undesirable.    .    .    . 

We  have  considered  the  act  only  in  respect  of  the  tax  on  in- 
come derived  from  real  estate,  and  from  invested  personal  prop- 
erty, and  have  not  commented  on  so  much  of  it  as  bears  on  gains 
or  profits  from  business,  privileges,  or  employments,  in  view  of 
the  instances  in  which  taxation  on  business,  privileges,  or  em- 
ployments has  assumed  the  guise  of  an  excise  tax  and  been  sus- 
tained as  such. 

Being  of  opinion  that  so  much  of  the  sections  of  this  law  as 
lays  a  tax  on  income  from  real  and  personal  property  is  in- 
valid, we  are  brought  to  the  question  of  the  effect  of  that  con- 
clusion upon  these  sections  as  a  whole. 

It  is  elementary  that  the  same  statute  may  be  in  part  con- 
stitutional and  in  part  unconstitutional,  and  if  the  parts  are 
wholly  independent  of  each  other,  that  which  is  constitutional 
may  stand  while  that  which  is  unconstitutional  will  be  rejected. 
And  in  the  case  before  us  there  is  no  question  as  to  the  validity 
of  this  act,  except  sections  twenty-seven  to  thirty-seven,  in- 
clusive, which  relate  to  the  subject  which  has  been  under  dis- 
cussion ;  and  as  to  them  we  think  that  the  rule  laid  down  by 
Chief  Justice  Shaw  in  Warren  v.  Charlestown,  2  Gray,  84,  is 
applicable,  that  if  the  different  parts  "are  so  mutually  con- 
nected with  and  dependent  on  each  other,  as  conditions,  con- 
siderations or  compensations  for  each  other,  as  to  warrant  the 
belief  that  the  legislature  intended  them  as  a  whole,  and  that, 
if  all  could  not  be  carried  into  effect,  the  legislature  would  not 
pass  the  residue  independently,  and  some  parts  are  unconsti- 
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tutional,  all  the  provisions  which  are  thus  dependent,  conditional 
or  connected,   must  fall  with  them."    .    .    . 

[The  court  also  cited  Poindexter  v.  Greenhow,  114  U.  S.  270, 
304,  and  Spraigue  v.  Thompson,  118  U.  S.  90,  95.] 

According  to  the  census,  the  true  valuation  of  real  and  per- 
sonal property  in  the  United  States  in  1890  was  $65,037,091,197, 
of  which  real  estate  with  improvements  thereon  made  up  $39,- 
544,544,333.  Of  course,  from  the  latter  must  be  deducted,  in 
applying  these  sections,  all  unproductive  property  and  all  prop- 
erty whose  net  yield  does  not  exceed  four  thousand  dollars ;  but, 
even  with  such  deductions,  it  is  evident  that  the  income  from 
realty  formed  a  vital  part  of  the  scheme  for  taxation  embodied 
therein.  If  that  be  stricken  out,  and  also  the  income  from  all 
invested  personal  property,  bonds,  stocks,  investments  of  all 
kinds,  it  is  obvious  that  by  far  the  largest  part  of  the  anticipated 
revenue  would  be  eliminated,  and  this  would  leave  the  burden 
of  the  tax  to  be  borne  by  professions,  trades,  employments,  or 
vocations ;  and  in  that  way  what  was  intended  as  a  tax  on  capital 
would  remain  in  substance  a  tax  on  occupations  and  labor.  We 
cannot  believe  that  such  was  the  intention  of  Congress.  We  do 
not  mean  to  say  that  such  an  act  laying  by  apportionment  a 
direct  tax  on  all  real  estate  and  personal  property,  or  the  income 
thereof,  might  not  also  lay  excise  taxes  on  business,  privileges, 
employments  and  vocations.  But  this  is  not  such  an  act;  and 
the  scheme  must  be  considered  as  a  whole.  Being  invalid  as  to 
the  greater  part,  and  falling,  as  the  tax  would,  if  any  part  were 
held  valid,  in  a  direction  which  could  not  have  been  contem- 
plated except  in  connection  with  the  taxation  considered  as  an 
entirety,  we  are  constrained  to  conclude  that  sections  twenty- 
seven  to  thirty-seven,  inclusive,  of  the  act,  which  became  a  law 
without  the  signature  of  the  President  on  August  28,  1894,  are 
wholly  inoperative  and  void. 

Our  conclusions  may,  therefore,  be  summed  up  as  follows : 

First.  We  adhere  to  the  opinion  already  announced,  that, 
taxes  on  real  estate  being  indisputably  direct  taxes,  taxes  on  the 
rents  or  incomes  of  real  estate  are  equally  direct  taxes. 

Second.  We  are  of  opinion  that  taxes  on  personal  property, 
or  on  the  income  of  personal  property,  are  likewise  direct  taxes. 

Third.  The  tax  imposed  by  sections  twenty-seven  to  thirty- 
seven,  inclusive,  of  the  act  of  1894,  so  far  as  it  falls  on  the  in- 
come of  real  estate  and  of  personal  property,  being  a  direct 
tax  within  the  meaning  of  the  Constitution,  and,  therefore,  un- 
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constitutional  and  void  because  not  apportioned  according  to 
representation,  all  those  sections,  constituting  one  entire  scheme 
of  taxation,   are  necessarily  invalid. 

The  decrees  hereinbefore  entered  in  this  court  will  he  vacated; 
the  decrees  below  will  be  reversed,  and  the  cases  remanded,  with 
instructions  to  grant  the  relief  prayed. 

[Mr.  Justice  Harlan,  Mr.  Justice  Brown,  Mr.  Justice 
Jackson,  and  Mr.  Justice  White  delivered  dissenting  opinions.] 


BRUSHABER  v.  UNION  PACIFIC  RAILROAD  COMPANY. 

SurnEME  Court  of  the  United  States.     1916. 
240  United  States,  1. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

[By  the  income  tax  provisions  of  the  Tariff  Act  of  October 
3,  1913,  38  Stat.  166,  Congress  imposed  a  general  yearly  income 
tax  from  December  to  December  of  each  year,  but  the  first  tax- 
able period  included  only  the  time  from  March  1,  1913,  to  De- 
cember 31,  1913.  Incomes  of  unmarried  persons  up  to  $3,000 
and  of  married  persons  up  to  $4,000  were  exempt  from  the  tax. 
The  act  levied  a  normal  tax  on  all  incomes  of  individuals  up  to 
$20,000.  On  incomes  from  that  amount  up  by  gradations  a  pro- 
gressively increasing  tax,  called  an  additional  tax,  was  imposed. 
Provision  was  made  for  the  collection  of  the  tax  at  the  source. 
The  appellant,  who  was  a  stockholder  of  the  Union  Pacific  Rail- 
road Company,  sought  to  enjoin  the  Company  from  complying 
w4th  the  income  tax  provisions  of  the  act  of  October  13,  1913, 
on  the  ground  that  they  were  invalid.  His  petition  having  been 
dismissed  by  the  District  Court  because  no  ground  for  relief  was 
stated,  he  appealed.  The  defendant  corporation  called  the  at- 
tention of  the  Government  to  the  pendency  of  the  cause  and  the 
nature  of  the  controversy  and  indicated  its  unwillingness  volun- 
tarily to  refuse  to  comply  with  the  act.  The  United  States  was 
therefore  heard  as  amicus  curiae  for  the  purpose  of  sustaining 
the  decree.  Only  so  much  of  the  opinion  of  the  Supreme  Court 
as  relates  to  the  interpretation  of  the  Sixteenth  Amendment  is 
here  printed.] 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court.    ... 
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Aside  from  averments  as  to  citizenship  and  residence,  recitals 
as  to  the  provisions  of  the  statute  and  statements  as  to  the 
business  of  the  corporation  contained  in  the  first  ten  paragraphs 
of  the  bill  advanced  to  sustain  jurisdiction,  the  bill  alleged 
twenty-one  constitutional  objections  specified  in  that  number  of 
paragraplis  or  subdivisions.  As  all  the  grounds  assert  a  viola- 
tion of  the  Constitution,  it  follows  that  in  a  wide  sense  they  all 
cliarge  a  repugnancy  of  the  statute  to  the  Sixteenth  Amend- 
ment under  the  more  immediate  sanction  of  which  the  statute 
was  adopted. 

The  various  propositions  are  so  intermingled  as  to  cause  it 
to  be  difficult  to  classify  them.     We  are  of  opinion,  however, 
that  the  confusion  is  not  inherent,  but  rather  arises  from  the 
conclusion  that  the  Sixteenth  Amendment  provides  for  a  hitherto 
unknown  power  of  taxation,  that  is,  a  power  to  le\y  an  income 
tax  which  although  direct  should  not  be  subject  to  the  regula- 
tion of  apportionment  applicable  to  all  other  direct  taxes.    And 
the  far-reaching  effect  of  this  erroneous  assumption  will  be  made 
cl*»ar  by  generalizing  the  many  contentions  advanced  in  argu- 
ment to  support  it,  as  follow^s:    (a)  The  Amendment  authorizes 
only  a  particular  character  of  direct  tax  without  apportion- 
ment, and  therefore  if  a  tax  is  levied  under  its  assumed  au- 
thority which  docs  not  partake  of  the  characteristics  exacted 
by  the  Amendment,  it  is  outside  of  the  Amendment  and  is  void 
as  a  direct  tax  in  the  general  constitutional  sense  because  not 
apportioned,      (b)    As  the  Amendment  authorizes  a  tax  only 
upon  incomes  "from  whatever  source  derived,"  the  exclusion 
from  taxation  of  some  income  of  designated  persons  and  classes 
is  not  authorized  and   hence   the  constitutionality  of  the  law 
must  be  tested  by  the  general  provisions  of  the  Constitution  as 
to  taxation,  and  thus  again  the  tax  is  void  for  want  of  appor- 
tionment,    (c)    As  the  right  to  tax  "incomes  from  whatever 
.source  derived"  for  wliich  the  Amendment  provides  must  be 
considered   as  exacting  intrinsic  uniformity,   therefore  no  tax 
comes  under  the  authority  of  the  Amendment  not  conforming 
to  such  standard,  and  hence  all  the  provisions  of  the  assailed 
statute  must  once  more  be  tested  solely  under  the  general  and 
prccxi.sting  provisions  of  the  Constitution,  causing  the  statute 
again  to  be  void  in  the  ab.sence  of  apportionment,     (d)    As  the 
powor  onnforrod   by  the  Amendment   is  new  and   prospective, 
the  attempt^  in  the  .statute  to  make  its  provisions  retroactively 
apply  is  void  because  so  far  as  the  retroactive  period  is  con- 
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cerned,  it  is  governed  by  the  preexisting  constitutional  require- 
ment as  to  apportionment. 

But  it  clearly  results  that  the  proposition  and  the  conten- 
tions under  it,  if  acceded  to,  would  cause  one  provision  of  the 
Constitution  to  destroy  another;  that  is,  they  would  result  in 
bringing  the  provisions  of  the  Amendment  exempting  a  direct 
tax  from  apportionment  into  irreconcilable  conflict  with  the 
general  requirement  that  all  direct  taxes  be  apportioned.  More- 
over, the  tax  authorized  by  the  Amendment,  being  direct,  would 
not  come  under  the  rule  of  uniformity  applicable  under  the 
Constitution  to  other  than  direct  taxes,  and  thus  it  would  come 
to  pass  that  the  result  of  the  Amendment  would  be  to  authorize 
a  particular  direct  tax  not  subject  either  to  apportionment  or 
to  the  rule  of  geographical  uniformity,  thus  giving  power  to 
impose  a  different  tax  in  one  State  or  States  than  was  levied 
in  another  State  or  States.  This  result  instead  of  simplifying 
the  situation  and  making  clear  the  limitations  on  the  taxing 
power,  which  obviously  the  Amendment  must  have  been  in- 
tended to  accomplish,  would  create  radical  and  destructive 
changes  in  our  constitutional  system  and  multiply  confusion. 

But  let  us  by  a  demonstration  of  the  error  of  the  fundamental 
proposition  as  to  the  significance  of  the  Amendment  dispel  the 
confusion  necessarily  arising  from  the  arguments  deduced  from 
it.  Before  coming,  however,  to  the  text  of  the  Amendment,  to 
the  end  that  its  significance  may  be  determined  in  the  light  of 
the  previous  legislative  and  judicial  history  of  the  subject  with 
which  the  Amendment  is  concerned  and  with  a  knowledge  of  the 
conditions  which  presumptively  led  up  to  its  adoption  and  hence 
of  the  purpose  it  was  intended  to  accomplish,  we  make  a  brief 
statement  on  those  subjects. 

That  the  authority  conferred  upon  Congress  by  §  8  of  Article 
I  "to  lay  and  collect  taxes,  duties,  imposts  and  excises"  is  ex- 
haustive and  embraces  every  conceivable  power  of  taxation  has 
never  been  questioned,  or,  if  it  has,  has  been  so  often  author- 
itatively declared  as  to  render  it  necessary  only  to  state  the 
doctrine.  And  it  has  also  never  been  questioned  from  the  foun- 
dation, without  stopping  presently  to  determine  under  which 
of  the  separate  headings  the  power  was  properly  to  be  classed, 
that  there  was  authority  given,  as  the  part  was  included  in  the 
whole,  to  lay  and  collect  income  taxes.  Again  it  has  never  more- 
over been  questioned  that  the  conceded  complete  and  all-embrac- 
ing taxing  power  was  subject,  so  far  as  they  were  respectively 
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applicable,  to  limitations  resulting  from  the  requirements  of 
Art.  I,  §  8,  cl.  1,  tliat  "all  duties,  imposts  and  excises  shall  be 
uniform  throughout  the  United  States,"  and  to  the  limitations  of 
Art.  I,  §  2,  cl.  3,  that  "direct  taxes  shall  be  apportioned  among 
the  several  States"  and  of  Art.  I,  §  9,  cl.  4,  that  "no  capita- 
tion, or  other  direct,  tax  shall  be  laid,  unless  in  proportion  to 
the  census  or  enumeration  hereinbefore  directed  to  be  taken." 
In  fact  the  two  great  subdivisions  embracing  the  complete  and 
perfect  delegation  of  the  power  to  tax  and  the  two  correlated 
limitations  as  to  such  power  were  thus  aptly  stated  by  IMr.  Chief 
Justice  Fuller  in  Pollock  v.  Farmers'  Loan  &  Trust  Company, 
supra,  at  page  557:  "In  the  matter  of  taxation,  the  Constitu- 
tion recognizes  the  two  great  classes  of  direct  and  indirect  taxes, 
and  laj's  down  two  rules  by  which  their  imposition  must  be 
governed,  namely :  The  rule  of  apportionment  as  to  direct 
taxes,  and  the  rule  of  uniformity  as  to  duties,  imposts  and 
excises."  It  is  to  be  observed,  however,  as  long  ago  pointed 
out  in  Yeazie  Bank  v.  Fenno,  8  Wall.  533,  541,  that  the  re- 
quirement of  apportionment  as  to  one  of  the  great  classes 
and  of  uniformity  as  to  the  other  class  were  not  so  much 
a  limitation  upon  the  complete  and  all  embracing  authority 
to  tax,  but  in  their  essence  were  simply  regulations  concern- 
ing the  mode  in  which  the  plenary  power  was  to  be  exerted. 
In  the  whole  history  of  the  Government  down  to  the  time  of 
the  adoption  of  the  Sixteenth  Amendment,  leaving  aside  some 
conjectures  expressed  of  the  possibility  of  a  tax  lying  interme- 
diate between  the  two  great  classes  and  embraced  by  neither, 
no  question  has  been  anywhere  made  as  to  the  correctness  of 
these  propositions.  At  the  very  beginning,  however,  there  arose 
difTercnces  of  opinion  concerning  the  criteria  to  be  applied  in 
determining  in  which  of  the  two  great  subdivisions  a  tax  would 
fall.  Without  pausing  to  state  at  length  the  basis  of  these  dif- 
ferences and  the  consequences  which  arose  from  them,  as  the 
whole  subject  was  elaborately  reviewed  in  Pollock  v.  Farmers' 
Loan  &  Trust  Company,  157  U.  S.  429 ;  158  U.  S.  601,  we  make  a 
conden.sed  statement  which  is  in  substance  taken  from  what  was 
said  in  that  case.  Early  the  difTercnces  were  manifested  in  press- 
ing on  the  one  hand  and  opposing  on  the  other,  the  passage  of  an 
act  le\'ying  a  tax  without  apportionment  on  carriages  "for  the 
conveyance  of  persons,"  and  when  such  a  tax  was  enacted  the 
question  of  its  repugnancy  to  the  Constitution  soon  came  to  this 
coart  for  determination.     (Hylton  v.  United  States,  3  Dall.  171.) 
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It  was  held  that  the  tax  came  within  the  class  of  excises,  duties 
and  imposts  and  therefore  did  not  require  apportionment,  and 
while  this  conclusion  was  agreed  to  by  all  the  members  of  the 
court  who  took  part  in  the  decision  of  the  case,  there  was  not 
an  exact  coincidence  in  the  reasoning  by  which  the  conclusion 
was  sustained.  Without  stating  the  minor  differences,  it  may  be 
said  with  substantial  accuracy  that  the  divergent  reasoning  was 
this:  On  the  one  hand,  that  the  tax  was  not  in  the  class  of 
direct  taxes  requiring  apportionment  because  it  was  not  levied 
directly  on  property  because  of  its  ownership  but  rather  on  its 
use  and  was  therefore  an  excise,  duty  or  impost ;  and  on  the 
other,  that  in  any  event  the  class  of  direct  taxes  included  only 
taxes  directly  levied  on  real  estate  because  of  its  ownership. 
Putting  out  of  view  the  difference  of  reasoning  which  led  to 
the  concurrent  conclusion  in  the  Hylton  Case,  it  is  undoubted 
that  it  came  to  pass  in  legislative  practice  that  the  line  of  de- 
marcation between  the  two  great  classes  of  direct  taxes  on  the 
one  hand  and  excises,  duties  and  imposts  on  the  other  which 
was  exemplified  by  the  ruling  in  that  case,  was  accepted  and 
acted  upon.  In  the  first  place  this  is  shown  by  the  -fact  that 
wherever  (and  there  were  a  number  of  cases  of  that  kind)  a 
tax  was  levied  directly  on  real  estate  or  slaves  because  of  own- 
ership,  it  was  treated  as  coming  within  the  direct  class  and  ap- 
portionment was  provided  for,  while  no  instance  of  apportion- 
ment as  to  any  other  kind  of  tax  is  afforded.  Again  the  situ- 
ation is  aptly  illustrated  by  the  various  acts  taxing  incomes 
derived  from  property  of  every  kind  and  nature  which  were 
enacted  beginning  in  1861  and  lasting  during  what  may  be 
termed  the  Civil  "War  period.  It  is  not  disputable  that  these 
latter  taxing  laws  were  classed  under  the  head  of  excises,  duties 
and  imposts  because  it  was  assumed  that  they  were  of  that  char- 
acter inasmuch  as  although  putting  a  tax  burden  on  income  of 
every  kind,  including  that  derived  from  property  real  or  per- 
sonal, they  were  not  taxes  directly  on  property  because  of  its 
ownership.  And  this  practical  construction  came  in  theory  to 
be  the  accepted  one  since  it  was  adopted  without  dissent  by  the 
most  eminent  of  the  textwriters.  1  Kent  Com.  254,  256 ;  1  Story 
Const.,  §  955;  Cooley  Const.  Lim.  (5th  ed.)  ♦480;  Miller  on 
the  Constitution,  237;  Pomeroy's  Constitutional  Law,  §  281; 
Hare  Const.  Law,  Vol.  1,  249,  250;  Burroughs  on  Taxation, 
502;  Ordronaux,  Constitutional  Legislation,  225. 

Upon  the  lapsing  of  a  considerable  period  after  the  repeal 
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of  the  income  tax  laws  referred  to,  in  1894  an  act  was  passed 
laying  a  tax  on  incomes  from  all  classes  of  property  and  other 
sources  of  revenue  which  was  not  apportioned,  and  which  there- 
fore was  of  course  assumed  to  come  within  the  classification 
of  excises,  duties  and  imposts  which  were  subject  to  the  rule  of 
uniformity  but  not  to  the  rule  of  apportionment.  The  consti- 
tutional validity  of  this  law  was  challenged  on  the  ground  that 
it  did  not  fall  within  the  class  of  excises,  duties  and  imposts, 
but  was  direct  in  the  constitutional  sense  and  was  therefore 
void  for  want  of  apportionment,  and  that  question  came  to  this 
court  and  was  passed  upon  in  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  429 ;  158  U.  S.  601.  The  court,  fully  recognizing 
in  the  passage  which  we  have  previously  quoted  the  all-embrac- 
ing character  of  the  two  great  classifications  including,  on  the 
one  hand,  direct  taxes  subject  to  apportionment,  and  on  the 
other,  excises,  duties  and  imposts  subject  to  uniformity,  held 
the  law  to  be  unconstitutional  in  substance  for  these  reasons: 
Concluding  that  the  classification  of  direct  was  adopted  for 
the  purpose  of  rendering  it  impossible  to  burden  by  taxation 
accumulations  of  property,  real  or  personal,  except  subject  to 
the  regulation  of  apportionment,  it  was  held  that  the  duty. ex- 
isted to  fix  what  was  a  direct  tax  in  the  constitutional  sense  so 
as  to  accomplish  this  purpose  contemplated  by  the  Constitution. 
(157  U.  S.  581.)  Coming  to  consider  the  validity  of  the  tax 
from  this  point  of  view,  while  not  questioning  at  all  that  in 
common  understanding  it  was  direct  merely  on  income  and  only 
^indirect  on  property,  it  was  held  that  considering  the  substance 
of  things  it  was  direct  on  property  in  a  constitutional  sense 
since  to  burden  an  income  by  a  tax  was  from  the  point  of 
substance  to  burden  the  property  from  which  the  income  was 
derived  and  thus  accomplish  the  very  thing  which  the  provision 
as  to  apportionment  of  direct  taxes  was  adopted  to  prevent. 
As  this  conclusion  but  enforced  a  regulation  as  to  the  mode  of 
exercising  power  under  particular  circumstances,  it  did  not  in 
any  way  dispute  the  all-embracing  taxing  authority  possessed 
by  Congress,  including  necessarily  therein  the  power  to  impose 
income  taxes  if  only  they  conformed  to  the  constitutional  reg- 
ulations which  were  applicable  to  them.  Moreover  in  addition 
the  conclusion  reached  in  the  Pollock  Case  did  not  in  any  degree 
involve  holding  that  income  taxes  generically  and  necessarily 
came  within  the  class  of  direct  taxes  on  property,  but  on  the 
contrary  recognized  the  fact  that  taxation  on  income  was  in  its 
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nature  an  excise  entitled  to  be  enforced  as  such  unless  and  until 
it  was  concluded  that  to  enforce  it  would  amount  to  accom- 
plishing the  result  which  the  requirement  as  to  apportionment 
of  direct  taxation  was  adopted  to  prevent,  in  which  case  the 
duty  would  arise  to  disregard  form  and  consider  substance  alone 
and  hence  subject  the  tax  to  the  regulation  as  to  apportionment 
which  otherwise  as  an  excise  would  not  apply  to  it.  Nothing 
could  serve  to  make  this  clearer  than  to  recall  that  in  the  Pol- 
lock Case  in  so  far  as  the  law  taxed  incomes  from  other  classes 
of  property  than  real  estate  and  invested  personal  property, 
that  is,  income  from  ''professions,  trades,  employments,  or  vo- 
cations" (158  U.  S.  637),  its  validity  was  recognized;  indeed 
it  was  expressly  declared  that  no  dispute  was  made  upon  that 
subject  and  attention  was  called  to  the  fact  that  taxes  on  such 
income  had  been  sustained  as  excise  taxes  in  the  past.  Id.,  p. 
635.  The  whole  law  was  however  declared  unconstitutional  on 
the  ground  that  to  permit  it  to  thus  operate  would  relieve  real 
estate  and  invested  personal  property  from  taxation  and  ''would 
leave  the  burden  of  the  tax  to  be  borne  by  professions,  trades, 
employments,  or  vocations ;  and  in  that  way  what  was  intended 
as  a  tax  on  capital  would  remain,  in  substance,  a  tax  on  occu- 
pations and  labor,"  {Id.,  p.  637)  a  result  which  it  was  held 
could  not  have  been  contemplated  by  Congress. 

This  is  the  text  of  the  Amendment: 

"The  Congress  shall  have  power  to  lay  and  collect  taxes  on 
incomes,  from  whatever  source  derived,  without  apportionment 
among  the  several  States,  and  without  regard  to  any  census  or 
enumeration." 

It  is  clear  on  the  face  of  this  text  that  it  does  not  purport 
to  confer  power  to  levy  income  taxes  in  a  generic  sense — an 
authority  already  possessed  and  never  questioned — or  to  limit 
and  distinguish  between  one  kind  of  income  taxes  and  another, 
but  that  the  whole  purpose  of  the  Amendment  was  to  relieve  all 
income  taxes  when  imposed  from  apportionment  from  a  consid- 
eration of  the  source  whence  the  income  was  derived.  Indeed 
in  the  light  of  the  history  which  we  have  given  and  of  the  de- 
cision in  the  Pollock  Case  and  the  ground  upon  which  the  ruling 
in  that  case  was  based,  there  is  no  escape  from  the  conclusion 
that  the  Amendment  was  drawn  for  the  purpose  of  doing  away 
for  the  future  with  the  principle  upon  which  the  Pollock  Case 
was  decided,  that  is,  of  determining  whether  a  tax  on  income 
was  direct  not  by  a  consideration  of  the  burden  placed  on  the 
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taxed  income  upon  which  it  directly  operated,  but  by  taking 
into  view  the  burden  which  resulted  on  the  property  from  which 
the  income  was  derived,  since  in  express  terms  the  Amendment 
provides  that  income  taxes,  from  whatever  source  the  income 
may  be  derived,  shall  not  be  subject  to  the  regulation  of  ap- 
portionment. From  this  in  substance  it  indisputably  arises,  first, 
that  all  the  contentions  which  we  have  previously  noticed  con- 
cerning the  assumed  limitations  to  be  implied  from  the  language 
of  the  Amendment  as  to  the  nature  and  character  of  the  income 
taxes  which  it  authorizes  find  no  support  in  the  text  and  are  in 
irreconcilable  conflict  with  the  very  purpose  which  the  Amend- 
ment was  adopted  to  accomplish.  Second,  that  the  contention 
that  the  Amendment  treats  a  tax  on  income  as  a  direct  tax 
although  it  is  relieved  from  apportionment  and  is  necessarily 
therefore  not  subject  to  the  rule  of  uniformity  as  such  rule  only 
applies  to  taxes  which  are  not  direct,  thus  destroying  the  two 
•rreat  classifications  which  have  been  recognized  and  enforced 
from  the  beginning,  is  also  wholly  without  foundation  since  the 
command  of  the  Amendment  that  all  income  taxes  shall  not  be 
subject  to  apportionment  by  a  consideration  of  the  sources  from 
which  the  taxed  income  may  be  derived,  forbids  the  application 
to  such  taxes  of  the  rule  applied  in  the  Pollock  Case  by  which 
alone  such  taxes  were  removed  from  the  great  class  of  excises, 
duties  and  imposts  subject  to  the  rule  of  uniformity  and  were 
placed  under  the  other  or  direct  class.  This  must  be  unless  it 
can  be  said  that  although  the  Constitution  as  a  result  of  the 
Amendment  in  express  terms  excludes  the  criterion  of  source  of 
income,  that  criterion  yet  remains  for  the  purpose  of  destroy- 
ing the  classifications  of  the  Constitution  by  taking  an  excise 
out  of  tlie  class  to  which  it  belongs  and  transferring  it  to  a 
class  in  which  it  cannot  be  placed  consistently  with  the  require- 
ments of  the  Constitution.  Indeed,  from  another  point  of  view, 
the  Amendment  demonstrates  that  no  such  purpose  was  intended 
and  on  the  contrary  shows  that  it  was  drawn  with  the  object  of 
maintaining  the  limitations  of  the  Constitution  and  harmon- 
izing their  operation.  We  say  this  because  it  is  to  be  observed 
that  although  from  tlie  date  of  the  Ilylton  Case  because  of 
statements  made  in  the  opinions  in  that  case  it  had  come  to  be 
accepted  that  direct  taxes  in  the  constitutional  sense  were  con- 
fined to  taxes  levied  directly  on  real  estate  because  of  its  own- 
orship,  the  Amendment  contains  nothing  repudiating  or  chal- 
lenging the  ruling  in  the  Pollock  Case  that  the  word  direct  had 
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a  broader  significance  since  it  embraced  also  taxes  levied  directly 
on  personal  property  because  of  its  ownership,  and  therefore 
the  Amendment  at  least  impliedly  makes  such  wider  significance 
a  part  of  the  Constitution — a  condition  which  clearly  demon- 
strates that  the  purpose  tVas  not  to  change  the  existing  interpre- 
tation except  to  the  extent  necessary  to  accomplish  the  result 
intended,  that  is,  the  prevention  of  the  resort  to  the  sources 
from  which  a  taxed  income  was  derived  in  order  to  cause  a 
direct  tax  on  the  income  to  be  a  direct  tax  on  the  source  itself 
and  thereby  to  take  an  income  tax  out  of  the  class  of  excises, 
duties  and  imposts  and  place  it  in  the  class  of  direct  taxes. 
•    •    • 

Affirmed. 


EISNER,  as  Collector  of  United  States  Internal  Revenue  for 

the  Third  District  of  the   State  of  New  York  v. 

MACOMBER. 

Supreme  Court  of  the  United  States.     1920. 
252  United  States,  189. 

Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

[The  Revenue  Act  enacted  by  Congress  on  September  8,  1916, 
39  Stat.  756,  providing  for  a  tax  on  incomes  declared  that  "the 
term  'dividends'  as  used  in  this  title  shall  be  held  to  mean  any 
distribution  made  or  ordered  to  be  made  by  a  corporation 
.  .  .  out  of  its  earnings  or  profits  accrued  since  IMarch  1,  1913, 
and  payable  to  its  shareholders,  whether  in  cash  or  in  stock  of  the 
corporation,  .  .  .  which  stock  dividend  shall  be  considered  in- 
come, to  the  amount  of  its  cash  value.  .  .  .  **In  January, 
1916,  the  Standard  Oil  Company  of  California  having  outstand- 
ing capital  stock  to  the  amount  of  about  $50,000,000  with  an  ac- 
cumulated surplus  of  about  $45,000,000  of  which  about  $25,000,- 
000  had  been  earned  since  March  1,  1913,  issued  to  its  sharehold- 
ers a  stock  dividend  equal  to  fifty  per  cent  of  the  outstanding 
stock  and  transferred  from  surplus  account  to  capital  stock  ac- 
count an  amount  equivalent  to  such  issue.  INIrs.  !Macomber,  own- 
ing 2200  shares  of  the  old  stock,  received  1100  shares  of  the  new, 
of  which  18.07  per  cent.,  or  198.77  shares,  par  value  $19,877. 
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were  treated  as  representing  surplus  earned  between  March 
1,  1913  and  January  1,  1916.  On  this  the  Collector  of  Internal 
Revenue  levied  an  income  tax  which  she  paid  under  protest  and 
]»rought  suit  to  recover  on  the  ground  that  the  stock  dividend 
was  not  income  within  the  meaning  of  the  Sixteenth  Amendment 
and  hence  any  tax  on  it  was  a  direct  tax  which  must  be  appor- 
tioned. Judgment  having  been  given  for  the  plaintiff,  the  de- 
fendant appealed.] 
Mr.  Justice  Pitney   delivered      the   opinion   of  the   court. 

The  Sixteenth  Amendment  must  be  construed  in  connection 
with  the  taxing  clauses  of  the  original  Constitution  and  the 
effect  attributed  to  them  before  the  Amendment  was  adopted. 
In  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.  601,  under 
the  Act  of  August  27,  1894,  c.  349,  §  27,  28  Stat.  509,  553,  it 
was  held  that  taxes  upon  rents  and  profits  of  real  estate  and  upon 
returns  from  investments  of  personal  property  were  in  effect 
direct  taxes  upon  the  property  from  which  such  income  arose, 
imposed  by  reason  of  ownership ;  and  that  Congress  could  not 
impose  such  taxes  without  apportioning  them  among  the  States 
according  to  population,  as  required  by  Art.  I,  §  2,  cl.  3,  and 
§  9,  cl.  4,  of  the  original  Constitution. 

Afterwards,  and  evidently  in  recognition  of  the  limitation 
upon  the  taxing  power  of  Congress  thus  determined,  the  Six- 
teenth Amendment  was  adopted.  ...  As  repeatedly  held, 
this  did  not  extend  the  taxing  power  to  new  subjects,  but  merely 
removed  the  necessity  which  otherwise  might  exist  for  an  appor- 
tionment among  the  States  of  taxes  laid  on  income.     .     .     . 

A  proper  regard  for  its  genesis,  as  well  as  its  very  clear 
language,  requires  also  that  this  Amendment  shall  not  be  ex- 
tended by  loose  construction,  so  as  to  repeal  or  modify,  except  as 
applied  to  income,  those  provisions  of  the  Constitution  that 
require  an  apportionment  according  to  population  for  direct 
taxes  upon  property,  real  and  personal.  This  limitation  still 
has  an  appropriate  and  important  function,  and  is  not  to  be 
overridden  by  Congress  or  disregarded  by  the  courts. 

In  order,  therefore,  that  the  clauses  cited  from  Article  I  of 
the  Constitution  may  have  proper  force  and  effect,  save  only 
as  modified  by  the  Amendment,  and  that  the  latter  also  may 
have  proper  effect,  it  becomes  essential  to  distinguish  between 
what  is  and  what  is  not  "income,"  as  the  term  is  there  used: 
and  to  apply  the  distinction,  as  cases  arise,  according  to  truth 
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and  substance,  without  regard  to  form.  Congress  cannot  by 
any  definition  it  may  adopt  conclude  the  matter,  since  it  can- 
not by  legislation  alter  the  Constitution,  from  which  alone  it 
derives  its  power  to  legislate,  and  within  whose  limitations  alone 
that  power  can  be  lawfully  exercised. 

The  fundamental  relation  of  "capital'*  to  "income*'  has  been 
much  discussed  by  economists,  the  former  being  likened  to  the 
tree  or  the  land,  the  latter  to  the  fruit  or  the  crop ;  the  former 
depicted  as  a  reservoir  supplied  from  springs,  the  latter  as 
the  outlet  stream,  to  be  measured  by  its  flow  during  a  period 
of  time.  For  the  present  purpose  we  require  only  a  clear  defi- 
nition of  the  term  "income,"  as  used  in  common  speech,  in 
order  to  determine  its  meaning  in  the  Amendment ;  and,  having 
formed  also  a  correct  judgment  as  to  the  nature  of  a  stock  divi- 
dend, we  shall  find  it  easy  to  decide  the  matter  at  issue. 

After  examining  dictionaries  in  common  use  (Bouv.  L.  D. ; 
Standard  Diet.;  Webster's  Intemat.  Diet.;  Century  Diet.),  we 
find  little  to  add  to  the  succinct  definition  adopted  in  two  cases 
arising  under  the  Corporation  Tax  Act  of  1909  (Stratton's  In- 
dependence V.  Howbert,  231  U.  S.  399,  415;  Doyle  v.  IVIitchell 
Bros.  Co.,  247  U.  S.  179,  185)— "Income  may  be  defined  as  the 
gain  derived  from  capital,  from  labor,  or  from  both  combined," 
provided  it  be  understood  to  include  profit  gained  through  a 
sale  or  conversion  of  capital  assets,  to  which  it  was  applied  in 
the  Doyle  Case  (pp.  183,  185). 

Brief  as  it  is,  it  indicates  the  characteristic  and  distinguishing 
attribute  of  income  essential  for  a  correct  solution  of  the  present 
controversy.  The  Government,  although  basing  its  argument 
upon  the  definition  as  quoted,  placed  chief  emphasis  upon  the 
word  "gain,"  which  was  extended  to  include  a  variety  of  mean- 
ings; while  the  significance  of  the  next  three  words  was  either 
overlooked  or  misconceived.  *^ Derived — from — capital''; — "the 
gain — derived — from — capital/'  etc.  Here  we  have  the  essen- 
tial matter:  noi  a  gain  accruing  to  capital,  not  a  growth  or 
increment  of  value  in  the  investment ;  but  a  gain,  a  profit,  some- 
thing of  exchangeable  value  proceeding  from  the  property, 
severed  from  the  capital  however  invested  or  employed,  and 
coming  in,  being  ** derived,"  that  is,  received  or  drawn  hy  the 
recipient  (the  taxpayer)  for  his  separate  use,  benefit  and  dis- 
posal;— that  is  income  derived  from  property.  ^Nothing  else 
answers  the  description. 

The  same  fundamental  conception  is  clearly  set  forth  in  the 
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Sixteenth  Amemlmciit— "incomes,  from  whatever  soicrce  de- 
rived'*—the  essential  tliought  being  expressed  with  a  concise- 
ness and  lucidity  entirely  in  harmony  with  the  form  and  style 
of  the  Constitution. 

Can  a  stock  dividend,  considering  its  essential  character,  be 
brought  within  the  definition  ?  To  answer  this,  regard  must  be 
had  to  the  nature  of  a  corporation  and  the  stockholder's  rela- 
tion to  it.  We  refer,  of  course,  to  a  corporation  such  as  the  one 
in  the  ca.sc  at  bar.  organized  for  profit,  and  having  a  capital 
stock  divided  into  shares  to  which  a  nominal  or  par  value  is  at- 
tributed. 

Certainly  the  interest  of  the  stockholder  is  a  capital  interest, 
and  his  certificates  of  stock  are  but  the  evidence  of  it.  They 
state  the  number  of  shares  to  which  he  is  entitled  and  indicate 
their  par  value  and  how  the  stock  may  be  transferred.  They 
show  that  he  or  his  assignors,  immediate  or  remote,  have  con- 
tributed capital  to  the  entci-prise,  that  he  is  entitled  to  a  cor- 
responding interest  proportionate  to  the  whole,  entitled  to  have 
the  property  and  business  of  the  company  devoted  during  the 
corporate  existence  to  attainment  of  the  common  objects,  en- 
titled to  vote  at  stockholders'  meetings,  to  receive  dividends  out 
of  the  corporation's  profits  if  and  when  declared,  and,  in  the 
event  of  liquidation,  to  receive  a  proportionate  share  of  the  net 
assets,  if  any,  remaining  after  paying  creditors.  Short  of  liqui- 
dation, or  until  dividend  declared,  he  has  no  right  to  withdraw 
any  part  of  either  capital  or  profits  from  the  common  enter- 
prise; on  the  contrary,  his  interest  pertains  not  to  any  part, 
divisible  or  indivisible,  but  to  the  entire  assets,  business,  and 
afTairs  of  the  company.  Nor  is  it  the  interest  of  an  owner  in 
the  assets  thcm.selves,  since  the  corporation  has  full  title,  legal 
and  equitable,  to  the  whole.  The  stockholder  has  the  right 
to  have  the  assets  employed  in  the  enterprise,  with  the  inciden- 
tal rights  mentioned;  but,  as  stockholder,  he  has  no  right  to 
withdraw,  only  the  right  to  persist,  subject  to  the  risks  of  the 
enterprise,  and  looking  only  to  dividends  for  his  return.  If  he 
jlesires  to  dis.sofiate  liimself  from  the  company  he  can  do  so  only 
by  dUposing  of  his  stock. 

For  bookkeeping  purpo.ses,  the  company  acknowledges  a  lia- 
bility in  form  to  the  stockholders  equivalent  to  the  aggregate 
par  value  of  their  stock,  evidenced  by  a  "capital  stock  account." 
If  profits  have  been  mvda  and  not  divided  they  create  additional 
bookkeeping  liabilities  under   the   head   of  "profit   and   loss/' 
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''undivided  profits,'*  "surplus  account/'  or  the  like.  None  of 
these,  however,  gives  to  the  stockholders  as  a  body,  much  less 
to  any  one  of  them,  either  a  claim  against  the  going  concern  for 
any  particular  sum  of  money,  or  a  right  to  any  particular  por- 
tion of  the  assets  or  any  share  in  them  unless  or  until  the 
directors  conclude  that  dividends  shall  be  made  and  a  part  of 
the  company's  assets  segregated  from  the  common  fund  for  the 
purpose.  The  dividend  normally  is  payable  in  money,  under  ex- 
ceptional circumstances  in  some  other  divisible  property;  and 
when  so  paid,  then  only  (excluding,  of  course,  a  possible  ad- 
vantageous sale  of  his  stock  or  winding-up  of  the  company)  does 
the  stockholder  realize  a  profit  or  gain  which  becomes  his  sep- 
arate property,  and  thus  derive  income  from  the  capital  that 
he  or  his  predecessor  has  invested. 

In  the  present  case,  the  corporation  had  surplus  and  undivided 
profits  invested  in  plant,  property,  and  business,  and  required 
for  the  purposes  of  the  corporation,  amounting  to  about 
$45,000,000,  in  addition  to  outstanding  capital  stock  of  $50,000,- 
000.  In  this  the  case  is  not  extraordinary.  The  profits  of  a 
corporation,  as  they  appear  upon  the  balance  sheet  at  the  end 
of  the  year,  need  not  be  in  the  form  of  money  on  hand  in  ex- 
cess of  what  is  required  to  meet  current  liabilities  and  finance 
current  operations  of  the  company.  Often,  especially  in  a  grow- 
ing business,  only  a  part,  sometimes  a  small  part,  of  the  year's 
profits  is  in  property  capable  of  division ;  the  remainder  having 
been  absorbed  in  the  acquisition  of  increased  plant,  equipment, 
stock  in  trade,  or  accounts  receivable,  or  in  decrease  of  outstand- 
ing liabilities.  When  only  a  part  is  available  for  dividends,  the 
balance  of  the  year's  profits  is  carried  to  the  credit  of  undivided 
profits,  or  surplus,  or  some  other  account  having  like  significance. 
If  thereafter  the  company  finds  itself  in  funds  beyond  current 
needs  it  may  declare  dividends  out  of  such  surplus  or  undivided 
profits ;  otherwise  it  may  go  on  for  years  conducting  a  success- 
ful business,  but  requiring  more  and  more  working  capital  be- 
cause of  the  extension  of  its  operations,  and  therefore  unable 
to  declare  dividends  approximating  the  amount  of  its  profits. 
Thus  the  surplus  may  increase  until  it  equals  or  even  exceeds 
the  par  value  of  the  outstanding  capital  stock.  This  may  be  ad- 
justed upon  the  books  in  the  mode  adopted  in  the  case  at  bar — 
by  declaring  a  ''stock  dividend."  This,  however,  is  no  moro 
than  a  book  adjustment,  in  essence  not  a  dividend  but  rather 
the  opposite;  no  part  of  the  assets  of  the  company  is  separated 
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from  the  common  fund,  nothing  distrihnted  except  paper  cer- 
tificates that  evidence  an  antecedent  increase  in  the  value  of  the 
stockholder's  capital  interest  resulting  from  an  accumulation  of 
profits  by  the  company,  but  profits  so  far  absorbed  in  the  busi- 
ness as  to  render  it  impracticable  to  separate  them  for  with- 
drawal and  distribution.  In  order  to  make  the  adjustment,  a 
charge  is  made  against  surplus  account  with  corresponding  credit 
to  capital  stock  account,  equal  to  the  proposed  ** dividend";  the 
new  stock  is  issued  against  this  and  the  certificates  delivered 
to  the  existing  stockholders  in  proportion  to  their  previous  hold- 
ings. This,  however,  is  merely  bookkeeping  that  does  not  affect 
the  aggregate  assets  of  the  corporation  or  its  outstanding  lia- 
bilities; it  affects  only  the  form,  not  the  essence,  of  the  ''lia- 
bility*' acknowledged  by  the  corporation  to  its  own  shareholders, 
and  this  through  a  readjustment  of  accounts  on  one  side  of  the 
l»alance  sheet  only,  increasing  "capital  stock"  at  the  expense  of 
"surplus";  it  does  not  alter  the  preexisting  proportionate  in- 
terest of  any  stockholder  or  increase  the  intrinsic  value  of  his 
holding  or  of  the  aggregate  holdings  of  the  other  stockholders 
as  they  stood  before.  The  new  certificates  simply  increase  the 
number  of  the  shares,  with  consequent  dilution  of  the  value 
of  each  share. 

A  "stock  dividend"  shows  that  the  company's  accumulated 
profits  have  been  capitalized,  instead  of  distributed  to  the  stock- 
holders or  retained  as  surplus  available  for  distribution  in  money 
or  in  kind  should  opportunity  offer.  Far  from  being  a  realiza- 
tion of  profits  of  the  stockholder,  it  tends  rather  to  postpone 
such  realization,  in  that  the  fund  represented  by  the  new  stock 
has  been  transferred  from  surplus  to  capital,  and  no  longer  is 
available  for  actual  distribution. 

The  essential  and  controlling  fact  is  that  the  stockholder  has 
received  nothing  out  of  the  company's  assets  for  his  separate 
use  and  benefit;  on  the  contrary,  every  dollar  of  his  original 
investment,  together  with  whatever  accretions  and  accumula- 
tions have  resulted  from  employment  of  his  money  and  that  of 
the  other  stockholders  in  the  business  of  the  company,  still  re- 
maina  the  property  of  the  company,  and  subject  to  business 
riaks  which  may  result  in  wiping  out  the  entire  investment. 
Having  regard  to  the  very  truth  of  the  matter,  to  substance 
and  not  to  form,  he  has  received  nothing  that  answers  the  defi- 
nition of  income  within  the  meaning  of  the  Sixteenth  Amend- 
ment    .     .     . 
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"We  are  clear  that  not  only  does  a  stock  dividend  really  take 
nothing  from  the  property  of  the  corporation  and  add  nothing 
to  that  of  the  shareholder,  but  that  the  antecedent  accumulation 
of  profits  evidenced  thereby,  while  indicating  that  the  share- 
holder is  the  richer  because  of  an  increase  of  his  capital,  at  the 
same  time  shows  he  has  not  realized  or  received  any  income  in 
the  transaction.     ... 

Thus,  from  every  point  of  view,  we  are  brought  irresistibly 
to  the  conclusion  that  neither  under  the  Sixteenth  Amendment 
nor  otherwise  has  Congress  power  to  tax  without  apportionment 
a  true  stock  dividend  made  lawfully  and  in  good  faith,  or  the 
accumulated  profits  behind  it,  as  income  of  the  stockholder.  The 
Revenue  Act  of  1916,  in  so  far  as  it  imposes  a  tax  upon  the 
stockholder  because  of  such  dividend,  contravenes  the  pro- 
visions of  Article  I,  §  2,  cl.  3,  and  Article  I,  §  9,  cl.  4,  of  the 
Constitution,  and  to  this  extent  is  invalid  notwithstanding  the 
Sixteenth  Amendment. 

Judgment  affiimed. 

]\Ir.  Justice  Holmes,  dissenting. 

I  think  that  Towne  v.  Eisner,  245  U.  S.  418,  was  right  in  its 
reasoning  and  result  and  that  on  sound  principles  the  stock 
dividend  was  not  income.  But  it  was  clearly  intimated  in  that 
case  that  the  construction  of  the  statute  then  before  the  Court 
might  be  different  from  that  of  the  Constitution.  245  U.  S.  425. 
I  think  that  the  word  ''incomes"  in  the  Sixteenth  Amendment 
should  be  read  in  ''a  sense  most  ob\dous  to  the  common  under- 
standing at  the  time  of  its  adoption."  Bishop  v.  State,  149  Ind- 
iana, 223,  230;  State  v.  Butler,  70  Florida,  102,  133.  For  it 
was  for  public  adoption  that  it  was  proposed.  McCulloch  v. 
Maryland,  4  Wheat.  316,  407.  The  known  purpose  of  this 
Amendment  was  to  get  rid  of  nice  questions  as  to  what  might 
be  direct  taxes,  and  I  cannot  doubt  that  most  people  not  lawyers 
would  suppose  when  they  voted  for  it  that  they  put  a  question 
like  the  present  to  rest.  I  am  of  opinion  that  the  Amendment 
justifies  the  tax.  See  Tax  Commissioner  v.  Putnam,  227  Massa- 
chusetts, 522,  532,  533. 

Me.  Justice  Day  concurs  in  this  opinion. 

Mr.  Justice  Brandeis,  dissenting,  delivered  the  following 
opinion,  in  which  Mr.  Justice  Clarke  concurred. 
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Financiers,  with  the  aid  of  lawyers,  devised  long  ago  two 
(lifTerent  methods  by  which  a  corporation  can,  without  increas- 
ing its  indebtedness,  keep  for  corporate  purposes  accumulated 
profits,  and  yet,  in  effect,  distribute  these  profits  among  its 
stockholders.  One  method  is  a  simple  one.  The  capital  stock 
is  increased;  the  new  stock  is  paid  up  with  the  accumulated 
profits;  and  the  new  shares  of  paid-up  stock  are  then  distributed 
among  the  stockholders  pro  rata  as  a  dividend.  If  the  stock- 
holder prefers  ready  money  to  increasing  his  holding  of  the 
stock  in  the  company,  he  sells  the  new  stock  received  as  a  divi- 
dend. The  other  method  is  slightly  more  complicated.  Arrange- 
ments are  made  for  an  increase  of  stock  to  be  offered  to  stock- 
holders pro  rata  at  par  and,  at  the  same  time,  for  the  payment 
of  a  cash  dividend  equal  to  the  amount  which  the  stockholder 
will  be  required  to  pay  to  the  company,  if  he  avails  himself 
of  the  right  to  subscribe  for  his  pro  rata  of  the  new  stock.  If 
the  stockholder  takes  the  new  stock,  as  is  expected,  he  may  en- 
dorse the  dividend  check  received  to  the  corporation  and  thus 
pay  for  the  new  stock.  In  order  to  ensure  that  all  the  new  stock 
so  offered  will  be  taken,  the  price  at  which  it  is  offered  is  fixed 
far  below  what  it  is  believed  will  be  its  market  value.  If  the 
stockholder  prefers  ready  money  to  an  increase  of  his  holdings 
of  stock,  he  may  sell  his  right  to  take  new  stock  pro  rata,  which 
is  evidenced  by  an  assignable  instrument.  In  that  event  the 
purchaser  of  the  rights  repays  to  the  corporation,  as  the  sub- 
sf-ription  prif-e  of  thf  new  stock,  an  amount  equal  to  that  which 
it  had  paid  as  a  cash  dividend  to  the  stockholder. 

Hoth  of  these  methods  of  retaining  accumulated  profits  while 
in  effect  distributing  them  as  a  dividend  had  been  in  common 
use  in  the  United  States  for  many  years  prior  to  the  adoption 
of  the  Sixteenth  Amendment.  They  were  recognized  equiva- 
lents. Whether  a  particular  corporation  employed  one  or  the 
other  mothod  was  determined  sometimes  by  requirements  of 
the  law  under  which  the  corporation  was  organized;  sometimes 
it  waa  determined  by  preferences  of  the  individual  officials  of 
the  corporation;  and  sometimes  by  stock  market  conditions. 
Whichever  method  was  employed  the  resultant  distribution  of 
the  new  stock  was  commonly  referred  to  as  a  stock  dividend. 

The  term  "income"  when  applied  to  the  investment  of  the 
stockholder  in  a  corporation,  had,  before  the  adoption  of  the 
Sixteenth  Amendment,  been  commonly  understood  to  mean  the 
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returns  from  *iine  to  time  received  by  the  stockholder  from  gains 
or  earnings  of  the  corporation.  A  dividend  received  by  a  stock- 
holder from  a  corporation  may  be  either  in  distribution  of  capi- 
tal assets  or  in  distribution  of  profits.  Whether  it  is  the  one  or 
the  other  is  in  no  way  affected  by  the  medium  in  which  it  is 
paid,  nor  by  the  method  or  means  through  which  the  particular 
thing  distributed  as  a  dividend  was  procured.  If  the  dividend 
is  declared  payable  in  cash,  the  money  with  which  to  pay  it  is 
ordinarily  taken  from  surplus  cash  in  the  treasury.  But  (if 
there  are  profits  legally  available  for  distribution  and  the  law 
under  which  the  company  was  incorporated  so  permits)  the 
company  may  raise  the  money  by  discounting  negotiable  paper ; 
or  by  selling  bonds,  scrip  or  stock  of  another  corporation  then 
in  the  treasury ;  or  by  selling  its  own  bonds,  scrip  or  stock  tlien 
in  the  treasury^;  or  by  selling  its  own  bonds,  scrip  or  stock  issued 
expressly  for  that  purpose.  How  the  money  shall  be  raised  is 
wholly  a  matter  of  financial  management.  The  manner  in 
which  it  is  raised  in  no  way  affects  the  question  whether  the 
dividend  received  by  the  stockholder  is  income  or  capital ;  nor 
can  it  conceivably  affect  the  question  whether  it  is  taxable  as  in- 
come. 

Likewise  whether  a  dividend  declared  payable  from  profits 
shall  be  paid  in  cash  or  in  some  other  medium  is  also  wholly 
a  matter  of  financial  management.  If  some  other  medium  is 
decided  upon,  it  is  also  wholly  a  question  of  financial  manage- 
ment whether  the  distribution  shall  be,  for  instance,  in  bonds, 
scrip  or  stock  of  another  corporation  or  in  issues  of  its  own. 
And  if  the  dividend  is  paid  in  its  own  issues,  why  should  there 
be  a  difference  in  result  dependent  upon  whether  the  distribu- 
tion was  made  from  such  securities  then  in  the  treasury  or  from 
others  to  be  created  and  issued  by  the  company  expressly  for 
that  purpose?  So  far  as  the  distribution  may  be  made  from  its 
own  issues  of  bonds,  or  preferred  stock  created  expressly  for  the 
purpose,  it  clearly  would  make  no  difference  in  the  decision 
of  the  question  whether  the  dividend  was  a  distribution  of  profits, 
that  the  securities  had  to  be  created  expres.sly  for  the  purpose 
of  distribution.  If  a  dividend  paid  in  securities  of  that  nature 
represents  a  distri])ution  of  profits  Congress  may,  of  course, 
tax  it  as  income  of  the  stockholder.  Is  the  result  different  where 
the  security  distributed  is  common  stock!     .     .     . 

Note. — There  is  a  wjde-spread   ImpresRlon  tnat  the  adoption  of  the 
Sixteenth  Amendment  has  maae  unimportant  the  distinction  between 
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direct  and  Indirect  taxes,  but  this  Is  erroneous.  Income  taxes  are  not 
the  only  form  of  direct  tax.  but  they  are  the  only  form  which  Con- 
p-ess  may  levy  without  apportionment  according  to  population.  The 
dictum  in  Hylton  v.  United  States  (1796),  3  Dallas,  171,  to  the  effect 
that  the  only  direct  taxes  within  the  meaning  of  the  Constitution  are 
taxes  on  land  and  capitation  taxes  was  followed  in  Pacific  Insurance 
Co.  T.  Soule  (18C8).  7  Wallace,  433,  in  which  it  was  held  that  a  tax 
on  an  Insurance  company's  receipts  from  premiums  and  assessments 
waa  Indirect,  and  in  Scholey  v.  Rew  (1874),  23  Wallace,  331,  which 
Involved  an  inheritance  tax  on  real  estate,  and  in  Springer  v.  United 
States  (ISSO),  102  U.  S.  586,  which  involved  a  tax  on  incomes.  It 
was  not  until  the  enactment  of  the  income  tax  of  1894  that  the  Court 
broke  away  from  the  influence  of  the  dictum  in  the  Hylton  case  and 
undertook  an  independent  examination  of  the  nature  of  direct  taxes. 
The  result  aroused  much  hostile  criticism,  not  apparently  because  the 
decision  was  unsound  but  rather  because  the  Court  had  disappointed 
expectations  by  failing  to  persist  in  a  mistaken  notion  which  had  mis- 
led it  for  a  hundred  years.  Since  the  Pollock  case  it  has  been  held 
that  direct  taxes  do  not  include  a  stamp  tax  upon  each  sale  of  products 
by  an  exchange  or  board  of  trade,  Nicol  v.  Ames  (1899),  173  U.  S. 
509;  or  a  tax  on  tobacco  as  a  commodity,  Palton  v.  Brady  (1902),  184 
U.  S.  608;  or  a  stamp  duty  on  sales  of  shares  of  stock,  Thomas  v. 
United  States  (1904),  192  U.  S.  363;  or  a  tax  on  the  business  of  refin- 
ing sugar  measured  by  the  gross  annual  receipts,  Spreckles  Sugar 
Roflning  Co.  v.  McClaIn  (1904),  192  U.  S.  397;  or  a  tax  on  the  gross 
products  of  a  mine,  Stanton  v.  Baltic  Mining  Co.  (1916),  240  U.  S. 
103. 

In  Evans  r.  Gore  (1920),  253  U.  S.  245,  the  Court  had  under  con- 
sideration the  question  as  to  whether  the  Sixteenth  Amendment  af- 
'  'f-d  the  constitutional  provision  that  the  compensation  of  the  judges 
.11  not  be  diminished  during  their  continuance  in  office."  It  was 
held  In  accordance  with  the  ruling  In  the  Brushaber  case  that  the 
Amendment  did  not  extend  the  taxing  power  of  Congress  to  new  or 
excepted  subjects  and  hence  it  did  not  affect  the  provision  as  to  the 
compensation  of  the  judges.  It  was  also  held  that  a  tax  on  the  salary 
of  a  Judge  diminished  the  compensation  which  he  was  promised  when 
he  took  office  and  hence  was  contrary  to  the  Constitution.  In  passing 
upon  a  question  which  concerned  them  so  intimately,  the  judges  felt 
the  delicacy  of  their  position,  which  however  was  relieved  by  the  fact 
that  all  the  members  of  the  CoxiTt  bad  regularly  paid  the  tax  In  ques- 
tion. 

Important  discussions  of  direct  taxation  are  contained  in  Ballantlne, 
'  le    Personality    In    Income    Taxation,    Harvard    Law    Review, 

■ •',  573;  Clark,  Eisner  v.  Macomber  and  Some  Income  Tax  Prob- 
lems. Yale  Law  Journal,  XXIX,  735;  Powell,  Stock  Dividends,  Direct 
Taxes,  and  the  Sixteenth  Ammdment,  Columbia  Law  Review,  XX,  536; 
Bellgman,  Are  Stock  Dividends  In.-ome?  American  Economic  Review, 
IX,  617;  Warren,  Taxability  of  Stock  Dividends  aa  Income,  Harvard 
Late  Review,  XXXIII,  885. 


CHAPTER  IX. 

THE  REGULATION  OF  COIVMERCB. 

Section  1.    What  is  Commerce. 

GIBBONS  V.  OGDEN. 

Supreme  Ooubt  of  the  United  States.     1824. 
9  Wheaton,  1. 

Appeal  from  the  Court  for  the  Trial  of  Impeachments  and 
Correction  of  Errors  of  the  State  of  New  York. 

Aaron  Ogden  filed  his  bill  in  the  court  of  chancery  of  that 
state,  against  Thomas  Gibbons,  setting  forth  the  several  acts 
of  the  legislature  thereof,  enacted  for  the  purpose  of  securing 
to  Robert  R.  Livingston  and  Robert  Fulton,  the  exclusive  navi- 
gation of  all  the  waters  within  the  jurisdiction  of  that  state,  with 
boats  moved  by  fire  or  steam,  for  a  term  of  years  which  has  not 
yet  expired ;  and  authorizing  the  chancellor  to  award  an  injunc- 
tion, restraining  any  person  whatever  from  navigating  those 
waters  with  boats  of  that  description. 

The  bill  stated  an  assignment  from  Livingston  and  Fulton 
to  one  John  R.  Livingston,  and  from  him  to  the  complainant, 
Ogden,  of  the  right  to  navigate  the  waters  between  Elizabeth- 
town  and  other  places  in  New  Jersey,  and  the  city  of  New  York ; 
and  that  Gibbons,  the  defendant  below,  was  in  possession  of 
two  steamboats,  called  the  Stoudinger  and  the  Bellona,  which 
were  actually  employed  in  running  between  New  York  and 
Elizabethtown,  in  violation  of  the  exclusive  privilege  conferred 
on  the  complainant,  and  praying  an  injunction  to  restrain  the 
said  Gibbons  from  using  the  said  boats,  or  any  other  propelled 
by  fire  or  steam,  in  navigating  the  waters  within  the  territory 
of  New  York. 

The  injunction  having  been  awarded,  the  answer  of  Gibbons 
was  filed,  in  which  he  stated  that  the  boats  employed  by  him 
were  duly  enrolled  and  licensed,  to  be  employed  in  carrying 

(719) 
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on  the  coasting  trade,  under  the  act  of  congress,  passed  the 
18th  of  February,  1793,  c.  8  (1  Stats,  at  Large,  305),  entitled, 
"an  act  for  enrolling  and  licensing  ships  and  vessels  to  be  em- 
ployed in  the  coasting  trade  and  fisheries,  and  for  regulating  the 
same."  And  the  defendant  insisted  on  his  right,  in  virtue  of 
such  licenses,  to  navigate  the  waters  between  Elizabethtown  and 
the  city  of  New  York,  the  said  acts  of  the  legislature  of  the  state 
of  New  York  to  the  contrary  notwithstanding. 

At  the  hearing,  the  chancellor  prepetuated  the  injunction,  be- 
ing of  the  opinion  that  the  said  acts  were  not  repugnant  to  the 
constitution  and  laws  of  the  United  States,  and  were  valid.  This 
decree  was  affirmed  in  the  court  for  the  trial  of  impeachments 
and  correction  of  errors,  which  is  the  highest  court  of  law  and 
equity  in  the  state,  before  which  the  cause  could  be  carried,  and 
it  was  thereupon  brought  to  this  court  by  appeal. 

M.\RSHALL,  Ch.  J.,  delivered  the  opinion  of  the  court,     .     .     . 

The  appellant  contends,  that  this  decree  is  erroneous,  because 
the  laws  which  purport  to  give  the  exclusive  privilege  it  sustains, 
arc  repugnant  to  the  constitution  and  laws  of  the  United  States. 

They  are  said  to  be  repugnant — 1st.  To  that  clause  in  the 
con.stitution  which  authorizes  congress  to  regulate  commerce.  2d. 
To  that  which  authorizes  congress  to  promote  the  progress  of 
science  and  useful  arts. 

The  state  of  New  York  maintains  the  constitutionality  of  these 
laws;  and  their  legislature,  their  council  of  revision,  and  theii 
judges,  have  repeatedly  concurred  in  this  opinion.  It  is  sup- 
ported by  great  names — by  names  which  have  all  the  titles  to 
con.sidcration  that  virtue,  intelligence  and  office  can  bestow.  No 
tribunal  can  approach  the  decision  of  this  question  without  feel- 
ing a  just  and  real  respect  for  that  opinion  which  is  sustained  by 
such  authority;  but  it  is  the  province  of  this  court,  while  it  re- 
spect.s,  not  to  bow  to  it  implicitly;  and  the  judges  must  exercise, 
in  the  examination  of  the  subject,  that  understanding  which 
Providence  has  bestowed  upon  them,  with  that  independence 
which  the  people  of  the  United  States  expect  from  this  depart- 
ment of  the  government. 

As  preliminary  to  the  very  able  discussions  of  the  constitution, 
whir'h  we  have  heard  from  the  bar,  and  as  having  some  influence 
on  its  con.struction,  reference  has  been  made  to  the  political  situ- 
ation of  these  states,  anterior  to  its  formation.  It  has  been  said, 
that  they  were  sovereign,  were  completely  independent,  and  were 
connected  with  each  other  only  by  a  league.    This  is  true.    But 
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when  these  allied  sovereigns  converted  their  league  into  a  govern- 
ment, when  they  converted  their  congress  of  ambassadors,  de- 
puted to  deliberate  on  their  common  concerns,  and  to  recommend 
measures  of  general  utility,  into  a  legislature,  empowered  to 
enact  laws  on  the  most  interesting  subjects,  the  whole  character 
in  which  the  states  appear,  underwent  a  change,  the  extent  of 
which  must  be  determined  by  a  fair  consideration  of  the  instru- 
ment by  which  that  change  was  effected. 

This  instrument  contains  an  enumeration  of  powers  expressly 
granted  by  the  people  to  their  government.     It  has  been  said, 
that  these  powers  ought  to  be  construed  strictly.  But  why  ought 
they  to  be  so  construed  ?    Is  there  one  sentence  in  the  constitution 
which  gives  countenance  to  this  rule?     In  the  last  of  the  enu- 
merated powers,  that  which  grants,   expressly,  the  means  for 
carrying  all  others  into  execution,  congress  is  authorized  "to 
make  all  laws  which  shall  be  necessary  and  proper"  for  the  pur- 
pose.    But  this  limitation  on  the  means  which  may  be  used,  is 
not  extended  to  the  powers  which  are  conferred ;  nor  is  there  one 
sentence  in  the  constitution,  which  has  been  pointed  out  by  the 
gentlemen  of  the  bar,  or  which  we  have  been  able  to  discern,  that 
prescribes  this  rule.    We  do  not,  therefore,  think  ourselves  justi- 
fied in  adopting  it.     What  do  gentlemen  mean,  by  a  strict  con- 
struction ?    If  they  contend  only  against  that  enlarged  construc- 
tion, which  would  extend  words  beyond  their  natural  and  obvious 
import,   we   might  question  the   application   of  the   term,   but 
should  not  controvert  the  principle.     If  they  contend  for  that 
narrow  construction  which,  in  support  of  some  theory  not  to  be 
found  in  the  constitution,  would  deny  to  the  government  those 
powers  which  the  words  of  the  grant,  as  usually  understood,  im- 
port, and  which  are  consistent  with  the  general  views  and  objects 
of  the  instrument — for  that  narrow  construction,  which  would 
cripple  the  government,  and  render  it  unequal  to  the  objects 
for  which  it  is  declared  to  be  instituted,  and  to  which  the  pow- 
ers given,  as  fairly  understood,  render  it  competent — then  we 
cannot  perceive  the  propriety  of  this  strict  construction,  nor 
adopt  it  as  the  rule  by  which  the  constitution  is  to  be  expounded. 
As  men  whose  intentions  require  no  concealment,  generally  em- 
ploy the  words  which  most  directly  and  aptly  express  the  ideas 
they  intend  to  convey,  the  enlightened  patriots  who  framed  our 
constitution,  and  the  people  who  adopted  it,  must  be  understood 
to  have  employed  words  in  their  natural  sense,  and  to  have  in- 
tended what  they  have  said.    If,  from  the  imperfection  of  human 
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language,  there  should  be  serious  doubts  respecting  the  extent 
of  any  given  power,  it  is  a  well  settled  rule,  that  the  objects  for 
which  it  was  given,  especially,  when  those  objects  are  expressed 
in  tlic  instrument  itself,  should  have  great  influence  in  the  con- 
struction. We  know  of  no  reason  for  excluding  this  rule  from 
the  present  case.  The  grant  does  not  convey  power  which  might 
be  beneficial  to  the  grantor,  if  retained  by  himself,  or  which  can 
enure  solely  to  the  benefit  of  the  grantee ;  but  is  an  investment 
of  power  for  the  general  advantage;  in  the  hands  of  agents 
selected  for  that  purpose ;  which  power  can  never  be  exercised 
by  the  people  themselves,  but  must  be  placed  in  the  hands  of 
agents,  or  lie  dormant.  We  know  of  no  rule  for  construing  the 
extent  of  such  powers,  other  than  is  given  by  the  language  of 
the  instrument  which  confers  them,  taken  in  connection  with  the 
purpo.ses  for  which  they  were  conferred. 

The  words  are:  "congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes."  The  subject  to  be  regulated  is  com- 
merce; and  our  constitution  being,  as  was  aptly  said  at  the  bar, 
one  of  enumeration,  and  not  of  definition,  to  ascertain  the  extent 
of  the  power,  it  becomes  necessary  to  settle  the  meaning  of  the 
word.  The  counsel  for  the  appellee  would  limit  it  to  traffic,  to 
buying  and  selling,  or  the  interchange  of  commodities,  and  do 
not  admit  that  it  comprehends  navigation.  This  would  restrict 
a  general  term,  applicable  to  many  objects,  to  one  of  its  signifi- 
cation.s.  Commerce,  undoubtedly,  is  traffic,  but  it  is  something 
more — it  is  intercourse.  It  describes  the  commercial  intercourse 
between  nations,  and  parts  of  nations,  in  all  its  branches,  and  is 
rr'frulated  by  prescribing  rules  for  carrying  on  that  intercourse. 
The  mind  can  scarcely  conceive  a  system  for  regulating  com- 
merce between  nations  which  shall  exclude  all  laws  concerning 
navigation,  which  shall  be  silent  on  the  admission  of  the  vessels 
of  the  one  nation  into  the  ports  of  the  other,  and  be  confined  to 
prescribing  rules  for  the  conduct  of  individuals,  in  the  actual 
cmplo>Tncnt  of  buying  and  selling  or  of  barter. 

If  commerce  does  not  include  navigation,  the  government  of 
the  Union  has  no  direct  power  over  that  subject,  and  can  make  no 
law  prescribing  what  shall  constitute  American  vessels,  or  requir- 
ing that  they  shall  be  navigated  by  American  seamen.  Yet  this 
power  ha.s  been  exercised  from  the  commencement  of  the  govern- 
ment, ha.s  been  exercised  with  the  consent  of  all,  and  has  been 
understood  by  all  to  be  a  commercial  regulation.     All  America 
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understands,  and  has  uniformly  understood,  the  word  **  com- 
merce,*' to  comprehend  navigation.  It  was  so  understood,  and 
must  have  been  so  understood,  when  the  constitution  was  framed 
The  power  over  commerce,  including  navigation,  was  one  of  the 
primary  objects  for  which  the  people  of  America  adopted  their 
government,  and  must  have  been  contemplated  in  forming  it. 
The  convention  must  have  used  the  word  in  that  sense,  because 
all  have  understood  it  in  that  sense;  and  the  attempt  to  restrict 
it  comes  too  late. 

If  the  opinion  that  ''commerce,"  as  the  word  is  used  in  the 
constitution,  comprehends  navigation  also,  requires  any  addi- 
tional confirmation,  that  additional  confirmation  is,  we  think, 
furnished  by  the  words  of  the  instrument  itself.  It  is  a  rule 
of  construction,  acknowledged  by  all,  that  the  exceptions  from  a 
power  mark  its  extent ;  for  it  would  be  absurd,  as  well  as  use- 
less, to  except  from  a  granted  power  that  which  was  not  granted 
— that  which  the  words  of  the  grant  could  not  comprehend.  If, 
then,  there  are  in  the  constitution  plain  exceptions  from  the 
power  over  navigation,  plain  inhibitions  to  the  exercise  of  that 
power  in  a  particular  way,  it  is  a  proof  that  those  who  made 
these  exceptions,  and  prescribed  these  inhibitions,  understood 
the  power  to  which  they  applied  as  being  granted.  ""The  9th  sec-' 
tion  of  the  1st  article  declares,  that  "no  preference  shall  be 
given,  by  any  regulation  of  commerce  or  revenue,  to  the  ports 
of  one  state  over  those  of  another."^  This  clause  cannot  be 
understood  as  applicable  to  those  laws  only  which  are  passed 
for  the  purposes  of  revenue,  because  it  is  expressly  applied  to 
commercial  regulations;  and  the  most  obvious  preference  which 
can  be  given  to  one  port  over  another,  in  regulating  commerce, 
relates  to  navigation.  But  the  subsequent  part  of  the  sentence  is 
still  more  explicit.  It  is,  "nor  shall  vessels  bound  to  or  from 
one  state,  be  obliged  to  enter,  clear  or  pay  duties  in  another." 
These  words  have  a  direct  reference  to  navigation.  ^ 

The  universally  acknowledged  power  of  the  government  to 
impose  embargoes,  must  also  be  considered  as  showing,  that  all 
America  is  united  in  that  construction  which  comprehends  navi- 
gation in  the  word  "commerce."  Gentlemen  have  said,  in  argu- 
ment, that  this  is  a  branch  of  the  war-making  power,  and  that 
an  embargo  is  an  instrument  of  war,  not  a  regulation  of  trade. 
That  it  may  be,  and  often  is,  used  as  an  instrument  of  war,  can- 
not be  denied.  An  emliargo  may  be  imposed,  for  the  purpose 
of  facilitating  the  equipment  or  manning  of  a  fleet,  or  for  the 
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purpose  of  concealing  the  progress  of  an  expedition  preparing 
to  sail  from  a  particular  port.    In  these,  and  in  similar  cases,  it 
is  a  military  instrument,  and  partakes  of  the  nature  of  war.    But 
all  embargoes  are  not  of  this  description.     They  are  sometimes 
resorted  to,  without  a  view  to  war,  and  with  a  single  view  to 
commerce.    In  such  case,  an  embargo  is  no  more  a  war  measure, 
than  a  merchantman  is  a  ship  of  war,  because  both  are  vessels 
which  navigate  the  ocean  with  sails  and  seamen,  '^hen  congress 
imposed  that  embargo  which,   for  a  time,  engaged  the   atten- 
tion of  every  man  in  the  United  States,  the  avowed  object  of  the 
law  was,  the  protection  of  commerce,  and  the  avoiding  of  war. 
By  its  friends  and  its  enemies  it  was  treated  as  a  commercial, 
not  as  a  war  measure.  ^^  The  persevering  earnestness  and  zeal 
with  which  it  was  opposed,  in   a  part  of  our  country  which 
supposed  its  interests  to  be  vitally  affected  by  the  act,  cannot 
be   forgotten.     A  want  of  acuteness  in   discovering  objections 
to  a  mea.sure  to  which  they  felt  the  most  deep-rooted  hostility, 
will   not   be   imputed   to   those   who   were   arrayed    in   opposi- 
tion to  this.     Yet  they  never  suspected  that  navigation  was  no 
branch  of  trade,  and  was,  therefore,  not  comprehended  in  the 
power  to  regulate  commerce.    The}^  did,  indeed,  contest  the  con- 
stitutionality of  the  act,  but  on  a  principle  which  admits  the  con- 
struction for  which  the  appellant  contends.     They  denied  that 
the  particular  law  in  question  was  made  in  pursuance  of  the 
con.stitution,  not  because  the  power  could  not  act  directly  on 
ves.scls,  but  because  a  perpetual  embargo  was  the  annihilation, 
and  not  the  regulation  of  commerce.     In  terms,  they  admitted 
the  applicability  of  the  words  used  in  the  constitution  to  vessels; 
and  that,  in  a  case  which  produced  a  degree  and  an  extent  of 
excitement,  calculated  to  draw  forth  every  principle  on  which 
legitimate   re.si.stance   could   be   sustained.      No   example   could 
more   strongly    illustrate   the   universal    understanding   of   the 
Amori^an  people  on  this  subject. 

The  word  u.scd  in  the  constitution,  then,  comprehends,  and  has 
been  always  understood  to  comprehend,  navigation  within  its 
meaning;  and  a  power* to  regulate  navigation,  is  as  expressly 
granted,  as  if  that  term  had  been  added  to  the  word  "com- 
merce." .  .  .  [The  remaining  portion  of  the  opinion  is  printed 
post,  p.  845.] 
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PAUL  V.  VIRGINIA. 

Supreme  Couet  of  the  United  States.     1868. 
8  Wallace,  168. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of  Vir- 
ginia. 

[The  Legislature  of  Virginia  passed  an  act  providing  that  no 
insurance  company  not  incorporated  in  that  State  should  carry- 
on  its  business  in  that  State  without  first  depositing  certain 
bonds  of  a  specified  character  with  the  State  treasurer  and  re- 
ceiving from  him  a  license  to  do  business.  The  plaintiff,  agent 
in  Virginia  for  several  insurance  companies  incorporated  in 
New  York,  was  indicted,  convicted  and  sentenced  to  pay  a  fine 
for  failure  to  comply  with  the  requirements  of  the  statute.  This 
judgment  having  been  affirmed  by  the  Supreme  Court  of  Appeals 
of  Virginia,  he  sued  out  a  writ  of  error.  One  of  the  defenses 
set  up  by  him  was  that  the  Virginia  statute  was  a  regulation  of 
interstate  commerce  and  hence  was  void.] 

Mr.  Justice  Field  ...  delivered  the  opinion  of  the 
court.     .     .     . 

We  proceed  to  the  second  objection  urged  to  the  validity  of 
the  Virginia  statute,  which  is  founded  upon  the  commercial 
clause  of  the  Constitution.  It  is  undoubtedly  true,  as  stated  by 
counsel,  that  the  power  conferred  upon  Congress  to  regulate 
commerce  includes  as  well  commerce  carried  on  by  corporations 
as  commerce  carried  on  by  individuals.  At  the  time  of  the  for- 
mation of  the  Constitution  a  large  part  of  the  commerce  of  the 
world  was  carried  on  by  corporations.  The  East  India  Com- 
pany, the  Hudson  *s  Bay  Company,  the  Hamburgh  Company, 
the  Levant  Company,  and  the  Virginia  Company,  may  be  named 
among  the  many  corporations  then  in  existence  which  acquired, 
from  the  extent  of  their  operations,  celebrity  throughout  the 
commercial  world.  This  state  of  facts  forbids  the  supposition 
that  it  was  intended  in  the  grant  of  power  to  Congress  to  ex- 
clude from  its  control  the  commerce  of  corporations.  The  lan- 
guage of  the  grant  makes  no  reference  to  the  instrumentalities 
by  which  commerce  may  be  carried  on ;  it  is  general,  and  in- 
cludes alike  commerce  by  individuals,  partnerships,  associations, 
and  corporations. 

There  is,  therefore,  nothing  in  the  fact  that  the  insurance 
companies  of  New  York  are  corporations  to  impair  the  force  of 
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the  argument  of  counsel.  The  defect  of  the  argument  lies  in 
the  character  of  their  business.  Issuing  a  policy  of  insurance  is 
not  a  transaction  of  commerce.  The  policies  are  simple  contracts 
of  indemnity  against  loss  by  fire,  entered  into  between  the  cor- 
porations and  the  assured,  for  a  consideration  paid  by  the  lat- 
ter. These  contracts  are  not  articles  of  commerce  in  any  proper 
meaning  of  the  word.  They  are  not  subjects  of  trade  and  barter 
ofTered  in  the  market  as  something  having  an  existence  and  value 
independent  of  the  parties  to  them.  They  are  not  commodities 
to  be  shipped  or  forwarded  from  one  State  to  another,  and  then 
put  up  for  sale.  They  are  like  other  personal  contracts  between 
partitas  which  are  completed  by  their  signature  and  the  transfer 
of  the  consideration.  Such  contracts  are  not  interstate  trans- 
actions, though  the  parties  may  be  domiciled  in  different  States. 
The  policies  do  not  take  effect — are  not  executed  contracts — 
until  delivered  by  the  agent  in  Virginia.  They  are,  then,  local 
tran.sactions,  and  are  governed  by  the  local  law.  They  do  not 
(constitute  a  part  of  the  commerce  between  the  States  any  more 
than  a  contract  for  the  purchase  and  sale  of  goods  in  Virginia 
by  a  citizen  of  New  York  whilst  in  Virginia  would  constitute 
a  portion  of  such  commerce. 

In  Nathan  v.  Louisiana,  8  Howard,  73,  this  court  held  that  a 
law  of  that  State  imposing  a  tax  on  money  and  exchange  brokers, 
who  dealt  entirely  in  the  purchase  and  sale  of  foreign  bills  of 
exchange,  was  not  in  conflict  with  the  constitutional  power  of 
Congress  to  regulate  commerce.  The  individual  thus  using  his 
money  and  credit,  said  the  court,  "is  not  engaged  in  commerce, 
but  in  supplying  an  instrument  of  commerce.  He  is  less  con- 
nected with  it  than  the  shipbuilder,  without  whose  labor  foreign 
commerce  could  not  be  carried  on."  And  the  opinion  shows 
that,  although  instruments  of  commerce,  they  are  the  subjects 
of  State  regulation,  and,  inferentially,  that  they  may  be  sub- 
jects of  direct  State  taxation.     .     .     . 

If  foreign  bills  of  exchange  may  thus  be  the  subject  of  State 
regulation,  much  more  so  may  contracts  of  insurance  against 
loss  by  fire. 

We  perceive  nothing  in  the  statute  of  Virginia  which  con- 
flicts with  the  Con.slitution  of  the  United  States;  and  the  judg- 
ment of  the  Supreme  Court  of  Appeals  of  that  State  must, 
therefore,  be  Affirmed. 


PENSACOLA  TEL.  CO.  v.  W.  U.  TEL.  CO.    727 

PENSACOLA  TELEGRAPH  COMPANY  v.  WESTERN 
UNION  TELEGRAPH  COMPANY. 

SuPEEME  Court  of  the  United  States.     1877. 
96  United  States,  1. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

[The  Pensacola  Telegraph  Co.  was  incorporated  in  1866  by 
the  State  of  Florida,  and  granted  the  exclusive  right  to  estab- 
lish and  maintain  telegraph  lines  in  certain  counties  of  Florida. 
Later,  in  1874,  the  legislature  of  Florida  empowered  a  railroad 
company  to  erect  a  telegraph  line  within  the  territory  of  the 
exclusive  grant  to  the  Pensacola  Company.  In  1866,  prior  to 
the  passage  of  the  first  of  these  acts.  Congress  had  enacted  that 
telegraph  lines  might  be  established  ''through  and  over  any  por- 
tion of  the  public  domain  of  the  United  States,  over  and  along 
any  of  the  military  and  post  roads  of  the  United  States  which 
have  been  or  may  hereafter  be  declared  such  by  act  of  Congress, 
and  over,  under,  or  across  the  navigable  streams  and  waters  of 
the  United  States. "  In  June,  1867,  the  defendants  had  filed  with 
the  Postmaster-General  their  acceptance  of  the  terms  of  the 
act,  as  required  by  law.  In  1874  the  railroad  company  above 
mentioned  authorized  the  defendant  to  erect  a  telegraph  lino 
upon  its  right  of  way,  whereupon  the  plaintiff  sought  to  enjoin 
the  construction  and  use  of  the  line.  Its  petition  having  been 
dismissed,  it  appealed.] 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court.     .     .     . 

Since  the  case  of  Gibbons  v.  Ogden  (9  Wheat.  1),  it  has  never 
been  doubted  that  commercial  intercourse  is  an  element  of  com- 
merce which  comes  within  the  regulating  power  of  Congress. 
Post-ofiBces  and  post-roads  are  established  to  facilitate  tl^  trans- 
mission of  intelligence.  Both  commerce  and  the  postal  service 
are  placed  within  the  power  of  Congress,  because,  being  national 
in  their  operation,  they  should  be  under  the  protecting  care  of 
the  national  government. 

The  powers  thus  granted  are  not  confined  to  the  instrumental- 
ities of  commerce,  or  tlie  postal  system  known  or  in  use  when 
the  Constitution  was  adopted,  but  they  keep  pace  with  the  prog- 
ress of  the  country,  and  adapt  themselves  to  the  new  develop- 
ments of  times  and  circumstances.    They  extend  from  the  horse 
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with  its  rider  to  the  stage-coach,  from  the  sailing-vessel  to  the 
steamboat,  from  the  coach  and  the  steamboat  to  the  railroad, 
and  from  the  railroad  to  the  telegraph,  as  these  new  agencies  are 
successively  brought  into  use  to  meet  the  demands  of  increas- 
ing population  and  wealth.  They  were  intended  for  the  gov- 
ernment of  the  business  to  which  they  relate,  at  all  times  and 
under  all  circumstances.  As  they  were  entrusted  to  the  general 
government  for  the  good  of  the  nation,  it  is  not  only  the  right, 
but  the  duty,  of  Congress  to  see  to  it  that  intercourse  among  the 
States  and  the  transmission  of  intelligence  are  not  obstructed  or 
unnecessarily  encumbered  by  State  legislation. 

The  electric  telegraph  marks  an  epoch  in  the  progress  of  time. 
In  a  little  more  than  a  quarter  of  a  century  it  has  changed  the 
habits  of  business,  and  become  one  of  the  necessities  of  commerce. 
It  is  indispensable  as  a  means  of  inter-communication,  but  es- 
pecially is  it  so  in  commercial  transactions.  The  statistics  of 
the  business  before  the  recent  reduction  in  rates  show  that  more 
than  eighty  per  cent  of  all  the  messages  sent  by  telegraph  related 
to  commerce.  Goods  are  sold  and  money  paid  upon  telegraphic 
orders.  Contra(5ls  are  made  by  telegraphic  correspondence,  car- 
goes secured,  and  the  movement  of  ships  directed.  The  tele- 
graphic announcement  of  the  markets  abroad  regulates  prices  at 
home,  and  a  prudent  merchant  rarely  enters  upon  an  important 
tran.saction  without  using  the  telegraph  freely  to  secure  infor- 
mation. 

It  is  not  only  important  to  the  people,  but  to  the  government. 
By  means  of  it  the  heads  of  departments  in  Washington  are 
kept  in  close  communication  with  all  their  various  agencies 
at  home  and  abroad,  and  can  know  at  almost  any  hour,  by  in- 
quiry, what  Is  transpiring  anywhere  that  affects  the  interest 
they  have  in  charge.  Under  such  circumstances,  it  cannot  for  a 
moment  be  doubted  that  this  powerful  agency  of  commerce  and 
inter-communication  comes  within  the  controlling  power  of  Con- 
gren,  certainly,  as  against  hostile  State  legislation.  In  fact,  from 
the  beginning,  it  seems  to  have  been  assumed  that  Congress 
might  aid  in  developing  the  system ;  for  the  first  telegraph  line 
of  any  considerable  extent  ever  erected  was  built  between  Wash- 
ington and  Baltimore,  only  a  little  more  than  thirty  years  ago, 
with  money  appropriated  by  Congress  for  that  purpose  (5  Stat. 
618) ;  and  large  donations  of  land  and  money  have  since  been 
made  to  aid  in  the  construction  of  other  lines  (12  Stat.  489,  772; 
13  id.  365;  14  id.  292).     It  is  not  necessary  now  to  inquire 
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whether  Confess  may  assume  the  telegraph  as  part  of  the  postal 
service,  and  exclude  all  others  from  its  use.  The  present  case 
is  satisfied,  if  we  find  that  Congress  has  power,  by  appropriate 
legislation,  to  prevent  the  States  from  placing  obstructions  in 
the  way  of  its  usefulness. 

The  government  of  the  United  States,  within  the  scope  of  its 
powers,  operates  upon  every  foot  of  territory  under  its  juris- 
diction. It  legislates  for  the  whole  nation,  and  is  not  embar- 
rassed by  State  lines.  Its  peculiar  duty  is  to  protect  one  part 
of  the  country  from  encroachments  by  another  upon  the  national 
rights  which  belong  to  all. 

The  State  of  Florida  has  attempted  to  confer  upon  a  single 
corporation  the  exclusive  right  of  transmitting  intelligence  by 
telegraph  over  a  certain  portion  of  its  territory.  This  embraces 
the  two  westernmost  counties  of  the  State,  and  extends  from 
Alabama  to  the  Gulf.*  No  telegraph  line  can  cross  the  State  from 
east  to  west,  or  from  north  to  south,  within  these  counties,  except 
it  passes  over  this  territory.  Within  it  is  situated  an  important 
seaport,  at  which  business  centers,  and  with  which  those  engaged 
in  commercial  pursuits  have  occasion  more  or  less  to  communi- 
cate. The  United  States  have  there  also  the  necessary  machin- 
ery of  the  national  government.  They  have  a  navy-yard,  forts, 
custom-houses,  courts,  post-offices,  and  the  appropriate  officers 
for  the  enforcement  of  the  laws.  The  legislation  of  Florida,  if 
sustained,  excludes  all  commercial  intercourse  by  telegraph  be- 
tween the  citizens  of  the  other  States  and  those  residing  upon 
this  territory,  except  by  the  employment  of  this  corporation. 
The  United  States  cannot  communicate  with  their  own  officers 
by  telegraph  except  in  the  same  way.  The  State,  therefore, 
clearly  has  attempted  to  regulate  commercial  intercourse  between 
its  citizens  and  those  of  other  States,  and  to  control  the  trans- 
mission of  all  telegraphic  correspondence  within  its  owm  juris- 
diction. 

It  is  unnecessary  to  decide  how  far  this  might  have  been  done 
if  Congress  had  not  acted  upon  the  same  subject,  for  it  has  acted. 
The  statute  of  July  24,  1866,  in  effect,  amounts  to  a  prohibition 
of  all  State  monopolies  in  this  particular.  It  substantially  de- 
clares, in  the  interest  of  commerce  and  the  convenient  transmis- 
sion of  intelligence  from  place  to  place  by  the  government  of 
the  United  States  and  its  citizens,  that  the  erection  of  telegraph 
lines  shall,  so  far  as  State  interference  is  concerned,  be  free  to 
all  who  will  submit  to  the  conditions  imposed  by  Congress,  and 
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that  corporations  organized  under  the  laws  of  one  State  for 
constructing  and  operating  telegraph  lines  shall  not  be  excluded 
by  another  from  prosecuting  their  business  within  its  jurisdic- 
tion, if  they  accept  the  terms  proposed  l)y  the  national  govern- 
ment for  this  national  privilege.  To  this  extent,  certainly,  the 
statute  is  a  legitimate  regulation  of  commercial  intercourse 
among  the  States,  and  is  appropriate  legislation  to  carry  into 
execution  the  powers  of  Congress  over  the  postal  service.  It 
gives  no  foreign  corporation  the  right  to  enter  upon  private 
property  without  the  consent  of  the  o^^^ler  and  erect  the  neces- 
sary structures  for  its  business ;  but  it  does  provide,  that,  when- 
ever the  consent  of  the  owner  is  obtained,  no  State  legislation 
shall  prevent  the  occupation  of  post-roads  for  telegraph  purposes 
by  such  corporations  as  are  willing  to  avail  themselves  of  its 
privileges.     .     .     . 

The  State  law  in  question,  so  far  as  it  confers  exclusive  rights 
upon  the  Pensacola  Company,  is  certainly  in  conflict  with  this 
legislation  of  Congress.  To  that  extent  it  is,  therefore,  inopera- 
tive as  against  a  corporation  of  another  State  entitled  to  the 
privileges  of  the  act  of  Congress.  Such  being  the  case,  the  char- 
ter of  the  Pensacola  Company  does  not  exclude  the  Western 
Union  Company  from  the  occupancy  of  the  right  of  way  of  the 
Pensacola  and  Louisville  Railroad  Company  under  the  arrange- 
ment made  for  that  purpose.     .     .     .  Decree  affirmed. 

Mr.  Justice  Field  and  ^Ir.  Justice  Hunt  dissented.  .    .    . 

Mr.  Justice  Harlan  did  not  sit  in  this  case,  nor  take  any 
part  in  deciding  it 
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SUPBEME  Court  of  the  United  States.     1895. 
15C  United  States,  1. 

Appeal  from  the  Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit. 

[This  was  a  bill  filed  by  the  United  States  against  the  E.  C. 
Knight  Company  and  four  other  corporations  and  charged  that 
Oioy  had  cnton-d  into  contracts  for  the  purchase  by  the  American 
-  ;gar  Hcfining  Company  of  the  shares  of  stock  and  the  property 
of  the  other  companies,  and  the  issuance  in  exchange  to  the  other 
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companies  of  shares  of  stock  in  the  said  American  Sugar  Refin- 
ing Company;  that  these  contracts  were  entered  into  for  the 
purpose  of  obtaining  control  by  the  last  named  company  of  the 
price  of  sugar  in  the  United  States  and  monopolizing  the  manu- 
facture and  sale  of  refined  sugar  therein;  and  that  such  con- 
tracts Tvere  in  violation  of  the  provisions  of  an  act  of  Congress 
approved  July  2,  1890,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  26  Stat. 
209,  providing  "that  every  contract,  combination  in  the  form 
of  trust,  or  otherwise,  or  conspiracy  in  restraint  of  trade  and 
commerce  among  the  several  States  is  illegal,  and  that  persons 
who  shall  monopolize  or  shall  attempt  to  monopolize,  or  combine 
or  conspire  with  other  persons  to  monopolize  trade  and  commerce 
among  the  several  States,  shall  be  guilty  of  a  misdemeanor." 
The  petitioner  prayed  that  the  agreements  referred  to  be  can- 
celled and  declared  void  and  that  the  defendants  be  enjoined 
from  carrying  them  out  and  from  violating  said  act.  The  Circuit 
Court  held  that  the  facts  did  not  show  a  conspiracy  in  restraint 
of  trade  in  violation  of  the  Anti-trust  Act  and  dismissed  the 
bill,  60  Fed.  306.  The  Circuit  Court  of  Appeals  having  affirmed 
the  decree,  60  Fed.  934,  this  appeal  was  prosecuted.] 

Mr.  Chief  Justice  Fuller  .  .  .  delivered  the  opinion 
of  the  court. 

By  the  purchase  of  the  stock  of  the  four  Philadelphia  refin- 
eries, with  shares  of  its  own  stock,  the  American  Sugar  Refining 
Company  acquired  nearly  complete  control  of  the  manufacture 
of  refined  sugar  within  the  United  States.  The  bill  charged  that 
the  contracts  under  which  these  purchases  were  made  constituted 
combinations  in  restraint  of  trade,  and  that  in  entering  into  them 
the  defendants  combined  and  conspired  to  restrain  the  trade 
and  commerce  in  refined  sugar  among  the  several  States  and 
with  foreign  nations,  contrary  to  the  act  of  Congress  of  July 
2,  1890.     .     .     . 

The  fundamental  question  is,  whether  conceding  that  the  exist- 
ence of  a  monopoly  in  manufacture  is  established  by  the  evi- 
dence, that  monopoly  can  be  directly  suppressed  under  the  act 
of  Congress  in  the  mode  attempted  by  this  bill.     .     .     . 

The  argument  is  that  the  power  to  control  the  manufacture  of 
refined  sugar  is  a  monopoly  over  a  necessary  of  life,  to  the  enjoy- 
ment of  which  by  a  large  part  of  the  population  of  the  United 
States  interstate  commerce  is  indispensable,  and  that,  therefore, 
the  general  government  in  the  exercise  of  the  power  tO  regulate 
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commerce  may  repress  such  monopoly  directly  and  set  aside  the 
instruments  which  have  created  it.  But  this  argument  cannot 
Ikj  confined  to  necessaries  of  life  merely,  and  must  include  all 
articles  of  general  consumption.  Doubtless  the  power  to  control 
the  manufacture  of  a  given  thing  involves  in  a  certain  sense  the 
control  of  its  disposition,  but  this  is  a  secondary  and  not  the 
primary  sense;  and  although  the  exercise  of  that  power  may 
result  in  bringing  the  operation  of  commerce  into  play,  it  does 
not  control  it,  and  affects  it  only  incidentally  and  indirectly. 
Commerce  succeeds  to  manufacture,  and  is  not  a  part  of  it.  The 
power  to  regulate  commerce  is  the  power  to  prescribe  the  rule 
by  which  commerce  shall  be  governed,  and  is  a  power  independ- 
ent of  the  power  to  suppress  monopoly.  But  it  may  operate  in 
repression  of  monopoly  whenever  that  comes  within  the  rules  by 
which  commerce  is  governed  or  whenever  the  transaction  is 
itself  a  monopoly  of  commerce.     .     .     . 

It  will  be  perceived  how  far-reaching  the  proposition  is  that 
the  power  of  dealing  with  a  monopoly  directly  may  be  exercised 
by  the  general  government  whenever  interstate  or  international 
commerce  may  be  ultimately  affected.  The  regulation  of  com- 
merce applies  to  the  suljjects  of  commerce  and  not  to  matters  of 
internal  police.  Contracts  to  buy,  sell,  or  exchange  goods  to  be 
transported  among  the  several  States,  the  transportation  and  its 
instrumentalities,  and  articles  bought,  sold  or  exchanged  for  the 
purposes  of  such  transit  among  the  States,  or  put  in  the  way  of 
transit,  may  be  regulated,  but  this  is  because  they  form  part  of 
interstate  trade  or  commerce.  The  fact  that  an  article  is  manu- 
factured for  export  to  another  State  does  not  of  itself  make  it  an 
article  of  interstate  commerce,  and  the  intent  of  the  manufac- 
turer does  not  determine  the  time  when  the  article  or  product 
passes  from  the  control  of  the  State  and  belongs  to  commerce. 

This  was  so  ruled  in  Coe  v.  Errol,  116  U.  S.  517,  525,  in  which 
the  quest icm  before  the  court  was  whether  certain  logs  cut  at  a 
place  in  New  Hampshire  and  hauled  to  a  river  town  for  the  pur- 
pose of  transportation  to  the  State  of  Maine  were  liable  to  be 
taxed  like  other  property  in  the  State  of  New  Hampshire.  Mr. 
Justice  Bradley,  delivering  the  opinion  of  the  court  said:  ''Does 
the  owner's  state  of  mind  in  relation  to  the  goods,  that  is,  his 
intent  to  export  them,  and  his  partial  preparation  to  do  so, 
exempt  them  from  taxation?  This  is  the  precise  question  for 
solution.  .  .  .  There  must  be  a  point  of  time  when  they 
cease  to  be  governed  exclusively  by  the  domestic  law  and  begin 
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to  be  governed  and  protected  by  the  national  law  of  commercial 
regulation,  and  that  moment  seems  to  us  to  be  a  legitimate  one 
for  this  purpose,  in  which  they  commence  their  final  movement 
from  the  State  of  their  origin  to  that  of  their  destination." 

And  again,  in  Kidd  v.  Pearson,  128  U.  S.  1,  20,  21,  22,  where 
the  question  was  discussed  whether  the  right  of  a  State  to  enact 
a  statute  prohibiting  within  its  limits  the  manufacture  of  intoxi- 
cating liquors,  except  for  certain  purposes,  could  be  overthrown 
by  the  fact  that  the  manufacturer  intended  to  export  the  liquors 
when  made,  it  was  held  that  the  intent  of  the  manufacturer  did 
not  determine  the  time  when  the  article  or  product  passed  from 
the  control  of  the  State  and  belonged  to  commerce,  and  that, 
therefore,  the  statute,  in  omitting  to  except  from  its  operation 
the  manufacture  of  intoxicating  liquors  within  the  limits  of  the 
State  for  export,  did  not  constitute  an  unauthorized  interference 
with  the  right  of  Congress  to  regulate  commerce.    And  Mr.  Jus- 
tice Lamar  remarked:    "No  distinction  is  more  popular  to  the 
common  mind,  or  more  clearly  expressed  in  economic  and  polit- 
ical literature,  than  that  between  manufacture  and  commerce. 
Manufacture  is  transfonnation — the  fashioning  of  raw  materials 
into  a  change  of  form  for  use.     The  functions  of  commerce  are 
different.     The  buying  and  selling  and  the  transportation  inci- 
dental thereto  constitute  commerce ;  and  the  regulation  of  com- 
merce in  the  constitutional  sense  embraces  the  regulation  at  least 
of  such   transportation.     .     .     .     If  it  be   held  that  the  term 
includes  the  regulation  of  all  such  manufactures  as  are  intended 
to  be  the  subject  of  commercial  transactions  in  the  future,  it  is 
impossible  to  deny  that  it  would  also  include  all  productive  indus- 
tries that  contemplate  the  same  thing.    The  result  would  be  that 
Congress  would  be  invested,  to  the  exclusion  of  the  States,  with 
the  power  to  regulate,  not  only  manufactures,  but  also  agricul- 
ture, horticulture,  stock  raising,  domestic  fisheries,  mining — in 
short,  every  branch  of  human  industry.    For  is  there  one  of  them 
that  does  not  contemplate,  more  or  less  clearly,  an  interstate  or 
foreign  market?     Does  not  the  wheat  grower  of  the  Northwest 
or  the  cotton  planter  of  the  South,  plant,  cultivate,  and  harvest 
his  crop  with  an  eye  on  the  prices  at  Liverpool,  New  York,  and 
Chicago?     The  power  being  vested  in  Congress  and  denied  to 
the  States,  it  would  follow  as  an  inevitable  result  that  the  duty 
would  devolve  on  Congress  to  regulate  all  of  these  delicate,  mul- 
tiform and  vital  interests — interests  which  in  their  nature  are 
and  must  be  local  in  all  the  details  of  their  successful  manage- 
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inent  .  .  .  The  demands  of  such  a  supervision  would  re- 
quire, not  uniform  legislation  generally  applicable  throughout 
the  United  States,  but  a  swarm  of  statutes  only  locally  applicable 
and  utterly  inconsistent.  Any  movement  toward  the  establish- 
ment of  rules  of  production  in  this  vast  country,  with  its  many 
different  climates  and  opportunities,  could  only  be  at  the  sacri- 
fice of  the  peculiar  advantages  of  a  large  part  of  the  localities 
in  it,  if  not  of  every  one  of  them.  On  the  other  hand,  any  move- 
ment toward  the  local,  detailed  and  incongruous  legislation 
required  by  such  interpretation  would  be  about  the  widest  possi- 
ble departure  from  the  declared  object  of  the  clause  in  question. 
Nor  this  alone.  Even  in  the  exercise  of  the  power  contended  for. 
Congress  would  be  confined  to  the  regulation,  not  of  certain 
branches  of  industry,  however  numerous,  but  to  those  instances 
in  each  and  every  branch  where  the  producer  contemplated  an 
interstate  market.  These  instances  would  be  almost  infinite,  as 
we  have  seen ;  but  still  there  would  always  remain  the  possibility, 
and  often  it  would  be  the  case,  that  the  producer  contemplated 
a  domestic  market.  In  that  case  the  supervisory  power  must 
}»c  executed  by  the  State ;  and  the  interminable  trouble  would  be 
presented,  that  whether  the  one  power  or  the  other  should  exer- 
cise the  authority  in  question  would  be  determined,  not  by  any 
general  or  intelligible  rule,  but  by  the  secret  and  changeable 
intention  of  the  producer  in  each  and  every  act  of  production. 
A  situation  more  paralyzing  to  the  state  governments,  and  more 
provor-ative  of  conflicts  between  the  general  government  and  the 
States,  and  less  likely  to  have  been  what  the  framers  of  the  Con- 
stitution intended,  it  would  be  difficult  to  imagine."  And  see 
Veazie  v.  Moore,  14  IIow.  568,  574.     .     .     . 

Contracts,  combinations,  or  conspiracies  to  control  domestic 
enterprise  in  manufacture,  agriculture,  mining,  production  in  all 
its  forms,  or  to  raise  or  lower  prices  or  wages,  might  unques- 
tionably tend  to  restrain  external  as  well  as  domestic  trade,  but 
the  restraint  would  be  an  indirect  result,  however  inevitable  and 
whatever  its  extent,  and  such  result  would  not  necessarily  deter- 
mine the  object  of  the   contract,   combination,   or   conspiracy. 

It  was  in  the  light  of  well-settled  principles  that  the  act  of 

July  2,  1890,  was  framed.     Congress  did  not  attempt  thereby  to 

•--'•rt  the  power  to  deal  with  monopoly  directly  as  such;  or  to 

it  and  restrict  the  rights  of  corporations  created  by  the  States 

or  the  citizens  of  the  States  in  the  acquisition,  control,  or  dispo- 
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sition  of  property ;  or  to  regulate  or  prescribe  the  price  or  prices 
at  which  such  property  or  the  products  thereof  should  be  sold; 
or  to  make  criminal  the  acts  of  persons  in  the  acquisition  and 
control  of  property  which  the  States  of  their  residence  or  crea- 
tion sanctioned  or  permitted.  Aside  from  the  provisions  applica- 
ble where  Congress  might  exercise  municipal  power,  what  the  law 
struck  at  was  combinations,  contracts,  and  conspiracies  to  monop- 
olize trade  and  commerce  among  the  several  States  or  with 
foreign  nations;  but  the  contracts  and  acts  of  the  defendants 
related  exclusively  to  the  acquisition  of  the  Philadelphia  refin- 
eries and  the  business  of  sugar  refining  in  Pennsylvania,  and 
bore  no  direct  relation  to  commerce  between  the  States  or  with 
foreign  nations.  The  object  was  manifestly  private  gain  in  the 
manufacture  of  the  commodity,  but  not  through  the  control  of 
interstate  or  foreign  commerce.  It  is  true  that  the  bill  alleged 
that  the  products  of  these  refineries  were  sold  and  distributed 
among  the  several  States,  and  that  all  the  companies  were 
engaged  in  trade  or  commerce  with  the  several  States  and  with 
foreign  nations ;  but  this  was  no  more  than  to  say  that  trade  and 
commerce  served  manufacture  to  fulfill  its  function.  Sugar  was 
refined  for  sale,  and  sales  were  probably  made  at  Philadelphia 
for  consumption,  and  undoubtedly  for  resale  by  the  first  pur- 
chasers throughout  Pennsylvania  and  other  States,  and  refined 
sugar  was  also  forwarded  by  the  companies  to  other  States  for 
sale.  Nevertheless  it  does  not  follow  that  an  attempt  to  monopo- 
lize, or  the  actual  monopoly  of,  the  manufacture  was  an  attempt, 
whether  executory  or  consummated,  to  monopolize  commerce, 
even  though,  in  order  to  dispose  of  the  product,  the  instrumen- 
tality of  commerce  was  necessarily  invoked.  There  was  nothing 
in  the  proofs  to  indicate  any  intention  to  put  a  restraint  upon 
trade  or  commerce,  and  the  fact,  as  we  have  seen,  that  trade  or 
commerce  might  be  indirectly  affected  was  not  enough  to  entitle 
complainants  to  a  decree.  The  subject-matter  of  the  sale  was 
shares  of  manufacturing  stock,  and  the  relief  sought  was  the  sur- 
render of  property  which  had  already  passed  and  the  suppression 
of  the  alleged  monopoly  in  manufacture  by  the  restoration  of  the 
status  quo  before  the  transfers;  yet  the  act  of  Congress  only 
authorized  the  Circuit  Courts  to  proceed  by  way  of  preventing 
and  restraining  violations  of  the  act  in  respect  of  contracts,  com- 
binations, or  conspiracies  in  restraint  of  interstate  or  interna- 
tional trade  or  commerce. 

The  Circuit  Court  declined,  upon  the  pleadings  and  proofs, 
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to  grant  the  relief  prayed,  and  dismissed  the  bill,  and  we  are  of 
opinion  that  the  Circuit  Court  of  Appeals  did  not  err  in  affirm- 
ing that  decree.  Decree  affiiined. 
Mr.  Justice  Harlan,  dissenting.     .     .    . 


HANDIER,  United  States  Attorney  for  the  Western  District  of 
North  Carolina,  v.  DAGENHART,  et  aL 

Supreme  Court  of  the  United  States.     1918. 
247  United  States,  251. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  North  Carolina. 

[By  the  act  of  September  1,  1916,  c.  432,  39  Stat.  675,  Con- 
gress prohibited  the  transportation  in  interstate  commerce  of 
the  product  of  any  mine  or  quarry  in  the  United  States  in  which 
within  thirty  days  prior  to  its  removal  therefrom  children  under 
the  ape  of  sixteen  have  been  permitted  to  work,  or  the  product 
of  any  mill,  cannery,  workshop,  factory  or  manufacturing  es- 
tablishment in  the  United  States  in  which  within  thirty  days 
prior  to  it.s  removal  therefrom  children  under  the  age  of  four- 
teen have  been  permitted  to  work,  or  children  between  the  ages 
of  fourteen  and  sixteen  have  been  permitted  to  work  more  than 
eight  hours  in  any  day  or  more  than  six  days  in  any  week  or 
between  the  hours  of  seven  in  the  evening  and  six  in  the  morn- 
ing. A  father,  for  himself  and  as  next  friend  of  his  two  minor 
sons,  one  under  fourteen  and  the  other  between  fourteen  and 
sixteen,  employees  in  a  cotton  mill  at  Charlotte,  North  Carolina, 
filed  a  bill  to  enjoin  the  enforcement  of  the  foregoing  act.  The 
District  Court  held  the  act  unconstitutional  and  granted  the 
injunction.     The  Government  appealed.] 

Mr.  Justice  Day  delivered  the  opinion  of  the  court.   .    .    . 

The  attack  upon  the  act  rests  upon  three  propositions:  First: 
It  is  not  a  regulation  of  interstate  and  foreign  commerce;  Sec- 
ond: It  contravenes  the  Tenth  Amendment  to  the  Constitution; 
Third:  It  conflicts  with  the  Fifth  Amendment  to  the  Consti- 
tution. 

The  controlling  question  for  decision  is:  Is  it  within  the 
authority  of  Congress  in  regulating  commerce  among  the  States 
to  prohibit  the  transportation  in  interstate  commerce  of  manu- 
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factured  goods,  the  product  of  a  factory  in  which,  within  thirty 
days  prior  to  their  removal  therefrom,  children  under  the  age 
of  fourteen  have  been  emploj^ed  or  permitted  to  work,  or  chil- 
dren between  the  ages  of  fourteen  and  sixteen  years  have  been 
employed  or  permitted  to  work  more  than  eight  hours  in  any 
day,  or  more  than  six  days  in  any  week,  or  after  the  hour  of 
seven  o'clock  P.  M.  or  before  the  hour  of  6  o'clock  A.  M. ? 

The  power  essential  to  the  passage  of  this  act,  the  Government 
contends,  is  found  in  the  commerce  clause  of  the  Constitution 
which  authorizes  Congress  to  regulate  commerce  with  foreign 
nations  and  among  the  States. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  Chief  Justice  Marshall, 
speaking  for  this  court,  and  defining  the  extent  and  nature 
of  the  commerce  power,  said,  "It  is  the  power  to  regulate,  that 
is,  to  prescribe  the  rule  by  which  commerce  is  to  be  governed." 
In  other  words,  the  power  is  one  to  control  the  means  by  which 
commerce  is  carried  on,  which  is  directly  the  contrary  of  the 
assumed  right  to  forbid  commerce  from  moving  and  thus  de- 
stroy it  as  to  particular  commodities.  But  it  is  insisted  that 
adjudged  cases  in  this  court  establish  the  doctrine  that  the 
power  to  regulate  given  to  Congress  incidentally  includes  the 
authority  to  prohibit  the  movement  of  ordinary  commodities 
and  therefore  that  the  subject  is  not  open  for  discussion.  The 
cases  demonstrate  the  contrary.  They  rest  upon  the  character 
of  the  particular  subjects  dealt  with  and  the  fact  that  the  scope 
of  governmental  authority,  state  or  national,  possessed  over 
them  is  such  that  the  authority  to  prohibit  is  as  to  them  but  the 
exertion  of  the  power  to  regulate. 

The  first  of  these  cases  is  Champion  v.  Ames,  188  U.  S.  321, 
the  so-called  Lottery  Case,  in  which  it  was  held  that  Congress 
might  pass  a  law  having  the  effect  to  keep  the  channels  of  com- 
merce free  from  use  in  the  transportation  of  tickets  used  in  the 
promotion  of  lottery  schemes.  In  Ilipolite  Egg  Co.  v.  United 
States,  220  U.  S.  45,  this  court  sustained  the  power  of  Congress 
to  pass  the  Pure  Food  and  Drug  Act  which  prohibited  the  in- 
troduction into  the  States  by  means  of  interstate  commerce  of 
impure  foods  and  drugs.  In  Hoke  v.  United  States,  227  U.  S. 
308,  this  court  sustained  the  constitutionality  of  the  so-called 
"White  Slave  Traffic  Act"  whereby  the  transportation  of  a 
woman  in  interstate  commerce  for  the  purpose  of  prostitution 
was  forbidden.     In  that  case  we  said,  having  reference  to  the 
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authority  of  Congress,  under  the  regulatory  power,  to  protect 
the  channels  of  interstate  commerce: 

*'If  the  facility  of  interstate  transportation  can  be  taken 
away  from  the  demoralization  of  lotteries,  the  debasement  of 
obscene  literature,  the  contagion  of  diseased  cattle  or  persons, 
the  impurity  of  food  and  drugs,  the  like  facility  can  be  taken 
away  from  the  systematic  enticement  to  and  the  enslavement 
in  prostitution  and  debauchery  of  women,  and,  more  insistently, 
of  girls." 

In  Caminetti  v.  United  States,  242  U.  S.  470,  we  held  that 
Congress  might  prohibit  the  transportation  of  women  in  inter- 
state commerce  for  the  purposes  of  debauchery  and  kindred 
purposes.  In  Clark  Distilling  Co.  v.  Western  I\Iaryland  Ry. 
Co.,  242  U.  S.  311,  .  .  .  which  sustained  the  authority  of  the 
Government  to  prohibit  the  transportation  of  liquor  in  inter- 
state commerce,  the  court  said: 

".  .  .  the  exceptional  nature  of  the  subject  here  regulated 
is  the  basis  upon  which  the  exceptional  power  exerted  must 
rest  and  affords  no  ground  for  any  fear  that  such  power  may 
be  constitutionally  extended  to  things  which  it  may  not,  con- 
si.stently  with  the  guarantees  of  the  Constitution,  embrace.*' 

In  each  of  these  instances  the  use  of  interstate  transporta- 
tion was  necessary  to  the  accomplishment  of  harmful  results. 
In  other  words,  although  the  power  over  interstate  transporta- 
tion was  to  regulate,  that  could  only  be  accomplished  by  pro- 
hibiting the  use  of  the  facilities  of  interstate  commerce  to  effect 
the  evil  intended. 

This  clement  is  wanting  in  the  present  case.  iThe  thing  in- 
tended to  be  accompli.shed  by  this  statute  is  the  denial  pf  the 
facilities  of  intertsate  commerce  to  those  manufacturers  in  the 
States  who  employ  children  within  the  prohibited  ages.  The 
act  in  its  effect  does  not  regulate  transportation  among  the 
States,  but  aims  to  standardize  the  ages  at  which  children  may 
be  employed  in  mining  and  manufacturing  within  the  States,  j 
The  goods  shipped  are  of  themselves  harmless.  The  act  per- 
mits them  to  be  freely  shipped  after  thirty  days  from  the  time 
of  their  removal  from  the  faetory.  When  offered  for  shipment, 
and  before  transportation  begins,  the  labor  of  their  production 
is  over,  and  the  mere  fact  that  they  were  intended  for  inter- 
state commerce  transportation  does  not  make  their  production 
subject  to  federal  control  under  the  commerce  power. 

Commerce  ''consists   of   intercourse   and   traffic    .    .    .    and 
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includes  the  transportation  of  persons  and  property,  as  well 
as  the  purchase,  sale  and  exchange  of  commodities."  The  mak- 
ing of  goods  and  the  mining  of  coal  are  not  commerce,  nor  does 
the  fact  that  these  things  are  to  be  afterwards  shipped  or  used 
in  interstate  commerce,  make  their  production  a  part  thereof. 
Delaware,  Lackawanna  &  Western  R.  R.  Co.  v.  Yurkonis,  238 
U.  S.  439. 

Over  interstate  transportation,  or  its  incidents,  the  regulatory- 
power  of  Congress  is  ample,  but  the  production  of  articles,  in- 
tended for  interstate  commerce,  is  a  matter  of  local  regulation. 

''When  the  commerce  begins  is  determined,  not  by  the  char- 
acter of  the  commodity,  nor  by  the  intention  of  the  owner  to 
transfer  it  to  another  state  for  sale,  nor  by  his  preparation  of 
it  for  transportation,  but  by  its  actual  delivery  to  a  common 
carrier  for  transportation,  or  the  actual  commencement  of  its 
transfer  to  another  state."  (Mr.  Justice  Jackson  in  In  re  Green, 
52  Fed.  Rep.  113.)  This  principle  has  been  recognized  often  in 
this  court.  Coe  v.  Errol,  116  U.  S.  517;  Bacon  v.  Illinois,  227 
U.  S.  504,  and  cases  cited.  If  it  were  otherwise,  all  manufacture 
intended  for  interstate  shipment  would  be  brought  under  fed- 
eral control  to  the  practical  exclusion  of  the  authority  of  the 
States,  a  result  certainly  not  contemplated  by  the  f  ramers  of  the 
Constitution  when  they  vested  in  Congress  the  authority  to  reg- 
ulate commerce  among  the  States.  Kidd  v.  Pearson,  128  U.  S. 
1,  21. 

It  is  further  contended  that  the  authority  of  Congress  may^ 
be  exerted  to  control  interstate  commerce  in  the  shipment  of 
child-made  goods  because  of  the  effect  of  the  circulation  of  such 
goods  in  other  States  where  the  evil  of  this  class  of  labor  has 
been  recognized  by  local  legislation,  and  the  right  to  thus  em- 
ploy child  labor  has  been  more  rigorously  restrained  than  in 
the  State  of  production.  In  other  words,  that  the  unfair  com- 
petition, thus  engendered,  may  be  controlled  by  closing  the 
channels  of  interstate  commerce  to  manufacturers  in  those  States 
where  the  local  laws  do  not  meet  what  Congress  deems  to  be  the 
more  just  standard  of  other  States. 

There  is  no  power  vested  in  Congress  to  require  the  States^ 
to  exercise  their  police  power  so  as  to  prevent  possible  unfair 
competition.  Many  causes  may  cooperate  to  give  one  State, 
by  reason  of  local  laws  or  conditions,  an  economic  advantage 
over  others.  The  Commerce  Clause  was  not  intcnrlod  to  give 
to  Congress  a  general  authority  to  equalize  such  conditions.    In 
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some  of  the  States  laws  have  been  passed  fixing  minimum  wages 
for  women,  in  others  the  local  law  regulates  the  hours  of  labor 
of  women  in  various  employments.  Business  done  in  such 
States  may  be  at  an  economic  disadvantage  when  compared 
with  States  which  have  no  such  regulations;  surely,  this  fact  does 
not  give  Congress  the  power  to  deny  transportation  in  interstate 
commerce  to  those  who  carry  on  business  where  the  hours  of 
labor  and  the  rate  of  compensation  for  women  have  not  been 
fixed  by  a  standard  in  use  in  other  States  and  approved  by 
Congress. 

The  grant  of  power  to  Congress  over  the  subject  of  interstate 
commerce  was  to  enable  it  to  regulate  such  commerce,  and  not 
to  give  it  authority  to  control  the  States  in  the  exercise  of  the 
police  power  over  local  trade  and  manufacture. 

The  grant  of  authority  over  a  purely  federal  matter  was  not 
intended  to  destroy  the  local  power  always  existing  and  care- 
fully reserved  to  the  States  in  the  Tenth  Amendment  to  the 
Constitution. 

Police  regulations  relating  to  the  internal  trade  and  affairs 
of  the  States  have  been  uniformly  recognized  as  within  such 
control.  "This,"  said  this  court  in  United  States  v.  Dewitt, 
9  Wall.  41,  45,  "has  been  so  frequently  declared  by  this  court, 
results  so  obviously  from  the  terms  of  the  Constitution,  and  has 
been  so  fully  explained  and  supported  on  former  occasions, 
that  we  til  ink  it  unnecessary  to  enter  again  upon  the  discussion." 
See  Keller  v.  United  States,  213  U.  S.  138,  144,  145,  146. 
Cooley*s  Constitutional  Limitations,  7th  ed.,  p.  11. 

In  the  judgment  which  established  the  broad  power  of  Con- 
gre.s.s  over  interstate  commerce,  Chief  Justice  Marshall  said 
(9  Wheat.  203)  :  "They  [inspection  laws]  act  upon  the  subject 
before  it  becomes  an  article  of  foreign  commerce,  or  of  com- 
merce among  the  states,  and  prepare  it  for  that  purpose.  They 
form  a  portion  of  that  immense  mass  of  legislation,  which  em- 
braces ever>'thing  within  the  territory  of  a  state,  not  surren- 
dered to  the  general  government;  all  which  can  be  most  advan- 
tageously exercised  by  the  states  themselves.  Inspection  laws, 
quarantine  laws,  health  laws  of  every  description,  as  well  as 
laws  for  regulating  the  internal  commerce  of  a  state,  and  those 
which  respect  turnpike-roads,  ferries,  &c.,  are  component  parts 
of  this  ma.s.s." 

And  in  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  629, 
the  same  great  judge  said: 
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**That  the  framers  of  the  constitution  did  not  intend  to  re- 
strain the  states  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government,  and  that  the  instrument  they 
have  given  us  is  not  to  be  so  construed  may  be  admitted.** 

That  there  should  be  limitations  upon  the  right  to  employ 
children  in  mines  and  factories  in  the  interest  of  their  own  and 
the  public  welfare,  all  will  admit.  That  such  employment  is 
generally  deemed  to  require  regulation  is  shown  by  the  fact  that 
the  brief  of  counsel  states  that  every  State  in  the  Union  has 
a  law  upon  the  subject,  limiting  the  right  to  thus  employ  chil- 
dren. In  North  Carolina,  the  State  wherein  is  located  the  fac- 
tory in  which  the  employment  was  had  in  the  present  case,  no 
child  under  twelve  years  of  age  is  permitted  to  work. 

It  may  be  desirable  that  such  laws  be  uniform,  but  our  Fed- 
eral Government  is  one  of  enumerated  powers;  ''this  principle," 
declared  Chief  Justice  Marshall  in  i\IcCulloch  v.  Maryland,  4 
Wheat.  316,  *'is  universally  admitted." 

A  statute  must  be  judged  by  its  natural  and  reasonable  effect. 
Collins  V.  New  Hampshire,  171  U.  S.  30,  33,  34.  The  control 
by  Congress  over  interstate  commerce  cannot  authorize  the 
exercise  of  authority  not  entrusted  to  it  by  the  Constitution. 
Pipe  Line  Cases,  234  U.  S.  548,  560.  The  maintenance  of  the 
authority  of  the  States  over  matters  purely  local  is  as  essential 
to  the  preservation  of  our  institutions  as  is  the  conservation 
of  the  supremacy  of  the  federal  power  in  all  matters  entrusted 
to  the  Nation  by  the  Federal  Constitution. 

In  interpreting  the  Constitution  it  must  never  be  forgotten 
that  the  Nation  is  made  up  of  States  to  which  are  entrusted 
the  powers  of  local  government.  And  to  them  and  to  the  people 
the  powers  not  expressly  delegated  to  the  National  Government 
are  reserved.  Lane  County  v.  Oregon,  7  Wall.  71,  76.  The 
power  of  the  States  to  .regulate  their  purely  internal  affairs  by 
such  laws  as  seem  wise  to  the  local  authority  is  inherent  and 
has  never  been  surrendered  to  the  general  government.  New 
York  v.  Miln,  11  Pet.  102,  139;  Slaughter  House  Cases,  16 
Wall.  36,  63 ;  Kidd  v.  Pearson,  supra.  To  sustain  this  statute 
would  not  be  in  our  judgment  a  recognition  of  the  lawful  exer- 
tion of  congressional  authority  over  interstate  commerce,  but 
would  sanction  an  invasion  by  the  federal  power  of  tlie  control 
of  a  matter  purely  local  in  its  chnracter,  and  over  whicli  no 
authority  has  been  delegated  to  Congress  in  conferring  the  power 
to  regulate  commerce  among  the  States. 
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We  have  neither  authority  nor  disposition  to  question  the 
motives  of  Congress  in  enacting  this  legislation.  The  purposes 
intended  must  be  attained  consistently  with  constitutional  lim- 
itations and  not  by  an  invasion  of  the  powers  of  the  States. 
This  court  has  no  more  important  function  than  that  which 
devolves  upon  it  the  obligation  to  preserve  inviolate  the  con- 
stitutional limitations  upon  the  exercise  of  authority,  federal 
and  state,  to  the  end  that  each  may  continue  to  discharge,  har- 
moniously with  the  other,  the  duties  entrusted  to  it  by  the 
Constitution. 

In  our  view  the  necessary  effect  of  this  act  is,  by  means  of  a 
prohibition  against  the  movement  in  interstate  commerce  of 
ordinary  commerical  commodities,  to  regulate  the  hours  of  labor 
of  children  in  factories  and  mines  within  the  States,  a  purely 
state  authority.  Thus  the  act  in  a  twofold  sense  is  repugnant 
to  the  Constitution.  It  not  only  transcends  the  authority  dele- 
gated to  Congress  over  commerce  but  also  exerts  a  power  as  to 
a  purely  local  matter  to  wliich  the  federal  authority  does  not 
extend.  The  far  reaching  result  of  upholding  the  act  cannot 
be  more  plainly  indicated  than  by  pointing  out  that  if  Con- 
gress can  thus  regulate  matters  entrusted  to  local  authority  by 
firohibition  of  the  movement  of  commodities  in  interstate  com- 
merce, all  freedom  of  commerce  will  be  at  an  end,  and  the  power 
of  the  States  over  local  matters  may  be  eliminated,  and  thus 
our  system  of  government  be  practically  destroyed. 

For  the.se  reasons  we  hold  that  this  law  exceeds  the  consti- 
tutional authority  of  Congress.  It  follows  that  the  decree  of 
the  Di.strict  Court  must  be 

Affirmed. 

Mr.  Justice  Holmes,  dissenting. 

The  single  question  in  this  case  is  whether  Congress  has 
power  to  prohibit  the  shipment  in  interstate  or  foreign  com- 
merce of  any  product  of  a  cotton  mill  situated  in  the  United 
States,  in  wliicli  within  thirty  days  before  the  removal  of  the 
product  cliildren  under  fourteen  have  been  employed,  or  chil- 
dren between  fourteen  and  sixteen  have  been  employed  more 
than  eight  hours  in  a  day,  or  more  than  six  days  in  any  week,  or 
between  seven  in  the  evening  and  six  in  the  morning.  The 
objection  urged  against  the  power  is  that  the  States  have  ex- 
(•lusive  control  over  their  methods  of  production  and  that  Con- 
trre.ss  cannot  meddle  with  them,  and  taking  the  proposition  in 
the  sense  of  direct  intermeddling  I   agree  to   it  and  suppose 
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that  no  one  denies  it.  But  if  an  act  is  within  the  powers  spe- 
cifically conferred  upon  Congress,  it  seems  to  me  that  it  is  not 
made  any  less  constitutional  because  of  the  indirect  effects  that  it 
may  have,  however  obvious  it  may  be  that  it  will  have  those 
effects,  and  that  we  are  not  at  liberty  upon  such  grounds  to 
hold  it  void. 

The  first  step  in  my  argument  is  to  make  plain  what  no  one 
is  likely  to  dispute — that  the  statute  in  question  is  within  the 
power  expressly  given  to  Congress  if  considered  only  as  to  its 
immediate  effects  and  that  if  invalid  it  is  so  only  upon  some 
collateral  ground.  The  statute  confines  itself  to  prohibiting  tho 
carriage  of  certain  goods  in  interstate  or  foreign  commerce. 
Congress  is  given  power  to  regulate  such  commerce  in  unquali- 
fied terms.  I  It  would  not  be  argued  today  that  the  power  to  - 
regulate  does  not  include  the  power  to  prohibitj*^' Regulation 
means  the  prohibition  of  something,  and  when  interstate  com- 
merce is  the  matter  to  be  regulated  I  cannot  doubt  that  the 
regulation  may  prohibit  any  part  of  such  commerce  that  Con- 
gress sees  fit  to  forbid.  At  all  events  it  is  established  by  the 
Lottery  Case  and  others  that  have  followed  it  that  a  law  is  not 
beyond  the  regulative  power  of  Congress  merely  because  it 
prohibits  certain  transportation  out  and  out.  Champion  v. 
Ames,  188  U.  S.  321,  355,  359,  et  seq.  '"So  I  repeat  that  this 
statute  in  its  immediate  operation  is  clearly  within  the  Con- 
gress's constitutional   power) 

'  The  question  then  is  narrowed  to  whether  the  exercise  of  its 
otherwise  constitutional  power  by  Congress  can  be  pronounced 
unconstitutional  because  of  its  possible  reaction  upon  the  con- 
duct of  the  States  in  a  matter  upon  which  I  have  admitted  that  .  c) 
they  are  free  from  direct  control.  I  should  have  thought  that 
that  matter  had  been  disposed  of  so  fully  as  to  leave  no  room 
for  doubt.  I  should  have  thought  that  the  most  conspicuous 
decisions  of  this  Court  had  made  it  clear  that  the  power  to 
regulate  commerce  and  other  constitutional  powers  could  not 
be  cut  down  or  qualified  by  the  fact  that  it  might  interfere 
with  the  carrying  out  of  the  domestic  policy  of  any  State^ 

The  manufacture  of  oleomargarine  is  as  much  a  matter  of  state 
regulation  as  the  manufacture  of  cotton  cloth.  Congress  levied 
a  tax  upon  the  compound  when  colored  so  as  to  resemble  butter 
that  was  so  great  as  obviously  to  prohibit  the  manufacture  and 
sale.  In  a  very  elaborate  discussion  the  present  Chief  Justice 
excluded  any  inquiry  into  the  purpose  of  an  act  which  apart 
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from  that  purpose  was  within  the  power  of  Congress.  McCray 
V.  United  States,  195  U.  S.  27.  As  to  foreign  commerce  see 
Weber  v.  Freed,  239  U.  S.  325,  329 ;  Brolan  v.  United  States, 
236  U.  S.  216,  217;  Buttfield  v.  Stranahan,  192  U.  S.  470. 
Fifty  years  ago  a  tax  on  state  banks,  the  obvious  purpose  and 
actual  effect  of  which  was  to  drive  them,  or  at  least  their  circu- 
lation, out  of  existence,  was  sustained,  although  the  result  was 
one  that  Congress  had  no  constitutional  power  to  require.  The 
Court  made  short  work  of  the  argument  as  to  the  purpose  of 
the  act.  "The  judicial  cannot  prescribe  to  the  legislative  de- 
partment of  the  government  limitations  upon  the  exercise  of 
its  acknowledged  powers."  Veazie  Bank  v.  Fenno,  8  Wall.  533. 
So  it  well  might  have  been  argued  that  the  corporation  tax 
was  intended  under  the  guise  of  a  revenue  measure  to  secure  a 
control  not  otherwise  belonging  to  Congress,  but  the  tax  was 
sustained,  and  the  objection  so  far  as  noticed  was  disposed  of 
by  citing  ^IcCray  v.  United  States.  Flint  v.  Stone  Tracy  Co., 
220  U.  S.  107.  And  to  come  to  cases  upon  interstate  commerce, 
notwithstanding  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1, 
the  Sherman  Act  has  been  made  an  instrument  for  the  breaking 
up  of  combinations  in  restraint  of  trade  and  monopolies,  using 
the  power  to  regulate  commerce  as  a  foothold,  but  not  proceed- 
ing because  that  commerce  was  the  end  actually  in  mind.  The 
objection  that  the  control  of  the  States  over  production  was 
interfered  with  was  urged  again  and  again  but  always  in  vain. 
Standard  Oil  Co.  v.  United  States,  221  U.  S.  1,  68,  69.  United 
States  V.  American  Tobacco  Co.,  221  U.  S.  106,  184.  Hoke  v. 
United  States,  227  U.  S.  308,  321,  322.  See  finally  and  espe- 
cially Seven  Cases  of  Eckman's  Alterative  v.  United  States, 
239  U.  S.  510,  514,  515. 

The  Pure  Food  and  Drug  Act  which  was  sustained  in  Hipo- 
lite  Egg  Co.  v.  United  States,  220  U.  S.  45,  with  the  intimation 
that  "no  trade  can  be  carried  on  between  the  States  to  which 
it  [the  power  of  Congress  to  regulate  commerce]  does  not  ex- 
tend," 57,  applies  not  merely  to  articles  that  the  changing 
opinions  of  the  time  condemn  as  intrinsically  harmful  but  to 
others  innocent  in  themselves,  simply  on  the  ground  that  the 
order  for  them  was  induced  by  a  preliminary  fraud.  Weeks  v. 
United  States,  245  U.  S.  618.  It  does  not  matter  whether  the 
supposed  evil  precedes  or  follows  the  transportation.  It  is 
enough  that  in  the  opinion  of  Congress  the  transportation  en- 
courages the  evil.    I  may  add  that  in  the  cases  on  the  so-called 
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White  Slave  Act  it  was  established  that  the  means  adopted  by- 
Congress  as  convenient  to  the  exercise  of  its  power  might  have 
the  character  of  police  regulations.  Hoke  v.  United  States,  227 
U.  S.  308,  323.  Caminetti  v.  United  States,  242  U.  S.  470,  492. 
In  Clark  Distilling  Co.  v.  Western  Maryland  Ry.  Co.,  242  U.  S. 
311,  328,  Leisy  v.  Hardin,  135  U.  S.  100,  108,  is  quoted  with 
seeming  approval  to  the  effect  that  "a  subject  matter  which 
has  been  confided  exclusively  to  Congress  by  the  Constitution 
is  not  within  the  jurisdiction  of  the  police  power  of  the  State, 
unless  placed  there  by  congressional  action.'*  I  see  no  reason 
for  that  proposition  not  applying  here. 

The  notion  that  prohibition  is  any  less  prohibition  when  ap- 
plied to  things  now  thought  evil  I  do  not  understand.  But  if 
there  is  any  matter  upon  which  civilized  countries  have  agreed 
— far  more  unanimously  than  they  have  with  regard  to  intoxi- 
cants and  some  other  matters  over  which  this  country  is  now 
emotionally  aroused — it  is  the  evil  of  premature  and  excessive 
child  labor.  I  should  have  thought  that  if  we  were  to  introduce 
our  own  moral  conceptions  where  in  my  opinion  they  do  not 
belong,  this  was  preeminently  a  case  for  upholding  the  exercise 
of  all  its  powers  by  the  United  States. 

But  I  had  thought  that  the  propriety  of  the  exercise  of  a 
power  admitted  to  exist  in  some  cases  was  for  the  consideration 
of  Congress  alone  and  that  this  Court  always  had  disavowed 
the  right  to  intrude  its  judgment  upon  questions  of  policy  or 
morals.  It  is  not  for  this  Court  to  pronounce  when  prohibition 
is  necessary  to  regulation  if  it  ever  may  be  necessary — to  say 
that  it  is  permissible  as  against  strong  drink  but  not  as  against 
the  product  of  ruined  lives^ 

^  The  act  does  not  meddle  with  anything  belonging  to  the 
States.  They  may  regulate  their  internal  affairs  and  their  do- 
mestic commerce  as  they  like.  But  when  they  seek  to  send 
their  products  across  the  state  line  they  are  no  longer  within 
their  rights^,'  If  there  were  no  Constitution  and  no  Congress 
their  power  to  cross  the  line  would  depend  upon  their  neighbors. 
Under  the  Constitution  such  commerce  belongs  not  to  the  States 
but  to  Congress  to  regulate.  It  may  carry  out  its  views  of  pub- 
lic policy  whatever  indirect  effect  they  may  have  upon  the  ac- 
tivities of  the  States.  Instead  of  being  encountered  by  a  pro- 
hibitive tariff  at  her  boundaries  the  State  encounters  the  public 
policy  of  the  United  States  which  it  is  for  Congress  to  express. 
The  public  policy  of  the  United  States  is  shaped  with  a  view 
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to  the  benefit  of  the  nation  as  a  whole.  If,  as  has  been  the  ease 
within  the  memorj'  of  men  still  living,  a  State  should  take  a 
different  view  of  the  propriety  of  sustaining  a  lottery  from  that 
which  generally  prevails,  I  cannot  believe  that  the  fact  would 
require  a  different  decision  from  that  reached  in  Champion  v. 
Ames.  Yet  in  that  case  it  would  be  said  with  quite  as  much 
force  as  in  this  that  Congress  was  attempting  to  intermeddle 
with  the  State's  domestic  affairs.  The  national  welfare  as 
understood  by  Congress  may  require  a  different  attitude  within 
its  sphere  from  that  of  some  self-seeking  State.  It  seems  to  me 
entirely  constitutional  for  Congress  to  enforce  its  understand- 
ing by  all  the  means  at  its  command. 

Mr.  Justice  McKenna,  Mr.  Justice  Brandeis  and  Mr.  Jus- 
tice Clarke  concur  in  this  opinion. 

Note. — The  Inability  of  the  Congress  under  the  Confederation  to  en- 
force the  commercial  treaties  which  it  had  made  with  other  countries 
and  the  dire  straits  to  which  Interstate  commerce  had  been  reduced 
by  the  hostile  legislation  of  the  several  States  led  to  the  summoning 
of  a  convention  at  Annapolis  in  September,  1786,  "to  take  into  con- 
sideration the  trade  of  the  United  States,"  and  to  report  such  an  act 
as  would  "enable  the  United  States  in  Congress  effectually  to  provide 
for  the  same."  EJlliot's  Debates,  I,  115.  The  principle  upon  which  any 
effective  remedy  must  be  framed  had  already  been  stated  by  Washing- 
ton In  a  letter  to  Jay,  August  1,  1786: 

I  do  not  conceive  we  can  exist  long  as  a  nation  without  hav- 
ing lodged  somewhere  a  power  which  will  pervade  the  whole 
Union  in  as  energetic  a  manner  as  the  authority  of  the  State 
governments  extends  over  the  several  States. 

Evans,  Writings  of  Washington,  263. 
It  was  upon  this  principle  that  the  Federal  Convention  framed  the 
new  Constitution,  and  no  part  of  that  instrument  has  contributed  so 
much  toward  welding  the  several  States  into  a  national  unit  as  has 
the  commerce  clause.  The  case  of  Gibbons  v.  Ogden  was  the  first  de- 
cision of  the  Federal  Supreme  Court  In  which  it  was  interpreted,  and 
it  is  a  significant  indication  of  the  change  which  has  come  over  the 
economic  and  social  life  of  the  country  that  a  clause  which  was  not 
Invoked  for  thirty-five  years  after  the  adoption  of  the  Constitution  is 
now  the  source  of  more  litigation  than  any  other  part  of  that  instru- 
ment. It  Is  also  noticeable  that  the  early  decisions  dealt  chiefly  with 
the  extent  to  which  the  commerce  clause  operated  as  a  restraint  upon 
the  powers  of  the  States,  while  the  later  cases  have  been  concerned 
with  the  nature  and  extent  of  the  authority  which  it  vests  in  Con- 
gress. The  vast  expansion  of  Federal  jurisdiction  which  has  been  so 
marked  since  the  Civil  War  has  come  about  chiefly  through  the  en- 
larged Interpretation  of  the  commerce  clause. 
In  Gibbons  v.  Ogden,  the  first  case  which  arose  under  the  commerce 
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clause,  Chief  Justice  Marshall  gave  a  comprehensive  definition  of  com 
merce.  "It  describes,"  he  said,  "the  commercial  intercourse  between 
nations  and  parts  of  nations  in  all  its  branches."  In  a  later  case,  the 
Court  was  more  explicit  and  said  that  commerce  "comprehends  traflBc, 
intercourse,  trade,  navigation,  communication,  the  transit  of  persons, 
and  the  transmission  of  messages  by  telegraph, — indeed,  every  species 
of  commercial  intercourse,"  Adair  v.  United  States  (1908),  208  U.  S. 
161.  Commerce  comprises  the  purchase,  sale  and  exchange  of  com- 
modities, Kidd  V.  Pearson  (1888),  128  U.  S.  1;  Addystone  Pipe  &  Steel 
Co.  V.  United  States  (1889),  175  U.  S.  211.  It  also  comprises  trans- 
portation, for  "transportation  is  essential  to  commerce,  or  rather  it 
is  commerce  itself,"  Hannibal  &  St.  Joseph  Ry.  Co.  v.  Husen  (1878), 
95  U.  S.  465.  It  includes  not  only  the  transportation  of 
commodities  but  also  of  persons,  The  Passenger  Cases  (1848), 
7  Howard,  283;  Henderson  v.  Mayor  of  New  York  (1875), 
92  U.  S.  259.  It  is  immaterial  whether  the  transportation  is  gratu- 
itous, Adams  Express  Co.  v.  United  States  (1909),  212  U.  S.  522,  or 
whether  it  is  for  the  carrier  himself  or  in  the  conduct  of  an  independ- 
ent business,  United  States  v.  Simpson  (1920),  252  U.  S.  465.  The 
transportation  of  oil  by  pipe  lines,  whether  the  oil  belongs  to  the 
owner  of  the  lines  or  not,  is  commerce,  The  Pipe  Line  Cases  (1914), 
234  U.  S.  548.  Commerce  also  includes  the  transmission  of  intelligence, 
either  by  telegraph,  Pensacola  Telegraph  Co.  v.  Western  Union  Tele- 
graph Co.  (1877),  96  U.  S.  1,  or  by  telephone.  Central  Union  Telephone 
Co.  V.  State  (1888),  118  Indiana,  207,  or  by  wireless,  Marconi  Wireless 
Telegraph  Co.  v.  Commonwealth  (1914),  218  Mass.  558.  "A  telegraph 
company  occupies  the  same  relation  to  commerce  as  a  carrier  of  mes- 
sages that  a  railroad  company  does  as  a  carrier  of  goods,"  Telegraph 
Co.  V.  Texas  (1882),  105  U.  S.  460.  "Other  commerce  deals  only  with 
persons  or  with  visible  and  tangible  things.  But  the  telegraph  trans- 
ports nothing  visible  and  tangible;  it  carries  only  ideas,  wishes,  or- 
ders and  intelligence,"  Western  Union  Telegraph  Co.  v.  Pendleton 
(1887),  122  U.  S.  347.  The  telegraphic  transmission  by  the  Morse 
code  of  stock  quotations  from  the  New  York  Stock  Exchange  to  Boston 
where  they  are  decoded  and  sent  to  tickers  of  local  subscribers  is  a 
commercial  transaction.  Western  Union  Telegraph  Co.  v.  Foster 
(1919),  247  U.  S.  105.  As  to  the  extent  to  which  telephone  lines  are 
instruments  of  interstate  commerce  see  Pomona  v.  Sunset  Telephone 
Co.   (1912),  224  U.  S.  330. 

Navigation  is  an  important  part  of  commerce,  and  "the  power  of 
Congress  to  regulate  commerce  comprehends  the  control  for  that  pur- 
pose, and  to  the  extent  necessary,  of  all  navigable  waters  of  the 
United  States  which  are  accessible  from  a  State  other  than  those  in 
which  they  lie.  For  this  purpose  they  are  the  public  property  of  the 
nation,"  Oilman  v.  Philadelphia  (1865),  3  Wallace,  724.  As  to  what  are 
navigable  waters,  the  Court,  in  The  Daniel  Ball  (1870),  10  Wallace, 
557,  said: 

Those  rivers  must  be  regarded  as  public  navigable  rivers  in 
law  which  are  mavigable  In  fact.  And  they  are  navigable  fn 
fact  when  they  are  used  or  are  susceptible  of  being  used  In 
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their  ordinary  condition,  as  highways  of  commerce,  over  which 
trade  and  travel  are  or  may  be  conducted   in  the  customary 
modes  of  trade  and  travel  on  water.    And  they  constitute  navi- 
gable waters  of  the  United  States  within  the  meaning  of  the 
acts    of    Congress,    in    contradistinction    from    the    navigable 
waters  of  the  States,  when  they  form  in  their  ordinary  condition 
by  themselves,  or  by  uniting  with  other  waters,  a  continued 
highway  over  which  commerce  is  or  may  be  carried  on  with 
other  States  or  foreign  countries  in  the  customary  modes  in 
which  such  commerce  is  conducted  by  water. 
The  fact  that  a  river  is  interrupted  by  falls  and  rapids  which  pre> 
vent  its  use  for  navigation  in  its  natural  condition  does  not  take  it 
out  of  the  class  of  navigable  waters.    "Carrying  places"  may  be  part  of  a 
navigable  waterway.     "The   capability   of   use   by  the   public   for   pur- 
poses of  transportation  and  commerce  affords  the  true  criterion  of  the 
navigability   of  a  river,   rather   than   the  extent   and   manner   of   that 
use,"   The   Montello    (1874),   20  Wallace,   430.     The  fact   that   a   river 
which  was  once  a  highway  of  commerce  has  fallen  into  disuse  either 
through  changes  in  the  course  of  trade  or  in  methods  of  navigation 
or  because  of  changes  in  its  own  condition  does  not  deprive  it  of  its 
legal   character   of  navigable   water,   for  its   navigability   may  be  re- 
stored,   Economy    Light    &    Power    Co.    v.    United    States    (1921),    256 
U.  S.  113.     The  jurisdiction  over  navigable  waters   which  the  United 
States  derives  from  the  commerce  clause  should  be  distinguished  from 
tta  admiralty  jurisdiction.     The  former  extends  only  to  waters  which 
are  highways  of  foreign  or  interstate  commerce,   while  the  exclusive 
admiralty  jurisdiction  of  the  Federal  Government  extends  to  all  navi- 
gable waters  of  the  United  States.     The  grants  of  power  under  the 
commerce  clause  and  under  the  admiralty  clause  are  entirely  separate 
and  distinct  and  have  no  necessary  connection  with  each  other.  The 
Belfast   (1869),  7  Wallace,  624,  640;   Insurance  Co.  v.  Dunham   (1870), 
11  Wallace,  1;  In  re  Garnett  (1891),  141  U.  S.  1.     For  further  discus- 
sion of  this  distinction  see  ante,  p.  182  et  scq. 

The  power  to  regulate  commerce  extends  to  all  the  instruments  by 
which  commerce  may  be  conducted.  Wharves  which  are  necessary 
to  the  delivery  of  interstate  or  foreign  commerce,  whether  owned  in- 
dependently or  by  land  or  of'ean  carriers,  are  instruments  of  com- 
merce, Southern  Pacific  Terminal  Co.  v.  Interstate  Commerce  Com- 
mission (1911),  219  U.  S.  498,  and  so  also  are  terminals  for  the  re- 
ception, lading  or  storage  of  freight,  United  States  v.  Brooklyn 
Terminal  (1919).  249  U.  S.  296.  Rivers  and  harbors  are  essential 
to  commerce  and  they  may  be  developed  and  improved  by  Congress 
In  the  exercise  of  Its  power  over  commerce,  Wisconsin  v.  Duluth  (1877), 
96  U.  8.  379,  and  it  may  protect  them  by  the  establishment  of 
harbor  lines  beyond  which  deposits  may  not  be  made  or  structures 
erected,  Philadelphia  Co.  v.  Stimson  (1912),  223  U.  S.  605.  For  the 
development  of  commerce  It  may  construct  canals,  even,  as  In  the 
case  of  the  Panama  Canal,  In  a  foreign  country,  Wilson  v.  Shaw  (1907), 
204  U.  8.  24. 

Ai  Congress  may  regulate  navigation  it  may  regulate  the  construc- 
tion or  maintenance  of  bridges  over  navigable  water.     In  the  absence 
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of  action  by  Congress,  a  State  maj^  authorize  the  construction  of  a 
bridge  over  a  navigable  stream,  but  Congress  may  at  any  time  inter- 
pose and  require  the  alteration  or  removal  of  such  a  bridge.  The 
State  of  Virginia  having  authorized  the  construction  of  a  bridge  across 
the  Ohio  river  at  WTieeling,  the  Supreme  Court  held  that  the  bridge 
was  an  obstruction  to  navigation  and  in  conflict  with  acts  of  Congress 
regulating  the  navigation  of  the  Ohio.  Subsequently  Congress  enacted 
legislation  declaring  the  bridge  in  question  a  lawful  structure  in  its 
then  position  and  elevation,  "The  regulation  of  commerce  includes  in- 
tercourse and  navigation,  and,  of  course,  the  power  to  determine  what 
shall  or  shall  not  be  deemed  in  judgment  of  law  an  obstruction  to 
navigation;  and  that  power  has  been  exercised  consistently  with  the 
continuance  of  the  bridge,"  Pennsylvania  v.  Wheeling  and  Belmont 
Bridge  Co.  (1855),  18  Howard,  421.  Although  the  bridge  "may  still 
be  an  obstruction  in  fact,  it  is  not  so  in  the  contemplation  of  law." 
A  bridge  may,  however,  be  a  link  in  a  turnpike  or  railway  and  its 
relation  to  commerce  by  land  may  be  more  important  than  its  relation 
to  the  navigation  of  the  streams  which  it  crosses.  The  degree  to 
which  one  kind  of  commerce  is  to  be  made  subservient  to  the  other 
is  to  be  determined  by  the  States  in  the  exercise  of  their  police  power 
unless  Congress  shall  intervene,  Oilman  v,  Philadelphia  (1865),  3  Wal- 
lace, 724;  Escanaba  Co.  v.  Chicago  (1882),  107  U.  S.  678;  John  T.  Card- 
well  V.  American  River  Bridge  Co.  (1885),  113  U.  S.  205,  Congress 
may  declare  a  bridge  an  unreasonable  obstruction  to  navigation  and 
require  its  removal,  Lake  Shore  and  Michigan  Southern  Ry.  v.  Ohio 
(1897),  165  U.  S.  365;  Monongahela  Bridge  v.  United  States  (1910), 
216  U.  S,  177.  Those  who  have  acted  under  the  authority  of  the 
State  necessarily  assume  the  risk  of  Federal  intervention  and  the 
consequent  destruction  of  their  property  without  compensation,  New- 
port &  Cincinnati  Bridge  Co.  v.  United  States  (1881),  105  U.  S.  471; 
Williamette  Iron  Bridge  Co.  v.  Hatch  (1888),  125  U.  S.  1.  It  is  for 
this  reason  that  the  consent  of  Congress  to  the  erection  of  bridges 
over  navigable  streams  is  so  frequently  asked  before  construction  be- 
gins. Congress  may  not  only  authorize  the  construction  of  bridges 
over  navigable  waters  by  private  companies  but  it  may  itself  con- 
struct such  bridges  or  create  a  corporation  for  that  purpose,  Luxton 
V,  North  River  Bridge  Co.  (1894),  153  U,  S.  525. 

The  necessary  incidents  of  commerce  and  all  the  component  parts 
of  commercial  intercourse  are  included  in  the  commerce  clause,  Dahnke- 
Walker  Milling  Co.  v,  Bondurant  (1921),  257  U.  S,  282.  The  hauling  of 
empty  cars  is  commerce,  Johnson  v.  Southern  Pacific  Ry.  (1904),  196 
U.  S.  1.  So  also  is  local  switching  service,  Missouri  Pacific  Ry.  v. 
Larrabee  Mills  (1209),  211  U.  S.  612.  An  agent  soliciting  passenger 
traffic  for  a  railway,  although  not  engaged  in  selling  tickets,  is  engaged 
in  commerce,  McCall  v.  California  (1890),  136  U.  S.  104.  Included  in 
the  term  transportation  are  all  the  services  In  connection  with  the 
receipt  of  the  property  transported,  Houston  &  Texas  Central  Ry,  v, 
Mayoa  (1906),  201  U,  S.  321.  Contracts  of  sale  which  cause  or  are 
intended  to  cause  a  movement  of  goods  are  commerce,  Caldwell  v. 
North  Carolina  (1903),  187  U.  S.  622,  and  so  also  are  leases  of  shoo 
machinery    which    involve    the    movement    of    machines.    United    Shoe 
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Machinery  Co.  t.  United  States  (1922),  258  U.  S.  451.  A  correspondence 
school  which  Is  in  regular  communication  with  its  pupils  sending  them 
instruction  and  text-books  is  engaged  in  commerce,  International  Text- 
book Co.  V.  Pigg  (1910),  217  U.  S.  91.  A  bill  of  lading  is  a  contract 
for  the  transportation  of  goods,  as  well  as  a  receipt  for  the  goods 
delivered  to  the  carrier  and  is  an  essential  instrumentality  of  com- 
merce. Almy  V.  California  (1S60),  24  Howard,  169. 

Production  precedes  sale  and  the  processes  of  production  are  gen- 
erally held  not  to  be  commerce  within  the  meaning  of  the  Constitution. 
Hence  manufacture  is  not  commerce,  Kidd  v.  Pearson  (1888),  128  U. 
S.  1,  even  though  the  maker  intends  the  product  for  interstate  trade, 
United  States  v.  E.  C.  Knight  Co.  (1895),  156  U.  S.  1;  Crescent  Cotton 
Oil  Co.  V.  Mississippi  (1921),  257  U.  S.  129.  Mining  also  is  not 
commerce,  United  Mine  Workers  v.  Coronado  Coal  Co.  (1922),  259  U.  S. 
344.  "Its  character  in  this  regard  is  intrinsic,  la  not  affected  by  the 
Intended  use  or  disposal  of  the  product,  is  not  controlled  by  contractual 
engagements,  and  persists  even  though  the  business  be  conducted  in 
close  connection  with  interstate  commerce,"  Oliver  Iron  Mining  Co. 
V.  Lord  (1923).  2G2  U.  S.  172,  178.  The  planting  of  oysters  is  not 
commerce,  which  "has  nothing  to  do  with  land  while  producing  but 
only  with  the  product  after  it  has  become  the  subject  of  trade," 
McCready  v.  Virginia  (1877),  94  U.  S.  391.  Brokers  taking  orders  and 
transmitting  them  to  other  States  for  the  purchase  or  sale  of  grain 
or  cotton  on  speculation  are  not  engaged  in  commerce  for  such  con- 
tracts do  not  necessarily  result  in  any  movement  of  commodities. 
Ware  and  Inland  v.  Mobile  County  (1908),  209  U.  S.  405;  but  if  such 
transactions  on  boards  of  trade  and  stock  or  grain  exchanges  obstruct 
or  burden  Interstate  commerce,  their  regulation  comes  within  the 
commerce  power  of  Congress,  Chicago  Board  of  Trade  v.  Olsen  (1923), 
262  U.  S.  1.  A  corporation  engaged  in  inquiring  into  the  credit  and 
commercial  standing  of  individual  firms  or  corporations  and  reporting 
thereon  to  persons  in  other  States  is  not  engaged  in  commerce.  United 
States  Fidelity  and  Guaranty  Co.  v.  Kentucky  (1913),  231  U.  S.  394,  nor 
are  labor  agents  who  hire  people  to  be  employed  outside  the  State, 
Williams  V.  Fears  (1900),  179  U.  S.  270.  A  labor  union  Is  not  part 
of  commerce  and  hence  an  act  of  Congress  making  it  a  criminal  offense 
for  a  carrier  to  discharge  an  employee  because  of  membership  therein 
is  not  within  the  commerce  clause,  Adair  v.  United  States  (1908),  208 
U.  S.  IGl.  The  receipt  of  deposits  of  money  for  transmission  to 
another  State  is  subject  to  local  regulation,  Engel  v.  O'Malley  (1911), 
219  U.  S.  128,  as  is  also  the  buying  and  selling  of  bills  of  exchange, 
Nathan  v.  I^oulsiana  (1850),  8  Howard,  73.  The  case  of  Blumenstock 
BrothfTS  V.  Curtis  Publishing  Co.  (1920),  252  U.  S.  436,  was  an  un- 
usual one.  The  plaintiff,  an  advertising  agent  engaged  In  making 
contracts  for  advertising,  alleged  that  the  defendant  through  its  vari- 
ous publications,  especially  "The  Saturday  Evening  Post,"  had  a 
Tlrtual  monopoly  of  a  certain  field  of  advertising,  and  had  refused  to 
ent*»r  Into  advertising  contracts  with  the  plaintiff  unless  the  defend- 
ant should  be  allowed  to  control  the  amount  of  advertising  that  the 
plaintiff  should  place  with  other  publishers.  The  plaintiff  contended 
that  this  was  a  monopoly  In  restraint  of   trade   in   violation   of   the 
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Sherman  Anti-Trust  Act.  But  the  Court  held  that  while  the  distribu- 
tion of  the  journals  involved  is  commerce,  the  making  of  contract^ 
for  advertising  therein  is  not.  The  decision  in  Paul  v.  Virginia  (1868), 
8  Wallace,  168,  which  has  been  characterized  as  the  "progenitor  case," 
has  been  much  criticised  but  has  been  steadily  followed.  Its  doctrine 
was  reexamined  in  the  light  of  subsequent  decisions  and  was  reaflBrmed 
in  New  York  Life  Insurance  Co.  v.  Deer  Lodge  County  (1913),  231 
U.  S.  495.  The  same  result  was  reached  by  the  House  of  Lords  in 
Citizen's  Insurance  Co.  v.  Parsons  (1881),  7  L.  R.  Appeal  Cases,  96,  111. 
The  rule  was  applied  to  a  contract  of  marine  insurance  in  Hooper  v. 
California  (1895),  155  U.  S.  647,  where  the  Court  adverted  to  the 
distinction  between  commerce  "or  an  instrumentality  thereof  on  the 
one  side,  and  the  mere  incidents  which  may  attend  the  carrying  on 
of  such  commerce  on  the  other."  The  connection  between  marine 
insurance  and  foreign  commerce  is  so  close,  however,  that  a  stamp  tax 
upon  policies  insuring  exports  against  marine  risks  has  been  held 
to  be  a  tax  on  exports,  Thames  &  Mersey  Marine  Insurance  Co.  v. 
United  States  (1915),  237  U.  S.  19.  As  to  a  contract  of  mutual  life 
insurance  see  New  York  Life  Insurance  Co.  v.  Cravens  (1900),  178  U. 
S.  389.  As  to  the  power  of  a  State  to  tax  the  business  of  a  foreign 
insurance  company  done  within  its  limits,  see  Equitable  Life  Assu»* 
ance  Society  v.  Pennsylvania  (1915),  238  U.  S.  143. 

For  the  history  of  the  adoption  and  interpretation  of  the  commerce 
clause  see  Bancroft,  History  of  the  Constitution  of  the  United  States, 
I,  184-209,  249-51,  267-278;  Brown,  The  Commercial  Power  of  Congress; 
Calvert,  The  Regulation  of  Commerce  under  the  Federal  Constitution; 
Cooke,  The  Commerce  Clause  of  the  Constitution;  The  Federalist,  Nos. 
7,  11,  22,  42;  Fiske,  The  Critical  Penod  of  American  History,  ch.  iv; 
Judson,  The  Law  of  Interstate  Commerce;  McLaughlin,  The  Confedera- 
tion and  the  Constitution;  Prentice  and  Egan,  The  Commerce  Clause  of 
the  Federal  Constitution;  Story,  Commentaries,  sees.  1054-1101;  War- 
ren, The  Supreme  Court  in  United  States  History,  III,  ch.  xxxviii; 
Willoughby,  The  Constitutional  Law  of  the  United  States,  II,  629-773. 
For  an  excellent  account  of  the  economic  background  of  the  decision  in 
Gibbons  v.  Ogden,  see  Prentice,  The  Federal  Power  over  Carriers  and 
Corporations,  ch.  iii.  An  excellent  and  voluminous  collection  of  de- 
cisions interpreting  the  commerce  clause  is  Needham,  Cases  on  Foreign 
and  Interstate  Commerce.  See  also  P.  C.  Knox,  The  Development  of 
the  Federal  Power  to  Regulate  Commerce,  Yale  Law  Journal,  XVII, 
139;  W.  C.  Noyes,  The  Interpretation  of  the  Commerce  Clause,  Yale 
Law  Journal,  xvi,  253;  E.  B.  Whitney,  Commercial  Retaliation  Between 
the  States,  American  Law  Review^  XIX,  62. 
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Section  2.    What  is  Foreign  and  Interstate  Commerce. 
THE  DANIEL  BALL. 

Supreme  Coibt  of  the  United  States.     1871. 
10   Wallace,  557. 

Appeal  from  the  Circuit  Court  for  the  Western  District  of 
Michigan. 

[By  an  act  of  Congress  passed  in  1838,  5  Stat.  304,  amended 
in  1852,  10  Stat.  61,  it  was  provided  that  steam  vessels  engaged 
in  transporting  passengers  or  merchandise  upon  'Hhe  bays, 
lakes,  rivers,  or  other  navigable  waters  of  the  United  States" 
should  be  licensed  and  inspected.  In  1868,  the  Daniel  Ball, 
a  steam  vessel  wliich  had  not  been  so  licensed  or  inspected,  was 
navigating  the  Grand  River  between  the  cities  of  Grand  Rapids 
and  Grand  Haven,  both  in  the  State  of  Michigan.  It  was  carry- 
ing goods  coming  from  or  going  to  points  outside  of  Michigan, 
but  was  not  operating  in  connection  with  any  railway  or  steam- 
ship line  although  at  both  Grand  Haven  and  Grand  Rapids 
there  were  railways  or  steamship  lines  which  were  engaged  in 
interstate  traffic.  A  libel  filed  against  the  vessel  for  operating 
without  Federal  license  or  inspection  having  been  dismissed  by 
:h9  District  Court,  the  Circuit  Court  reversed  the  decision. 
The  owner  of  the  vessel  appealed.] 

Mr.  Justice  Field  .  .  .  delivered  the  opinion  of  the 
court.    .    .    . 

Two  questions  are  presented  in  this  case  for  our  determination. 

First :  Whether  the  steamer  was  at  the  time  designated  in  the 
libel  engaged  in  transporting  merchandise  and  passengers  on  a 
navigable  water  of  the  United  States  within  the  meaning  of 
the  acts  of  Congress ;  and. 

Second :  Whether  those  acts  are  applicable  to  a  steamer  en- 
gaged as  a  common  carrier  between  places  in  the  same  State, 
when  a  portion  of  the  merchandise  transported  by  her  is  destined 
to  places  in  other  States,  or  comes  from  places  without  the 
State,  she  not  running  in  connection  with  or  in  continuation 
of  any  line  of  steamers  or  other  vessels,  or  any  railway  line  lead- 
ing to  or  from  another  State. 

T^pon  the  first  of  these  questions  we  entertain  no  doubt.  The 
doctrine  of  the  common  law  as  to  the  navigability  of  waters 
has  no  application  in  this  country.     Here  the  ebb  and  flow  of 
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the  tide  do  not  constitute  the  usual  test,  as  in  England,  or  any 
test  at  all  of  the  navigability  of  waters.  .  .  .  Those  rivers 
must  be  regarded  as  public  navigable  rivers  in  law  which  are 
navigable  in  fact.  And  they  are  navigable  in  fact  when  they 
are  used,  or  are  susceptible  of  being  used,  in  their  ordinary 
condition,  as  highways  for  commerce,  over  which  trade  and 
travel  are  or  may  be  conducted  in  the  customary  modes  of 
trade  and  travel  on  water.  And  they  constitute  navigable 
waters  of  the  United  States  within  the  meaning  of  the  acts  of 
Congress,  in  contradistinction  from  the  navigable  waters  of 
the  States,  when  they  form  in  their  ordinary  condition  by 
themselves,  or  by  uniting  with  other  waters,  a  continued  high- 
way over  which  commerce  is  or  may  be  carried  on  with  other 
States  or  foreign  countries  in  the  customary  modes  in  which 
such  commerce  is  conducted  by  water. 

If  we  apply  this  test  to  Grand  River,  the  conclusion  follows 
that  it  must  be  regarded  as  a  navigable  water  of  the  United 
States.  From  the  conceded  facts  in  the  case  the  stream  is 
capable  of  bearing  a  steamer  of  one  hundred  and  twenty-three 
tons  burden,  laden  with  merchandise  and  passengers,  as  far  as 
Grand  Rapids,  a  distance  of  forty  miles  from  its  mouth  in  Lake 
Michigan.  And  by  its  junction  with  the  lake  it  forms  a  con- 
tinued highway  for  commerce,  both  with  other  States  and  with 
foreign  countries,  and  is  thus  brought  under  the  direct  control 
of  Congress  in  the  exercise  of  its  commercial  power. 

That  power  authorizes  all  appropriate  legislation  for  the  pro- 
tection or  advancement  of  either  interstate  or  foreign  commerce, 
and  for  that  purpose  such  legislation  as  will  insure  the  con- 
venient and  safe  navigation  of  all  the  navigable  waters  of  the 
United  States,  whether  that  legislation  consists  in  requiring 
the  removal  of  obstructions  to  their  use,  in  prescribing  the 
form  and  size  of  the  vessels  employed  upon  them,  or  in  sub- 
jecting the  vessels  to  inspection  and  license,  in  order  to  insure 
their  proper  construction  and  equipment.  "The  power  to  reg- 
ulate commerce,"  this  court  said  in  Gilman  v.  Philadelphia, 
3  Wallace,  724,  *' comprehends  the  control  for  that  purpose, 
and  to  the  extent  necessary,  of  all  navigable  waters  of  the 
United  States  which  are  accessible  from  a  State  other  than 
those  in  which  they  lie.  For  this  purpose  they  are  the  public 
property  of  the  nation,  and  subject  to  all  the  requisite  legis- 
lation of  Congress." 

But  it  is  contended  that  the  steamer  Daniel  Ball  was  only 
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engaged  in  the  internal  commerce  of  the  State  of  Michigan, 
and  was  not,  therefore,  required  to  be  inspected  or  licensed, 
even  if  it  be  conceded  that  Grand  River  is  a  navigable  water 
of  the  United  States;  and  this  brings  us  to  the  consideration 
of  the  second  question  presented. 

There  is  undoubtedly  an  internal  commerce  which  is  subject 
to  the  control  of  the  States.  The  power  delegated  to  Congress 
is  limited  to  commerce  "among  the  several  States,'*  with  for- 
eign nations,  and  with  the  Indian  tribes.  This  limitation  neces- 
sarily excludes  from  Federal  control  all  commerce  not  thus  desig- 
nated, and  of  course  that  commerce  which  is  carried  on  entirely 
within  the  limits  of  a  State,  and  does  not  extend  to  or  affect 
other  States.  Gibbons  v.  Ogden,  9  Wheaton,  194,  195.  In  this 
case  it  is  admitted  that  the  steamer  was  engaged  in  shipping 
and  transporting  down  Grand  River,  goods  destined  and  marked 
for  other  States  than  ]\Iichigan,  and  in  receiving  and  trans- 
porting up  the  river  goods  brought  within  the  State  from  with- 
out its  limits;  but  inasmuch  as  her  agency  in  the  transporta- 
tion was  entirely  within  the  limits  of  the  State,  and  she  did  not 
run  in  connection  with,  or  in  continuation  of,  any  line  of  ves- 
sels or  railway  leading  to  other  States,  it  is  contended  that  she 
was  engaged  entirely  in  domestic  commerce.  But  this  conclu- 
sion does  not  follow.  So  far  as  she  was  employed  in  trans- 
porting goods  destined  for  other  States,  or  goods  brought  from 
witliout  the  limits  of  Michigan  and  destined  to  places  within 
that  State,  she  was  engaged  in  commerce  between  the  States, 
and  however  limited  that  commerce  may  have  been,  she  was, 
so  far  as  it  went,  subject  to  the  legislation  of  Congress.  She 
was  employed  as  an  instrument  of  that  commerce;  for  when- 
ever a  commodity  has  begun  to  move  as  an  article  of  trade 
from  one  State  to  another,  commerce  in  that  commodity  be- 
tween the  States  has  commenced.  The  fact  that  several  dif- 
ferent and  independent  agencies  are  employed  in  transporting 
the  commodity,  some  acting  entirely  in  one  State,  and  some 
acting  through  two  or  more  States,  does  in  no  respect  affect 
the  character  of  the  transaction.  To  the  extent  in  which  each 
agency  acts  in  that  transportation,  it  is  subject  to  the  regula- 
tion of  Congress. 

It  is  said  that  if  the  position  here  asserted  be  sustained, 
there  is  no  such  thing  as  the  domestic  trade  of  a  State;  that 
Congress  may  take  the  entire  control  of  the  commerce  of  the 
country,  and  extend  its  regulations  to  the  railroads  within  a 
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State   on   which    grain   or   fruit   is   transported   to   a   distant 
market. 

We  answer  that  the  present  case  relates  to  transportation 
on  the  navigable  waters  of  the  United  States,  and  we  are  not 
called  upon  to  express  an  opinion  upon  the  power  of  Congress 
over  interstate  commerce  when  carried  on  by  land  transporta- 
tion. And  we  answer  further,  that  we  are  unable  to  draw  any 
clear  and  distinct  line  between  the  authority  of  Congress  to 
regulate  an  agency  employed  in  commerce  between  the  States, 
when  that  agency  extends  through  two  or  more  states,  and 
when  it  is  confined  in  its  action  entirely  within  the  limits  of 
a  single  State.  If  its  authority  does  not  extend  to  an  agency 
in  such  commerce,  when  that  agency  is  confined  within  the 
limits  of  a  State,  its  entire  authority  over  interstate  commerce 
may  be  defeated.  Several  agencies  combining,  each  taking  up 
the  commodity  transported  at  the  boundary  line  at  one  end 
of  a  State,  and  leaving  it  at  the  boundary  line  at  the  other 
end,  the  Federal  jurisdiction  would  be  entirely  ousted,  and  the 
constitutional  provision   would   become   a   dead  letter.    .    .    . 

Affirmed. 


LORD  V.  STEAMSHIP  COMPANY. 

Supreme  Court  of  the  Unii-ed  State8.     1881. 
102  United  States,  541. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  California. 

[Section  4283  of  the  United  States  Revised  Statutes  provided 
that  the  liability  of  the  o^vner  of  any  vessel  for  any  loss  of 
goods  shipped  thereon  or  for  any  collision  or  damage  incurred 
without  the  privity  or  knowledge  of  the  owner  should  not  ex- 
ceed the  interest  of  the  owner  in  the  vessel  and  the  freight  then 
pending.  The  steamship  Ventura  employed  in  navigation  be- 
tween San  Francisco  and  San  Diego,  both  in  California,  was 
totally  lost  with  all  her  freight  and  cargo.  In  a  suit  against 
her  owner  as  a  common  carrier  to  recover  the  value  of  the  goods 
lost,  the  owner  pleaded  exemption  under  the  above  statute.  The 
court  charged  that  if  the  loss  occurred  solely  through  the  negli- 
gence  of   the   master   and   without   the   privity   knowledge   or 
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neglect  of  the  owner,  the  latter  was  exonerated  by  the  statute 
even  though  the  goods  were  being  transported  between  two 
points  in  California.  Judgment  was  given  for  the  defendant 
and  a  writ  of  error  was  sued  out.] 

ilR.  Chief  Justice  Waite,    .    .    .    delivered  the  opinion  of 

the  court 

The  single  question  presented  by  the  assignment  of  errors  is, 
whcUier  Congress  lias  power  to  regulate  the  liability  of  the  own- 
ers of  vessels  navigating  the  high  seas,  but  engaged  only  in  the 
transportation  of  goods  and  passengers  betw^een  ports  and  places 
in  the  same  State.  It  is  conceded  that  while  the  Ventura  car- 
ried goods  from  place  to  place  in  California,  her  voyages  were 
always  ocean  voyages. 

Congress  has  power  "to  regulate  commerce  with  foreign  na- 
tions and  among  tlie  several  States,  and  wdth  the  Indian  tribes'* 
(Const.,  art.  1,  §  8),  but  it  has  nothing  to  do  with  the  purely 
internal  commerce  of  the  States,  that  is  to  say,  with  such  com- 
merce as  is  carried  on  between  different  parts  of  the  same  State, 
if  its  operations  are  confined  exclusively  to  the  jurisdiction  and 
territory  of  that  State,  and  do  not  affect  other  nations  or  States 
or  tlie  Indian  tribes.  This  has  never  been  disputed  since  the 
case  of  Gibbons  v.  Ogden,  9  Wheat.  1.  The  contracts  sued  on 
in  the  present  case  were  in  effect  to  carry  goods  from  San  Fran- 
cisco to  San  Diego  by  the  way  of  the  Pacific  Ocean.  They  could 
not  be  performed  except  by  going  not  only  out  of  California, 
but  out  of  the  United  States  as  well. 

Commerce  includes  intercourse,  navigation,  and  not  traffic 
alone.  This  also  was  settled  in  Gibbons  v.  Ogden,  supra.  ''Com- 
merce with  foreign  nations,"  says  Mr.  Justice  Daniel,  for  the 
court,  in  Veazie  v.  Moor,  14  IIow.  568,  "must  signify  commerce 
which,  in  some  sense,  is  necessarily  connected  with  these  nations, 
transactions  which  either  immediately  or  at  some  stage  of  their 
progress  mu.st  be  .extraterritorial."    .     .     . 

The  Pacific  Ocean  belongs  to  no  one  nation,  but  is  the  com- 
mon property  of  all.  When,  therefore,  the  Ventura  went  out 
from  San  Francisco  or  San  Diego  on  her  several  voyages,  she 
entered  on  a  navigation  which  was  necessarily  connected  with 
other  nations.  Wliile  on  the  ocean  her  national  character  only 
was  recognized,  and  she  was  subject  to  such  laws  as  the  com- 
mcrrial  nations  of  the  world  had,  by  usage  or  otherwise,  agreed 
on  for  tlie  government  of  the  vehicles  of  commerce  occupying 
this  common  property   of   all   mankind-     She   was  navigating 
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among  the  vessels  of  other  nations  and  was  treated  by  them  as 
belonging  to  the  country  whose  flag  she  carried.  True,  she 
was  not  trading  with  them,  but  she  was  navigating  ^^^th  them, 
and  consequently  with  them  was  engaged  in  commerce.  If  in 
her  navigation  she  inflicted  a  wrong  on  another  country,  the 
United  States,  and  not  the  State  of  California,  must  answer  for 
what  was  done.  In  every  just  sense,  therefore,  she  was,  while 
on  the  ocean,  engaged  in  commerce  with  foreign  nations,  and 
as  such  she  and  the  business  in  which  she  was  engaged  were 
subject  to  the  regulating  power  of  Congress, 

Navigation  on  the  high  seas  is  necessarily  national  in  its  char- 
acter. Such  navigation  is  clearly  a  matter  of  **  external  con- 
cern,'' affecting  the  nation  as  a  nation  in  its  external  affairs. 
It  must,  therefore,  be  subject  to  the  national  government.  .  .  . 
The  contracts  sued  on  do  not  relate  to  the  purely  internal  com- 
merce of  a  State,  but  impliedly,  at  least,  connect  themselves 
with  the  commerce  of  the  world,  because  in  their  performance 
the  laws  of  nations  on  the  high  seas  may  be  involved,  and  the 
United  States  compelled  to  respond. 

Having  found  ample  authority  for  the  act  as  it  now  stands 
in  the  commerce  clause  of  the  Constitution,  it  is  unnecessary  to 
consider  whether  it  is  within  the  judicial  power  of  the  United 
States  over  cases  of 'admiralty  and  maritime  jurisdiction. 

Judgment  affirmed. 
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Supreme  Court  of  the  United  States.     1886. 
116  United  States,  517. 

Error  to  the  Supreme  Court  of  the  State  of  New  Hampshire. 

[In  1880  Coe  and  others  owned  a  large  number  of  logs  cut  in 
New  Hampshire  and  brought  down  during  the  winter  to  the 
banks  of  Clear  Stream  in  the  town  of  Errol,  New  Hampshire, 
preparatory  to  being  floated  down  the  Androscoggin  River  to 
Ii<iwiston,  Maine,  for  manufacture  and  sale.  He  also  owned 
logs  cut  in  ]\Iaine  which  had  been  floated  down  to  Errol  where 
they  were  detained  by  low  water.  Coe  and  his  associates  had 
for  twenty  years  used  the  Ac/lroscoggin  River  as  a  highway  for 
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the  floatage  of  timber  from  Ne^sr  Hampshire  to  Lewiston,  Maine. 
The  selectmen  of  the  to\Mi  of  Errol  having  taxed  both  lots  of 
logs,  Coe  filed  a  petition  for  abatement  of  taxes.  The  Supreme 
Court  of  New  Hampshire  sust<ained  the  tax  on  the  logs  cut  in 
New  Hampshire  but  abated  that  on  the  logs  cut  in  Maine.  Coe 
sued  out  a  writ  of  error.] 

to.  Justice   Bradley   delivered  the   opinion  of  the  court. 

•    •    • 

Are  the  products  of  a  State,  though  intended  for  exportation 
to  another  State,  and  partially  prepared  for  that  purpose  by 
being  deposited  at  a  place  or  port  of  shipment  within  the  State, 
liable  to  be  taxed  like  other  property  within  the  State? 

Do  the  owner's  state  of  mind  in  relation  to  the  goods,  that  is, 
his  intent  to  export  them,  and  his  partial  preparation  to  do  so, 
exempt  them  from  taxation?  This  is  the  precise  question  for 
solution. 

This  question  does  not  present  the  predicament  of  goods  in 
course  of  transportation  through  a  State,  though  detained  for  a 
time  within  tlie  State  by  low  water  or  other  causes  of  delay,  as 
was  the  case  of  the  logs  cut  in  the  State  of  Maine,  the  tax  on 
which  was  abated  by  the  Supreme  Court  of  New  Hampshire. 
Such  goods  are  already  in  the  course  of  commercial  transporta- 
tion, and  are  clearly  under  the  protection  of  the  Constitution. 
And  80,  we  think,  would  the  goods  in  question  be  when  actually 
started  in  the  course  of  transportation  to  another  State,  or  de- 
livered to  a  carrier  for  such  transportation.     There  must  be  a 
point  of  time  when  they  cease  to  be  governed  exclusively  by  the 
domestic  law  and  begin  to  be  governed  and  protected  by  the  na- 
tional law  of  commercial  regulation,  and  that  moment  seems  to 
us  to  be  a  legitimate  one  for  this  purpose,  in  which  they  com- 
mence their  final  movement  for  transportation  from  the  State 
of  thoir  origin  to  that  of  their  destination.    When  the  products 
of  the  fann  or  the  forest  are  collected  and  brought  in  from  the 
surrounding  country  to  a  town  or  station  serving  as  an  entrepot 
for  that  particular  region,  whether  on  a  river  or  a  line  of  rail- 
road, such  products  are  not  yet  exports,  nor  are  they  in  process 
of  exportation,  nor  is  exportation  begun  until  they  are  commit- 
ted to  the  common  carrier  for  transportation  out  of  the  State 
to  the  St<itc  of  their  destination,  or  have  started  on  their  ulti- 
mate passage  to  that  State.    Until  then  it  is  reasonable  to  regard 
them  as  not  only  within  the  State  of  their  origin,  but  as  a  part 
of  the  general  mass  of  property  of  that  State,  subject  to  its  juris- 
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diction,  and  liable  to  taxation  there,  if  not  taxed  by  reason  of 
their  being  intended  for  exportation,  but  taxed  without  any  dis- 
crimination, in  the  usual  way  and  manner  in  which  such  prop 
erty  is  taxed  in  the  State. 

Of  course  they  cannot  be  taxed  as  exports;  that  is  to  say, 
they  cannot  be  taxed  by  reason  or  because  of  their  exportation 
or  intended  exportation ;  for  that  would  amount  to  laying  a  duty 
on  exports,  and  would  be  a  plain  infraction  of  the  Constitution, 
which  prohibits  any  State,  without  the  consent  of  Congress, 
from  laying  any  imposts  or  duties  on  imports  or  exports;  and, 
although  it  has  been  decided.  Woodruff  v.  Parham,  8  Wall.  123, 
that  this  clause  relates  to  imports  from,  and  exports  to,  foreign 
countries,  yet  when  such  imposts  or  duties  are  laid  on  imports 
or  exports  from  one  State  to  another,  it  cannot  be  doubted  that 
such  an  imposition  would  be  a  regulation  of  commerce  among 
the  States,  and,  therefore,  void  as  an  invasion  of  the  exclusive 
power  of  Congress.  See  Walling  v.  Michigan,  116  U.  S.  446, 
decided  at  the  present  term,  and  cases  cited  in  the  opinion  in 
that  case.  But  if  such  goods  are  not  taxed  as  exports,  nor  by 
reason  of  their  exportation,  or  intended  exportation,  but  are 
taxed  as  part  of  the  general  mass  of  property  in  the  State,  at 
the  regular  period  of  assessment  for  such  property  and  in  the 
usual  manner,  they  not  being  in  course  of  transportation  at  the 
time,  is  there  any  valid  reason  why  they  should  not  be  taxed? 
Though  intended  for  exportation,  they  may  never  be  exported ; 
the  owner  has  a  perfect  right  to  change  his  mind;  and  until 
actually  put  in  motion,  for  some  place  out  of  the  State,  or  com- 
mitted to  the  custody  of  a  carrier  for  transportation  to  such 
place,  why  may  they  not  be  regarded  as  still  remaining  a  part 
of  the  general  mass  of  property  in  the  State?  If  assessed  in 
an  exceptional  time  or  manner,  because  of  their  anticipated  de- 
parture, they  might  well  be  considered  as  taxed  by  reason  of 
their  exportation  or  intended  exportation;  but  if  assessed  in 
the  usual  way,  when  not  under  motion  or  shipment,  we  do  not 
see  why  the  assessment  may  not  be  valid  and  binding. 

The  point  of  time  when  State  jurisdiction  over  the  commodi 
ties  of  commerce  begins  and  ends  is  not  an  easy  matter  to  desig- 
nate or  define,  and  yet  it  is  highly  important,  both  to  the  ship- 
per and  to  the  State,  that  it  should  be  clearly  defined  so  as  to 
avoid  all  ambiguity  or  question.  In  regard  to  imports  from 
foreign  countries,  it  was  settled  in  the  case  of  Brown  v.  Mary- 
land, 12  Wheat.  419,  that  the  State  cannot  impose  any  tax  or 
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duty  on  such  goods  so  long  as  they  remain  the  property  of  the 
importer,  and  continue  in  the  original  form  or  packages  in 
which  they  were  imported ;  the  right  to  sell  without  any  restric- 
tion imposed  by  the  State  being  a  necessary  incident  of  the 
right  to  import  without  such  restriction.     .     .     . 

But  no  definite  rule  has  been  adopted  wdth  regard  to  the 
point  of  time  at  which  the  taxing  power  of  the  State  ceases  as 
to  goods  exported  to  a  foreign  country  or  to  another  State. 
What  we  have  already  said,  how^ever,  in  relation  to  the  products 
of  a  State  intended  for  exportation  to  another  State  will  indi- 
cate the  view  which  seems  to  as  the  sound  one  on  that  subject, 
namely,  that  such  goods  do  not  cease  to  be  part  of  the  general 
mass  of  property  in  the  State,  subject,  as  such,  to  its  jurisdic- 
tion, and  to  taxation  in  the  usual  way,  until  they  have  been 
shipped,  or  entered  ^vith  a  common  carrier  for  transportation 
to  another  State,  or  have  been  started  upon  such  transportation 
in  a  continuous  route  or  journey.  We  think  that  this  must  be 
the  true  rule  on  the  subject.  It  seems  to  us  untenable  to  hold 
that  a  crop  or  a  herd  is  exempt  from  taxation  merely  because 
it  is,  by  its  owner,  intended  for  exportation.  If  such  were  the 
rule  in  many  States  there  would  be  nothing  but  the  lands  and 
real  estate  to  bear  the  taxes.  Some  of  the  Western  States  pro- 
duce very  little  except  wheat  and  com,  most  of  which  is  in- 
tended for  export;  and  so  of  cotton  in  the  Southern  States. 
Certainly,  as  long  as  these  products  are  on  the  lands  which 
produce  them,  they  are  part  of  the  general  property  of  the 
State.  And  so  we  think  they  continue  to  be  until  they  have 
entered  upon  their  final  journey  for  leaving  the  State  and  go- 
ing into  another  State.  .  .  .  But  this  movement  does  not 
begin  until  the  articles  have  been  shipped  or  started  for  trans- 
portation from  the  one  State  to  the  other.  The  carrying  of  them 
in  carts  or  other  vehicles,  or  even  floating  them,  to  the  depot 
where  the  journey  is  to  commence  is  no  part  of  that  journey. 
That  Is  all  preliminary  work,  performed  for  the  purpose  of 
putting  the  property  in  a  state  of  preparation  and  readiness 
for  transportation.  Until  actually  launched  on  its  way  to  an- 
other State,  or  committed  to  a  common  carrier  for  transporta- 
tion to  such  State,  its  destination  is  not  fixed  and  certain.  It 
may  be  sold  or  othenvLse  disposed  of  within  the  State,  and  never 
put  in  course  of  transportation  out  of  the  State.  Carn^ng  it 
from  the  farm,  or  the  forest,  to  the  depot,  is  only  an  interior 
movement  of  the  property,  entirely  within  the  State,  for  the 
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purpose,  it  is  true,  but  only  for  the  purpose,  of  putting  it  into 
a  course  of  exportation;  it  is  no  part  of  the  exportation  itself. 
Until  sliipped  or  started  on  its  final  journey  out  of  the  State 
its  exportation  is  a  matter  altogetlier  in  fieri,  and  not  at  all  a 
fixed  and  certain  thing.    ,    ,    . 

Affirmed. 


HANLEY  V.  KANSAS  CITY  SOUTHERN  RAILWAY  CO. 

Supreme  Court  of  the  United  States.    1903. 
187  United  States,  617. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  in  the  Circuit  Court  by  a 
railway  company  incorporated  under  the  laws  of  Missouri, 
against  the  railroad  commissioners  of  Arkansas,  seeking  an  in- 
junction against  their  fixing  and  enforcing  certain  rates,  as  we 
shall  explain.  The  bill  was  demurred  to  for  want  of  equity, 
the  demurrer  was  overruled,  and  a  decree  was  entered  for  the 
plaintiff.  The  defendants  bring  the  ease  here  by  appeal.  106 
Fed.  Rep.  353. 

The  plaintiff  owns  a  road  running  through  several  States  and 
Territories.  The  road  after  leaving  Missouri  runs  for  twenty- 
eight  miles  and  a  fraction  through  Arkansas  to  tlie  dividing  line 
between  that  State  and  the  Indian  Territory,  then  nearly  one 
hundred  and  twenty-eight  miles  in  the  Territory,  and  then  over 
one  hundred  and  seventeen  miles  in  Arkansas  again  to  Texas. 
There  is  also  a  branch  line  running  from  Fort  Smith,  in  Arkan- 
sas, to  Spiro,  in  the  Indian  Territory,  about  a  mile  of  which  is 
in  the  State  and  fifteen  in  the  Territor^^  and  there  are  other 
branches.  Goods  were  shipped  from  Fort  Smith  by  way  of 
Spiro  and  the  road  in  the  Indian  Territory  to  Grannis,  in 
Arkansas,  on  a  through  bill  of  lading,  the  total  distance  being 
a  little  more  than  fifty-two  miles  in  Arkansas,  and  nearly  sixty- 
four  in  the  Indian  Territor5\  For  this  the  railroad  company 
charged  a  sum  in  excess  of  the  rate  fixed  by  the  railroad  commis- 
sioners, and  was  summoned  before  them  under  the  State  law. 
The  commissioners  decided  that  the  company  was  liable  to  a 
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penalty  under  the  State  statute,  assert  their  right  to  fix  rates 
for  eontinuous  transportation  between  two  points  in  Arkansas, 
even  when  a  lar^re  part  of  the  route  is  outside  the  State  through 
the  Indian  Territory  or  Texas,  and  intend  to  enforce  compliance 
with  these  rates.  The  only  question  argued  and  the  only  one 
that  we  shall  discuss  is  whether  the  action  of  the  commissioners 
Is  within  the  power  of  a  State,  or  whether  it  is  bad  as  interfer- 
ing with  the  power  of  Congress  to  regulate  commerce  among 
the  several  States  and  with  the  Indian  tribes.  Smyth  v.  Ames, 
169  U.  S.  466,  517.    .    .    . 

The  transportation  of  these  goods  certainly  went  outside  of 
Arkansas,  and  we  are  of  opinion  that  in  its  aspect  of  commerce 
it  was  not  confined  within  the  State.  Suppose  that  the  Indian 
Territory  were  a  State  and  should  try  to  regulate  such  traffic, 
what  would  stop  it?  Certainl}^  not  the  fiction  that  the  com- 
merce was  confined  to  Arkansas.  If  it  could  not  interfere  the 
only  reason  would  be  that  this  was  commerce  among  the  States. 
But  if  this  commerce  would  have  that  character  as  against  the 
State  supposed  to  have  been  formed  out  of  the  Indian  Territory, 
it  would  have  it  equally  as  against  the  State  of  Arkansas.  If 
one  could  not  regulate  it  the  other  could  not. 

No  one  contx^nds  that  the  regulation  could  be  split  up  ac- 
cording to  the  jurisdiction  of  State  or  Territory  over  the  track, 
or  that  both  State  and  Territory  may  regulate  the  whole  rate. 
There  can  be  but  one  rate,  fixed  by  one  authority,  whether  that 
authority  be  Arkansas  or  Congress.  .  .  .  But  it  would  be 
more  logieal  to  allow  a  division  according  to  the  jurisditition 
over  the  traek  than  to  declare  that  the  subject  for  regulation  is 
indivisible,  yet  that  the  indivisi})ility  does  not  depend  upon  the 
commerce  being  under  the  authority  of  Congress,  but  upon  a 
fiction  which  attributes  it  wholly  to  Arkansas,  although  that 
fiction  is  quite  beyond  the  power  of  Arkansas  to  enforce. 

It  Is  decided  that  navigation  on  the  high  seas  between  ports 
of  the  same  State  is  subject  to  regulation  by  Congress,  Lord  v. 
Steam.ship  Co.,  102  U.  S.  541,  and  is  not  subject  to  regulation  by 
the  State,  Pacific  Coast  Steamship  Co.  v.  Railroad  Commission- 
ers, 9  Sawyer,  253,  and  althongh  it  is  argued  that  these  decisions 
are  not  conclusive,  the  reason  given  by  Mr.  Justice  Field  for  his 
decision  in  the  last  cited  case  disposes  equally  of  the  case  at  bar. 
"To  bring  the  transportation  within  the  control  of  the  State,  as 
part  of  its  domestic  commerce,  the  subject  transported  must  be 
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within  the  entire  voyage  under  the  exclusive  jurisdiction  of  the 
State."    9  Sawyer,  258.     ..    . 

We  are  of  opinion  that  the  language  which  w^e  have  quoted 
from  Mr.  Justice  Field  is  correct,  and  that  the  decree  of  the 
Circuit  Court  should  be  affirmed. 

Decree  affirmed. 


STATE  OF  NEW  YORK  ex  rel.  PENNSYLVANIA 
RAILROAD  CO.  v.  KNIGHT. 

Supreme  Court  of  the  United  States.     1904. 
192  United  States,  21. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State  of 
New  York  to  review  a  judgment  of  that  court  affirming  the 
assessment  by  the  Comptroller  of  the  State  of  New  York  of  a 
certain  tax  against  the  relator,  The  Pennsylvania  Railroad  Com- 
pany. The  contention  of  the  plaintiff  in  error  is  that  the  tax, 
which  is  a  franchise  tax  imposed  under  appropriate  statutes  of 
New  York  upon  the  company  for  carrying  on  the  business  of 
running  cabs  and  carriages  for  hire  between  points  entirely 
within  the  State  of  New  York,  is  invalid  under  the  interstate 
commerce  clause  of  the  Constitution  of  the  United  States,  article 
I,  section  8,  subdivision  3. 

The  facts  are  undisputed.  In  1897  the  company  established  a 
cab  stand  on  its  own  premises  at  the  Twenty-third  street  ferry 
in  the  city  of  New  York,  and  has  since  maintained  a  service  of 
cabs  and  coaches  under  special  licenses  from  the  city  of  New 
York,  whereby  they  can  stand  on  those  premises  only.  The  sole 
business  done  by  those  cabs  and  coaches  is  to  bring  the  com- 
pany's passengers  to  and  from  its  ferry  from  Twenty-third  street 
to  Jersey  City.  The  charges  for  this  service  are  separate  from 
those  of  the  company  for  further  transportation,  and  no  part  of 
its  receipts  from  the  cab  service  is  received  as  compensation  for 
any  service  outside  the  State  of  New  York.  As  a  separate  busi- 
ness, this  cab  service  has  not  been  profitable  to  the  company,  but 
has  been  operated  at  a  loss.  The  validity  of  this  tax  w^as  sus- 
tained both  by  the  Supreme  Court  and  the  Court  of  Appeals  of 
New  York.     67  App.  Div.  398;  171  N.  Y.  354. 

Mr.  Justice  Brewer,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 
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The  contention  of  the  company  is  that  this  cab  service  is 
merely  an  extension  and  therefore  a  part  of  its  interstate  trans- 
portation ;  that  it  is  not  carrying  on  a  cab  business  generally  in 
the  city  of  New  York,  but  is  merely  furnishing  the  service  to 
those  who  seek  to  take  over  its  lines  some  interstate  transporta- 
tion, thus  commencing  the  transportation  from  their  houses 
instead  of  from  the  ferry  landing,  or  like  service  to  those  who 
have  already  received  such  interstate  transportation,  thus  com- 
pleting the  transportation  to  their  places  of  destination ;  that  the 
character  of  the  business  remains  unchanged,  although  individ- 
uals may  avail  themselves  of  this  service  who  do  not  intend  or 
have  not  received  any  interstate  transportation,  for  they  who 
thus  use  the  service  do  so  wrongfully  and  against  the  wish  of  the 
company.  In  other  words,  the  company,  to  promote  its  general 
business,  seeks  only  to  complete  the  continuous  transportation 
of  interstate  passengers  to  or  from  their  residences  or  hotels  in 
New  York  city  instead  of  commencing  and  ending  such  trans- 
portation at  the  ferry  landing  at  Twenty-third  street ;  the  char- 
acter of  the  service  depends  not  on  the  action  of  the  passenger, 
but  on  the  purpose  of  the  company  in  providing  it,  and  the 
omission  to  include  the  charge  for  the  cab  service  in  the  charges 
for  other  transportation  arises  from  the  practical  difficulty  of 
making  such  inclusion,  and  does  not  alter  the  fact  that  such  cab 
service  is  a  part  of  the  interstate  transportation. 

To  hold  the  even  balance  between  the  Nation  and  the  States  in 
the  exercise  of  their  respective  powers  and  rights,  always  diffi- 
cult, is  becoming  more  so  through  the  growing  complexity  of 
social  life,  and  business  conditions.  Into  many  relations  and 
transactions  there  enter  elements  of  a  national  as  well  as  those 
of  a  State  character,  and  to  determine  in  a  given  case  which 
elements  dominate  and  assign  the  relation  or  transaction  to  the 
control  of  the  Nation  or  of  the  State,  is  often  most  perplexing. 
And  this  case  fully  illustrates  the  perplexities. 

It  is  true  that  a  passenger  over  the  Pennsylvania  Railroad  to 
the  city  of  New  York  does  not  in  one  sense  fully  complete  his 
journey  when  he  reaches  the  ferry  landing  on  the  New  York  side, 
but  only  when  he  is  delivered  at  his  temporary  or  permanent 
stopping  place  in  the  city.  Looking  at  it  from  this  standpoint 
the  company's  cab  service  is  simply  one  element  in  a  continuous 
interstate  transportation,  and  as  such  would  be  excluded  from 
State  and  be  subject  to  national  control.  The  State  may  not 
tax  for  the  privilege  of  doing  an  interstate  commerce  business 
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Atlantic  &  Pacific  Telegraph  Company  v.  Philadelphia,  190  U.  S. 
160.  On  the  other  hand,  the  cab  service  is  exclusively  rendered 
within  the  limits  of  the  city.  It  is  contracted  and  paid  for  inde- 
pendently of  any  contract  or  payment  for  strictly  interstate 
transportation.  The  party  receiving  it  owes  no  legal  duty  of 
crossing  the  State  line. 

Undoubtedly,  a  single  act  of  carriage  or  transportation  wholly 
within  a  State  may  be  part  of  a  continuous  interstate  carriage 
or  transportation.  Goods  shipped  from  Albany  to  Philadelphia 
may  be  carried  by  the  New  York  Central  Railroad  only  within 
the  limits  of  New  York,  and  yet  that  service  is  an  interstate 
carriage.  By  reason  thereof  the  Nation  regulates  that  carriage, 
including  the  part  performed  by  the  New  York  company.  But 
it  does  not  follow  therefrom  that  the  New  York  company  is 
wholly  relieved  from  State  regulation  and  State  taxation,  for  a 
part  of  its  work  is  carriage  and  transportation  begun  and  ended 
within  the  State.  So  the  Pennsylvania  company,  which  is  en- 
gaged largely  in  interstate  transportation,  is  amenable  to  State 
regulation  and  State  taxation  as  to  any  of  its  service,  which  is 
wholly  performed  within  the  State  and  not  as  a  part  of  inter- 
state transportation.  Wherever  a  separation  in  fact  exists  be- 
tween transportation  service  wholly  within  the  State  and  that 
between  the  States  a  like  separation  may  be  recognized  between 
the  control  of  the  State  and  that  of  the  Nation.  Osborne  v. 
Florida,  164  U.  S.  650 ;  Pullman  Co.  v.  Adams,  189  U.  S.  420. 

As  we  have  seen,  the  cab  service  is  rendered  wholly  within  the 
State  and  has  no  contractual  or  necessary  relation  to  interstate 
transportation.  It  is  either  preliminary  or  subsequent  thereto. 
It  is  independently  contracted  for,  and  not  necessarily  connected 
therewith.  But  when  service  is  wholly  within  a  State,  it  is  pre- 
sumably subject  to  State  control.  The  burden  is  on  him  who 
asserts  that,  though  actually  within,  it  is  legally  outside  the 
State ;  and  unless  the  interstate  cliaracter  is  established,  locality 
determines  the  question  of  jurisdiction.  Coe  v.  Errol,  116  U.  S. 
517,  though  not  in  all  respects  similar,  is  very  closely  in  point. 
•     •     • 

As  shown  in  the  opinion  from  which  we  have  just  quoted, 
many  things  have  more  or  less  close  relation  to  interstate  com- 
merce, whicli  are  not  properly  to  be  regarded  as  a  part  of  it.  If 
the  cab  which  carries  the  passengers  from  the  hotel  to  the  ferry 
landing  is  engaged  in  interstate  transportation,  why  is  not  the 
porter  who  carries  the  traveller's  trunk  from  his  room  to  the 
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carriage  also  so  engaged  t  If  the  cab  service  is  interstate  trans- 
portation, are  the  drivers  of  the  cabs  and  the  dealers  who  supply 
hay  and  grain  for  the  horses  also  engaged  in  interstate  com- 
merce T    And  where  will  the  limit  be  placed  ? 

We  are  of  opinion  that  the  cab  service  is  an  independent  local 
service,  preliminary  or  subsequent  to  any  interstate  transporta- 
tion, and  therefore  the  judgment  of  the  Supreme  Court  of  the 
State  of  New  York  was  correct,  and  it  is 

Affirmed. 


SWIFT  AND  COMPANY  v.  UNITED  STATES. 

SuPBEME  Court  of  the  United  States.     1905. 
196  United  States,  375. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

[The  defendants,  wlio  were  seven  corporations,  one  copart- 
nership and  twenty-three  other  persons,  were  engaged  in  the 
business  of  buying  livestock  at  the  stockyards  in  Chicago, 
Omaha,  St.  Joseph,  Kansas  City,  East  St.  Louis  and  St.  Paul, 
and  of  converting  it  at  their  packing  houses  in  several  States 
into  fresh  meat  for  human  consumption.  They  were  also  en- 
gaged in  the  sale  and  shipment  of  such  fresh  meat  from  their 
packing  houses  to  purchasers  in  othcF  States  and  in  foreign 
countries.  Shipments  were  also  made  to  their  agents  in  other 
States  there  to  be  sold  locally  to  dealers  and  consumers.  The 
defendants  collectively  controlled  about  sixty  per  cent  of  the 
trade  in  fresh  meats  in  the  United  States  and  but  for  the  acts 
charged  would  have  been  in  free  competition  with  one  another. 
The  Government  charged  that  the  defendants  had  entered  into 
a  combination  to  refrain  from  bidding  against  each  other  in  the 
livestock  markets  in  the  different  States,  to  bid  up  prices  for  a 
few  days  in  order  to  induce  the  cattle  men  to  send  their  stock 
to  the  stockyards,  to  fix  prices  at  which  they  would  sell  and 
to  that  end  to  restrict  shipments  of  meat  when  necessary,  to 
establi-sh  a  uniform  rule  of  credit  to  dealers,  to  keep  a  black  list, 
to  make  uniform  and  improper  charges  for  cartage  and  to  ob- 
tain less  than  lawful  rates  from  the  railroads  to  the  exclusion 
of  their  competitors.  There  was  a  general  allegation  that  the 
defendants  were  conspiring  with  one  another,  the  railroads  and 
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others  for  the  purpose  of  monopolizing  the  supply  and  dis- 
tribution of  fresh  meats  throughout  the  United  States.  Upon 
the  Government's  motion  for  an  injunction,  five  of  the  defend- 
ant corporations  demurred.  A  preliminary  injunction  having 
been  granted,  the  defendants  appealed.] 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court.    .  .  . 

The  general  objection  is  urged  that  the  bill  does  not  set 
forth  sufficient  definite  or  specific  facts.  This  objection  is 
serious,  but  it  seems  to  us  inherent  in  the  nature  of  the  case. 
The  scheme  alleged  is  so  vast  that  it  presents  a  new  problem 
in  pleading.  If,  as  we  must  assume,  the  scheme  is  enter- 
tained, it  is,  of  course,  contrary  to  the  very  words  of  the  stat- 
ute. Its  size  makes  the  violation  of  the  law  more  conspicuous, 
and  yet  the  same  thing  makes  it  impossible  to  fasten  the  prin- 
cipal fact  to  a  certain  time  and  place.  The  elements,  too,  are 
so  numerous  and  shifting,  even  the  constituent  parts  alleged 
are  and  from  their  nature  must  be  so  extensive  in  time  and 
space,  that  something  of  the  same  impossibility  applies  to  them. 
The  law  has  been  unheld,  and  therefore  we  are  bound  to  enforce 
it  notwithstanding  these  difficulties.  On  the  other  hand,  we 
equally  are  bound  by  the  first  principles  of  justice  not  to  sanc- 
tion a  decree  so  vague  as  to  put  the  whole  conduct  of  the  de- 
fendants' business  at  the  peril  of  a  summons  for  contempt.  We 
cannot  issue  a  general  injunction  against  all  possible  breaches 
of  the  law.  We  must  steer  between  these  opposite  difficulties 
as  best  we  can. 

The  scheme  as  a  whole  seems  to  us  to  be  within  reach  of 
the  law.  The  constituent  elements,  as  we  have  stated  them, 
are  enough  to  give  to  the  scheme  a  body  and,  for  all  that  we 
can  say,  to  accomplish  it.  Moreover,  whatever  we  may  think 
of  them  separately  when  we  take  them  up  as  distinct  charges, 
they  are  alleged  sufficiently  as  elements  of  the  scheme.  It  is 
suggested  that  the  several  acts  charged  are  lawful  and  that 
intent  can  make  no  difference.  But  they  are  bound  together 
as  the  parts  of  a  single  plan.  The  plan  may  make  the  parts  un- 
lawful. Aikens  v.  Wisconsin,  195  U.  S.  194,  206.  The  statute 
gives  this  proceeding  against  combinations  in  restraint  of  com- 
merce among  the  States  and  against  attempts  to  monopolize 
the  same.  Intent  is  almost  essential  to  such  a  combination  and 
is  essential  to  such  an  attempt.  Where  acts  are  not  sufficient 
in  themselves  to  produce  a  result  which  the  law  seeks  to  pre- 
sent— for  instance,  the  monopoly — but  require  further  acts  in 


768  CASES  ON  CONSTITUTIONAL  LAW. 

addition  to  the  mere  forces  of  nature  to  bring  that  result  to 
pass,  an  intent  to  bring  it  to  pass  is  necessary  in  order  to  pro- 
duce a  dangerous  probability  that  it  will  happen.  Common- 
wealth V.  Peaslee,  177  Massachusetts,  267,  272.  But  when  that 
intent  and  the  consequent  dangerous  probability  exist,  this  stat- 
ute, Like  many  others  and  like  the  common  law  in  some  cases, 
directs  itself  against  that  dangerous  probability  as  well  as 
against  the  completed  result.  What  we  have  said  disposes  in- 
cidentally of  the  objection  to  the  bill  as  multifarious.  The 
unity  of  the  plan  embraces  all  the  parts. 

One  further  observation  should  be  made.  Although  the  com- 
bination alleged  embraces  restraint  and  monopoly  of  trade 
within  a  single  State,  its  effect  upon  commerce  among  the  States 
is  not  accidental,  secondary,  remote  or  merely  probable.  On 
the  allegations  of  the  bill  the  latter  commerce  no  less,  perhaps 
even  more,  than  commerce  within  a  single  State  is  an  object  of 
attack.  .  .  .  Lloreover,  it  is  a  direct  object,  it  is  that  for 
the  sake  of  which  the  several  specific  acts  and  courses  of  con- 
duct are  done  and  adopted.  Therefore  the  case  is  not  like 
United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1,  where  the  sub- 
ject matter  of  the  combination  was  manufacture  and  the  direct 
object  monopoly  of  manufacture  within  a  State.  However 
likely  monopoly  of  commerce  among  the  States  in  the  article 
manufactured  was  to  follow  from  the  agreement  it  was  not  a 
necessary  consequence  nor  a  primary  end.  Here  the  subject 
matter  is  sales  and  the  very  point  of  the  combination  is  to 
restrain  and  monopolize  commerce  among  the  States  in  respect 
of  such  sales.  The  two  cases  are  near  to  each  other,  as  sooner 
or  later  always  must  happen  where  lines  are  to  be  drawn,  but 
the  line  between  them  is  distinct.     .     .     . 

So  far  it  has  not  been  necessary  to  consider  whether  the 
facta  charged  in  any  single  paragraph  constitute  commerce 
among  the  States  or  show  an  interference  with  it.  There  can 
be  no  doubt,  we  apprehend,  as  to  the  collective  effect  of  all 
the  facts,  if  true,  and  if  the  defendants  entertain  the  intent 
alleged.  We  pass  now  to  the  particulars,  and  will  consider  the 
corresponding  parts  of  the  injunction  at  the  same  time.  The 
first  question  ari.ses  on  the  sixth  section.  That  charges  a  com- 
bination of  independent  dealers  to  restrict  the  competition  of 
their  agents  when  purchasing  stock  for  them  in  tlie  stock  yards. 
The  purchasers  and  their  slaughtering  establishments  are 
largely  in  different  States  from  those  of  the  stock  yards,  and 
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the  sellers  of  the  cattle,  perhaps  it  is  not  too  much  to  assume, 
largel}^  in  different  States  from  either.  The  intent  of  the  com- 
bination is  not  merely  to  restrict  competition  among  the  parties, 
but,  as  we  have  said,  by  force  of  the  general  allegation  at  the 
end  of  the  bill,  to  aid  in  an  attempt  to  monopolize  commerce 
among  the  States. 

It  is  said  that  this  charge  is  too  vague  and  that  it  does  not 
set  forth  a  case  of  commerce  among  the  States.  Taking  up 
the  latter  objection  first,  commerce  among  the  States  is  not  a 
technical  legal  conception,  but  a  practical  one,  drawn  from 
the  course  of  business.  When  cattle  are  sent  for  sale  from  a 
place  in  one  State,  with  the  expectation  that  they  will  end 
their  transit,  after  purchase,  in  another,  and  when  in  effect 
they  do  so,  with  only  the  interruption  necessary  to  find  a  pur- 
chaser at  the  stock  yards,  and  when  this  is  a  typical,  constantly 
recurring  course,  the  current  thus  existing  is  a  current  of  com- 
merce among  the  States,  and  the  purchase  of  the  cattle  is  a 
part  and  incident  of  such  commerce..  What  we  say  is  true  at 
least  of  such  a  purchase  by  residents  in  another  State  from 
that  of  the  seller  and  of  the  cattle.  And  Ave  need  not  trouble 
ourselves  at  this  time  as  to  whether  the  statute  could  be  es- 
caped by  any  arrangement  as  to  the  place  where  the  sale  in 
point  of  law  is  consummated.  See  Norfolk  &  Western  Ry.  v. 
Sims,  191  U.  S.  441.  But  the  sixth  section  of  the  bill  charges 
an  interference  with  such  sales,  a  restraint  of  the  parties  by 
mutual  contract  and  a  combination  not  to  compete  in  order  to 
monopolize.  It  is  immaterial  if  the  section  also  embraces  do- 
mestic transactions. 

It  should  be  added  that  the  cattle  in  the  stock  yards  are  not 
at  rest  even  to  the  extent  that  was  held  sufficient  to  warrant 
taxation  in  American  Steel  &  Wire  Co.  v.  Speed,  192  U.  S. 
500.  But  it  may  be  that  the  question  of  taxation  does  not 
depend  upon  whether  the  article  taxed  may  or  may  not  be 
said  to  be  in  the  course  of  commerce  between  the  States,  but 
depends  upon  whether  the  tax  so  far  affects  that  commerce 
as  to  amount  to  a  regulation  of  it.  The  injunction  against  tak- 
ing part  in  a  combination,  the  effect  of  which  will  be  a  restraint 
of  trade  among  the  States  by  directing  the  defendants'  agents  to 
refrain  from  bidding  against  one  another  at  the  sales  of  live 
stock,  is  justified  so  far  as  the  subject  matter  is  concerned. 

The  injunction,  however,  refers  not  to  trade  among  the  States 
in  cattle,  concerning  which  there  can  be  no  question  of  orig- 
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inal  packages,  but  to  trade  in  fresh  meats,  as  the  trade  for- 
bidden to  be  restrained,  and  it  is  objected  that  the  trade  in 
fresh  meats  described  in  the  second  and  third  sections  of  the 
bill  is  not  commerce  among  the  States,  because  the  meat  is 
sold  at  the  slaughtering  places,  or  when  sold  elsewhere  may 
be  sold  in  less  than  the  original  packages.  But  the  allega- 
tions of  the  second  section,  even  if  they  import  a  technical 
passing  of  title  to  the  slaughtering  places,  also  import  that 
the  sales  are  to  persons  in  other  States,  and  that  the  shipments 
to  other  States  are  part  of  the  transaction — "pursuant  to  such 
sales" — and  the  third  section  imports  that  the  same  things 
which  are  sent  to  agents  are  sold  by  them,  and  sufficiently  in- 
dicates that  some  at  least  of  the  sales  are  of  the  original  pack- 
ages, ^loreover,  the  sales  are  by  persons  in  one  State  to  per- 
sons in  another.  But  we  do  not  mean  to  imply  that  the  rule 
which  marks  the  point  at  which  state  taxation  or  regulation 
becomes  permissible  necessarily  is  beyond  the  scope  of  inter- 
ference by  Congress  in  cases  where  such  interference  is  deemed 
necessary  for  the  protection  of  commerce  among  the  States.  Nor 
do  we  mean  to  intimate  that  the  statute  under  consideration 
is  limited  to  that  point.  Beyond  what  we  have  said  above,  we 
leave  those  questions  as  we  find  them.  They  were  touched  upon 
in  the  Northern  Securities  Company's  Case,  193  U.  S.  197. 

We  are  of  opinion,  further,  that  the  charge  in  the  sixth  sec- 
tion is  not  too  vague.  The  charge  is  not  of  a  single  agree- 
ment but  of  a  course  of  conduct  intended  to  be  continued. 
Under  the  act  it  is  the  duty  of  the  court,  when  applied  to,  to 
stop  the  conduct.  The  thing  done  and  intended  to  be  done  is 
perfectly  definite :  with  the  purpose  mentioned,  directing  the 
defendants'  agents  and  inducing  each  other  to  refrain  from 
competition  in  bids.  The  defendants  cannot  be  ordered  to 
pom T Iff o.  })iit  tlu'v  properly  can  be  forbidden  to  give  directions 
or  to  make  agreements  not  to  compete.  See  Addystone  Pipe  & 
Str<-1  Co.  V.  I  luted  States,  175  U.  S.  211.  The  injunction 
follows  the  charge.  No  objection  was  made  on  the  ground  that 
it  is  not  confined  to  the  places  specified  in  the  bill.  It  seems 
to  us,  however,  that  it  ought  to  set  forth  more  exactly  the 
transactions  in  which  such  directions  and  agreements  are  for- 
bidden. The  trade  in  fresh  meat  referred  to  should  be  defined 
somowhat  as  it  is  in  the  bill,  and  the  sales  of  stock  should  be 
confined  to  sales  of  stock  at  the  stock  yards  named,  which  stock 
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is  sent  from  other  States  to  the  stock  yards  for  sale  or  is  bought 
at  those  yards  for  transport  to  another  State.     .     .     . 

Decree  modified  and  affirmed. 
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Tax  Commissioner,  et  al. 

Supreme  Coubt  of  the  United  States.     1921. 
257  United  States,  265. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of  West 
Virginia. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  prevent  the  enforcement  against  the  plain- 
tiff of  a  statute  of  West  Virginia  that  forbids  engaging  in  the 
business  of  transporting  petroleum  in  pipe  lines  without  the 
payment  of  a  tax  of  two  cents  for  each  barrel  of  oil  trans- 
ported. Acts  of  1919,  Extraordinary  Session,  c.  5.  It  is  set 
up  that  the  statute  is  contrary  to  the  Constitution  of  the  United 
States  in  several  ways,  one  of  these  being  that  as  applied  to 
the  plaintiff  it  imposes  a  tax  upon  commerce  among  the  States. 
The  plaintiff  owns  a  system  of  pipe  lines  in  West  Virginia  con- 
necting with  other  pipe  lines  in  Ohio  and  Kentucky  on  the  west 
and  in  Pennsylvania  on  the  east  of  the  State.  Through 
the  plaintiff's  pipes  oil  flows  in  a  continuous  stream  to  the 
state  line  and  beyond — in  all  amounting  to  over  twenty-two 
million  barrels  in  the  year  ending  June  30,  1919.  There  are 
four  grades  of  the  oil  thus  moved.  Two  of  these  are  produced 
partly  in  West  Virginia.  According  to  the  figures  accepted 
by  the  defendants  in  error,  out  of  a  total  9,076,599.83  barrels 
of  the  Pennsylvania  grade  6,510,081.51  barrels  came  from  this 
State,  upon  over  six  millions  of  which  the  plaintiff  made  a 
charge  of  twenty,  later  thirty,  cents  for  gathering,  on  an  in- 
terstate tariff  and  also  under  a  local  statute.  But  all  the  oil 
of  the  same  grade  was  mixed,  regardless  of  source,  and  of  the 
Pennsylvania  grade  only  1,239,099.55  barrels  were  used  in  West 
Virginia.  It  is  admitted  that  the  tax  may  be  levied  in  respect 
of  the  last  item,  but  the  question  before  us  is  whether  the  tax 
can  be  laid  upon  the  whole  product  of  the  State  upon  which 
was  imposed  the  gathering  charge. 

The   Circuit  Court  of  the  State  held  that  the  statute   was 
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void.     The  Supreme  Court  of  Appeals  sustained  it  so  far  as 
the  oil  produced  in   West  Virginia  was  concerned.     .     .     . 

When  oil  is  received  from  the  producer  he  receives  a  credit 
on  the  books  of  the  plaintiff  pipe  line,  and  thereafter  is  charged 
for  storage,  as  it  is  called,  the  plaintiff  being  required  by  the 
laws  of  West  Virginia  to  keep  enough  oil  in  its  tanks  and  pipes 
to  satisfy  such  credits.  Code,  1913,  §  3564.  If  the  producer 
desires  to  deliver  oil  outside  the  State  it  hands  to  the  pipe  line 
company  what  is  called  a  tender  of  shipment  for  so  many  bar- 
rels of  the  specified  kind  of  oil,  naming  the  consignee,  and  ex- 
pressed to  be  subject  to  an  identified  tariff  filed  with  the  Inter- 
state Commerce  Commission.  This  is  said  to  be  a  joint  tariff  in 
which  the  connecting  carriers  share,  but  they  do  not  share  in 
the  twenty  or  thirty  cents  charged  for  gathering  the  oil.  The 
argument  for  the  defendants  in  error  of  course  is  that  the 
producer  is  free  to  sell  within  or  without  the  State  and  that 
the  movement  of  gathering  having  taken  place  before  any  or- 
der is  given  and  while  the  producer  still  can  do  as  he  likes,  it 
must  be  regarded  as  intrastate. 

It  does  not  seem  to  matter  for  the  question  before  us,  whether 
the  delivery  to  the  pipe  line  be  regarded  as  making  it  the 
owner  of  what  it  receives  and  a  debtor  for  the  amounts,  as  in 
the  case  of  a  bank,  or  as  akin  to  those  transactions  that  are 
held  to  make  the  recipient  a  bailee  of  the  mingled  mass  and 
the  bailors  tenants  in  common,  as  seems  to  have  been  assumed. 
Whether  debtor  or  bailee  the  pipe  line  controls  the  movement  of 
any  specific  oil  in  its  hands  and  the  bailor  assents  to  its  doing 
80.  The  bailor  a.ssents  to  its  becoming  part  of  a  stream  that  is 
pouring  through  and  out  of  the  State.  Its  only  right  is  to 
call  on  the  pipe  line  to  divert  a  portion  of  that  stream.  So  far 
as  the  oil  that  it  calls  for  goes  out  of  the  State  with  the  gen- 
eral current  it  seems  to  us  not  to  be  distinguishable  from  the 
rest  admitlod  to  move  in  interstate  commerce.  No  bailor  has 
title  to  any  specific  oil,  and  to  deny  the  character  of  interstate 
commerce  to  the  whole  stream  simply  because  some  one  might 
have  called  for  a  delivery  that  probably  would  have  been  made 
from  it  in  an  event  that  did  not  happen,  is  going  too  far.  The 
charges  for  gathering  and  storage  seem  to  us  not  to  affect 
the  case.  The  storage  merely  means  that  enough  oil  must 
be  kept  in  the  tanks  and  pipes  to  satisfy  credits.  The  oil 
runs  into  a  tank  on  one  side  and  out  on  the  other.  The  tank 
may  be  regarded  as  a  pipe  of  larger  size.     Whether  the  plain- 
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tiff  in  error  was  right  or  wrong  in  relying  upon  state  law  for 
its  gathering  charge ats  attitude  does  not  matter  here. 

As  has  been  repeated  many  times,  interstate  commerce  is 
a  practical  conception,  and,  as  remarked  by  the  court  of  first 
instance,  a  tax  to  be  valid  "must  not  in  its  practical  effect  and 
operation  burden  interstate  commerce."  It  appears  to  us  as 
a  practical  matter  that  the  transmission  of  this  stream  of  oil 
was  interstate  commerce  from  the  beginning  of  the  flow,  and 
that  it  was  none  the  less  so  that  if  different  orders  had  been 
received  by  the  pipe  line  it  would  have  changed  the  destination 
upon  which  the  oil  was  started  and  at  which  it  in  fact  arrived. 
We  repeat  that  the  pipe  line  company  not  the  producer  was 
the  master  of  the  destination  of  any  specific  oil.  Therefore 
its  intent  and  action  determined  the  character  of  the  movement 
from  its  beginning,  and  neither  the  intent  nor  the  direction  of 
the  movement  changed. 

Decree  reversed.     .     .     . 

Mr.  Justice  Clarke,  dissenting. 

I  greatly  regret  that  I  cannot  concur  in  the  opinion  and 
judgment  of  the  court  in  this  case.  .  .  .  There  is  no  con- 
troversy as  to  the  oil  from  other  States  or  as  to  the  state-pro- 
duced oil  that  was  delivered  to  refineries  in  the  State ;  but  to 
the  holding  of  the  court  that  the  state-produced  oil,  which  ulti- 
mately went  out  of  the  State,  moved  in  interstate  commerce 
from  the  time  it  left  the  wells,  I  cannot  agree.     .     .     . 

.  .  .  This  movement  of  the  oil  was  under  a  tariff  filed  by 
the  company  wdth  the  State  Public  Service  Commission,  which, 
in  the  year  under  discussion,  read : 

** Local  Tariff.  The  rates  named  in  this  tariff  are  for  intra- 
state transportation  of  crude  petroleum." 

*'For  gathering  and  transporting  oil  from  wells  to  delivery 
points  within  the  State  of  West  Virginia,  20  cents.  Storage, 
per  day,  l/40th  cent." 

Thus,  by  the  contract  between  the  parties,  the  oil  was  received 
for  transportation  to  points  within  the  State  only.  No  con- 
signee or  destination  was  named,  but  on  the  contrary,  a  charge 
as  provided  for  indefinite  storage,  which  the  record  shows 
was  often  paid,  and  the  parties  united  in  calling  this  part  of 
the  transportation  a  "Local  and  an  intra-state  shipment." 

Further,  in  order  to  give  the  oil  any  intrastate  delivery  the 
owner  was  required  to  issue  to  the  company  a  paper  called 
a  "delivery  order,"  but,  if  he  wished  it  to  move  in  interstate 
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commerce  he  must  deliver  to  the  company  an  entirel}^  different 
order  called  a  "tender  of  shipment,"  which  was  a  paper  nam- 
ing a  place  of  delivery  outside  the  State  and  reciting  that  the 
transportation  should  be  under  a  designated  interstate  tariff. 
AJl  transportation  of  the  oil  before  the  issuing  of  the  "ten- 
der of  shipment"  was  under  the  local  tariff  described.  It  was 
not  released  for  transportation  or  delivery  of  any  kind,  either 
state  or  interstate,  until  a  "delivery  order"  or  a  "tender  of 
shipment"  was  delivered  to  the  company  by  the  owner  and 
when  the  latter  was  delivered  the  oil  moved  thereafter  under 
the  tenns  of  another,  a  joint  interstate  tariff,  filed  with  the 
Interstate  Commerce  Commission  at  Washington  by  the  Eureka 
Company,  in  conjunction  with  other  companies  owning  lines 
connecting  with  its  mains  at  the  state  line. 

The  court  concludes  that  this  plainly  intrastate  shipment 
is  converted  into  an  interstate  shipment  by  a  single  circum- 
stance, viz :  that  when  the  oil,  thus  moving  under  a  local  tariff 
for  a  local  charge,  reached  the  trunk  line,  if  that  line  happened 
to  be  "running"  oil  of  the  same  kind  and  quality,  the  local 
oil  was  turned  into  the  main  and  was  at  once  moved  out  of  the 
State,  even  though  a  "tender  of  shipment"  may  not  have  been 
issued  to  release  it  and  give  it  destination.  It  is  to  be  noted, 
however,  that  if  the  company  was  not  "running"  oil  of  the 
like  kind  and  quality  when  the  local  oil  reached  the  trunk  line, 
it  wa-s  held  at  the  junction  (tariff  point)  until  like  oil  was  to 
be  "run"  again,  when  it  was  sent  forward.  This  may  have 
been  for  a  day  or  for  two  weeks. 

This  circumstance,  that  the  oil  became  under  these  conditions 
a  "part  of  a  stream  that  is  pouring  through  and  out  of  the 
State,"  it  is  held,  gave  the  shipment  an  interstate  character 
from  the  moment  it  left  the  wells.  This  holding  is  adopted,  says 
the  court,  as  a  "practical  conception"  of  the  matter,  but  it  is 
precisely  because  it  seems  to  me  a  too  highly  technical  concep- 
tion to  find  place  in  the  world  of  practical  business,  that  I 
di-ssent  from  such  a  conclusion.  It  is  true  that  the  physical 
oil  moved,  as  stated,  out  of  the  State,  but  its  removal  without 
a  tender  of  shipment  caused  no  reduction  whatever  in  the  vol- 
ume of  like  oil  in  the  State;  that  volume,  by  the  statute,  by 
the  contract  of  the  parties  and  by  the  tariff  filed  by  the  com- 
pany, must  continue  undiminished  to  meet  all  outstanding 
"credit  balances"  and  the  evidence  of  the  assistant  superin- 
tendent of  the  company  is  that  this  requirement  was  constantly 


STAFFORD  v.  WALLACE.  775 

complied  with.  The  conclusion  of  the  court,  therefore,  allows 
the  mere  business  convenience  of  the  company  (it  saves  storage 
tankage)  to  convert  into  interstate  commerce  that  which  all  the 
parties,  by  their  contract  and  conduct  treated,  and  charged  and 
paid  for,  as  an  intrastate  transportation,  and  thereby  subordi- 
nates, in  my  judgment,  the  substance  to  the  merest  form  of  the 
transaction. 

Believing,  as  I  do,  that  this  transporting  of  oil  over  approxi- 
mately four  thousand  miles  of  "gathering"  lines  in  the  State 
to  the  trunk  lines,  was  a  local  shipment,  as  the  parties  all  de- 
clared it  to  be,  I  thinlv  the  State  should  be  permitted  to  impose 
a  reasonable  license  or  occupation  tax  upon  the  company  en- 
gaged in  such  extensive  state  activity,  measured  by  the  volume 
of  such  traffic,  and  that  the  judgment  of  the  Supreme  Court 
of  Appeals  of  West  Virginia  restraining  the  statute  to  this  scope 
should  be  affirmed.     .     .     . 

Mr.  Justice  Pitney  and  Mr.  Justice  Brandeis  join  in  this 
opinion.     .     .     . 
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Brothers,  et  al.  v.  WALLACE,  Secretary  of 

Agriculture,  et  al. 

BURTON  et  al.  v.   CLYNE,  United  States  District  Attorney 
for  the  Northern  District   of  Illinois. 

Supreme  Court  of  the  United  States.     1922. 
258  United  States,  495. 

Appeals  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

These  cases  involve  the  constitutionality  of  the  ''Packers  and 
Stockyards  Act,  1921,"  approved  Augnst  15,  1921,  c.  64,  42 
Stat.  159,  so  far  as  that  act  pro\ades  for  the  supervision  by  fed- 
eral authority  of  the  business  of  the  commission  men  and  of  the 
live-stock  dealers  in  the  groat  stockyards  of  the  country.  They 
are  appeals  from  the  orders  of  the  District  Court  for  the  North- 
ern District  of  Illinois  refusing  to  grant  interlocutory  injunc- 
tions as  prayed.  The  bills  sought  to  restrain  enforcement  of 
orders  of  the  Secretary  of  Agriculture  in  carrj^ing  out  the  act, 
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ilirrctod  ajjaiiist  the  appellants  in  No.  687,  as  the  commission 
men  in  the  Union  Stockyards  of  Chieag^o,  and  against  the  appel- 
huits  in  No.  601.  as  dealers  in  the  same  yards.  The  ground 
upon  which  the  prayere  for  relief  are  based  is  that  the  Secre- 
tary's orders  are  void,  because  made  under  an  act  invalid  as  to 
rach  class  of  appellants.     .    .    . 

The  two  bills  in  substance  allege  tliat  the  Union  Stock  Yards 
&  Transit  Company  was  incorporated  by  the  State  of  Illinois 
in  1865,  and  given  authority  to  acquire,  construct  and  maintain 
enclosures,  structures  and  railway  lines  for  the  reception,  safe- 
keeping, feeding,  watering  and  for  weighing,  delivery  and 
transfer  of  cattle  and  live  stock  of  every  description,  and  to 
vanry  on  a  public  live-stock  market  with  all  the  necessary  ap- 
])urtenanres  and  facilities;  that  it  is  the  largest  stockyards  in 
the  world,  and  in  1920  handled  fifteen  million  head  of  live  stock 
of  all  descriptions,  including  cattle,  calves,  hogs  and  sheep, 
shipped  mainly  from  outside  the  State  of  Illinois;  that  the  live 
stock  arc  loaded  at  the  point  of  origin  and  shipped  under  a 
shipping  contract  which  is  a  straight  bill  of  lading  consigning 
them  to  the  commission  merchants  at  the  yard,  that  on  arrival 
0;*^  live  stock  are  at  once  driven  from  the  cars  by  the  commis- 
si'n  merchant,  who  is  the  consignee,  to  the  pens  assigned  by  the 
stockyards  company  to  such  merchant  for  his  use,  that  they 
arc  then  in  the  exclusive  pos.session  of  the  commission  merchant, 
are  watered  and  fed  by  the  stockyards  company  at  his  request, 
that  with  the  deliver}'  to  the  commission  merchant,  the  trans- 
portation Is  complet<^ly  ended,  that  all  the  live  stock  consigned 
to  commission  merchants  are  sold  by  them  for  a  commission  or 
brokerage,  and  not  on  their  own  account,  that  they  are  sold  at 
the  stockyards  and  nowhere  else ;  that  the  commissions  are  fixed 
at  an  established  rate  per  head,  that  the  commission  men  remit 
to  the  owners  and  shippers  the  proceeds  of  sale,  less  their  com- 
mission and  the  freight  and  yard  charges  paid  by  them;  that 
the  live  stock  are  sold  (1)  to  purchasers  who  buy  the  same 
for  slaughter  at  packing  houses,  located  at  the  stockyards  or 
adjar-ent  thereto;  (2)  to  purchasers  who  buy  to  ship  to  packing 
houses  outside  the  State  of  Illinois  for  slaughter;  (3)  to  pur- 
chasers who  buy  to  feed  and  fatten  the  same;  and  (4)  to  deal- 
ers or  traders;  that  about  one-third  of  all  the  live  stock  received 
arc  .sold  to  the  dealers;  that  not  until  after  the  delivery  of  the 
live  stfx-k  to  the  commission  merchants  and  the  transportation 
has  completely  ceased,  docs  the  business  of  the  dealers  begin; 
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that  tliey  do  not  buy  or  sell  on  commission,  bnt  buy  and  sell 
for  cash  exclusively  for  their  o^vn  profit,  that  the  greater  part 
of  live  stock  received  by  commission  men  at  the  yards  are  in 
carload  or  trainload  lots  and  a  substantial  part  are  not  graded 
or  conditioned  to  meet  the  specific  requirements  of  the  buyers, 
that  the  dealers  after  purchase  put  the  live  stock  in  pens  as- 
signed to  them  by  the  stockj^ards  owner  and  do  the  sorting  and 
classification,  that  the  dealers  buy  in  open  market  in  competi- 
tion T\ath  each  other,  that  they  pay  the  expense  of  the  custody, 
care  and  feeding  and  watering  the  stock  while  they  hold  them, 
that  they  sell  promptly  and  have  nothing  to  do  with  the  ship- 
ment of  the  live  stock  they  sell  from  the  yards  to  points  outside. 
In  the  bill  in  No.  691,  the  appellants  aver  that  they  are  mem- 
bers of  the  Chicago  Live  Stock  Exchange  and  of  the  National 
Live  Stock  Exchange,  the  members  of  which  are  dealers  in  all 
the  stockyards  of  the  country  numbering  2,000,  and  that  they 
bring  their  bill  for  all  of  them  who  may  choose  to  join  and  take 
the  benefit  of  the  litigation. 

The  chairman  of  the  Committee  of  Agriculture  in  reporting 
to  the  House  of  Representatives  the  bill,  which  became  the  act 
here  in  question  (May  18,  1921,  67th  Cong.,  1st  sess..  Report 
No.  77,  to  accompany  H.  R.  6320),  referred  to  the  testimony 
printed  in  the  House  Committee  Hearings  of  the  66th  Congress, 
2nd  session,  Committee  on  Agriculture,  vol.  220-2  and  220-3,  as 
furnishing  the  contemporaneous  history  and  information  of  the 
evils  to  be  remedied  upon  which  the  bill  was  framed. 

It  appeared  from  the  data  before   the   Committee  that  for 
more  than  two  decades  it  had  been  charged  that  the  five  great 
packing  establishments  of  Swift,  Annour,  Cudahy,  Wilson  and 
Morris,  called  the  "Big  Five",  were  engaged  in  a  conspiracy 
in  violation  of  the  Anti-Trust  Law,  to  control  the  business  of 
the  purchase  of  the  live  stock,  their  preparation  for  use  in  meat 
products,  and  the  distribution  and  sale  thereof  in  this  country 
and  abroad.     In  1903,  a  bill  in  equity  was  filed  by  the  United 
States  to  enjoin  further  conduct  of  this  alleged  conspiracy,  as 
a  violation  of  the  Anti-Trust  Law,  and  an  injunction   issued. 
United  States  v.    Swift  &  Co.,   122   Fed.   529.     The   case  was 
taken  on  appeal  to  this  court,  which  sustained  the  injunction. 
Swift  &  Co.  V.  United  States,  196  U.  S.  375.     In  1912,  tliese 
same  defendants  or  their  successors  in  business  were  indicted 
and  tried  for  such  violation  of  tlie  Anti-Trust  Law,  and  acquit- 
ted,    (See  House  Committee  Hearings  before  Committe  on  Ag- 
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ricultiire,  1020,  vol.  220-2.  Subject,  Meat  Packer  Lcnnslation, 
p.  718.)  It  further  appeared  that  on  Februaiy  7,  1917,  the 
President  directed  the  Federal  Trade  Commission  to  investigate 
.'.nd  report  the  facts  relating  to  tliis  industry  and  kindred  sub- 
:••.  t5.  The  Commission  reported  that  the  "Big  Five"  packing 
firms  had  complete  control  of  the  trade  from  the  producer  to 
the  consumer,  had  eliminated  competition,  and  that  one  of  the 
t-ssential  means  by  which  this  was  made  possible  was  their  own- 
ership of  a  controlling  part  of  the  stock  in  the  stockyards 
rompanies  of  the  country.  The  Commission  stated  its  conclu- 
sions as  follows: 

"The  big  packers'  control  of  these  markets  is  much  greater 
than  these  statistics  indicate.  In  the  first  place,  they  are  the 
largest  and  in  some  cases  practically  the  only  buyers  at  these 
various  markets  and  as  such  hold  a  whip  hand  over  the  com- 
mission men  who  act  as  the  intermediaries  in  the  sale  of  live 
stock. 

'*The  packers'  power  is  increased  by  the  fact  that  they  con- 
trol all  the  facilities  through  which  live  stock  is  sold  to  them- 
selves. Control  of  stockyards  comprehends  control  of  live  stock 
exchange  buildings  where  commission  men  have  their  offices; 
j'ontrol  of  a.ssigjnnent  of  pens  to  commission  men;  control  of 
banks  and  cattle  loan  companies;  control  of  terminal  and  switch- 
ing facilities;  control  cf  yardage  services  and  charges;  control 
of  weighing  facilities;  control  of  the  disposition  of  dead  animals 
and  other  profitable  yard  monopolies ;  and  in  most  cases  control 
of  all  pafjking  hou.se  and  other  business  sites.  Packer  owned 
stockyards  give  these  interests  access  to  records  containing  con- 
fidential shipping  information  which  is  used  to  the  disadvantage 
of  shippers  who  have  attempted  to  forward  their  live  stock  to  a 
second  market."  Summary  of  Report  of  the  Federal  Trade 
Commission  on  Meat  Packing  Industry,  July  3,  1918. 

Following  the  report  of  the  Federal  Trade  Commission,  and 
before  the  pas.sage  of  this  Sicit,  a  bill  in  equity  for  injunction 
was  filed  in  1920,  in  the  Supreme  Court  of  the  District  of  Colum- 
bia, in  which,  on  February  27th  of  that  year,  was  entered  a  de- 
cree against  the  same  "Big  Five"  packers  consented  to  by  them, 
with  the  saving  clause  that  it  should  not  be  considered  as  an 
arlmission  that  they  had  been  guilty  of  violations  of  law.  The 
decree  enjoined  the  packers  from  doing  many  acts  in  pursuance 
of  a  combination  to  monopolize  the  purchase  and  control  the 
price  of  live  stock,  and  the  sale  and  distribution  of  meat  prod- 
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ucts  and  of  many  by-products  in  preparation  of  meats  and  in 
unrelated  lines,  not  here  relevant,  and  from  continuing  to  own 
or  control,  directly  or  indirectl}^  any  interest  in  any  public 
stockyard  market  company  in  the  United  States,  or  in  any  stock- 
yard market  journal,  or  in  any  stockyard  terminal  railroad  or 
in  any  public  cold  storage  warehouse.  (House  Committee 
Hearings,  Committee  on  Agriculture,  1920,  vol.  220-2,  p.  720, 
"Meat  Packer  Legislation.") 

It  appears  from  these  committee  hearings  that  the  dealers 
do  not  buy  fat  cattle  generall}^  or  largely  compete  with  packers 
in  such  purchases.  They  bm^  either  the  thin  cattle  kno^vn  as 
**stockers  and  feeders",  which  they  dispose  of  to  farmers  and 
stockfeeders,  to  be  taken  to  the  country  for  farm  use  and  fat- 
tening, or  they  buy  mixed  lots  and  cull  out  of  them  the  fat 
cattle.  These  they  dispose  of  to  packers  either  directly  or 
through  commission  men.  The  proportion  of  all  the  hogs  pass- 
ing through  the  yards  in  1919  handled  by  these  traders,  specu- 
lators or  scalpers,  as  they  are  indifferently  called,  was  30  per 
cent.  Of  all  the  butcher  cattle  they  handled  20  per  cent,,  of 
the  beef  cattle  10  per  cent.,  and  of  the  "stockers  and  feeders" 
80  per  cent.  At  Kansas  City,  this  last  figure  was  higher,  reach- 
ing 95  per  cent.     (Committee  Hearings,  p.  2140.) 

It  was  conceded  that  of  all  the  live  stock  coming  into  the 
Chicago  stockyards  and  going  out,  only  a  small  percentage,  less 
than  10  per  cent.,  is  shipped  from  or  to  Illinois. 

The  complaints  of  the  shippers  of  live  stock  against  the 
charges  and  practices,  working  to  their  prejudice,  in  the  con- 
duct of  the  stockyards,  the  commission  men  and  the  dealers, 
were:  First,  suppression  of  competition  in  purchases  through 
agreement  by  which  one  packer  would  buy  a  car  load  or  train 
load  of  cattle  and  turn  over  half  of  it  to  the  only  other  packer 
buying  in  the  local  market.  Second,  ''wiring  on."  A  sliipper 
would  send  a  car  load  or  train  load  of  stock  to  one  stockyard. 
Finding  the  market  unsatisfactory,  he  would  ship  them  further 
east.  The  packers'  agents  were  promptly  advised  at  the  sec- 
ond stockyards  and,  controlling  the  price  there,  they  made  it  the 
same  as  at  the  first  stockj^ards,  though  tlie  shipper  had  paid 
the  freight  and  had  to  stand  the  ''shrink"  of  the  cattle  from 
the  journey.  Third,  the  charges  in  the  stockyards  for  hay  and 
other  facilities  were  excessive.  Fourth,  the  duplication  of  com- 
missions through  the  collusion  of  the  commission  men  and  the 
dealers,  by  which  commission  men  would  sell  at  a  lower  price 
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to  dealers  than  to  outside  buyers  and  drive  the  latter  to  buying 
from  dealers  through  commission  men,  forcing  two  commissions. 
Fifth,  the  monopoly  conferred  by  the  stockyards  owner  on  a 
company  in  which  packers  were  largely  interested,  of  ])uying 
at  a  fixed  price  of  $r).00  a  head  all  dead  cattle  for  rendering 
purposes,  when  they  were  worth  more.  Sixth,  the  frequency 
with  which  commission  men  reported  to  shipper  that  live  stock 
had  been  crippled  and  had  to  be  sold  in  that  condition  at  a 
lower  price,  arousing  suspicion  as  to  the  fact  and  if  it  was  a 
fact,  as  to  the  cause  of  tlie  crippling.  (Pages  22,  23,  24,  also 
466,  ct  scq.,  1086;  2125,  2244,  ct  scq.  Committee  of  House 
Hearings — Committee  on  Agriculture,  vols.  220-2  and  220-3, 
66th  Cong.,  2nd  sess.) 

^fR.  Cinp:p  Justice  Taft,  after  making  the  foregoing  state- 
ment of  the  ease,  delivered  the  opinion  of  the  court.    .    .    . 

We  have  framed  the  statement  of  the  case,  not  for  the  pur- 
pose of  deciding  the  issues  of  fact  mooted  between  the  packers 
and  their  accusers  before  the  Federal  Trade  Commission  or  the 
Committees  on  Agriculture  in  Congress,  but  only  to  enable  us 
to  consider  and  discuss  the  act  whose  validity  is  here  in  ques- 
tion in  the  light  of  the  environment  in  which  Congress  passed  it. 
It  was  for  Congress  to  decide,  from  its  general  information  and 
from  such  special  evidence  as  was  brought  before  it,  the  nature 
of  the  evils  actually  present  or  threatening,  and  to  take  such 
steps  by  legislation  within  its  power  as  it  deemed  proper  to 
remedy  them.  It  is  helpful  for  us  in  interpreting  the  effect  and 
scope  of  the  act  in  order  to  determine  its  validity  to  know  the 
conditions  under  which  Congress  acted.  Chicago  Board  of 
Trade  v.  United  States,  24G  U.  S.  231,  238;  Danciger  v.  Cooley, 
248  U.  S.  319,  322. 

The  Pa/-kers  and  Stockyards  Act  of  1921  seeks  to  regulate  the 
basiness  of  the  packers  done  in  interstate  commerce  and  forbids 
them  to  engage  in  unfair,  discriminatory  or  deceptive  practices 
In  such  commerce,  or  to  subject  any  person  to  unreasonable 
prejudice  therein,  or  to  do  any  of  a  number  of  acts  to  control 
prices  or  establish  a  monopoly  in  the  business.  It  constitutes 
the  Secretary  of  Agriculture  a  tribunal  to  hear  complaints  and 
make  findings  thereon,  and  to  order  the  packers  to  cease  any 
forbidden  practice.  An  appeal  Is  given  to  the  Circuit  Court 
of  Appeals  from  these  findings  and  orders.  They  are  to  be 
enforced  by  the  Di.strict  Court  by  penalty  if  not  appealed  from 
and  if  disobeyed.     Title  III  concerns  the  stockyards  and  pro- 
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vides  for  the  supervision  and  control  of  the  facilities  furnijhed 
therein  in  connection  wdth  the  receipt,  purchase,  sale  on  com- 
mission basis  or  otherwise,  of  live  stock  and  its  care,  shipment, 
weighing  or  handling  in  interstate  commerce.  A  stockyards  is 
defined  to  be  a  place  conducted  for  profit  as  a  public  market, 
with  pens  in  which  live  stock  are  received  and  kept  for  sale  or 
shipment  in  interstate  commerce.  Yards  with  a  superficial 
area  of  less  than  20,000  square  feet  are  not  within  the  act. 
Stockyard  owners,  commission  men  and  dealers  are  recognized 
and  defined  and  the  two  latter  are  required  to  register.  The 
act  requires  that  all  rates  and  charges  for  services  and  facilities 
in  the  stockyards  and  all  practices  in  connection  with  the  live 
stock  passing  through  the  yards  shall  be  just,  reasonable,  non- 
discriminatory and  non-deceptive,  and  that  a  schedule  of  such 
charges  shall  be  kept  open  for  public  inspection  and  only  be 
changed  after  ten  days'  notice  to  the  Secretary  of  Agriculture, 
who  is  made  a  tribunal  to  inquire  as  to  the  justice,  reasonable- 
ness and  non-discriminatory  or  non-deceptive  character  of  ev- 
ery charge  and  practice,  and  to  order  that  it  cease,  if  found  to 
offend,  ^nth  the  same  provisions  for  appeal  and  enforcement  in 
court  as  in  the  case  of  offending  packers.  The  Secretary  is 
given  power  to  make  rules  and  regulations  to  carry  out  the  pro- 
visions, to  fix  rates  or  a  minimum  or  maximum  thereof  and  to 
prescribe  how  every  packer,  stockyard  o\vner,  commission  man 
and  dealer  shall  keep  accounts. 

The  bills  aver  that  the  Secretary  has  given  the  notice  which 
requires  appellants  to  register  and  has  announced  proposed 
rules  and  regulations,  prescribing  the  form  of  rate  schedules, 
the  required  reports,  including  daily  accounts  of  receipts,  sales 
and  shipments,  forbidding  misleading  reports  to  depress  or  en- 
hance prices,  prescribing  proper  feed  and  care  of  live  stock, 
and  forbidding  a  commission  man  to  sell  live  stock  to  another 
in  whose  business  he  is  interested,  without  disclosing  such  in- 
terest to  his  principal. 

The  object  to  be  secured  by  the  act  is  the  free  and  unburdened 
flow  of  live  stock  from  the  ranges  and  farms  of  the  West  and 
the  Southwest  through  the  great  stockj^ards  and  slaughtering 
centers  on  the  borders  of  that  region,  and  thence  in  the  form  of 
meat  products  to  the  consuming  cities  of  the  country  in  the 
Middle  West  and  East,  or,  still  as  live  stock,  to  the  feeding 
places  and  fattening  farms  in  the  ]\Iiddle  West  or  East  for  fur- 
ther preparation  for  the  market. 
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The  chief  evil  feared  is  the  monopoly  of  the  packers,  enabling 
them  unduly  and  arbitrarily  to  lower  prices  to  the  shipper  who 
sells,  and  unduly  and  arbitrarily  to  increase  the  price  to  the 
eonsumer  who  buys.  Congress  thought  that  the  power  to  main- 
tain this  monopoly  was  aided  by  control  of  the  stockyards.  An- 
other evil  which  it  sought  to  provide  against  by  the  act,  was 
exorbitant  charges,  duplication  of  commissions,  deceptive  prac- 
tices in  respect  of  prices,  in  the  passage  of  the  live  stock  through 
the  stockyards,  all  made  possible  by  collusion  between  the  stock- 
yards manairemcnt  and  the  commission  men,  on  the  one  hand, 
and  the  packers  and  dealers  on  the  other.  Expenses  incurred 
in  the  passage  through  the  stockyards  necessarily  reduce  the 
price  received  by  the  shipper,  and  increase  the  price  to  be 
paid  by  the  consumer.  If  they  be  exorbitant  or  unreasonable, 
they  are  an  undue  burden  on  the  commerce  which  the  stock- 
yards are  intended  to  facilitate.  Any  unjust  or  deceptive  prac- 
tice or  combination  that  unduly  and  directly  enhances  them 
is  an  unjust  obstruction  to  that  commerce.  The  shipper  whose 
live  stock  are  being  cared  for  and  sold  in  the  stockyards  market 
is  ordinarily  not  present  at  the  sale,  but  is  far  awaj^  in  the 
West.  lie  is  wholly  dependent  on  the  commission  men.  The 
pai'kers  and  their  agents  and  the  dealers  who  are  the  buyers, 
arc  at  the  elbow  of  the  commission  men,  and  their  relations  are 
con.stant  and  close.  The  control  that  the  packers  have  had  in 
the  stockyards  by  reason  of  ownership  and  constant  use,  the  re- 
lation of  landlord  and  tenant  between  the  stockyards  owner,  on 
the  one  hand,  and  the  commission  men  and  the  dealers,  on  the 
other,  the  power  of  assignment  of  pens  and  other  facilities  by 
that  owner  to  commission  men  and  dealers,  all  create  a  situation 
full  of  opportunity  and  temptation  to  the  prejudice  of  the  ab- 
sent shipper  and  owner  in  the  neglect  of  the  live  stock,  in  the 
mala  fidet  of  the  sale,  in  the  exorbitant  prices  obtained,  in  the 
unreasonableness  of  the  charges  for  sendees  rendered. 

The  stwkyards  are  not  a  place  of  rest  or  final  destination. 
Thousands  of  head  of  live  stock  arrive  daily  by  carload  and 
trainload  lots,  and  must  be  promptly  sold  and  disposed  of  and 
moved  out  to  give  place  to  the  constantly  flowing  traffic  that 
preases  behind.  The  stockyards  are  but  a  throat  through  which 
the  current  flows,  and  the  transactions  which  occur  therein  are 
only  incident  to  this  current  from  the  West  to  the  East,  and 
from  one  State  to  another.  Such  transactions  can  not  be  sep- 
arated from  the  movement  to  which  they  contribute  and  neces- 
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sarily  take  on  its  character.  The  commission  men  are  essential 
in  making  the  sales  without  which  the  flow  of  the  current  would 
be  obstructed,  and  this,  whether  they  are  made  to  packers  or 
dealers.  The  dealers  are  essential  to  the  sales  to  the  stock  farm- 
ers and  feeders.  The  sales  are  not  in  this  aspect  merely  local 
transactions.  Thy  create  a  local  change  of  title,  it  is  true,  but 
they  do  not  stop  the  flow ;  tliey  merely  change  the  private  inter- 
ests in  the  subject  of  the  current,  not  interfering  with,  but,  on 
the  contrary,  being  indispensable  to  its  continuity.  The  origin 
of  the  live  stock  is  in  the  West,  its  ultimate  destination  kno^vn 
to,  and  intended  by,  all  engaged  in  the  business  is  in  the  IMiddle 
West  and  East  either  as  meat  products  or  stock  for  feeding  and 
fattening.  This  is  the  definite  and  well-understood  course  of 
business.  The  stockyards  and  the  sales  are  necessary  factors  in 
the  middle  of  this  current  of  commerce. 

The  act,  therefore,  treats  the  various  stockyards  of  the  coun- 
try as  great  national  public  utilities  to  promote  the  flow  of 
commerce  from  the  ranges  and  farms  of  the  West  to  the  con- 
sumers in  the  East.  It  assumes  that  they  conduct  a  business  af- 
fected by  a  public  use  of  a  national  character  and  subject  to 
national  regulation.  That  it  is  a  business  within  the  power  of 
regulation  by  legislative  action  needs  no  discussion.  That  has 
been  settled  since  the  case  of  Munn  v.  Illinois,  94  U.  S.  113. 
Nor  is  there  any  doubt  that  in  the  receipt  of  live  stock  by  rail 
and  in  their  delivery  by  rail  the  stockyards  are  an  interstate 
commerce  agency.  United  States  v.  Union  Stock  Yard  Co.,  226 
U.  S.  286.  The  only  question  here  is  whether  the  business  done 
in  the  stockyards  between  the  receipt  of  the  live  stock  in  the 
yards  and  the  shipment  of  them  therefrom  is  a  part  of  inter- 
state commerce,  or  is  so  associated  with  it  as  to  bring  it  within 
the  power  of  national  regulation.  A  similar  question  has  been 
before  this  court  and  had  great  consideration  in  Swift  &  Co.  v. 
United  States,  196  U.  S.  375.  The  judgment  in  that  case  gives 
a  clear  and  comprehensive  exposition  which  leaves  to  us  in  this 
case  little  but  the  obvious  application  of  the  principles  there 
declared.     .     .     . 

The  application  of  the  commerce  clause  of  the  Constitution  in 
the  Swift  Case  was  the  result  of  the  natural  development  of  in- 
terstate commerce  under  modem  conditions.  It  was  the  inevi- 
table recognition  of  the  great  central  fact  that  such  streams 
of  commerce  from  one  part  of  the  country  to  another  which  are 
ever  flowing  are  in  their  very  essence  the  commerce  among  the 
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States  and  with  foreicrn  nations  which  historically  it  was  one 
of  the  chiof  purposes  of  the  Constitution  to  bring:  under  national 
protection  and  control.  This  court  declined  to  defeat  this  pur- 
pose in  respect  of  such  a  stream  and  take  it  out  of  complete 
national  regulation  by  a  nice  and  technical  inquiry  into  the  non- 
interstate  character  of  some  of  its  necessary  incidents  and  facili- 
ties when  considered  alone  and  without  reference  to  their  asso- 
ciation with  the  movement  of  which  they  were  an  essential  but 
subordinate  part. 

The  principles  of  the  Swift  Case  have  become  a  fixed  rule  of 
this  court  in  the  construction  and  application  of  tlie  commerce 
clause.     .     .     . 

It  is  manifest  that  Congress  framed  the  Packers  and  Stock- 
yards Act  in  keeping  with  the  principles  announced  and  ap- 
plied in  the  opinion  in  the  Swift  Case.  .  .  .  The  act  deals 
with  tlie  same  current  of  business,  and  the  same  practical  con- 
ception of  interstate  commerce. 

Of  course,  what  we  are  considering  here  is  not  a  bill  in  equity 
or  an  indictment  charging  conspiracy  to  obstruct  interstate 
commerce,  but  a  law.  The  language  of  the  law  shows  that  what 
Congress  had  in  mind  primarily  was  to  prevent  such  conspira- 
cies by  sui)ervision  of  the  agencies  which  would  be  likely  to  be 
employed  in  it.  If  Congress  could  provide  for  punishmetit  or 
restraint  of  such  conspiracies  after  their  formation  through  the 
Anti-Trust  Law  as  in  the  Swift  Case,  certainly  it  may  provide 
regulation  to  prevent  their  fonnation.  The  reasonable  fear  by 
Congress  that  such  acts,  usually  lawful  and  affecting  only  intra- 
state commerce  when  considered  alone,  wdll  probably  and  more 
or  less  constantly  be  used  in  conspiracies  against  interstate  com- 
merce or  constitute  a  direct  and  undue  burden  on  it,  expressed 
in  this  remedial  legislation,  serves  the  same  purpose  as  the  in- 
tent charged  in  the  Swift  indictment  to  bring  acts  of  a  sim- 
ilar chara/'ter  into  the  current  of  interstate  commerce  for  fed- 
eral restraint.  Whatever  amounts  to  more  or  less  constant  prac- 
tice, and  threatens  to  obstruct  or  unduly  to  burden  the  freedom 
of  interstate  commerce  is  within  the  regulatory  power  of  Con- 
gress under  the  commerce  clause,  and  it  is  primarily  for  Con- 
gress to  consider  and  decide  the  fact  of  danger  and  meet  it. 
This  court  will  certainly  not  substitute  its  judgment  for  that 
of  Congress  in  such  a  matter  unless  the  relation  of  the  subject 
to  interstate  commerce  and  its  effect  upon  it  are  clearly  non- 
existent   .    .    . 
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The  orders  of  the  District  Court  refusing  the  interlocutory 
injunctions  are 

Affirmed. 

Mr.  Justice  McReynolds  dissents. 

1\Ir.  Justice  Day  did  not  sit  in  these  cases  and  took  no  part 
in  their  decision. 


A.  G.  SPALDING  &  BROS.  v.  EDWARDS,  Collector  of  Inter- 
nal Revenue  for  the  Second  District  of  New  York. 

Supreme  Court  of  the  United  States.     1923. 
262  United   States,  66. 

En*or  to  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  a  suit  to  recover  the  amount  of  taxes  collected  by 
duress  under  color  of  the  War  Revenue  Act  of  October  3,  1917, 
c.  63,  §  600  (f),  40  Stat.  300,  316.  The  plaintiff,  a  corporation, 
manufacturer  of  the  goods  in  question,  says  that  the  tax  was 
laid  on  articles  exported  from  a  State,  (New  York,)  in  viola- 
tion of  Article  I,  §  9,  of  the  Constitution  of  the  United  States. 
Upon  demurrer  tlie  complaint  was  dismissed  by  the  District 
Court  on  the  merits.     [285  Fed.  784.] 

The  tax  is  ''upon  all  .  .  .  baseball  bats,  .  .  .  balls  of 
all  kinds  .  .  .  sold  by  the  manufacturer,  producer,  or  im- 
porter" and  was  levied  on  three  occasions  admitted  to  be  simi- 
lar, so  that  the  statement  of  one  transaction  will  be  enou<^h. 
Delgado  &  Cia,  a  firm  in  the  city  of  La  Guaira,  Venezuela,  or- 
dered Scholtz  &  Co.,  commission  merchants  in  New  York,  to  buy 
for  their  accoiuit  and  risk  a  certain  number  of  baseballs  and 
baseball  bats,  &c.,  D  &  C 

S 
at  an  agreed  price  and  to  mark  the  packages  La  Guaira 

#36 
to  indicate  the  purchasers  and  their  place.    Scholtz  &  Co.  there- 
upon sent  to  the  plaintiff  in  wTiting,  dated  December  10,  1918, 
this:     "Export  order  from  Scholtz  &  Co.,  Shipping  and  Com- 
mission Merchants    .    .    .    Please  ship  on  or  before  the 

per  steamer Rush.     .     .     .     Errors  in  weight 


786  CASES  ON  CONSTITUTIONAL  LAW. 

oftCD  entail  heavy  fines  in  Forei^  Customs  Houses,  therefore 
be  eareful  when  wei^liing  and  marking  Goods,  as  we  shall  hold 
you    responsible    for    any    fines    caused    through    your    errors. 
Cases  or  crates  must  be  made  to  fit  Goods  as  duty  is  paid  by 
Gross  weight.     Shipping  mark  and  number  to  be  put  on  pack- 
ages.    [As  above,  with  statement  of  the  goods  wanted.]     Please 
send  Memo.  Invoice  at  once  so  we  can  apply  for  license  and 
clear  at  Custom  House."    Scholtz  &  Co.  instructed  the  plaintiff 
to  deliver  the  packages  so  marked  to  the  Atlantic  &  Caribbean 
Steam  Navigation  Co.,  an  exporting  carrier  in  New  York.     The 
plaintiff  marked  and  delivered  the  goods  as  directed  and  was 
^ven  a  receipt  by  the  carrier  which  it  sent  to  Scholtz  &  Co. 
and  which  was  exchanged  by  them  for  an  export  bill  of  lading 
in  their  name,  dated  February  10,  1919.    The  goods  were  trans- 
ported and  delivered  in  due  time  to  Delgado  &  Cia.     Scholtz 
&  Co.  paid  the  plaintiff  on  February  1  and  were  paid  their 
conuulssion  by  Delgado  &  Cia.  in  ninety  da3^s  from  date  of  ship- 
ment.   The  transaction  from  start  to  finish  was  understood  and 
intended  by  the  plaintiff  and  Scholtz  &  Co.  to  be  for  the  pur- 
pose of  exporting  the  goods  to  Delgado  &  Cia.  in  Venezuela. 
The  question  is  whether  the  sale  was  a  step  in  exportation,  as- 
suming as  appears  to  be  the  fact,  that  the  title  passed  at  the 
moment  when  the  goods  were  delivered  into  the  carrier's  hands. 
The  fact  that  the  law  under  which  the  tax  w^as  imposed  was 
a  general  law  touching  all  sales  of  the  class,  and  not  aimed  spe- 
cially at  expoiis,  would  not  help  the  defendant  if  in  this  case 
the  tax  was  "laid  on  articles  exported  from  any  State",  because 
that  is  forbidd?n  in  terms  by  the  Constitution.     Article  I,  §  9. 
United  States  v.  Ilvoslef,  237  U.  S.  1,  18.     Crew  Levick  Co.  v. 
Pennsylvania,  245  U.  S.  292.     Articles  in  course  of  transporta- 
tion cannot  be  taxed.    William  E.  Peck  &  Co.  v.  Lowe,  247  U.  S. 
165,  173.    So  we  return  to  the  question  that  we  have  stated.    To 
anjm-er  it  with  regard  to  any  transaction  we  have  to  fix  a  point 
at  whi«'h,  in  view  of  the  purpose  of  the  Constitution,  the  export 
must  be  saul  to  begin.    As  elsewhere  in  the  law  there  will  be 
other  points  very  near  to  it  on  the  other  side,  so  that  if  the  ne- 
cessity of  fixing  one  definitely  is  not  remembered  any  determina- 
tion rnay  seem  arbitrary.     In  this  case,  for  instance,  while  the 
goods  were  in  process  of  manufacture  they  were  none  the  less 
irabjcct  to  taxation  if  they  were  intended  for  export  and  made 
with  specific  reference  to  foreign  wants.     Cornell  v.  Coyne,  192 
U.  S.  418.    Heisler  v.  Thomas  Colliery  Co.,  260  U.  S.  245.     On 
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the  other  hand  no  one  would  doubt  that  they  were  exempt  after 
they  had  been  loaded  upon  the  vessel  for  Venezuela  and  the 
bill  of  lading  issued.  It  seems  to  us  that  the  facts  recited  are 
closer  to  the  latter  than  to  the  former  side,  and  that  the  export 
had  begun. 

The  very  act  that  passed  the  title  and  that  would  have  in- 
curred the  tax  had  the  transaction  been  domestic,  committed 
the  goods  to  the  carrier  that  was  to  take  them  across  the  sea, 
for  the  purpose  of  export  and  with  the  direction  to  the  foreign 
port  upon  the  goods.  The  expected  and  accomplished  effect  of 
the  act  was  to  start  them  for  that  port.  The  fact  that  further 
acts  were  to  be  done  before  the  goods  would  get  to  sea  does  not 
matter  so  long  as  tliey  were  only  tlie  regular  steps  to  the  con- 
templated result.  Getting  the  bill  of  lading  stands  no  different- 
ly from  putting  the  goods  on  board  ship.  Neither  does  it  matter 
that  the  title  was  in  Scholtz  &  Co.  and  that  theoretically  they 
might  change  their  mind  and  retain  the  bats  and  balls  for  their 
own  use.  There  was  not  the  slightest  probability  of  any  such 
change  and  it  did  not  occur.  The  purchase  by  Scholtz  &  Co. 
was  solely  for  the  purpose  of  Delgado  &  Cia.  and  for  their  ac- 
count and  risk.  Theoretical  possibilities  may  be  left  out  of 
account.  In  Railroad  Commission  of  Louisiana  v.  Texas  &  Pa- 
cific Ry.  Co.,  229  U.  S.  336,  the  consignees  might  have  retained 
the  goods  at  New  Orleans  instead  of  shipping  them  abroad.  The 
fact  that  they  came  to  New  Orleans  by  rail  from  another  place 
in  the  State  made  no  difference.  The  same  principal  was  ap- 
plied in  Texas  &  New  Orleans  R.  R.  Co.  v.  Sabine  Tram  Co., 
227  U.  S.  Ill,  123.  The  overt  act  of  delivering  the  goods  to  the 
carrier  marks  the  point  of  distinction  between  this  case  and 
Cornell  v.  Coyne,  192  U.  S.  418.  To  put  it  at  any  later  point 
would  fail  to  give  to  exports  the  liberal  protection  that  hitherto 
they  have  received;  of  which  an  example  may  be  seen  in 
Thames  &  Mersey  Marine  Ins.  Co.  v.  United  States,  237  U.  S.  19. 

Judgment  reversed. 

Note. — The  jurisdiction  of  the  Federal  Government  over  commerce 
extends  only  to  commerce  "with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes."  The  domestic  commerce 
of  each  State  which  is  confined  entirely  within  its  own  boundaries  is 
not  under  Federal  control,  but  inasmuch  as  Congress  is  authorized  to 
Adopt  whatever  laws  may  be  necessary  and  proper  for  carrying  its 
powers  into  execution,  it  may  regulate  the  domestic  commerce  of  the 
States  In  so  far  as  such  regulation  is  necessary  to  the  effective  regu- 
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latlon  of  foreign  or  Interstate  commerce.  "The  commercial  power 
conferred  by  the  Constitution  is  one  without  limitation.  It  authorizes 
legislation  with  respect  to  all  the  subjects  of  foreign  and  interstate 
commerce,  the  persons  engaged  in  it,  and  the  instruments  by  which 
It  is  carried  on."  Sherlock  v.  Ailing  (1876),  93  U.  S.  99,  103.  The 
framers  of  the  Constitution  felt  that  it  was  necessary  to  vest  Congress 
with  power  to  regulate  interstate  commerce  in  order  to  make  its 
control  over  foreign  commerce  effective.  See  Hamilton's  argument 
In  The  Federalist,  No.  22,  and  Madison's  in  No.  42. 

The  Court  has  found  much  difficulty  in  formulating  a  satisfactory 
definition  of  interstate  or  foreign  commerce,  although  it  is  clear  that 
certain  elements  are  included  in  it.  Commerce  is  concerned  with  the 
exchange  of  commodities  and  the  term  extends  to  the  necessary  instru- 
ments of  such  exchange.  It  is  also  concerned  with  the  transportation 
of  both  persons  and  commodities.  The  essential  characteristic  of  in- 
terstate commerce  is  that  it  is  concerned  with  the  movement  of  persons 
or  commodities  from  one  State  to  another.  Therefore  the  negotiation 
of  a  sale  of  goods  in  another  State  which  results  only  in  their  move- 
ment from  one  point  to  another  in  the  same  State  is  not  interstate 
commerce,  but  such*  a  negotiation,  when  it  is  for  the  purpose  of  in- 
trodticlng  the  goods  into  the  State  where  the  negotiation  takes  place, 
Is  interstate  commerce,  Weeks  v.  United  States  (1918),  245  U.  S.  618. 
The  courts  are  so  strongly  disposed  to  protect  interstate  commerce 
from  any  sort  of  interference  by  the  States  that  a  very  small  interstate 
factor  will  be  sufficient  to  establish  Federal  control.  An  extreme 
case  is  The  Hump  Hairpin  Manufacturing  Co.  v.  Emmerson  (1922), 
258  U.  8.  290,  In  which  the  Court  held  that  business  done  by  a  corpora- 
''  rough  orders  approved  in  a  State  where  its  tangible  property  and 
s  offices  are  located  and  where  its  manufacturing  is  conducted, 
but  based  upon  contracts  of  sale  obtained  by  its  salesmen  in  other 
States,  is  Interstate  in  character.  The  Court  said,  "The  facts  that 
all  of  the  property  of  the  company  was  located  in  Illinois,  that  all 
of  Its  manufacturing  operations  were  conducted  In  that  State,  and 
that  all  contracts  of  sale  must  be  approved  at  Chicago,  where  the  only 
buslnoBs  office  of  the  company  was  maintained,  certainly  reduce  the 
Interstate  element  in  its  business  to  the  lowest  terms,  but,  neverthe- 
less, we  are  constrained  to  hold  that  the  business  done  with  residents 
of  States  other  than  Illinois  is  interstate  business."  Likewise  the 
transportation  of  commodities  or  the  transmission  of  messages  be- 
tween two  points  In  the  same  State  becomes  interstate  if  in  the 
course  of  the  transaftion  the  commodities  or  the  messages  pass  over 
the  territory  of  another  State,  Hanley  v.  Kansas  City  Southern  Ry. 
(1903),  187  U.  8.  617;  Western  Union  Telegraph  Co.  v.  Speight  (1920), 
254  U.  8.  17.  The  Court  has  said  that  interstate  commerce  is  "a 
practical  conception  not  drawn  from  'witty  diversities,'  "  Rearick  v. 
Pennsylvania  (1906),  203  U.  S.  507.  "What  is  commerce  among  the 
States  Is  a  question  depending  upon  broader  considerations  than  the 
exlBtenco  of  a  ter-hnlrally  binding  contract,  or  the  time  and  place 
where  the  title  passed,"  Dozler  v.  Alabama  (1910),  218  U.  S.  124. 
Whether  or  not  a  transaction  is  one  in  interstate  commerce  depends 
upon  all  the  facta  In  the  case.    It  may  be  determined  by  the  contract 


NOTE.  789 

of  shipment,  Gulf,  Colorado  &  Sante  Fe  Ry.  v.  Texas  (1907),  204  U.  S. 
403,  but  it  is  the  essential  character  of  the  transaction  and  not  the 
form  of  the  bill  of  lading  which  is  decisive.  Hence  a  through  ship- 
ment from  St.  Louis,  Missouri,  to  Leadville,  Colorado,  is  an  interstate 
shipment  although  there  was  neither  through-rate  nor  through-route. 
"Its  interstate  character  could  not  be  destroyed  by  ignoring  the  points 
of  origin  and  destination,  separating  the  rate  into  its  component 
parts  and  by  charging  local  rates  and  issuing  local  waybills,  attempt- 
ing to  convert  an  interstate  shipment  into  intrastate  transportation," 
Baer  Brothers  v.  Denver  &  Rio  Grande  Ry.  (1914),  233  U.  S.  479.  Like- 
wise "where  commodities  are  in  fact  destined  from  one  State  to  an- 
other, a  re-billing  or  re-shipment  en  route  does  not  of  itself  break  the 
continuity  of  the  movement  or  require  that  any  part  be  reclassified 
differently  from  the  remainder,"  Western  Oil  Refining  Co.  v.  Lips- 
comb (1917),  244  U.  S.  346.  So  the  billing  of  coal  from  mines  in 
Ohio  to  Cleveland,  the  shipper  being  named  as  consignee,  is  not  de- 
terminative of  the  character  of  the  shipment  since  it  was  shown  that 
in  the  usual  course  of  business  the  coal  was  accumulated  at  the  port 
for  shipment  to  other  States  and  the  rate  from  the  mines  to  the 
port  included  the  cost  of  placing  the  coal  on  vessels,  Ohio  Railroad 
Commission  v.  Worthington  (1912),  22.5  U.  S.  101.  All  commerce 
with  foreign  countries  which  must  be  transshipped  at  the  seaboard 
could  be  given  a  local  character  if  the  courts  were  not  allowed  to 
look  at  the  real  nature  of  the  transaction.  Such  commerce  takes 
character  as  interstate  or  foreign  commerce  "when  it  is  actually  started 
in  the  course  of  transportation  to  another  State  or  to  a  foreign  coun- 
try," Louisiana  Railroad  Commission  v.  Texas  &  Pacific  Ry.  (1913), 
229  U.  S.  336.  See  also  Southern  Pacific  Terminal  Co.  v.  Interstate 
Commerce  Commission  (1911),  219  U.  S.  498,  and  Texas  &  New  Orleans 
Ry.  V.  Sabine  Tram  Co.  (1913),  227  U.  S.  111.  Sheep  which  are 
being  driven  from  one  State  across  another  for  shipment  at  a  rail- 
way station  in  a  third  State  and  which  are  permitted  to  graze  on  the 
way  are  in  interstate  commerce  from  the  point  of  origin,  Kelley  v. 
Rhoads  (1903),  188  U.  S.  1.  "Neither  through  billing,  uninterrupted 
movement,  continuous  possession  by  the  carrier,  nor  un1)roken  bulk, 
is  an  essential  of  a  through  interstate  shipment.  These  are  common 
incidents  of  a  through  shipment;  and  where  the  intention  with 
which  a  shipment  was  made  is  in  issue,  the  presence,  or  absence,  of 
one  or  all  of  these  incidents  may  be  important  evidence  bearing  upon 
that  question.  But  where  it  is  admitted  that  the  shipment  made  to 
the  ultimate  destination  had  at  all  times  been  intended,  these  incidents 
are  without  legal  significance  as  bearing  on  the  character  of  the 
traffic,"  Baltimore  &  Ohio  S.  W.  Ry.  v.  Settle  (1922),  2G0  U.  S.  166,  171. 
See  also  Binderup  v.  Pathe  Exchange  (1923),  263  U.  S.  291.  The 
shipment  of  timber  from  one  point  to  another  in  a  State  there  to  be 
manufactured  in  the  expectation,  justified  by  experience,  that  the 
finished  product  will  be  shipped  out  of  the  State  is  not  interstate 
commerce,  Arkadelphia  Milling  Co.  v.  St.  Louis  Southwestern  Ry. 
(1919),  249  U.  S.  134.  Traveling  shows  entering  upon  a  circuit  wliich 
would  ultimately  include  points  in  more  than  one  State  are  not 
in    interstate   commerce    while    in    transportation    between    points    in 
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the  State  of  origin  on  a  contract  for  carriage  which  appllci  only  to 
points  in  that  State.  Southern  Pacific  Co.  v.  Arizona  (1919),  24b  li.  S. 
472.  Tho  Intention  of  a  passenger  to  continue  his  journey  to  a  point 
outside  the  State  of  origin  cannot  convert  his  contract  for  intrastate 
transportation  Into  an  interstate  transaction,  New  York  Central  Ry. 
V,  Mohrey   (1920),  252  U.  S.  152. 

In  answering  the  argument  that  a  State  tax  on  anthracite  coal 
mined,  "washed,  screened,  and  otherwise  prepared  for  market"  and 
intended  to  be  shipped  out  of  the  State  was  a  tax  on  interstate  com- 
merce. Mr.  Justice  McKenna,  in  Heisler  v.  Thomas  Colliery  Co.  (1922 \ 
260  U.  S.  245,  said: 

If  the  possibility,  or,  indeed,  certainty  of  exportation  of  a 
product  or  article  from  a  State  determines  it  to  be  in  inter- 
state  commerce   before   the    commencement   of   its   movement 
from   the  State,  it  would  seem   to  follow  that  it  is  in  such 
commerce  from  the  instant  of  its  growth  or  production,  and 
in  the  case  of  coals,  as  they  lie  in  the  ^ound.     The  result 
would  be  curious.    It  would  nationalize  all  industries,  It  would 
nationalize  and  withdraw  from  State  jurisdiction  and  deliver 
to  Federal   commercial   control   the   fruits  of   Calitornia   and 
the  Soith.  the  wheat  of  the  West  and  its  meats,  the  cotton  of 
the  South,  the  shoes  of  Massachusetts  and  the  woolen  indus- 
tries of  other  States,  at  the  very  inception  of  their  production 
or  growth,  that  is,  the  fruitn  unpicked,  the  cotton  and  wheat 
ungatlicred,  hides  and  flesh  of  cattle  yet  "on  tlie  hoof,"  wool 
yet  unshorn,  and  coal  yet  unmined,  because  they  are  in  vary- 
ing  percentages   destined   for   and   surely   to   be   exported   to 
States  other  than  those  of  their  production. 
The  question  as  to  what  is   interstate  commerce  frequently  arises 
In  cases  involving  injuries  to  employees.     In  l-edersen  v.   Delaware, 
lAckawanna   &  Western    Ry.    (1913),   229   U.    S.   146,   the   Court   said, 
"The  true  test  always  is:     Is  the  work  in  question  a  part  of  the  inter- 
state commerce  In  which   the  carrier   is  enga,«;ed?"     In  that   case   it 
wa«  held  that  one  carrying  bolts  to  be  used  in  repairing  an  interstate 
railway  and  who  was  injured   by  an  interstate  train   was  engaged   in 
interstate  comfnerce,  and   likewise  of  an   em^^loyee   who,   in   going  to 
the  relief  of  another  employee  and  carrying  k  jack  to  raise  a  derailed 
car,  Btumbled  over  some  large  clinkers  in  h.s  path.   Southern   Ry.  v. 
Purkett   (1917),   244   U.   S.   571,  and   a  locomotive  fireman  who  is  on 
duly  although  temporarily  absent  from  his  engine  on  an  errand  not 
inconsistent  with  his  duty.  North  Carolina  Ky.  v.  Zachary  (1914),  232 
U.  8,  248,  and  an  employee  on  a  dining  car  habitually  used  in  inter- 
■tAte  commerce  but  which  at  the  time  of  the  injury  was  standing  on 
a  sldlnjf  waiting  to  be   picked   up,   Johnson  v.   Southern   Pacific  Ry. 
(1904).   19G   U.   S.   1.   and   an   employee    in   attendance   at   a   pumping 
BUtlon  which  supplied  water  for  the  engines  of  l)Oth  interstate  and  in- 
trastate trains.  Erie  Ry.  v.  Collins   (1920),  253  U.  S.  77,  and  an  em- 
ployee whose  duty  It  was  to  dry  sand  for  use  on  the  engines,  Erie  Ry. 
▼.  Scary  (1920),  253  U.  S.  86.    But  an  employee  injured  in  a  coal  mine 
belonging  to  a  railway,  though  the  coal  was  destined  for  use  in  Inter- 
oommerce.  was  not  engaged  in  interstate  commerce,  Delaware. 
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Lackawanna  &  Western  Ry.  v.  Yurkonis  (1915),  238  U.  S.  439,  nor 
was  an  employee  who  was  repairing  a  locomotive  which  "had  finished 
some  interstate  business  and  had  not  yet  begun  on  any  other,"  Minne- 
apolis &  St.  Louis  Ry.  v.  Winters  (1917),  242  U.  S.  353. 

When  an  article  becomes  a  part  of  interstate  commerce  it  generally 
retains  that  character  "at  least  until  the  load  reaches  the  point  where 
the  parties  originally  intended  that  the  movement  should  finally  end," 
Illinois  Central  Ry.  v.  Fuentes  (1915),  236  U.  S.  157.  In  several  cases 
it  has  been  said  that  transportation  is  not  completed  until  the  ship- 
ment arrives  at  its  destination  and  is  there  delivered,  Rhodes  v.  Iowa 
(1898),  170  U.  S.  412;  Vance  v.  Vandercook  Co.  (1898),  170  U.  S.  438; 
Louisville  &  Nashville  Ry.  v.  Cook  Brewing  Co.  (1912),  223  U.  S.  70; 
Danciger  v.  Cooley  (1919),  248  U.  S.  319.  This  broad  statement  how- 
ever is  subject  to  qualification.  In  General  Oil  Co.  v.  Grain  (1908),  209 
U.  S.  211,  oil  manufactured  in  Pennsylvania  and  held  in  tanks  in 
Memphis,  Tennessee,  was  subjected  to  State  taxation.  The  owners 
contended  that  the  oil  was  in  transit  from  Pennsylvania  to  Arkansas 
and  that  it  was  held  in  tanks  in  Memphis  only  for  separation,  distri- 
bution and  reshipment  and  was  retained  no  longer  than  was  absolutely 
necessary.  The  Court  decided  that  the  storage  was  not  a  mere  delay 
necessarily  incidental  to  the  means  of  transportation  but  was  for  the 
business  purposes  and  profit  of  the  owners.  "It  was  only  there  for 
distribution,  it  is  said,  to  fulfill  orders  already  received.  But  to  do 
this  required  that  the  property  be  given  a  locality  in  the  State  beyond 
a  mere  halting  in  its  transportation.  It  required  storage  there,  the 
maintenance  of  the  means  of  storage,  of  putting  it  in  and  taking  it 
from  storage.  .  .  .  This  certainly  describes  a  business, — describes 
a  purpose  for  which  the  oil  is  taken  from  transportation,  brought  to 
rest  in  the  State,  and  for  which  the  protection  of  the  State  is  neces- 
sary,— a  purpose  outside  of  the  mere  transportation  of  the  oil."  The 
same  result  was  reached  as  to  grain  which  was  shipped  from  points  in 
the  South  and  Southwest  to  New  York  and  other  Eastern  cities  under 
through  contracts  of  shipment  which  reserved  the  right  to  remove  the 
grain  from  the  cars  at  Chicago  "for  the  mere  temporary  purposes  of 
inspecting,  weighing,  cleaning,  clipping,  drying,  sacking,  grading  or 
mixing,  or  changing  the  ownership,  consignee  or  destination"  thereof. 
The  owner  exercised  his  privilege,  stored  the  grain  in  his  elevator 
in  Chicago  only  long  enough  to  accomplish  the  temporary  purposes 
enumerated  and  then  shipi)ed  all  of  it  out  of  the  State.  The  Court 
held  that  the  interstate  transit  had  been  Interrupted  by  the  owner 
for  business  purposes  beneficial  to  himself  and  had  therefore  come  to 
an  end,  Bacon  v.  Illinois  (1913),  227  U.  S.  504.  See  also  Susquehanna 
Coal  Co.  V.  South  Amboy  (1913),  228  U.  S.  665. 

Since  the  decision  in  Brown  v.  Maryland  (1827),  12  Wheaton,  419, 
it  is  undoubted  that  the  right  to  introduce  goods  into  a  State  in  foreign 
or  interstate  commerce  necessarily  carries  with  it  the  right  to  sell 
them  in  the  form  and  shape  in  which  they  were  imported, — that  is, 
in  the  original  package.  What  constitutes  an  original  pacKage  de- 
pends chiefly  upon  the  custom  of  the  trade.  If  packages  are  made 
absurdly  small  in  order  to  evade  loral  regulation,  the  courts  will  hold 
that  the  shipper  is  not  acting  bona  fide.    The  subject  is  fully  discussed 
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in  Austin  v.  Tennessee  (1900).  179  U.  S.  343,  in  which  it  was  held 
that  a  paper  box  containing  ten  cigarettes  is  not  an  original  package 
within  the  meaning  of  the  decision  in  Brown  v.  Maryland.  See  also 
Schollenberger  v.  Pennsylvania  (189S),  171  U.  S.  1  (holding  that  a 
ten-pound  box  of  oleomargarine  is  an  original  package),  May  &  Co.  v. 
New  Orleans  (1900),  17S  U.  S.  496;  Cook  v.  Marshall  County  (1905), 
196  U.  S.  261,  and  Purity  Extract  Co.  v.  Lynch  (1912),  226  U.  S.  192. 
*:  .-her  inron.«?istently  a  peddler  who  sells  in  the  original  package  goods 
A  .  ich  he  has  imported  is  held  to  be  engaged  in  retail  trade,  and  a  local 
UX  Is  sustained  as  a  tax  on  the  business  of  peddling,  Wagner  v.  City 
of  Covington   (1919).  251  U.  S.  95. 

The  "original  package  doctrine"  has  been  much  criticized.  See  The 
Ucense  Cases  (1847),  5  Howard,  504,  615;  Brown  v.  Houston  (1885), 
114  U.  S.  622;  and  Prentice  and  Egan,  The  Commerce  Clause  of  the 
Federal  Constitution,  66.  Chief  Justice  Taney  was  counsel  for  the 
State  of  Maryland  in  Brown  v.  Maryland.  In  the  License  Cases  (1847), 
5  Howard,  504,  575,  he  said: 

I  at  that  time  persuaded  myself  that  I  was  right,  and  thought 
the  decision  of  the  court  restricted  the  powers  of  the  State 
more  than   a  sound   construction   of   the   constitution   of   the 
United  States  would  warrant.     But  further  and  more  mature 
reflection   has  convinced  me  that  the   rule   laid   down  by  the 
supreme  court  Is  a  just  and  safe  one,  and,  perhaps,  the  best 
that  could  have  been  adopted  for  preserving  the  right  of  the 
United  States  on  the  one  hand,  and  of  the  States  on  the  other, 
and  preventing  collision  between  them. 
Since  the  decision  in  Swift  &  Co.  v.  United  States   (1905),  196  U.  S. 
375.  which  has  been  described  by  Chief  Justice  Taft  as  "a  milestone 
In   the   interpretation    of   the   commerce    clause    of   the    Constitution," 
the  Court   has   shown    an    increasing   disposition    to    treat    the   great 
:  iits  of  Interstate  commerce  as  a  unit  and  to  decline  to  take  them 

f  'leral  jurisdiction  by  resolving  them  into  their  elements.     The 

principle  stated  by  Mr.  Justice  Holmes  in  the  Swift  case,  that  "com- 
•^e  among  the  States  is  not  a  technical  legal  conception,  but  a 
,  r„(-ilfal  one,  drawn  from  the  course  of  business,"  has  come  to  be  the 
Koverning  rule  of  the  courts.  Such  phrases  as  "free  and  unburdened 
flow,"  "current  of  commerce,"  "streams  of  commerce,"  "continuity  of 
movement,"  and  "a  stream  or  current  of  interstate  commerce,"  occur 
with  increaHing  fre^iuency  and  indicate  the  purpose  of  the  Supreme 
Court  to  fit  "the  commerce  clause  to  the  real  and  practical  essence  of 
-'  !orn  business  growth."  A  company  was  in  the  habit  of  purchasing 
n  In  Kentucky  to  be  transported  at  once  to  its  mill  in  Tennessee. 
In  furtherance  of  that  purpose  the  contracts  of  purchase  provided  for 
tbj  delivery  of  the  grain  to  a  common  carrier.  It  was  held  that  the 
purchase  of  the  grain  and  Its  transportation  to  another  State  consti- 
tuted essentially  one  transaction,  the  buying  being  incidental  to  the 
transportation.  Dahnkc- Walker  Co.  v.  Bondurant  (1921),  257  U.  S. 
2S2.  In  passing  upon  the  validity  of  the  North  Dakota  Grain  Grading 
and  Inspection  Act,  in  Lemke  v.  Farmers'  Grain  Co.  (1922),  258  U.  S. 
GO.  the  Court  said: 
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The  record  shows  that  North  Dakota  is  a  great  grain-grow- 
ing State,  producing  annually  large  crops,  particularly  wheat, 
for  transportation  beyond  its  borders.  Complainant,  and 
other  buyers  of  like  character,  are  owners  of  elevators  and 
purchasers  of  grain  in  North  Dakota  to  be  shipped  to  and  sold 
at  terminal  markets  in  other  States,  the  principal  markets 
being  at  Minneapolis  and  Duluth.  There  is  practically  no 
market  in  North  Dakota  for  the  grain  purchased  by  complain- 
ant. The  Minneapolis  prices  are  received  at  the  elevator  of 
the  complainant  from  Minneapolis  four  times  daily,  and  are 
posted  for  the  information  of  those  interested.  To  these 
figures  the  buyer  adds  the  freight  and  his  "spread,"  or  margin 
of  profit.  The  purchases  are  generally  made  with  the  inten- 
tion of  shipping  the  grain  to  Minneapolis.  The  grain  is  placed 
in  the  elevator  for  shipment  and  loaded  at  once  upon  cars 
for  shipment  to  Minneapolis  and  elsewhere  outside  the  State 
of  North  Dakota.  The  producers  know  the  basis  upon  which 
the  grain  is  bought,  but  whoever  pays  the  highest  price  gets 
the  grain,  Minneapolis,  Duluth  or  elsewhere.  This  method  of 
purchasing,  shipment  and  sale  is  the  general  and  usual  course 
of  business  in  the  grain  trade  at  the  elevator  of  complainant 
and  others  similarly  situated.  The  market  for  grain  bought 
at  Embden  is  outside  the  State  of  North  Dakota,  and  it  is  an 
unusual  thing  to  get  an  offer  from  a  point  within  the  State. 
After  the  grain  is  loaded  upon  the  cars  it  is  generally  con- 
signed to  a  commission  merchant  at  Minneapolis.  At  the 
terminal  market  the  grain  is  inspected  and  graded  by  in- 
spectors licensed  under  Federal  law.  That  such  a  course  of 
dealing  constitutes  interstate  commerce,  there  can  be  no  ques- 
tion. .  .  .  The  testimony  shows  that  practically  all  the 
wheat  purchased  by  the  'complainant  was  for  shipment  to  and 
sale  in  the  Minneapolis  market.  That  was  the  course  of  busi- 
ness and  determined  the  interstate  character  of  the  transac- 
tions. 
In  Chicago  Board  of  Trade  v.  Olsen  (1923),  262  U.  S.  1,  the.  Court 
upheld  the  Grain  Futures  Act  of  September  21,  1922,  42  Stat.  99S,  by 
the  same  reasoning  which  it  had  applied  in  Stafford  v.  Wallace  (1922), 
258  U.  S.  495.  "The  sales  on  the  Chicago  Board  of  Trade  are  just  as 
indispensable  to  the  continuity  of  the  flow  of  wheat  from  the  West 
to  the  mills  and  distributing  points  of  the  East  and  Europe,  as  are 
the  Chicago  sales  of  cattle  to  the  flow  of  stock  toward  the  feeding 
places  and  slaughter  and  packing  houses  of  the  East," 
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Section  3.    What  is  a  Kegulation  of  Commerce. 
CASE  OF  THE  STATE  FREIGHT  TAX. 

READING  KAH.ROAD  COMPANY  v.  PENNSYLVANIA. 

Supreme  Couet  of  the  United  States.     1873. 
15  Wallace,   232. 

Error  to  the  Siiprome  Court  of  Pennsylvania. 

[In  1864  the  Legislature  of  Pennsylvania  passed  an  act  re- 
quirinjr  every  company  transporting  freight  in  the  State,  except 
turn-pike,  plank-road  and  bridge  companies,  to  pay  a  tax  at 
specified  rates  on  each  two  thousand  pounds  so  carried.  The 
Reading  Railroad  Company,  a  Pennsylvania  corporation  operat- 
ing a  railway  wholly  within  Pennsylvania,  paid  the  tax  but  sued 
to  recover  that  portion  which  had  been  paid  on  freight  destined 
for  point^s  outside  of  Pennsylvania  and  which  had  been  carried  in 
a  continuous  course  of  transportation  partly  in  cars  of  the  Read- 
ing Company  and  partly  in  vessels.  Judgment  for  the  Com- 
pany in  the  lower  court  was  set  aside  by  the  Supreme  Court  of 
Pennsylvania,  62  Pa.  St.  286.  The  Company  then  sued  out  a 
\vTit  of  error.] 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court.   .    .    . 

The  case  presents  the  question  whether  the  statute  in  ques- 
tion,— so  far  as  it  imposes  a  tax  upon  freight  taken  up  within  the 
State  and  carried  out  of  it,  or  taken  up  outside  the  State  and  de- 
livered within  it,  or,  in  different  words,  upon  all  freight  other 
than  that  taken  up  and  delivered  within  the  State, — is  not  repug- 
nant to  the  provision  of  the  Constitution  of  the  United  States 
which- ordains  "that  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States,"  or  in 
conflict  with  the  provision  that  ''no  State  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspec- 
tion laws." 

The  question  is  a  grave  one.  It  calls  upon  us  to  trace  the  line, 
always  diffif-ult  to  be  traced,  between  the  limits  of  State  sov- 
ereignty in  imposing  taxation,  and  the  power  and  duty  of  the 
Federal  government  to  protect  and  regulate  interstate  com- 
merce.    . 

It  has  repeatedly  been  held  that  the  constitutionality,  or 
unconstitutionality  of  a  State  tax  is  to  be  determined,  not  by 
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the  foi-m  or  agency  through  which  it  is  to  be  collected,  but 
by  the  subject  upon  which  the  burden  is  laid.     .     .     . 

Upon  what,  then,  is  the  tax  imposed  by  the  act  of  August  25th, 
1864,  to  be  considered  as  laid  ?  Where  does  the  substantial  bur- 
den rest  1  Very  plainly  it  was  not  intended  to  be,  nor  is  it  in  fact, 
a  tax  upon  the  franchise  of  the  carrying  companies,  or  upon  their 
property,  or  upon  their  business  measured  by  the  number  of  tons 
of  freight  carried.  On  the  contrary,  it  is  expressly  laid  upon  the 
freight  carried.  The  companies  are  required  to  pay  to  the  State 
treasurer  for  the  use  of  the  Commonwealth,  ' '  on  each  two  thou- 
sand pounds  of  freight  so  carried,"  a  tax  at  the  specified  rate. 
And  this  tax  is  not  proportioned  to  the  business  done  in  trans- 
portation. It  is  the  same  whether  the  freight  be  moved  one  mile 
or  three  hundred.  If  freight  be  put  upon  a  road  and  carried  at 
all,  tax  is  to  be  paid  upon  it,  the  amount  of  the  tax  being  de- 
termined by  the  character  of  the  freight.  And  when  it  is  ob- 
served that  the  act  provides  "where  the  same  freight  shall  be 
carried  over  and  upon  different  but  continuous  lines,  said  freight 
shall  be  chargeable  with  tax  as  if  it  had  been  carried  upon  one 
line,  and  the  whole  tax  shall  be  paid  by  such  one  of  said  com- 
panies as  the  State  treasurer  may  select  and  notify  thereof,"  no 
room  is  left  for  doubt.  The  provision  demonstrates  that  the  tax 
has  no  reference  to  the  business  of  the  companies.  In  the  case 
of  connected  lines  thousands  of  tons  may  be  carried  over  the  line 
of  one  company  without  any  liability  of  that  company  to  pay  the 
tax.  The  State  treasurer  is  to  decide  which  of  several  shall  pay 
the  whole.  There  is  still  another  provision  in  the  act  which 
shows  that  the  burden  of  the  tax  was  not  intended  to  be  imposed 
upon  the  companies  designated  by  it,  neither  upon  their  fran- 
chises, their  property,  or  their  business.  The  provision  is  as 
follows:  ''Corporations  whose  lines  of  improvements  are  used 
by  others  for  the  transportation  of  freight,  and  whose  only  earn- 
ings arise  from  tolls  charged  for  such  use,  are  authorized  to  add 
the  tax  hereby  imposed  to  said  tolls,  and  to  collect  the  same 
therewith."  Evidently  this  contemplates  a  liability  for  the  tax 
l)eyond  that  of  the  company  required  to  pay  it  into  the  treasury, 
and  it  authorizes  the  burden  to  be  laid  upon  the  freight  carried, 
in  exemption  of  the  corporation  owning  the  roadway.  It  carries 
the  tax  over  and  beyond  the  carrier  to  the  thing  carried.  Im- 
provement companies,  not  themselves  authorized  to  act  as  car- 
riers, but  having  only  power  to  construct  and  maintain  roadways, 
charging  toUs  for  the  use  thereof,  arc  generally  limited  by  their 
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charters  in  the  rates  of  toll  they  are  allowed  to  charge.  Hence 
the  right  to  increase  the  tolls  to  the  extent  of  the  tax  was  given 
them  in  order  that  the  tax  might  come  from  the  freight  trans- 
ported, and  not  from  the  treasury  of  the  companies.  It  required 
no  such  grant  to  companies  which  not  only  ovm  their  roadway, 
but  have  the  right  to  transport  thereon.  Though  the  tolls  they 
may  exact  are  limited,  their  charges  for  carriage  are  not.  They 
can,  therefore,  add  the  tax  to  the  charge  for  transportation  with- 
out further  authority.  In  view  of  these  provisions  of  the  stat- 
ute it  is  impossible  to  escape  from  the  conviction  that  the  burden 
of  the  tax  rests  upon  the  freight  transported,  or  upon  the  con- 
signor or  consignee  of  the  freight  (imposed  because  the  freight 
is  transported),  and  that  the  company  authorized  to  collect  the 
tax  and  required  to  pay  it  into  the  State  treasury  is,  in  effect, 
only  a  tax-gatherer.     .     .     . 

Then,  why  is  not  a  tax  upon  freight  transported  from  State 
to  State  a  regulation  of  interstate  transportation,  and,  therefore, 
a  regulation  of  commerce  among  the  States  ?    Is  it  not  prescribing 
a  rule  for  the  transporter,  by  which  he  is  to  be  controlled  in 
bringing  the  subjects  of  commerce  into  the  State,  and  in  taking 
them    outt      The    present    case    is    the    best    possible    illustra- 
tion.    The  legislature  of  Pennsylvania   has  in   effect  declared 
that  every  ton  of  freight  taken  up  within  the  State  and  carried 
out,  or  taken  up  in  other  States  and  brought  within  her  limits, 
shall  pay  a  specified  tax.    The  payment  of  that  tax  is  a  condition 
upon  which  is  made  dependent  the  prosecution  of  this  branch  of 
commerce.    And  as  there  is  no  limit  to  the  rate  of  taxation  she 
may  impose,  if  she  can  tax  at  all,  it  is  obvious  the  condition 
may  be  made  so  onerous  that  an  interchange  of  commodities  with 
other  States  would  be  rendered  impossible.    The  same  power  that 
may  impose  a  tax  of  two  cents  per  ton  upon  coal  carried  out  of 
the  State,  may  impose  one  of  five  dollars.     Such  an  imposition, 
whether  large  or  .small,  is  a  restraint  of  the  privilege  or  right 
to  have  tlic  subjects  of  commerce  pass  freely  from  one  State 
to  another  without  being  obstructed  by  the  intervention  of  State 
lines.     It  would  hardly  be  maintained,  we  think,  that  had  the 
State  cstabli.shed  custom-hou.ses  on  her  borders,  wherever  a  rail- 
road or  canal  comes  to  the  State  line,  and  demanded  at  these 
houses  a  duty  for  allowing  merchandise  to  enter  or  to  leave  the 
State  upon  one  of  tho.se  railroads  or  canals,  such  an  imposition 
would  not  have  been  a  regulation  of  commerce  with  her  sister 
States.    Yet  it  is  difficult  to  see  any  substantial  difference  be- 
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tween  th'3  supposed  case  and  the  one  we  have  in  hand.  The 
goods  of  no  citizen  of  New  York,  New  Jersey,  Ohio,  or  of  any 
other  State,  may  be  placed  upon  a  canal,  railroad,  or  steamboat 
within  the  State  for  transportation  any  distance,  either  into  or 
out  of  the  State,  without  being  subjected  to  the  burden.  Nor 
can  it  make  any  difference  that  the  legislative  purpose  was  to 
raise  money  for  the  support  of  the  State  government,  and  not 
to  regulate  transportation.  It  is  not  the  purpose  of  the  law, 
but  its  effect,  which  we  are  now  considering.  Nor  is  it  at  all 
material  that  the  tax  is  levied  upon  all  freight,  as  well  that 
which  is  wholly  internal  as  that  embarked  in  interstate  trade. 
We  are  not  at  this  moment  inquiring  further  than  whether  tax- 
ing goods  carried  because  they  are  carried  is  a  regulation  of  car- 
riage. The  State  may  tax  its  internal  commerce,  but  if  an  act 
to  tax  interstate  or  foreign  commerce  is  unconstitutional,  it  is  not 
cured  by  including  in  its  provisions  subjects  within  the  domain 
of  the  State.  Nor  is  a  rule  prescribed  for  carriage  of  goods 
through,  out  of,  or  into  a  State  any  the  less  a  regulation  of  trans- 
portation because  the  same  rule  may  be  applied  to  carriage  which 
is  wholly  internal.  Doubtless  a  State  may  regulate  its  internal 
commerce  as  it  pleases.  If  a  State  chooses  to  exact  conditions 
for  allowing  the  passage  or  carriage  of  persons  or  freight  through 
it  into  another  State,  the  nature  of  the  exaction  is  not  changed 
by  adding  to  it  similar  conditions  for  allowing  transportation 
wholly  within  the  State.     .     .     . 

If,  then,  this  is  a  tax  upon  freight  carried  between  States,  and 
a  tax  because  of  its  transportation,  and  if  such  a  tax  is  in  effect 
a  regulation  of  interstate  commerce,  the  conclusion  seems  to  be 
inevitable  that  it  is  in  conflict  with  the  Constitution  of  the  United 
States.  It  is  not  necessary  to  the  present  case  to  go  at  large  into 
the  much-debated  question  whether  the  power  given  to  Congress 
by  the  Constitution  to  regulate  commerce  among  the  States  is  ex- 
clusive. In  the  earlier  decisions  of  this  court  it  was  said  to  have 
been  so  entirely  vested  in  Congress  that  no  part  of  it  can  be 
exercised  by  a  State.  Gibbons  v.  Ogden,  9  Wheaton,  1 ;  Pas- 
senger Cases,  7  Howard,  283.  It  has,  indeed,  often  been  argued, 
and  sometimes  intimated,  by  the  court  that,  so  far  as  Congress 
has  not  legislated  on  the  subject,  the  States  may  legislate  re- 
specting interstate  commerce.  Yet,  if  they  can,  why  may  they  not 
add  regulations  to  commerce  with  foreign  nations  beyond  those 
made  by  Congress,  if  not  inconsistent  with  them,  for  the  power 
over  both  foreign  and  interstate  commerce  is  conferred  upon  the 
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Federal  Legislature  by  the  same  words.  And  certainly  it  has 
never  yet  l>een  decided  by  this  court  that  the  power  to  regulate 
interstate,  as  well  as  foreign  commerce,  is  not  exclusively  in  Con- 
gress, Cases  that  have  sustained  State  laws,  alleged  to  be  regula- 
tions of  commt-rce  among  the  States,  have  been  such  as  related 
to  bridges  or  dams  across  streams  wholly  within  a  State,  police 
or  health  laws,  or  subjects  of  a  kindred  nature,  not  strictly 
commercial  regulations.  The  subjects  were  such,  as  in  Gill- 
man  v.  Philadelphia,  3  Wallace,  713,  it  was  said  "can  be  best 
regulated  by  rules  and  provisions  suggested  by  the  varying  cir- 
cumstances of  different  localities,  and  limited  in  their  opera- 
tion to  such  localities  respectively."  However  this  may  be, 
the  rule  has  been  asserted  with  great  clearness,  that  whenever 
the  subjects  over  which  a  power  to  regulate  commerce  is  as- 
serted are  in  their  nature  national,  or  admit  of  one  uniform  sys- 
tem or  phm  of  regulation,  they  may  justly  be  said  to  be  of 
such  a  nature  as  to  require  exclusive  legislation  by  Congress. 
.  .  .  Surely  transportation  of  passengers  or  merchandise 
through  a  State,  or  from  one  State  to  another,  is  of  this  nature. 
It  Is  of  national  importance  that  over  that  subject  there  should 
l)e  but  one  regulating  power,  for  if  one  State  can  directly  tax 
pi-rsons  or  property  passing  through  it,  or  tax  them  indirectly 
by  levying  a  tax  upon  their  transportation,  every  other  may,  and 
thus  commercial  intercourse  between  States  remote  from  each 
other  may  be  destroyed.  The  produce  of  Western  States  may 
thus  be  effectually  excluded  from  Eastern  markets,  for  though 
it  might  bear  the  imposition  of  a  single  tax,  it  would  be  crushed 
under  the  load  of  many.  It  was  to  guard  against  the  possibility 
of  such  commercial  embarrassments,  no  doubt,  that  the  power  of 
fffTulating  commerce  among  the  States  was  conferred  upon  the 
Federal  government.  .  .  .  Merchandise  is  the  subject  of 
commerce.  Transportation  is  essential  to  commerce;  and  every 
burden  laid  upon  it  is  pro  tanto  a  restriction.  Whatever,  there- 
fore, may  be  the  true  doctrine  respecting  the  exclusiveness  of 
the  power  vested  in  Congress  to  regulate  commerce  among  the 
States,  we  regard  it  as  established  that  no  State  can  impose  a  tax 
upon  frfight  tran.sported  from  State  to  State,  or  upon  the  trans- 
porter becau.se  of  such  tran.sportation.     .     .     . 

Judgment  reversed. 
Mr.  Justice  Swayne    (with   whom   concurred   Mr.   Justice 
Davis),  dissenting.     .     .     . 
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WELTON  V.  THE  STATE  OF  MISSOURI. 

Supreme  CJourt  of  the  United  States.     1876. 
91  United  States,  275. 

Error  to  the  Supreme  Court  of  Missouri. 

[The  Legislature  of  Missouri  enacted  a  law  declaring  that 
any  person  who  shall  deal  in  ''merchandise,  except  books,  charts, 
maps,  and  stationery,  which  are  not  the  growth,  produce  or 
manufacture  of  this  State"  shall  be  a  peddler  and  requiring 
him  to  take  out  a  license.  No  such  license  was  required  of  ped- 
dlers of  goods  produced  in  Missouri.  Welton  was  indicted  and 
convicted  for  peddling  sewing  machines  made  outside  of  Mis- 
souri without  having  the  prescribed  license.  This  judgment  hav- 
ing been  affirmed  by  the  Supreme  Court  of  Missouri,  he  sued 
out  a  writ  of  error.] 

Mr.  Justice  Field,  delivered  the  opinion  of  the  court.    .    .    . 

The  license  charge  exacted  is  sought  to  be  maintained  as  a  tax 
upon  a  calling.  It  was  held  to  be  such  a  tax  by  the  Supreme 
Court  of  the  State;  a  calling,  says  the  court,  which  is  limited 
to  the  sale  of  merchandise  not  the  growth  or  product  of  the 
State. 

The  general  power  of  the  State  to  impose  taxes  in  the  way  of 
licenses  upon  all  pursuits  and  occupations  within  its  limits  is  ad- 
mitted, but,  like  all  other  powers,  must  be  exercised  in  subordina- 
tion to  the  requirements  of  the  Federal  Constitution.  Where 
the  business  or  occupation  consists  in  the  sale  of  goods,  the 
license  tax  required  for  its  pursuit  is  in  effect  a  tax  upon  the 
goods  themselves.  If  such  a  tax  be  within  the  power  of  the  State 
to  levy,  it  matters  not  whether  it  be  raised  directly  from  the 
goods,  or  indirectly  from  them  through  the  license  to  the  dealer ; 
but,  if  such  tax  conflict  with  any  power  vested  in  Congress  by  the 
Constitution  of  the  United  States,  it  will  not  be  any  the  less  in- 
valid because  enforced  through  the  form  of  a  personal  license. 

•  •         • 

The  license  tax  exacted  by  the  State  of  Missouri  from  dealers 
in  goods  which  are  not  the  product  or  manufacture  of  the  State, 
before  they  can  be  sold  from  place  to  place  within  the  State,  must 
be  regarded  as  a  tax  upon  such  goods  themselves ;  and  the  ques- 
tion presented  is,  whether  legislation  thus  discriminating  against 
the  products  of  other  States  in  the  conditions  of  their  sale  by  a 
certain  class  of  dealers  is  valid  under  the  Constitution  of  the 
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Tnited  States  It  was  contended  in  the  State  courts,  and  it  is 
urped  here,  that  tliis  leg:islation  violates  that  clause  of  the  Con- 
stitution which  cleclares  that  Congress  shall  have  the  power  to 
repulate  commorce  with  foreign  nations  and  among  the  several 
States.  The  power  to  regulate  conferred  by  that  clause  upon 
Congress  is  one  without  limitation ;  and  to  regulate  commerce  is 
to  prescribe  rules  by  which  it  shall  be  governed, — that  is,  the 
conditions  upon  which  it  shall  be  conducted;  to  determine  how- 
far  it  shall  be  free  and  untrammelled,  how  far  it  shall  be  bur- 
dened by  duties  and  imposts,  and  how  far  it  shall  be  prohibited. 

Commerce  is  a  term  of  the  largest  import.  It  comprehends 
intercourse  for  the  purposes  of  trade  in  any  and  all  its  forms,  in- 
cluding the  transportation,  purchase,  sale,  and  exchange  of  com- 
modities between  the  citizens  of  our  country  and  the  citizens  or 
subjects  of  other  countries,  and  between  the  citizens  of  different 
States.  The  power  to  regulate  it  embraces  all  the  instruments  by 
which  such  commerce  may  be  conducted.  So  far  as  some  of  these 
instruments  are  concerned,  and  some  subjects  which  are  local  in 
their  operation,  it  has  been  held  that  the  States  may  provide  regu- 
lations until  Congress  acts  with  reference  to  them ;  but  where  the 
subject  to  which  the  power  applies  is  national  in  its  character,  or 
of  such  a  nature  as  to  admit  of  uniformity  of  regulation,  the 
power  Ls  exclusive  of  all  State  authority. 

It  will  not  be  denied  that  that  portion  of  commerce  with  for- 
eign countries  and  between  the  States  which  consists  in  the  trans- 
portation and  exchange  of  commodities  is  of  national  importance, 
and  admits  and  requires  uniformity  of  regulation.  The  very 
object  of  investing  this  power  in  the  General  Government  was  to 
in.sure  this  uniformity  against  discriminating  State  legislation. 
The  depres.sed  condition  of  commerce  and  the  obstacles  to  its 
growth  previous  to  the  adoption  of  the  Constitution,  from  the 
want  of  some  single  controlling  authority,  has  been  frequently  re- 
ferred to  by  this  court  in  commenting  upon  the  power  in  ques- 
tion.    ... 

The  power  which  insures  uniformity  of  commercial  regulation 
must  cover  the  property  which  is  transported  as  an  article  of 
commerce  from  hostile  or  interfering  legislation,  until  it  has 
minplf'd  with  and  become  a  part  of  the  general  property  of  the 
country,  and  subjected  like  it  to  similar  protection,  and  to  no 
greater  burdens.  If,  at  any  time  before  it  has  thus  become  in- 
corporated into  the  ma.ss  of  property  of  the  State  or  nation,  it 
can  be  subjected  to  any  restrictions  by  State  legislation,  the 
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object  of  investing  the  control  in  Congress  may  be  entirely  de- 
feated. If  Missouri  can  require  a  license  tax  for  the  sale  by 
traveling  dealers  of  goods  which  are  the  growth,  product,  or 
manufacture  of  other  States  or  countries,  it  may  require  such 
license  tax  as  a  condition  of  their  sale  from  ordinary  merchants, 
and  the  amount  of  the  tax  will  be  a  matter  resting  exclusively  in 
its  discretion. 

The  power  of  the  State  to  exact  a  license  tax  of  any  amount 
being  admitted,  no  authority  would  remain  in  the  United  States 
or  in  this  court  to  control  its  action,  however  unreasonable  or  op- 
pressive. Imposts  operating  as  an  absolute  exclusion  of  the 
goods  would  be  possible,  and  all  the  evils  of  discriminating  State 
legislation,  favorable  to  the  interests  of  one  State  and  injurious 
to  the  interests  of  other  States  and  countries,  which  existed  pre- 
vious to  the  adoption  of  the  Constitution,  might  follow,  and  the 
experience  of  the  last  fifteen  years  shows  would  follow,  from  the 
action  of  some  of  the  States, 

There  is  a  difficulty,  it  is  true,  in  all  cases  of  this  character,  in 
drawing  the  line  precisely  where  the  commercial  power  of  Con- 
gress ends  and  the  power  of  the  State  begins,  A  similar  difficulty 
was  felt  by  this  court,  in  Brown  v.  Maryland.     .     .     . 

Following  the  guarded  language  of  the  court  in  that  case,  we 
observe  here,  as  was  observed  there,  that  it  would  be  premature 
to  state  any  rule  which  would  be  universal  in  its  application  to 
determine  when  the  commercial  power  of  the  Federal  Govern- 
ment over  a  commodity  has  ceased,  and  the  power  of  the  State 
has  commenced.  It  is  sufficient  to  hold  now  that  the  commer- 
cial power  continues  until  the  commodity  has  ceased  to  be  the 
subject  of  discriminating  legislation  by  reason  of  its  foreign  char- 
acter. That  power  protects  it,  even  after  it  has  entered  the  State, 
from  any  burdens  imposed  by  reason  of  its  foreign  origin.  The 
act  of  Missouri  encroaches  upon  this  power  in  this  respect,  and 
is  therefore,  in  our  judgment,  unconstitutional  and  void. 

The  fact  that  Congress  has  not  seen  fit  to  prescribe  any  specific 
rules  to  govern  interstate  commerce  does  not  affect  the  question. 
Its  inaction  on  tliis  subject,  when  considered  with  reference  to  its 
legislation  with  respect  to  foreign  commerce,  is  equivalent  to  a 
declaration  that  interstate  commerce  shall  be  free  and  untram- 
melled. As  the  main  object  of  that  commerce  is  the  sale  and 
exchange  of  commodities,  the  policy  thus  established  would  be 
defeated   by   discriminating   legislation    like    that    of   Missouri. 

Reversed. 
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HALL  V.  DE  CUIR. 

SuPBEME  Court  of  the  United  States.     1878. 
95  United  States,  485. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

[In  ISGO,  the  Legislature  of  Louisiana  enacted  a  law  requiring 
common  carriers  to  give  to  all  passengers  in  that  State  equal 
rights  and  privileges  without  discrimination  as  to  race  or  color. 
Mrs.  De  Cuir,  a  colored  woman,  travelling  by  a  river  steamer 
lu'tween  two  points  in  Louisiana,  having  been  denied  access  to 
a  cabin  set  apart  for  white  passengers,  brought  suit  against  the 
owner  of  the  vessel,  who  argued  that  since  he  was  engaged  in  in- 
terstate commerce  the  statute  was  void  as  to  him.  Judgment  for 
the  plaintiff  ha\'ing  been  sustained  by  the  Supreme  Court  of 
Louisiana,  the  defendant  sued  out  a  writ  of  error.] 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

There  can  be  no  doubt  but  that  exclusive  power  has  been  con- 
ferred upon  Congress  in  respect  to  the  regulation  of  commerce 
among  the  several  States.  The  difficulty  has  never  been  as  to 
the  existence  of  this  power,  but  as  to  what  is  to  be  deemed  an 
encroachment  upon  it;  for,  as  has  been  often  said,  "legislation 
may  in  a  great  variety  of  ways  affect  commerce  and  persons  en- 
paged  in  it  without  constituting  a  regulation  of  it  within  the 
meaning  of  the  Constitution."  Sherlock  v.  Ailing,  93  U.  S.  103; 
State  Tax  on  Railway  Gross  Receipts,  15  Wall.  284.  Thus,  in 
Munn  V.  Illinois,  94  U.  S.  113,  it  was  decided  that  a  State  might 
regulate  the  charges  of  public  warehouses,  and  in  Chicago,  Bur- 
lington, &  Quincy  Railroad  Co.  v.  Iowa,  Id.  155,  of  railroads 
situate  entirely  within  the  State,  even  though  those  engaged  in 
commerce  among  the  States  might  sometimes  use  the  ware- 
hou.ses  or  the  railroads  in  the  prosecution  of  their  business.  .  .  . 
The  line  which  separates  the  powers  of  the  States  from  this  ex- 
clusive power  of  CongrcKsS  is  not  always  distinctly  marked,  and 
oftentimes  it  is  not  easy  to  determine  on  which  side  a  particular 
ca.se  belongs.  Judges  not  unfrequently  differ  in  their  reasons  for 
a  decision  in  which  they  concur.  Under  such  circumstances  it 
would  be  a  useless  ta.sk  to  undertake  to  fix  an  arbitrary  rule  by 
which  the  line  must  in  all  cases  be  located.  It  is  far  better  to 
If-ave  a  matter  of  such  delicacy  to  be  settled  in  each  case  upon  a 
view  of  the  particular  rights  involved. 
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But  we  think  it  may  safely  be  said  that  State  legislation  which 
seeks  to  impose  a  direct  burden  upon  interstate  commerce,  or  to 
interfere  directly  with  its  freedom,  does  encroach  upon  the  ex- 
elusive  power  of  Congress.  The  statute  now  under  considera- 
tion, in  our  opinion,  occupies  that  position.  It  does  not  act  upon 
the  business  through  the  local  instruments  to  be  employed  after 
coming  within  the  State,  but  directly  upon  the  business  as  it 
comes  into  the  State  from  without  or  goes  out  from  within. 
While  it  purports  only  to  control  the  carrier  when  engaged  within 
the  State,  it  must  necessarily  influence  his  conduct  to  some  ex- 
tent in  the  management  of  his  business  throughout  his  entire 
voyage.  His  disposition  of  passengers  taken  up  and  put  down 
\Ndthin  the  State,  or  taken  up  within  to  be  carried  without,  can- 
not but  affect  in  a  greater  or  less  degree  those  taken  up  without 
and  brought  within,  and  sometimes  those  taken  up  and  put  down 
without.  A  passenger  in  the  cabin  set  apart  for  the  use  of  whites 
without  the  State  must,  when  the  boat  comes  within,  share  the 
accommodations  of  that  cabin  with  such  colored  persons  as  may 
come  on  board  afterwards,  if  the  law  is  enforced. 

It  was  to  meet  just  such  a  case  that  the  commercial  clause  in 
the  Constitution  was  adopted.  The  river  Mississippi  passes 
through  or  along  the  borders  of  ten  different  States,  and  its 
tributaries  reach  many  more.  The  commerce  upon  these  waters 
is  immense,  and  its  regulation  clearly  a  matter  of  national  con- 
cern. If  each  State  was  at  liberty  to  regulate  the  conduct  of 
carriers  while  within  its  jurisdiction,  the  confusion  likely  to 
follow  could  not  but  be  productive  of  great  inconvenience  and 
unnecessary  hardship.  Each  State  could  provide  for  its  own  pas- 
sengers and  regulate  the  transportation  of  its  own  freight,  re- 
gardless of  the  interests  of  others.  Nay  more,  it  could  prescribe 
rules  by  which  the  carrier  must  be  governed  within  the  State  in 
respect  to  passengers  and  property  brought  from  without.  On 
one  side  of  the  river  or  its  tributaries  he  might  be  required  to 
observe  one  set  of  rules,  and  on  the  other  another.  Commerce 
cannot  flourish  in  the  midst  of  such  embarrassments.  No  carrier 
of  passengers  can  conduct  his  business  with  satisfaction  to  him- 
self, or  comfort  to  those  employing  him,  if  on  one  side  of  a  State 
line  his  passengers,  both  white  and  colored,  must  be  permitted 
to  occupy  the  same  cabin,  and  on  the  other  be  kept  separate. 
Uniformity  in  the  regulations  by  which  he  is  to  be  governed  from 
one  end  to  the  other  of  liis  route  is  a  necessity  in  his  business, 
and  to  secure  it  Congress,  which  is  untrammelled  by  State  lines, 
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has  been  invested  with  the  exclusive  legislative  power  of  deter- 
mining what  such  regulations  shall  be.  If  this  statute  can  be 
enforced  against  those  engaged  in  interstate  commerce,  it  may 
be  as  well  against  tliose  engaged  in  foreign ;  and  the  master  of  a 
sliip  clearing  from  New  Orleans  for  Liverpool,  having  passengers 
on  board,  would  be  compelled  to  carry  all,  white  and  colored,  in 
the  same  cabin  during  his  passage  down  the  river,  or  be  subject 
to  an  action  for  damages,  "exemplary  as  well  as  actual,"  by  any 
one  who  felt  himself  aggrieved  because  he  had  been  excluded  on 
account  of  his  color. 

This  power  of  regulation  may  be  exercised  without  legislation 
as  well  as  with  it.  By  refraining  from  action.  Congress,  in  effect, 
adopts  as  its  own  regulations  those  which  the  common  law  or  the 
civil  law,  where  that  prevails,  has  provided  for  the  government 
of  such  business,  and  those  which  the  States,  in  the  regulation 
of  their  domestic  concerns,  have  established  affecting  commerce, 
but  not  regulating  it  within  the  meaning  of  the  Constitution.  In 
fact,  congressional  legislation  is  only  necessary  to  cure  defects 
in  existing  laws,  as  they  are  discovered,  and  to  adapt  such  laws 
to  new  developments  of  trade.  As  was  said  by  Mr.  Justice  Field, 
speaking  for  the  court  in  Welton  v.  The  State  of  Missouri,  91 
U.  S.  282,  "inaction  [by  Congress]  ...  is  equivalent  to  a  dec- 
laration that  interstate  commerce  shall  remain  free  and  untram- 
melled."  Applying  that  principle  to  the  circumstances  of  this 
r.iso.  congressional  inaction  left  Benson  at  liberty  to  adopt  such 
rL'.'isonable  rules  and  regulations  for  the  disposition  of  passengers 
upon  his  boat,  while  pursuing  her  voyage  wdthin  Louisiana  or 
without,  as  seemed  to  him  most  for  the  interest  of  all  concerned. 
The  statute  under  which  this  suit  is  brought,  as  construed  by  the 
State  court,  seeks  to  take  away  from  him  that  power  so  long  as 
he  is  within  Louisiana ;  and  while  recognizing  to  the  fullest  ex- 
tent the  principle  which  sustains  a  statute,  unless  its  unconstitu- 
tionality Ls  ch-arly  established,  we  think  this  statute,  to  the  extent 
that  it  requires  tho.se  engaged  in  the  transportation  of  passengers 
among  the  States  to  carry  colored  passengers  in  Louisiana  in  the 
same  cabin  with  whites,  is  unconstitutional  and  void.  If  the 
public  gf>od  requires  such  legislation,  it  must  come  from  Congress 
and  not  from  the  States. 

We  pf.T.ntw.  our  decision  to  the  statute  in  its  effect  upon  foreign 
and  in*  commerce,  expressing  no  opinion  as  to  its  validity 

in  any  other  respect. 
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Judgment  will  be  reversed  and  the  cause  remanded.     .     .     . 
Mr.  Justice  Clifford  concurred  in  the  judgment.  .    .   , 


GLOUCESTER  FERRY  COMPANY  v.  PENNSYLVANIA. 

Supreme  Court  of  the  United  States.     1885. 
114  United  States,  196. 

Error  to  the  Supreme  Court  of  Pennsylvania. 

[The  Gloucester  Ferry  Company,  a  New  Jersey  corporation, 
operated  a  line  of  ferry  boats  between  Gloucester,  New  Jersey, 
and  Philadelphia.  The  boats  are  registered  in  Camden,  New 
Jersey,  and  remain  in  Pennsylvania  only  long  enough  to  receive 
and  discharge  passengers  and  freight.  It  leased  a  dock  at  Phila- 
delphia and  had  no  other  property  of  any  kind  in  Pennsylvania. 
In  1879  the  Legislature  of  Pennsylvania  imposed  a  tax  on  all 
corporations,  with  certain  exceptions,  doing  business  or  em- 
ploying capital  in  Pennsylvania.  The  Court  of  Common  Pleas  of 
Philadelphia  held  that  a  tax  levied  under  that  statute  on  the 
capital  stock  of  the  Gloucester  Ferry  Company  was  invalid,  but 
its  judgment  was  reversed  by  the  Supreme  Court  of  Pennsyl- 
vania.    The  Company  then  sued  out  a  writ  of  error.] 

Mr.  Justice  Field  delivered  the  opinion  of  the  court.   .    .    . 

The  Supreme  Court  of  the  State,  in  giving  its  decision  in  this 
case,  stated  that  the  single  question  presented  for  consideration 
was  whether  the  company  did  business  within  the  State  of  Penn- 
sylvania during  the  period  for  which  the  taxes  were  imposed ;  and 
it  held  that  it  did  do  business  there  because  it  landed  and  received 
passengers  and  freight  at  its  wharf  in  Philadelphia,  observing 
that  its  whole  income  was  derived  from  the  transportation  of 
freight  and  passengers  from  its  wharf  at  Gloucester  to  its  wharf 
at  Philadelphia,  and  from  its  wharf  at  Philadelphia  to  its  wharf 
at  Gloucester ;  that  at  each  of  these  points  its  main  business, 
namely,  the  receipt  and  landing  of  freight  and  passengers,  was 
transacted ;  that  for  such  business  it  was  dependent  as  much  upon 
the  one  place  as  upon  the  other ;  that,  as  it  could  hold  the  wharf 
at  Gloucester,  which  it  owned  in  fee,  only  by  purcliase  ])y  virtue 
of  the  statutory  will  of  the  Legishiture  of  New  Jersey,  so  it 
could  hold  by  lease  the  one  in  Philadelphia  only  by  the  implied 
consent  of  the  Legislature  of  the  Commonwealth  ;  and  that,  there- 
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fore,  it  "was  dependent  equally,  not  only  for  its  business,  but  its 
power  to  do  that  business,  upon  both  States,  and  might  therefore, 
be  taxed  by  both."    98  Penn.  St.,  105,  116. 

As  to  the  first  reason  thus  expressed,  it  may  be  answered  that 
the  business  of  landing  and  receiving  passengers  and  freight  at 
the  wharf  in  Pliiladelphia  is  a  necessary  incident  to,  indeed  is  a 
l)art  of,  their  transportation  across  the  Delaware  River  from  New 
Jersey.  Without  it  that  transportation  would  be  impossible. 
Transportation  implies  the  taking  up  of  persons  or  property  at 
some  point  and  putting  them  down  at  another.  A  tax,  therefore, 
upon  such  receiving  and  landing  of  passengers  and  freight  is  a 
tax  upon  their  transportation;  that  is,  upon  the  commerce  be- 
tween the  two  States  involved  in  such  transportation. 

It  matters  not  that  the  transportation  is  made  in  ferry-boats, 
which  pass  between  the  States  every  hour  of  the  day.    The  means 
of  tran.sportation  of  persons  and  freight  between  the  States  does 
not  change  the  character  of  the  business  as  one  of  commerce,  nor 
does  the  time  within  which  the  distance  between  the  States  may 
be  traversed.    Commerce  among  the  States  consists  of  intercourse 
and  traffic  between  their  citizens,  and  includes  the  transportation 
of  persons  and  property,  and  the  navigation  of  public  waters  for 
tliat  purpose,  as  well  as  the  purchase,  sale,  and  exchange  of  com- 
modities.   The  power  to  regulate  that  commerce,  as  well  as  com- 
merce with  foreign  nations,  vested  in  Congress,  is  the  power  to 
prescribe  the  rules  by  which  it  shall  be  governed,  that  is,  the  con- 
ditions upon  which  it  shall  be  conducted ;  to  determine  when  it 
shall  be  free  and  when  subject  to  duties  or  other  exactions.    The 
power  also  embraces  within  its  control  all  the  instrumentalities 
by  which  that  commerce  may  be  carried  on,  and  the  means  by 
which  it  may  be  aided  and  encouraged.    The  subjects,  therefore, 
upon  which  the  power  may  be  exerted  are  of  infinite  variety. 
While  with  reference  to  some  of  them,  which  are  local  and  lim- 
ited in  their  nature  or  sphere  of  operation,  the  States  may  pre- 
scribe regulations  until  Congress  intervenes  and  assumes  control 
of  them ;  yet,  when  they  are  national  in  their  character,  and  re- 
quire uniformity  of  regulation  affecting  alike  all  the  States,  the 
p^iwer  of  Congress  is  exclusive.    Necessarily  that  power  alone  can 
prescribe  regulations  which  are  to  govern  the  wliole  country. 
And  it  needs  no  argument  to  show  that  the  commerce  with  for- 
eign nations  and  between  the  States,  which  consists  in  the  trans- 
portation of  persons  and  property  between  them,  is  a  subject 
of  national  character,  and  reriuires  uniformity  of  regulation. 
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Congress  alone,  therefore,  can  deal  with  such  transportation ;  its 
nonaction  is  a  declaration  that  it  shall  remain  free  from  burdens 
imposed  by  State  legislation.  Otherwise  there  would  be  no  pro- 
tection against  conflicting  regulations  of  difl'erent  States,  each 
legislating  in  favor  of  its  o^vn  citizens  and  products,  and  against 
those  of  other  States.  It  was  from  apprehension  of  such  conflict- 
ing, and  discriminating  State  legislation,  and  to  secure  uniformity 
of  regulation,  that  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  States  was  vested  in  Congress. 

Nor  does  it  make  any  difi'erence  whether  such  commerce  is  car- 
ried on  by  individuals  or  by  corporations.     .     .     . 

As  to  the  second  reason  given  for  the  decision  below,  that  the 
company  could  not  lease  its  wharf  in  Philadelphia  except  by  the 
implied  consent  of  the  Legislature  of  the  Commonwealth,  and 
thus  is  dependent  upon  the  Commonwealth  to  do  its  business,  and 
therefore  can  be  taxed  there,  it  may  be  answered  that  no  foreign 
or  interstate  commerce  can  be  carried  on  with  the  citizens  of 
a  State  without  the  use  of  a  wharf,  or  other  place  within  its 
limits  on  which  passengers  and  freight  can  be  landed  and  re- 
ceived, and  the  existence  of  power  in  a  State  to  impose  a  tax  upon 
the  capital  of  all  corporations  engaged  in  foreign  or  interstate 
commerce  for  the  use  of  such  places  would  be  inconsistent  with 
and  entirely  subversive  of  the  power  vested  in  Congress  over 
such  commerce.  Nearly  all  the  lines  of  steamships  and  of  sailing 
vessels  betv/een  the  United  States  and  England,  France,  Ger- 
many, and  other  countries  of  Europe,  and  between  the  United 
States  and  South  America,  are  owned  by  corporations; 
and  if  by  reason  of  landing  or  receiving  passengers  and  freight 
at  wharves,  or  other  places  in  a  State,  they  can  be  taxed  by  the 
State  on  their  capital  stock  on  the  ground  that  they  are  thereby 
doing  business  within  her  limits,  the  taxes  which  may  be  im- 
posed may  embarrass,  impede,  and  even  destroy  such  com- 
merce with  the  citizens  of  the  State.  If  such  a  tax  can  be 
levied  at  all,  its  amount  will  rest  in  the  discretion  of  the  State. 
It  is  idle  to  say  that  the  interests  of  the  State  would  prevent 
oppressive  taxation.  Those  engaged  in  foreign  and  interstate 
commerce  are  not  bound  to  trust  to  its  moderation  in  that  re- 
spect ;  they  require  security.  And  they  may  rely  on  the  power 
( f  Congress  to  prevent  any  interference  by  the  State  until  the 
act  of  commerce,  the  transportation  of  passengers  and  freight, 
is  completed.  The  only  interference  of  the  Stale  with  the  land- 
ing and  receiving  of  passengers  and  freight,  wliiwh  ib  permis- 
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sible,  is  confined  to  such  measures  as  will  prevent  confusion 
among  the  vessels,  and  collision  between  them,  insure  their 
safety  and  convenience,  and  facilitate  the  discharge  or  receipt 
of  their  passengers  and  freight,  which  fall  under  the  general 
head  of  port  regulations,  of  which  we  shall  presently  speak. 

It  is  true  that  the  property  of  corporations  engaged  in  for- 
eign or  interstate  commerce,  as  well  as  the  property  of  corpora- 
tions engaged  in  other  business,  is  subject  to  State  taxation,  pro- 
vided always  it  be  within  the  jurisdiction  of  the  State.  As 
said  by  Chief  Justice  Marshall  in  McCulloch  v.  Maryland,  4 
Wheat',  316,  429,  ''all  subjects  over  which  the  sovereign  power  of 
a  State  extends  are  objects  of  taxation ;  but  those  over  which  it 
does  not  extend  are,  upon  the  soundest  principles,  exempt  from 
taxation.     This  proposition  may  almost  be  pronounced  self-evi- 


lent." 


There  is  no  property  held  by  the  Gloucester  Ferry  Company, 
which  can  be  the  subject  of  taxation  in  Pennsylvania,  except 
the  lease  of  the  wharf  in  that  State.     Whether  that  wharf  is 
taxed  to  the  owner  or  to  the  lessee  it  matters  not,  for  no  ques- 
tion here  is  involved  in  such  taxation.     It  is  admitted  that  it 
could  be  taxed  by  the  State  according  to  its  appraised  value.    The 
ferry-boats  of  the  company  are  registered  at  the  port  of  Camden 
in  New  Jersey,  and  according  to  the  decisions  in  Hays  v.  The 
Pacific  Mail  Steamship  Co.,  [17  Howard,  506],  and  in  Morgan 
v.  Parham,  [16  Wallace,  471],  they  can  be  taxed  only  at  their 
home  port.    According  to  the  decision  in  the  Standard  Oil  Com- 
pany case,   [Pennsylvania  v.   Standard  Oil  Co.,   101   Penn.   St. 
119],  and  by  the  general  law  on  the  sul)ject,  the  company  has 
no  domicil  in  Pennsylvania,  and  its  capital  stock  representing 
its  property  Is  held  outside  of  its  limits.     It  is  solely,  therefore, 
for  the  business  of  the  company  in  landing  and  receiving  pas- 
sengers at  the  wharf  in  Philadelphia  that  the  tax  is  laid,  and 
that  business,  as  already  said,  is  an  essential  part  of  the  trans- 
portation between  the  States  of  New  Jersey  and  Pennsylvania, 
which  is  itself  interstate  commerce.     While  it  is  conceded  that 
the  property  in  a  State  belonging  to  a  foreign  corporation  en- 
gaged in  foreign  or  interstate  commerce  may  be  taxed  equally 
with  like  property  of  a  domestic  corporation  engaged  in  that 
business,  we  are  clear  that  a  tax  or  other  burden  imposed  on 
the  property  of  either  corporation  because  it  is  used  to  carry  on 
that  commerce,  or  upon  the  transportation  of  per.sons  or  prop- 
erty, or  for  the  navigation  of  the  public  waters  over  which  the 
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transportation  is  made,  is  invalid  and  void  as  an  interference 
with,  and  an  obstruction  of,  the  power  of  Congress  in  the  regula- 
tion of  such  commerce.     .     .     . 

It  follows  that  upon  the  case  stated  the  tax  upon  the  ferry 
company  was  illegal  and  void. 

The  judgment  of  the  Supreme  Court  of  Pennsylvania  must, 
therefore,  he  reversed.     .     .     . 


ROBBINS  V.  SHELBY  COUNTY  TAXING  DISTRICT. 

Supreme  Court  of  the  United  States.     1887. 
120  United  States,  489. 

Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 

[The  Legislature  of  Tennessee  enacted  a  statute  applicable 
only  to  the  taxing  districts  of  Shelby  County,  formerly  the  city 
of  Memphis,  which  provided  that  ''all  drummers,  and  all  per- 
sons not  having  a  regular  licensed  house  of  business  in  the 
Taxing  District,  offering  for  sale  or  selling  goods,  wares  or 
merchandise  therein,  by  sample,  shall  be  required  to  pay  to 
the  county  trustee  the  sum  of  $10  per  week,  or  $25  per  month, 
for  such  privilege,  and  no  license  shall  be  issued  for  a  longer 
period  than  three  months."  Persons  selling  without  such 
license  were  subject  to  a  fine.  Robbins,  representing  a  mer- 
cantile establishment  in  Cincinnati,  Ohio,  solicited  the  sale  of 
goods  in  Memphis  without  having  complied  with  the  above. 
He  was  prosecuted,  convicted  and  fined  and  the  judgment  of 
the  lower  court  was  affirmed  by  the  Supreme  Court  of  Tennes- 
see.   He  then  sued  out  a  writ  of  error.] 

Mr.  Justice   Bradley   delivered  the   opinion   of  the   court. 

The  principal  question  argued  before  the  Supreme  Court  of 
Tennessee  was,  as  to  the  •  constitutionality  of  the  Act  which 
imposed  the  tax  on  drummers;  and  the  court  decided  that  it 
was  constitutional  and  valid. 

That  is  the  question  before  us,  and  it  is  one  of  great  impor- 
tance to  the  people  of  the  United  States,  both  as  it  respects 
their  business  interests  and  their  constitutional  rights.  It  is 
presented  in  a  nutshell,  and  does  not,  at  this  day,  require  for 
its  solution  any   great  elaboration  of  argument  or  review  of 
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authorities.  Cert<iin  principles  have  been  already  established 
by  the  decisions  of  this  court  which  will  conduct  us  to  a  satis- 
factory decision.     Among  those  principles  are  the  following: — 

1.  The  Constitution  of  the  United  States  having  given  to 
Congress  the  power  to  regulate  commerce,  not  only  with  foreign 
nations,  but  among  the  several  States,  that  power  is  necessarily 
exclusive  whenever  the  subjects  of  it  are  national  in  their  char- 
acter, or  admit  only  of  one  uniform  system,  or  plan  of  regu- 
lation. This  was  decided  in  the  case  of  Cooley  v.  Board  of 
Wardens  of  the  Port  of  Philadelphia,  12  How.  299,  319,  and 
was  virtually  involved  in  the  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  and  has  been  confirmed  in  many  subsequent  cases. 

2.  Another  established  doctrine  of  this  court  is,  that  where 
the  power  of  Congress  to  regulate  is  exclusive,  the  failure  of 
Congress  to  make  express  regulations  indicates  its  will  that  the 
subject  shall  be  left  free  from  any  restrictions  or  impositions; 
and  any  regulation  of  the  subject  by  the  States,  except  in  mat- 
ters of  local  concern  only,  as  hereafter  mentioned,  is  repugnant 
to  such  freedom.  This  was  held  by  Mr.  Justice  Johnson  in 
Gibbons  v.  Ogden,  9  Wheat.  1,  222,  by  Mr.  Justice  Grier  in  the 
Passenger  Ca.ses,  7  IIow.  283,  462,  and  has  been  affirmed  in  sub- 
Kcquent  cases.    .    .    . 

3.  It  is  also  an  established  principle,  as  already  indicated,  that 
the  only  way  in  which  commerce  between  the  States  can  be 
legitimately  affected  by  State  laws  is  when,  by  virtue  of  its 
[)oIice  power,  and  its  jurisdiction  over  persons  and  property 
within  its  limits,  a  State  provides  for  the  security  of  the  lives, 
limbs,  health,  and  comfort  of  persons  and  the  protection  of 
property;  or  when  it  does  those  things  which  may  otherwise 
incidentally  affect  commerce,  such  as  the  establishment  and  reg- 
ulation of  highways,  canals,  railroads,  wharves,  ferries,  and 
other  commercial  facilities;  the  passage  of  inspection  laws  to 
secure  the  due  quality  and  measure  of  products  and  commod- 
ities; the  passage  of  laws  to  regulate  or  restrict  the  sale  of  arti- 
cles deemed  injurious  to  the  health  or  morals  of  the  community; 
the  imposition  of  taxes  upon  persons  residing  within  the  State  or 
belonging  to  its  population,  and  upon  avocations  and  employ- 
ments pursued  therein,  not  directly  connected  with  foreign  or 
interstate  commerce,  or  with  some  other  employment  or  busi- 
ness exerei.sed  under  authority  of  the  Constitution  and  laws  of 
the  United  States;  and  the  imposition  of  taxes  upon  all  prop- 
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erty  within  the  State,  mingled  with  and  forming  part  of  the 
great  mass  of  property  therein.  But  in  making  such  internal 
regulations  a  State  cannot  impose  taxes  upon  persons  passing 
through  the  State,  or  coming  into  it  merely  for  a  temporary 
purpose,  especially  if  connected  with  interstate  or  foreign  com- 
merce; nor  can  it  impose  such  taxes  upon  property  imported 
into  the  State  from  abroad,  or  from  another  State,  and  not  yet 
become  part  of  the  common  mass  of  property  therein;  and  no 
discrimination  can  be  made,  by  any  such  regulations,  adversely 
to  the  persons  or  property  of  other  States;  and  no  regulations 
can  be  made  directly  affecting  interstate  commerce.  Any  tax- 
ation or  regulation  of  the  latter  character  would  be  an  un- 
authorized interference  with  the  power  given  to  Congress  over 
the   subject.    .    .    . 

In  a  word,  it  may  be  said,  that  in  the  matter  of  interstate 
commerce  the  United  States  are  but  one  country,  and  are  and 
must  be  subject  to  one  system  of  regulations,  and  not  to  a 
multitude  of  systems.  The  doctrine  of  the  freedom  of  that 
commerce,  except  as  regulated  by  Congress,  is  so  firmly  estab- 
lished that  it  is  unnecessary  to  enlarge  further  upon  the  subject. 

In  view  of  these  fundamental  principles,  which  are  to  govern 
our  decision,  we  may  approach  the  question  submitted  to  us  in 
the  present  case,  and  inquire  whether  it  is  competent  for  a 
State  to  levy  a  tax  or  impose  any  other  restriction  upon  the 
citizens  or  inhabitants  of  other  States,  for  selling  or  seeking 
to  sell  their  goods  in  such  State  before  they  are  introduced 
therein.  Do  not  such  restrictions  affect  the  very  foundation 
of  interstate  trade?  How  is  a  manufacturer,  or  a  merchant, 
of  one  State  to  sell  his  goods  in  another  State  without,  in  some 
way,  obtaining  orders  therefor?  Must  he  be  compelled  to  send 
them  at  a  venture,  without  knowing  whether  there  is  any  de- 
mand for  them?  This  may,  undoubtedly,  be  safely  done  witli 
regard  to  some  products  for  which  there  is  always  a  market 
and  a  demand,  or  where  the  course  of  trade  has  established 
a  general  and  unlimited  demand.  A  raiser  of  farm  produce 
in  New  Jersey  or  Connecticut,  or  a  manufacturer  of  leather 
or  wooden  ware,  may,  perhaps,  safely  take  his  goods  to  the 
city  of  New  York  and  be  sure  of  finding  a  stable  and  reliable 
market  for  them.  But  there  are  hundreds,  perhaps  thousands, 
of  articles  which  no  person  would  think  of  exporting  to  another 
State  without  first  procuring  an  order  for  them.  It  is  true, 
a  merchant  or  manufacturer  in  one  State  may  erect  or  hire  a 
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warehouse  or  a  store  in  another  State,  in  which  to  place  his 
poods,  and  await  the  chances  of  being  able  to  sell  them.  But 
this  wouhl  require  a  warehouse  or  a  store  in  every  State  with 
which  he  niig:]it  desire  to  trade.  Surely,  he  cannot  be  com- 
pelled to  take  this  inconvenient  and  expensive  course.    .    .    . 

The  only  other  way,  and  the  one,  perhaps,  which  most  ex- 
tensively prevails,  is  to  obtain  orders  from  persons  residing  or 
doing  business  in  those  other  States.  But  how  is  the  merchant 
or  manufacturer  to  secure  such  orders?  If  he  may  be  taxed 
by  such  states  for  doing  so,  who  shall  limit  the  tax?  It  may 
amount  to  prohibition.  To  say  that  such  a  tax  is  not  a  burden 
upon  interstate  commerce,  is  to  speak  at  least  unadvisedly  and 
without  due  attention  to  tlie  truth  of  things.    .    .    . 

The  truth  is,  that,  in  numberless  instances,  the  most  feasible, 
if  not  the  only  practicable,  way  for  the  merchant  or  manufac- 
turer to  obtain  orders  in  other  States  is  to  obtain  them  by  per- 
sonal application,  either  by  himself  or  by  some  one  employed  by 
him  for  that  purpose ;  and  in  many  branches  of  business  he  must 
necessarily  exhibit  samples  for  the  purpose  of  determining  the 
kind  and  quality  of  the  goods  he  proposes  to  sell,  or  which  the 
other  party  desires  to  purcliase.  But  the  right  of  taxation,  if 
it  exi.sts  at  all,  is  not  confined  to  selling  by  sample.  It  em- 
braces every  act  of  sale,  whether  by  word  of  mouth  only  or 
by  the  exhibition  of  samples.  If  the  right  exists,  any  New  York 
or  Chicago  merchant  visiting  New  Orleans  or  Jacksonville,  for 
pleasure  or  for  his  health,  and  casually  taking  an  order  for 
poods  to  be  sent  from  his  warehouse,  could  be  made  liable  to 
pay  a  tax  for  so  doing,  or  be  convicted  of  a  misdemeanor  for 
not  having  taken  out  a  license.  The  right  to  tax  would  apply 
equally  as  well  to  the  principal  as  to  his  agent,  and  to  a  single 
act  of  sale  as  to  a  hundred  acts. 

But  it  will  be  said  that  a  denial  of  this  power  of  taxation 
will  interfere  with  the  right  of  the  State  to  tax  business  pur- 
suits and  callinrrs  carried  on  within  its  limits,  and  its  rights  to 
require  licenses  for  carrying  on  those  which  are  declnrcd  to  be 
privileges.  This  may  be  true  to  a  certain  extent;  but  only  in 
those  cases  in  which  the  States  themselves,  as  well  as  individual 
citizens,  are  subject  to  the  restraints  of  the  higher  law  of  the 
Constitution.  And  this  interference  will  be  very  limited  in  its 
op<^ration.  It  will  only  prevent  the  levy  of  a  tax,  or  the  re- 
quirement of  a  liocnse,  for  making  negotiations  in  the  conduct 
of  interstate  commerce;  and  it  may  well  be  asked  where  the 
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State  gets  authority  for  imposing  burdens  on  that  branch  of 
business  any  more  than  for  imposing  a  tax  on  the  business  of 
importing  from  foreign  countries,  or  even  on  that  of  postmaster 
or  United  States  marshal.  The  mere  calling  the  business  of  a 
drummer  a  privilege  cannot  make  it  so.  Can  the  State  Legisla- 
ture make  it  a  Tennessee  privilege  to  carry  on  the  business  of 
importing  goods  from  foreign  countries?  If  not,  has  it  any 
better  right  to  make  it  a  State  privilege  to  carry  on  interstate 
commerce?  It  seems  to  be  forgotten  in  argument  that  the  peo- 
ple of  this  country  are  citizens  of  the  United  States,  as  well  as 
of  the  individual  States,  and  that  they  have  some  rights  under 
the  Constitution  and  laws  of  the  former  independent  of  the 
latter,  and  free  from  any  interference  or  restraint  from  them. 

To  deny  to  the  State  the  power  to  lay  the  tax  or  require  the 
license  in  question,  will  not,  in  any  perceptible  degree,  diminish 
its  resources  or  its  just  power  of  taxation.  It  is  very  true,  that 
if  the  goods  when  sold  were  in  the  State,  and  part  of  its  gen- 
eral mass  of  propert}^  they  would  be  liable  to  taxation ;  but 
when  brought  into  the  State  in  consequence  of  the  sale  they 
will  be  equally  liable;  so  that,  in  the  end,  the  State  will  derive 
just  as  much  revenue  from  them  as  if  they  were  there  before 
the  sale.  .  .  .  But  to  tax  the  sale  of  such  goods,  or  the  offer 
to  sell  them,  before  they  are  brought  into  the  State,  is  a  very 
different  thing,  and  seems  to  us  clearly  a  tax  on  interstate  com- 
'merce  itself. 

It  is  strongly  urged,  as  if  it  were  a  material  point  in  the 
case,  that  no  discrimination  is  made  between  domestic  and  for- 
eign drummers, — those  of  Tennessee  and  those  of  other  States; 
that  all  are  taxed  alike.  But  that  does  not  meet  the  difficulty. 
Interstate  commerce  cannot  be  taxed  at  all,  even  though  the 
same  amount  of  tax  should  be  laid  on  domestic  commerce,  or 
that  which  is  carried  on  solely  within  the  State.    .    .    . 

It  would  not  be  difficult,  however,  to  show  that  the  tax  au- 
thorized by  the  State  of  Tennessee  in  the  present  case  is  dis- 
criminative against  the  merchants  and  manufacturers  of  other 
States.  They  can  only  sell  their  goods  in  Memphis  by  the 
employment  of  drummers  and  by  means  of  samples;  whilst  the 
merchants  and  manufacturers  of  Memphis,  having  regular  li- 
censed houses  of  business  there,  have  no  occasion  for  such  agents, 
and  if  they  had,  they  are  not  subject  to  any  tax  therefor.  They 
are  taxed  for  their  licensed  houses,  it  is  true ;  but  so,  it  is  pre- 
sumable, are  the  merchants  and  manufacturers  of  otlier  States 
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in  Uic  places  where  they  reside;  and  the  tax  on  drummers 
operates  greatly  to  their  disadvantage  in  comparison  with  the 
mon-hants  and  manufacturers  of  Memphis.  And  such  was  un- 
doubtedly one  of  its  objects.  This  kind  of  taxation  is  usually 
imposed  at  the  instance  and  solicitation  of  domestic  dealers, 
as  a  means  of  protecting  them  from  foreign  competition.  And 
in  many  cases  there  may  be  some  reason  in  their  desire  for  such 
protection.  But  this  shows  in  a  still  stronger  light  the  uncon- 
stitutionality of  the  tax.  It  shows  that  it  not  only  operates 
as  a  restriction  upon  interstate  commerce,  but  that  it  is  intended 
to  have  that  effect  as  one  of  its  principal  objects.  And  if  a 
State  can,  in  this  way,  impose  restrictions  upon  interstate  com- 
merce for  the  benefit  and  protection  of  its  own  citizens,  we  are 
brought  back  to  the  condition  of  things  which  existed  before 
the  adoption  of  the  Constitution,  and  which  was  one  of  the 
jirincipal  causes  that  led  to   it.    .    .    . 

The  judgment  of  the  Supreme  Court  of  Tennessee  is  reversed, 
and  the  plaintiff  in  error  must  he  discharged. 

Mr.  Chief  Justice  Waite,  with  whom  concurred  Mr.  Justice 
Field  and  Mr.  Justice  Gray,  dissenting.    .    .    . 


BOWMAN  V.  CHICAGO  AND  NORTHWESTERN 
RAILWAY  COMPANY. 

Supreme  Court  of  the  United  States.     1888. 
125  United  States,  465. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

[The  Chicago  and  Northwestern  Railway  Company,  a  common 
carrier,  having  refused  to  receive  at  Chicago  a  shipment  of 
5,000  barrels  of  beer  consigned  to  Bowman  Brothers,  Marshall- 
town,  Iowa,  the  latter  brought  suit  for  damages  for  loss  in- 
curred. The  Company  defended  on  the  ground  that  a  statute 
of  Iowa  subjected  to  a  fine  any  railway  company  which  know- 
ingly brought  intoxicating  liquor  into  the  State.  Judgment 
having  been  entered  for  the  defendant,  the  plaintiff  sued  out 
1  writ  of  error.] 

Mr.  Justice  Mattuews  .  .  .  delivered  the  opinion  of  the 
court.    .    .    . 
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The  pro\^sioii  of  the  statute  set  out  in  the  plea,  prohibiting 
the  transportation  by  a  common  carrier  of  intoxicating  liquor 
from  a  point  within  any  other  State  for  delivery  at  a  place 
within  the  State  of  Iowa,  is  intended  to  more  effectually  carry 
out  the  general  policy  of  the  law  of  that  State  with  respect 
to  the  suppression  of  the  illegal  manufacture  and  sale  of  in- 
toxicating liquor  within  the  State  as  a  nuisance.  It  may,  there- 
fore, fairly  be  said  that  the  provision  in  question  has  been 
adopted  by  the  State  of  Iowa,  not  expressly  for  the  purpose  of 
regulating  commerce  between  its  citizens  and  those  of  other 
States,  but  subservient  to  the  general  design  of  protecting  both 
the  health  and  morals  of  its  people,  and  the  peace  and  good 
order  of  the  State,  against  the  physical  and  moral  evils  result- 
ing from  the  unrestricted  manufacture  and  sale  within  the 
State   of   intoxicating  liquors.    .    .    . 

The  statute  of  Iowa  ...  is  not  an  inspection  law;  it  is 
not  a  quarantine  or  sanitary  law.  It  is  essentially  a  regulation 
of  commerce  among  the  States  .  .  .  .  ;  and  although  its  mo- 
tive and  purpose  are  to  perfect  the  policy  of  the  State  of  Iowa 
in  protecting  its  citizens  against  the  evils  of  intemperance,  it 
is  none  the  less  on  that  account  a  regulation  of  commerce. 
.  .  .  The  statute  of  Iowa  .  .  .  does  not  fall  within  .  .  . 
legitimate  exertions  of  the  police  power.  It  is  not  an  exercise 
of  the  jurisdiction  of  the  State  over  persons  and  property 
within  its  limits.  On  the  contrary,  it  is  an  attempt  to  exert 
that  jurisdiction  over  persons  and  property  within  the  limits 
of  other  States.  It  seeks  to  prohibit  and  stop  their  passage 
and  importation  into  its  own  limits,  and  is  designed  as  a  reg- 
ulation for  the  conduct  of  commerce  before  the  merchandise 
is  brought  to  its  border.  It  is  not  one  of  those  local  regula- 
tions designed  to  aid  and  facilitate  commerce ;  it  is  not  an 
inspection  law  to  secure  the  due  quality  and  measure  of  a 
commodity;  it  is  not  a  law  to  regulate  or  restrict  the  sale 
of  an  article  deemed  injurious  to  the  health  and  morJils  of  the 
community;  it  is  not  a  regulation  confined  to  the  purely  in- 
ternal and  domestic  commerce  of  the  State ;  it  is  not  a  re- 
striction which  only  operates  upon  property  after  it  lias  become 
mingled  with  and  forms  part  of  the  mass  of  the  property  within 
the  State.  It  is,  on  the  other  hand,  a  regulation  directly  af- 
fecting interstate  commerce  in  an  essential  and  vital  point.  If 
authorized,  in  the  present  instance,  upon  the  grounds  and 
motives  of  the  policy  which  have  dictated  it,  the  same  reason 
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would  justify  any  and  every  other  state  regulation  of  interstate 
commerce  upon  any  grounds  and  reasons  which  might  prompt 
in  particular  cases  their  adoption.  It  is,  therefore,  a  regulation 
of  that  character  which  constitutes  an  unauthorized  interference 
with  the  power  given  to  Congress  over  the  subject.  If  not  in 
contravention  of  any  positive  legislation  by  Congress,  it  is 
nevertheless  a  breach  and  interruption  of  that  liberty  of  trade 
which  Congress  ordains  as  the  national  policy,  by  willing  that 
it  shall  be  free  from  restrictive  regulations. 

It  may  be  said,  however,  that  the  right  of  the  State  to 
restrict  or  prohibit  sales  of  intoxicating  liquor  within  its  limits, 
conceded  to  exist  as  a  part  of  its  police  power,  implies  the 
right  to  prohibit  its  importation,  because  the  latter  is  necessary 
to  the  effectual  exercise  of  the  former.  The  argument  is  that 
a  prol.ibition  of  the  sale  cannot  be  made  effective,  except  by 
preventing  the  introduction  of  the  subject  of  the  sale;  that  if 
its  entrance  into  the  State  is  permitted,  the  traffic  in  it  can- 
not be  suppressed.  But  the  right  to  prohibit  sales,  so  far  as 
conceded  to  the  States,  arises  only  after  the  act  of  transporta- 
tion has  terminated,  because  the  sales  which  the  State  may  for- 
bid are  of  things  within  its  jurisdiction.  Its  power  over  them 
does  not  begin  to  operate  until  they  are  brought  within  the 
territorial  limits  which  circumscribe  it.  It  might  be  very  con- 
venient and  useful  in  the  execution  of  the  policy  of  prohibition 
within  the  State  to  extend  the  powers  of  the  State  beyond  its 
territorial  limits.  But  such  extraterritorial  powers  cannot  be 
assumed  upon  such  an  iini)li cation.  On  the  contrary,  the  nature 
of  the  ca.se  contradicts  their  existence.  For  if  they  belong  to 
one  State,  they  belong  to  all,  and  cannot  be  exercised  severally 
and  independently.  The  attempt  would  necessarily  produce 
that  conflict  and  confusion  which  it  was  the  very  purpose  of 
the  Constitution  by  its  delegations  of  national  power  to  pre- 
vent.   .    .    . 

Reversed,    .    ,    . 
y^R.  Justice  Field,  concurring.  .   .    . 

Mr.  Justice  Harlan,  with  whom  concurred  The  Chief  Jus- 
tice and   Mr.  Justice  Gray,   dissenting.    .    .    . 

Mr.  Jt'stice  Lamar  was  not  present  at  the  argument  of  this 
case,  and  took  no  part  in  its  decision. 


MINNESOTA  v.  BARBER.  817 

MINNESOTA  v.  BARBER. 

Supreme  Court  of  the  United  States.     1890. 
136  United  States,  313. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

[In  1889  the  Legislature  of  Minnesota  enacted  a  law  entitled 
*'An  act  for  the  protection  of  the  public  health  by  providing 
for  inspection,  before  slaughter,  of  cattle,  sheep  and  swine  de- 
signed for  slaughter  for  human  food"  which  required  that 
animals  thus  described  should  be  inspected  by  State  officers 
within  twenty-four  hours  before  they  are  slaughtered.  If  found 
fit  for  slaughter,  certificates  to  that  effect  should  be  given ; 
if  not  found  fit,  they  should  be  destroyed.  Barber  was  con- 
victed of  having  sold  for  food  beef  which  had  not  been  so  in- 
spected and  certified,  and  was  committed  to  jail.  He  sued  out 
a  writ  of  habeas  corpus  from  the  United  States  Circuit  Court 
which  held  the  statute  invalid  and  ordered  his  discharge.  39 
Fed.   641.     The  State  appealed.] 

Mr.   Justice   Harlan   delivered   the   opinion   of   the   court. 

The  presumption  that  this  statute  was  enacted,  in  good  faith, 
for  the  purpose  expressed  in  the  title, — namely,  to  protect  the 
health  of  the  people  of  Minnesota, — cannot  control  the  final 
determination  of  the  question  whether  it  is  not  repugnant  to  the 
Constitution  of  the  United  States.  There  may  be  no  purpose 
upon  the  part  of  a  legislature  to  violate  the  provisions  of  that 
instrument,  and  yet  a  statute  enacted  by  it,  under  the  forms  of 
law,  may,  by  its  necessary  operation,  be  destructive  of  rights 
granted  or  secured  by  the  Constitution.  In  such  cases,  the 
courts  must  sustain  the  supreme  law  of  the  land  by  declaring 
the  statute  unconstitutional  and  void.  This  principle  of  con- 
stitutional interpretation  has  been  often  announced  by  this 
court.    .    .    . 

Underlying  the  entire  argument  in  behalf  of  the  State  is  the 
proposition  that  it  is  impossible  to  tell,  by  an  inspection  of  fresh 
beef,  veal,  mutton,  lamb,  or  pork,  designed  for  human  food, 
whether  or  not  it  came  from  animals  that  were  diseased  when 
slaughtered ;  that  inspection  on  the  hoof,  within  a  very  short 
time  before  animals  are  slaughtered,  is  the  only  mode  by  which 
their  condition  can  be  ascertained  with  certainty.     And  it  is 
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insisted,  with  great  confidence,  that  of  this  fact  the  court  must 
take  judicial  notice.  If  a  fact,  alleged  to  exist,  and  upon  which 
the  riphts  of  parties  depend,  is  within  common  experience  and 
knowledgre,  it  is  one  of  which  the  courts  will  take  judicial  no- 
tice. Brown  v.  Piper,  91  U.  S.,  37,  42;  Phillips  v.  Detroit,  111 
U.  S.,  604,  606.  But  we  cannot  assent  to  the  suggestion  that 
the  fact  alleged  in  this  case  to  exist  is  of  that  class.  It  may 
be  the  opinion  of  some  that  the  presence  of  disease  in  animals 
at  the  time  of  their  being  slaughtered,  cannot  be  determined 
by  inspection  of  the  meat  taken  from  them;  but  we  are  not 
aware  that  such  is  the  view  universally,  or  even  generally, 
entertained.  But  if,  as  alleged,  the  inspection  of  fresh  beef, 
veal,  mutton,  lamb,  or  pork  will  not  necessarily  show  whether 
the  animal  from  which  it  was  taken  was  diseased  when  slaugh- 
tered, it  would  not  follow  that  a  statute  like  the  one  before  us 
is  within  the  constitutional  power  of  the  State  to  enact.  On 
the  contrary,  the  enactment  of  a  similar  statute  by  each  one 
of  the  States  composing  the  Union  would  result  in  the  destruc- 
tion of  commerce  among  the  several  States,  so  far  as  such  com- 
merce is  involved  in  the  transportation  from  one  part  of  the 
count  r}'  to  another  of  animal  meats  designed  for  human  food, 
and  entirely  free  from  disease.  A  careful  examination  of  the 
Minnesota  act  will  place  this  construction  of  it  beyond  ques- 
tion.   .    .    . 

As  the  inspection  must  take  place  within  twenty-four  hours 
immediately  before  the  slaughtering,  the  act,  by  its  necessary 
operation,  excludes  from  the  Minnesota  market,  practically,  all 
fresh  beef,  veal,  mutton,  lamb,  or  pork — in  whatever  form,  and 
although  entirely  sound,  healthy,  and  fit  for  human  food- 
taken  from  animals  slaughtered  in  other  States;  and  directly 
tends  to  restrict  the  slaughtering  of  animals,  whose  meat  is 
to  be  sold  in  ^linnesota  for  human  food,  to  those  engaged  in 
such  basiness  in  that  State.  This  must  be  so,  because  the  time, 
expense,  and  labor  of  sending  animals  from  points  outside  of 
Minno.srjta  to  points  in  that  State  to  be  there  inspected,  and 
bringing  them  back,  after  inspection,  to  be  slaughtered  at  the 
place  from  which  they  were  sent — the  slaughtering  to  take 
place  within  twenty-four  hours  after  inspection,  else  the  cer- 
tificate of  inspection  becomes  of  no  value — will  be  so  great  as 
to  amount  to  an  absolute  prohibition  upon  sales,  in  Minnesota, 
of  meats  from  animals  not  slaughtered  within  its  limits.  When 
to  this  is  added   the   fact  that  the  statute,   by   its  necessary 
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operation,  prohibits  the  sale,  in  the  State,  of  fresh  beef,  veal, 
mutton,  lamb,  or  pork,  from  animals  that  may  have  been  in- 
spected carefully  and  thoroughly  in  the  State  where  they  were 
slaughtered,  and  before  they  were  slaughtered,  no  doubt  can 
remain  as  to  its  effect  upon  commerce  among  the  several  States. 
It  will  not  do  to  say — certainly  no  judicial  tribunal  can,  with 
propriety,  assume — that  the  people  of  Minnesota  may  not,  with 
due  regard  to  their  health,  rely  upon  inspections  in  other  States 
of  animals  there  slaughtered  for  purposes  of  human  food.  If 
the  object  of  the  statute  had  been  to  deny  altogether  to  the 
citizens  of  other  States  the  privilege  of  selling,  within  the 
limits  of  Minnesota,  for  human  food,  any  fresh  beef,  veal,  mut- 
ton, lamb,  or  pork,  from  animals  slaughtered  outside  of  that 
State,  and  to  compel  the  people  of  Minnesota,  wishing  to  buy 
such  meats,  either  to  purchase  those  taken  from  animals  in- 
spected and  slaughtered  in  the  State,  or  to  incur  the  cost  of 
purchasing  them,  when  desired  for  their  own  domestic  use,  at 
points  beyond  the  State,  that  object  is  attained  by  the  act  in 
question.  Our  duty  to  maintain  the  Constitution  will  not  per- 
mit us  to  shut  our  eyes  to  these  obvious  and  necessary  results 
of  the  I\Iinnesota  statute.  If  this  legislation  does  not  make 
such  discrimination  against  the  products  and  business  of  other 
States  in  favor  of  the  products  and  business  of  Minnesota  as 
interferes  with  and  burdens  commerce  among  the  several  States, 
it  would  be  difficult  to  enact  legislation  that  would  have  that 
result.    .    .    . 

It  is,  however,  contended,  in  behalf  of  the  State,  that  there 
is,  in  fact,  no  interference,  by  this  statute,  with  the  bringing 
of  cattle,  sheep,  and  swine  into  Minnesota  from  other  States, 
nor  any  discrimination  against  the  products  of  business  of 
other  States,  for  the  reason — such  is  the  argument — that  the 
statute  requiring  an  inspection  of  animals  on  the  hoof,  as  a 
condition  of  the  privilege  of  selling,  or  offering  for  sale,  in  the 
State,  the  meats  taken  from  them,  is  applicable  alike  to  all 
owners  of  such  animals,  whether  citizens  of  ^linnesota  or  citi- 
zens of  other  States.  To  this  we  answer,  that  a  statute  may, 
upon  its  face,  apply  equally  to  the  people  of  all  the  States,  and 
yet  be  a  regulation  of  interstate  commerce  which  a  State  may 
not  establish.  A  burden  imposed  by  a  State  upon  interstate 
commerce  is  not  to  be  sustained  simply  because  the  statute  im- 
posing it  applies  alike  to  the  people  of  all  the  States,  including 
the   people   of   the    State   enacting   such    statute.      Robbins   v. 
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Shelby  Taxing  District,  120  U.  S.,  489,  497 ;  Case  of  the  State 
Freight  Tax,  15  Wall.,  232.  The  people  of  Minnesota  have 
as  much  right  to  protection  against  the  enactments  of  that  State, 
interfering  with  the  freedom  of  commerce  among  the  States, 
as  have  the  people  of  other  States.  Although  this  statute  is 
not  avowcdh',  or  in  terms,  directed  against  the  bringing  into 
Minnesota  of  the  products  of  other  States,  its  necessary  effect 
is  to  burden  or  obstruct  commerce  with  other  States,  as  in- 
volved in  the  transportation  into  that  State,  for  purposes  of 
sale  there,  of  all  fresh  beef,  veal,  mutton,  lamb,  or  pork,  how- 
ever free  from  disease  may  have  been  the  animals  from  which 
it  was  taken 

A  law  providing  for  the  inspection  of  animals  whose  meats 
are  designed  for  human  food  cannot  be  regarded  as  a  rightful 
exertion  of  the  police  powers  of  the  State,  if  the  inspection 
prescribed  is  of  such  a  character,  or  is  burdened  with  such  con- 
ditions, as  will  prevent  altogether  the  introduction  into  the  State 
of  sound  meats,  the  product  of  animals  slaughtered  in  other 
States.  It  is  one  thing  for  a  State  to  exclude  from  its  limits 
cattle,  sheep,  or  swine,  actually  diseased,  or  meats  that,  by  rea- 
son of  their  condition,  or  the  condition  of  the  animals  from 
which  they  are  taken,  are  unfit  for  human  food,  and  punish 
all  sales  of  such  animals  or  of  such  meats  within  its  limits. 
It  is  quite  a  different  thing  for  a  State  to  declare,  as  does 
Minnesota  by  the  necessary  operation  of  its  statute,  that  fresh 
beef,  veal,  mutton,  lamb,  or  pork — articles  that  are  used  in 
every  part  of  this  country  to  support  human  life — shall  not  be 
.sold  at  all  for  human  food  w^ithin  its  limits,  unless  the  animal 
from  which  such  meats  are  taken  is  inspected  in  that  State, 
or,  as  is  practically  said,  unless  the  animal  is  slaughtered  in 
that  State. 

One  other  suggestion  by  the  counsel  for  the  State  deserves 
to  be  examined.  It  is,  that  so  far  as  this  statute  is  concerned, 
the  people  of  Minnesota  can  purchase  in  other  States  fresh 
beef,  veal,  mutton,  lamb,  and  pork,  and  bring  such  meats  into 
Minnesota  for  their  own  personal  use.  We  do  not  perceive  that 
this  view  strengthens  the  ca.se  for  the  State,  for  it  ignores  the 
right  which  people  of  other  States  have  in  commerce  between 
thf>se  States  and  the  State  of  Minnesota.  And  it  ignores  the 
ripht  of  the  peoj)le  of  Minnesota  to  bring  into  that  State,  for 
purposes  of  .sale,  .sound  and  healthy  meat,  wherever  such  meat 
may  have  ccme  into  existence.     But  there  is  a  consideration 
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arising  out  of  the  suggestion  just  alluded  to  which  militates 
somewhat  against  the  theory  that  the  statute  in  question  is  a 
legitimate  exertion  of  the  police  powers  of  the  State  for  the 
protection  of  the  public  health.  If  every  hotel-keeper,  railroad 
or  mining  corporation,  or  contractor,  in  Minnesota,  furnishing 
subsistence  to  large  numbers  of  persons,  and  every  private 
family  in  that  State,  that  is  so  disposed,  can,  without  violating 
this  statute,  bring  into  the  State  from  other  States  and  use 
for  their  own  purposes,  fresh  beef,  veal,  mutton,  lamb  and 
pork,  taken  from  animals  slaughtered  outside  Minnesota  which 
may  not  have  been  inspected  at  all,  or  not  within  twenty-four 
hours  before  being  slaughtered,  what  becomes  of  the  argument, 
pressed  with  so  much  earnestness,  that  the  health  of  the  peo- 
ple of  that  State  requires  that  they  be  protected  against  the 
use  of  meats  from  animals  not  inspected  in  Minnesota  within 
the  twenty-four  hours  before  being  slaughtered?  If  the  stat- 
ute, while  permitting  the  sale  of  meats  from  animals  slaugh- 
tered, inspected  and  ** certified"  in  that  Stal-^,  had  expressly 
forbidden  the  introduction  from  other  States,  and  their  sale  in 
Minnesota,  of  all  fresh  meats,  of  every  kind,  without  making 
any  distinction  between  those  that  were  from  arimals  inspected 
on  the  hoof  and  those  that  were  not  so  inspected,  its  uncon- 
stitutionality could  not  have  been  doubted.  And  yet  it  is  so 
framed  that  this  precise  result  is  attained  as  to  all  sales  in 
Minnesota,  for  human  food,  of  meats  from  animals  slaughtered 
in  other  States. 

In  the  opinion  of  this  court  the  statute  in  q:^estion  .  .  . 
is  in  violation  of  the  Constitution  of  the  United  States  and 
void. 

The  judgment  discharging  the  appellee  from  custody  is 
affirmed. 


S22  CASES  ON  CONSTITUTIONAL  LAW. 

PULLMAN'S  PALACE  CAR  CO.  v.  PENNSYLVANIA. 

SrPREME  Court  of  the  United   States.     1891. 
141  United  States,  18. 

Error  to  the  Supreme  Court  of  Pennsylvania. 
[The  Pullman  Palace  Car  Company,  an  Illinois  corporation, 
had  about  one  hundred  cars  constantly  in  service  in  Pennsyl- 
vania. Under  a  statute  of  Pennsylvania  which  imposed  taxes 
on  the  capital  stock  of  all  corporations  doing  business  in  Penn- 
sylvania, whether  organized  therein  or  elsewhere,  a  tax  was 
imposed  on  the  capital  stock  of  the  Pullman  Company,  and  the 
proportion  of  it  which  was  taxable  in  Pennsylvania  was  ascer- 
tained by  taking  the  proportion  which  the  number  of  miles 
operated  by  tlie  cars  of  the  Pullman  Company  in  Pennsylvania 
bore  to  the  total  num])er  of  miles  operated  by  its  cars  every- 
where. The  Pullman  Company  contended  that  its  cars  were 
taxable  only  in  Illinois.  Judgment  having  been  given  against 
the  Company  in  an  action  to  recover  the  tax,  it  was  affirmed  by 
the  Supreme  Court  of  Pennsylvania.  The  Company  then  sued 
out  a  writ  of  error.] 

Mr.  Justice  Gray  .  .  .  delivered  the  opinion  of  the 
court.    .    .    . 

The  only  question  of  which  this  court  has  jurisdiction  is 
whether  the  tax  was  in  violation  of  the  clause  of  the  Constitu- 
tion of  the  United  States  granting  to  Congress  the  power  to 
roprulate  commerce  among  the  several  States.  The  plaintiff  in 
error  contends  that  its  cars  could  be  taxed  only  in  the  State  of 
Illinois,  in  which  it  was  incorporated  and  had  its  principal 
place  of  business. 

No  general  principles  of  law  are  better  settled,  or  more  funda- 
mental, than  that  the  legislative  power  of  every  State  extends  to 
all  i)rop(Tty  within  its  borders,  and  that  only  so  far  as  the  com- 
ity of  that  State  allows  can  such  property  be  affected  by  the 
law  of  any  other  State.  The  old  rule,  expressed  in  the  maxim 
mohilia  seriuuntur  personam^  by  which  personal  property  was 
regarded  as  subject  to  the  law  of  the  owner's  domicil,  grew 
up  in  the  Middle  Ages,  when  movable  property  consisted  chiefly 
of  pold  and  jewels,  which  could  be  easily  carried  by  the  owner 
from  place  to  place,  or  secreted  in  spots  known  only  to  himself. 
In  modern  times,  since  the  great  increase  in  amount  and  variety 
of  personal  property,  not  immediately  connected  with  the  per- 
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son  of  the  owner,  that  rule  has  yielded  more  and  more  to  the 
lex  situs,  the  law  of  the  place  where  the  property  is  kept  and 
used.  .  .  .  Story  on  Conflict  of  Laws,  §  550;  AYharton  on 
Conflict  of  Laws,  §§  297-311.  As  observed  by  Mr.  Justice 
Story,  in  his  commentaries  just  cited,  "although  movables  are 
for  many  purposes  to  be  deemed  to  have  no  situs,  except  that 
of  the  domicil  of  the  owner,  yet  this  being  but  a  legal  fiction, 
it  yields,  whenever  it  is  necessary  for  the  purpose  of  justice 
that  the  actual  situs  of  the  thing  should  be  examined.  A  na- 
tion within  whose  territory  and  personal  property  is  actually 
situate  has  as  entire  dominion  over  it  while  therein,  in  point 
of  sovereignty  and  jurisdiction,  as  it  has  over  immovable  prop- 
erty situate  there." 

For  the  purposes  of  taxation,  as  has  been  repeatedly  affirmed 
by  this  court,  personal  property  may  be  separated  from  its 
owner;  and  he  may  be  taxed,  on  its  account,  at  the  place  whore 
it  is,  although  not  the  place  of  his  own  domicil,  and  even  if 
he  is  not  a  citizen  or  a  resident  of  the  State  which  imposes  the 
xax.     •     •     . 

It  is  equally  well  settled  that  there  is  nothing  in  the  Consti- 
tution or  laws  of  the  United  States  which  prevents  a  State  from 
taxing  personal  property,  employed  in  interstate  or  foreign  com- 
merce, like  other  personal  property  within  its  jurisdiction.    .   .   . 

Ships  or  vessels,  indeed,  engaged  in  interstate  or  foreign  com- 
merce upon  the  high  seas,  or  other  waters  which  are  a  common 
highway,  and  having  their  home  port,  at  which  they  are  regis- 
tered under  the  laws  of  the  United  States,  at  the  domicil  of 
their  owners  in  one  State,  are  not  subject  to  taxation  in  another 
State  at  whose  ports  they  incidentally  and  temporarily  touch  for 
the  purpose  of  delivering  or  receiving  passengers  or  freight. 
But  that  is  because  they  are  not,  in  any  proper  sense,  abiding 
within  its  limits,  and  have  no  continuous  presence  or  actual 
situs  within  its  jurisdiction,  and,  therefore,  can  be  taxed  only  at 
their  legal  situs,  tlieir  home  port  and  the  domicil  of  their 
owners.     .     .     . 

Between  ships  and  vessels,  having  their  situs  fixed  by  act  of 
Congress,  and  their  course  over  navigable  waters,  and  touching 
land  only  incidentally  and  temporarily ;  and  cars  or  vehicles  of 
any  kind,  having  no  situs  so  fixed,  and  traversing  the  land  only, 
the  distinction  is  obvious.  As  has  been  said  by  this  court : 
"Commerce  on  land  between  the  different  States  is  so  strikingly 
dissimilar,  in  many  respects,  from  commerce  on  waters,  that  it 
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is  often  diftlcult  to  rcg:ard  them  in  the  same  aspect  in  reference 
to  the  rcspct'tive  constitutional  powers  and  duties  of  the  State 
and  Federal  governments.  No  doubt  commerce  by  water  was 
principally  in  the  minds  of  those  who  framed  and  adopted  the 
Constitution,  although  both  its  language  and  spirit  embrace 
commerce  by  land  as  well.  Maritime  transportation  requires  no 
artificial  roadway.  Nature  has  prepared  to  hand  that  portion 
of  the  instrumentality  employed.  The  navigable  waters  of  the 
fiirth  are  recognized  public  highways  of  trade  and  intercourse. 
No  franchise  is  needed  to  enable  the  navigator  to  use  them. 
Agam,  the  vehicles  of  commerce  by  water  being  instruments 
of  intercommunication  with  other  nations,  the  regulation  of 
them  is  assumed  by  the  national  legislature.  So  that  state  inter- 
ference with  transportation  by  water,  and  especially  by  sea,  is 
at  once  clearly  marked  and  distinctly  discernible.  But  it  is 
different  with  transportation  by  land."  Railroad  Co.  v.  Mary- 
land, 21  AVall.  456,  470. 

In  Gloucester  Ferry  Co.  v.  Pennsylvania,  [114  U.  S.  196]  on 
which  the  plaintiff  in  error  much  relies,  the  New  Jersey  cor- 
poration taxed  by  the  State  of  Pennsylvania,  under  one  of  the 
statutes  now  in  question,  had  no  property  in  Pennsylvania  ex- 
cept a  lease  of  a  wharf  at  which  its  steamboats  touched  to  land 
and  receive  passengers  and  freight  carried  across  the  Delaware 
River;  and  the  difference  in  the  facts  of  that  case  and  of  this, 
and  in  the  rules  applicable,  was  clearly  indicated  in  the  opinion 
of  the  court  as  follows:  "It  is  true  that  the  property  of  cor- 
porations engaged  in  foreign  or  interstate  commerce,  as  well 
as  the  property  of  corporations  engaged  in  other  business,  is 
subject  to  taxation,  provided  always  it  be  within  the  jursdic- 
tion  of  the  State."  114  U.  S.  206.  ''While  it  is  conceded  that 
the  property  in  a  State  belonging  to  a  foreign  corporation  en- 
j^aijed  in  foreign  or  interstate  commerce  may  be  taxed  equally 
with  like  property  of  a  domestic  corporation  engaged  in  that 
bu.sinoss,  we  are  clear  tliat  a  tax  or  other  burden  imposed  on 
the  property  of  either  corporation  b(H;ause  it  is  used  to  carry 
on  that  commerce,  or  upon  the  transportation  of  persons  or 
property,  or  for  the  navigation  of  the  public  waters  over  wliich 
the  transportation  is  made,  is  invalid  and  void,  as  an  interfer- 
ence with,  and  an  obstruction  of,  the  power  of  Congress  in  the 
regulation  of  such  commerce."     114  U.  S.  211. 

Much  reliance  is  also  f)]af'cd  by  the  plaintiff  in  error  upon  the 
cases  in  which  this  court  has  decided  that  citizens  or  corpora 
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tions  of  one  State  cannot  be  taxed  by  another  State  for  a  license 
or  privilege  to  carry  on  interstate  or  foreign  commerce  within 
its  limits.  But  in  each  of  those  cases  the  tax  was  not  upon 
the  property  employed  in  its  business,  but  upon  the  right  to 
carry  on  the  business  at  all,  and  was  therefore  held  to  impose 
a  direct  burden  upon  the  commerce  itself.  .  .  .  For  the 
same  reason,  a  tax  upon  the  gross  receipts  derived  from  the 
transportation  of  passengers  and  goods  between  one  State  and 
other  States  or  foreign  nations  has  been  held  to  be  invalid. 

The  tax  now  in  question  is  not  a  license  tax  or  a  privilege 
tax ;  it  is  not  a  tax  on  business  or  occupation ;  it  is  not  a  tax  on, 
or  because  of,  the  transportation,  or  the  right  of  transit,  of 
persons  or  property  through  the  State  to  other  States  or  coun- 
tries. The  tax  is  imposed  equally  on  corporations  doing  busi- 
ness within  the  State,  whether  domestic  or  foreign,  and  whether 
engaged  in  interstate  commerce  or  not.  The  tax  on  the  capital 
of  the  corporation,  on  account  of  its  property  within  the  State, 
is,  in  substance  and  effect,  a  tax  on  that  property.  .  .  . 
This  is  not  only  admitted,  but  insisted  on,  by  the  plaintiff  in 
error. 

The  cars  of  this  company  within  the  State  of  Pennsylvania 
are  employed  in  interstate  commerce ;  but  their  being  so  em- 
ployed does  not  exempt  them  from  taxation  by  the  State ;  and 
the  State  has  not  taxed  them  because  of  their  being  so  em- 
ployed, but  because  of  their  being  within  its  territory  and  juris- 
diction. The  cars  were  continuously  and  permanently  em- 
ployed in  going  to  and  fro  upon  certain  routes  of  travel.  If 
they  had  never  passed  beyond  the  limits  of  Pennsylvania,  it 
could  not  be  doubted  that  the  State  could  tax  them,  like  other 
property,  within  its  borders,  notwithstanding  they  were  em- 
ployed in  interstate  commerce.  The  fact  that,  instead  of  stop- 
ping at  the  state  boundary,  they  cross  that  boundary  in  going 
out  and  coming  back,  cannot  affect  the  power  of  the  State  to 
levy  a  tax  upon  them.  The  State,  having  the  riglit,  for  the 
purposes  of  taxation,  to  tax  any  personal  property  found  within 
its  jurisdiction,  without  regard  to  the  place  of  the  owner's 
domicil,  could  tax  the  specific  cars  which  at  a  given  moment 
were  within  its  borders.  The  route  over  which  the  cars  travel 
extending  beyond  the  limits  of  the  State,  particular  cars  may 
not  remain  within  the  State ;  but  the  company  has  at  all  times 
substantially  the  same  number  of  cars  within  the  State,  and 
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continuously  and  constantly  uses  there  a  portion  of  its  prop- 
erty; and  it  is  distinctly  found,  as  matter  of  fact,  that  the 
company  continuously,  throughout  the  periods  for  which  these 
taxes  were  levied,  carried  on  business  in  Pennsylvania,  and  had 
about  one  hundred  cars  within  the  State. 

The  mode  wliich  the  State  of  Pennsylvania  adopted,  to  ascer- 
tain the  proportion  of  the  company's  property  upon  which  it 
should  be  taxed  in  that  State,  was  by  taking  as  a  basis  of  assess- 
ment such  proportion  of  the  capital  stock  of  the  company  as  the 
number  of  miles  over  which  it  ran  cars  within  the  State  bore  to 
the  whole  number  of  miles,  in  that  and  other  States,  over  which 
its  cars  were  run.  This  was  a  just  and  equitable  method  of 
assessment,  and,  if  it  were  adopted  by  all  the  States  through 
which  these  cars  ran,  the  company  would  be  assessed  upon  the 
whole  value  of  its  capital  stock,  and  no  more.     .     .     . 

The  court  is  of  opinion  that  the  tax  in  question  is  constitu- 
tional and  valid.  The  result  of  holding  otherwise  would  be  that, 
if  all  the  States  should  concur  in  abandoning  the  legal  fiction 
that  personal  property  has  its  situs  at  the  owner's  domicil,  and 
in  adopting  the  system  of  taxing  it  at  the  place  at  which  it  is 
used  and  by  whose  laws  it  is  protected,  property  employed  in 
any  business  requiring  continuous  and  constant  movement  from 
one  State  to  another  would  escape  taxation  altogether. 

Judgment  affirmed. 

Mr.   Justice  Bradley,  with  whom   concurred  Mr,   Justice 
Field  and  ^Ir.  Justice  Harlan,  dissenting.     .     .     . 

Mr.  Justice  Brown,  not  having  been  a  member  of  the  court 
when  this  case  was  argued,  took  no  part  in  its  decision. 


CRUTCIIER  V.  KENTUCKY. 

Supreme  Cotbt  of  ttie  United  States.     1891. 
141  United  States.  47. 

Error  to  the  Court  of  Appeals  of  the  State  of  Kentuclcy. 

fin  1860,  the  Legislature  of  Kentucky  enacted  a  law  reciuir- 
ing  that  no  person  should  act  as  agent  for  any  express  company 
not  incorporated  in  Kentucky  without  first  obtaining  a  license 
to  do  so.  To  obtain  such  license  he  must  file  with  the  Auditor 
of  Public  Accounts  a  copy  of  his  company's  charter  and  a  state- 
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ment  showing  the  company's  assets  and  liabilities,  the  amount 
of  its  capital  stock,  how  it  has  been  paid,  the  amount  of  losses 
due  and  unpaid,  and  other  particulars.  The  statement  must 
show  that  the  company's  actual  capital  amounts  to  at  least 
$150,000.  Crutcher  was  indicted  for  acting  as  agent  for  the 
United  States  Express  Company,  a  New  York  corporation,  with- 
out the  license  required  by  the  above  act.  About  one-fourth 
of  the  business  which  he  transacted  was  entirely  within  the 
State.  Having  been  convicted  and  his  conviction  affirmed  by  the 
Court  of  Appeals,  he  sued  out  a  writ  of  error.] 

Mr.  Justice  Bradley     .     .     .     delivered  the  opinion  of  the 
court. 

We  regret  that  we  are  unable  to  concur  with  the  learned 
Court  of  Appeals  of  Kentucky  in  its  views  on  this  subject. 
The  law  of  Kentucky     .     .     .     embraces  interstate  business  as 
well  as  business  confined  wholly  within  the  State.     ...     If 
the  subject  was  one  which  appertained  to  the  jurisdiction  of 
the  state  legislature,  it  may  be  that  the  requirements  and  con- 
ditions of  doing  business  within  the  State  would  be  promotive 
of  the  public  good.    It  is  clear,  however,  that  it  would  be  a  regu- 
lation of  interstate  commerce  in  its  application  to  corporations  or 
associations  engaged   in   that  business;   and   that   is   a  subject 
which  belongs  to  the  jurisdiction  of  the  national  and  not  the 
state  legislature.    Congress  would  undoubtedly  have  the  right  to 
exact  from  associations  of  that  kind  any  guarantees  it  might 
deem  necessary  for  the  public  security,   and  for  the  faithful 
transaction  of  business ;  and  as  it  is  within  the  province  of  Con- 
gress, it  is  to  be  presumed  that  Congress  has  done,  or  will  do,  all 
that  is  necessary  and  proper  in  that  regard.     Besides,  it  is  not 
to  be  presumed  that  the  State  of  its  origin  has  neglected  to 
require   from   any   such  corporation  proper   guarantees   as   to 
capital  and  other  securities  necessary  for  the  public  safety.     If 
a  partnership  firm  of  individuals  should  undertake  to  carry  on 
the  business  of  interstate  commerce  between  Kentucky  and  other 
States,  it  would  not  be  within  the  province  of  the  state  legis- 
lature to  exact  conditions  on  which  they  should  carry  on  their 
business,  nor  to  require  them  to  take  out  a  license  therefor. 
To  carry  on  interstate  commerce  is  not  a  franchise  or  a  privi- 
lege granted  by  the  State;  it  is  a  right  which  every  citizen  of 
the  United  States  is  entitled  to  exercise  under  the  Constitution 
and  laws  of  the  United  States ;  and  the  accession  of  mere  corpo- 
rate facilities,  as  a  matter  of  convenience  in  carrying  on  their 
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business,  cannot  have  the  effect  of  depriving  them  of  such 
rijrht,  unless  Congress  should  see  fit  to  interpose  some  contrary 
rt'gulation  on  the  subject. 

It  has  frequently  been  laid  down  by  this  court  that  the  power 
of  Congress  over  interstate  commerce  is  as  absolute  as  it  is  over 
foreign  commerce.  Would  any  one  pretend  that  a  state  legisla- 
ture could  prohibit  a  foreign  corporation, — an  English  or  a 
French  transportation  company,  for  example, — from  coming 
into  its  borders  and  landing  goods  and  passengers  at  its  wharves, 
and  soliciting  goods  and  passengers  for  return  voyage,  without 
first  obtaining  a  license  from  some  state  officer,  and  filing  a 
sworn  statement  as  to  the  amount  of  its  capital  stock  paid  in? 
And  why  not  t  Evidently  because  the  matter  is  not  within  the 
province  of  state  legislation,  but  within  that  of  national  legisla- 
tion. Inman  Steamship  Co.  v.  Tinker,  94  U.  S.  238.  The  pre- 
rogative, the  responsibility,  and  the  duty  of  providing  for  the 
security  of  the  citizens  and  the  people  of  the  United  States  in 
relation  to  foreign  corporate  bodies,  or  foreign  individuals  with 
whom  they  may  have  relations  of  foreign  commerce,  belong  to 
the  government  of  the  United  States,  and  not  to  the  govern- 
ments of  the  several  States;  and  confidence  in  that  regard  may 
be  reposed  in  the  national  legislature  without  any  anxiety  or 
apprehension  arising  from  the  fact  that  the  subject-matter  is 
not  within  the  province  or  jurisdiction  of  the  state  legislatures. 
And  the  same  thing  is  exactly  true  with  regard  to  interstate 
commerce  as  it  is  with  regard  to  foreign  commerce.  No  dif- 
ference is  perceivable  between  the  two.     .     .     . 

We  have  repeatedly  decided  that  a  state  law  is  unconstitu- 
tional and  void  which  requires  a  party  to  take  out  a  license  for 
carr>-ing  on  interstate  commerce,  no  matter  how  specious  the 
pretext  may  be  for  imposing  it.     .     .     . 

As  a  summation  of  the  wliole  matter  it  was  aptly  said  by 
the  pre.sent  Chief  Jastice  in  Lyng  v.  Michigan,  135  U.  S.  161, 
1G6:  "We  have  repeatedly  held  that  no  State  has  the  right 
to  lay  a  tax  on  interstate  commerce  in  any  form,  whether  by 
way  of  duties  laid  on  the  transportation  of  the  subjects  of  that 
comnieree.  or  on  the  receipts  derived  from  that  transportation, 
or  on  the  occupation  or  business  of  carrying  it  on,  for  the  reason 
that  taxation  is  a  burden  on  that  commerce,  and  amounts  to  a 
refTulation  of  it,  which  belongs  solely  to  Congress." 

We  do  not  think  that  the  difficulty  is  at  all  obviated  by  the 
fact  that  the  express  company,  as  incidental  to  its  main  business 
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(which  is  to  carry  goods  between  different  States),  does  also 
some  local  business  by  carrying  goods  from  one  point  to  another 
within  the  State  of  Kentucky.  This  is,  probably,  quite  as  much 
for  the  accommodation  of  the  people  of  that  State  as  for  the 
advantage  of  the  company.  But  whether  so  or  not,  it  does  not 
obviate  the  objection  that  the  regulations  as  to  license  and 
capital  stock  are  imposed  as  conditions  on  the  company's  carry- 
ing on  the  business  of  interstate  commerce,  which  was  manifestly 
the  principal  object  of  its  organization.  These  regulations  are 
clearly  a  burden  and  a  restriction  upon  that  commerce. 
Whether  intended  as  such  or  not  they  operate  as  such.  But 
taxes  or  license  fees  in  good  faith  imposed  exclusively  on  ex- 
press business  carried  on  wholly  within  the  State  would  be 
open  to  no  such  objection. 

The  case  is  entirely  different  from  that  of  foreign  corpora- 
tions seeking  to  do  a  business  which  does  not  belong  to  the 
regulating  power  of  Congress.  The  insurance  business,  for  ex- 
ample, cannot  be  carried  on  in  a  State  by  a  foreign  corporation 
without  complying  with  all  tlie  conditions  imposed  by  the  legis- 
lation of  that  State.  So  with  regard  to  manufacturing  corpo- 
rations, and  all  other  corporations  whose  business  is  of  a  local 
and  domestic  nature,  which  would  include  express  companies 
whose  business  is  confined  to  points  and  places  wholly  within 
the  State.     .     .     . 

But  the  main  argument  in  support  of  the  decision  of  the 
Court  of  Appeals  is  that  the  act  in  question  is  essentially  a 
regulation  made  in  the  fair  exercise  of  the  police  power  of  the 
State.  But  it  does  not  follow  that  everything  which  the  legis- 
lature of  a  State  may  deem  essential  for  the  good  order  of 
society  and  the  wellbeing  of  its  citizens  can  be  set  up  against 
the  exclusive  power  of  Congress  to  regulate  the  operations  of 
foreign  and  interstate  commerce.  We  have  lately  expressly  de- 
cided in  the  case  of  Leisy  v.  Ilardin,  135  U.  S.  100,  that  a 
state  law  prohibiting  the  sale  of  intoxicating  liquors  is  void 
when  it  comes  in  conflict  with  the  express  or  implied  regulation 
of  interstate  commerce  by  Congress,  declaring  that  the  traffic 
in  such  liquors  as  articles  of  merchandise  between  the  States 
shall  be  free.     .     .     . 

The  character  of  police  regulation,  claimed  for  the  require- 
ments of  the  statute  in  question,  is  certainly  not  such  as  to  give 
them  a  controlling  force  over  the  regulations  of  interstate  com- 
merce which  may  have  been   expressly   or  impliedly   adopted 
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by  Congress,  or  such  as  to  exempt  them  from  nullity  when 
repugnant  to  the  exclusive  power  given  to  Congress  in  rela- 
tion to  that  commerce. 

Reversed.     .     .     . 

The  Chief  Justice  and  Mr.  Justice  Gray  dissented. 

Mb.  Justice  Brown     .     .     .     took  no  part  in  the  decision. 


LOTTERY  CASE. 

CHAMPION  V.  AJMES. 

Supreme  Court  of  the  United  States.     1903, 
188  U.  S.  321. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

[By  an  act  of  Congress  of  IMarch  2,  1895,  entitled  ''An  act  for 
the  suppression  of  lotteiy  trafific  through  national  and  inter- 
state commerce  and  the  postal  service  subject  to  the  jurisdiction 
and  laws  of  the  United  States,"  it  was  provided  ''That  any 
person  who  .shall  cause  to  be  brought  within  the  United  States 
from  abroad,  for  the  purpose  of  disposing  of  the  same,  or  depos- 
ited in  or  carried  by  the  mails  of  the  United  States,  or  carried 
from  one  State  to  another  in  the  United  States,  any  paper,  cer- 
tificate, or  instrument  purporting  to  be  or  represent  a  ticket, 
chance,  share,  or  interest  in  or  dependent  upon  the  event  of  a 
lottery,  so-called  gift  concert,  or  similar  enterprise,  offering 
prizes  dependent  upon  lot  or  chance,  or  shall  cause  any  advei- 
ti.soment  of  such  lottery,  so-called  gift  concert  or  similar  enter- 
pri.se8,  offering  prizes  dependent  upon  lot  or  chance,  to  be 
brought  into  the  United  States,  or  deposited  in  or  carried  by  the 
mails  of  the  United  States,  or  transferred  from  one  State  to 
another  in  the  same,  shall  be  punishaljle  in  [for]  the  first  of- 
fenHe  by  imprisonment  for  not  more  than  two  years,  or  by  a 
fine  of  not  more  than  one  thousand  dollars,  or  both,  and  in  the 
second  and  after  offen.ses  by  such  imprisonment  only."  W.  F. 
Champion  was  arrested  in  Chicago  and  held  for  trial  in  the 
District  Court  of  the  Northern  District  of  Texas  for  having 
deposited  with  the  Wells-Fargo  Express  Company  for  trans- 
mission from  Dalla.s,  Texas,  to  Fre.sno,  California,  a  package 
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containing  lottery  tickets  issued  by  the  Pan-American  Lottery 
Company.  Whereupon  he  sued  out  a  writ  of  habeas  corpus  upon 
the  theory  that  the  act  of  1895,  under  which  it  was  proposed  to 
try  him,  was  unconstitutional  and  void.] 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court.   .   .  . 

We  are  of  opinion  that  lottery  tickets  are  subjects  of  traffic, 
and  therefore  are  subjects  of  commerce,  and  the  regulation  of 
the  carriage  of  such  tickets  from  State  to  State,  at  least  by  in- 
dependent carriers,  is  a  regulation  of  commerce  among  the  sev- 
eral States. 

But  it  is  said  that  the  statute  in  question  does  not  regulate  the 
carrying  of  lottery  tickets  from  State  to  State,  but  by  punishing 
those  who  cause  them  to  be  so  carried  Congress  in  effect  prohibits 
such  carrying ;  that  in  respect  of  the  carrying  from  one  State  to 
another  of  articles  or  things  that  are,  in  fact,  or  according  to 
usage  in  business,  the  subjects  of  commerce,  the  authority  given 
Congress  was  not  to  prohibit,  but  only  to  regulate.  This  view 
was  earnestly  pressed  at  the  bar  by  learned  counsel,  and  must 
be  examined. 

It  is  to  be  remarked  that  the  Constitution  does  not  define  what 
is  to  be  deemed  a  legitimate  regulation  of  interstate  commerce. 
In  Gibbons  v.  Ogden  it  was  said  that  the  power  to  regulate  such 
commerce  is  the  power  to  prescribe  the  rule  by  which  it  is  to  be 
governed.  But  this  general  observation  leaves  it  to  be  deter- 
mined, when  the  question  comes  before  the  court,  whether  Con- 
gress in  prescribing  a  particular  rule,  has  exceeded  its  power 
under  the  Constitution.     .     .     . 

We  have  said  that  the  carrying  from  State  to  State  of  lottery 
tickets  constitutes  interstate  commerce,  and  that  the  regulation 
of  such  commerce  is  within  the  power  of  Congress  under  the 
Constitution.  Are  we  prepared  to  say  that  a  provision  which  is, 
in  effect  a  prohibition  of  the  carriage  of  such  articles  from  State 
to  State  is  not  a  fit  or  appropriate  mode  for  the  regulation  of 
that  particular  kind  of  commerce?  If  lottery  traffic,  carried  on 
through  interstate  cornmerce,  is  a  matter  of  which  Congress  may 
take  cognizance  and  over  which  its  power  may  be  exerted,  can  it 
be  possible  that  it  must  tolerate  the  traffic,  and  simply  regulate 
the  manner  in  which  it  may  be  carried  on?  Or  may  not  Con- 
gress, for  the  protection  of  the  people  of  all  the  States,  and 
under  the  power  to  regulate  interstate  commerce,  devise  such 
means,  within  the  scope  of  the  Constitution,  and  not  prohibited 
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by  it,  as  will  drive  that  traffic  out  of  commerce  among  the 
States! 

In  determining  whether  regulation  may  not  under  some  cir- 
cumstances properly  take  the  form  or  have  the  effect  of  pro- 
hibition, the  nature  of  the  interstate  traffic  which  it  was  sought 
by  the  act  of  ^lay  2,  1895,  to  suppress  cannot  be  overlooked. 
When  enacting  that  statute  Congress  no  doubt  shared  the  views 
upon  the  subject  of  lotteries  heretofore  expressed  by  this  court. 
In  Phalen  v.  Virginia,  8  How.  163,  168,  after  observing  that  the 
suppression  of  nuisances  injurious  to  public  health  and  morality 
is  among  the  most  important  duties  of  government,  this  court 
said:  "Experience  has  shown  that  the  common  forms  of  gam- 
bling are  comparatively  innocuous  when  placed  in  contrast  with 
the  widespread  pestilence  of  lotteries.  The  former  are  confined 
to  a  few  persons  and  places,  but  the  latter  infests  the  whole 
community;  it  enters  every  dwelling;  it  reaches  every  class;  it 
preys  upon  the  hard  earnings  of  the  poor;  it  plunders  the  igno- 
rant and  simple."  In  other  cases  w^e  have  adjudged  that  au- 
thority given  by  legislative  enactment  to  carry  on  a  lottery, 
although  ba.sed  upon  a  consideration  in  money,  was  not  pro- 
tected by  the  contract  clause  of  the  Constitution;  this,  for  the 
reason  that  no  State  may  bargain  aw^ay  its  power  to  protect  the 
public  morals,  nor  excuse  its  failure  to  perform  a  public  duty 
by  saying  that  it  had  agreed,  by  legislative  enactment,  not  to 
do  so.  Stone  v.  Mississippi,  101  U.  S.  814;  Douglas  v.  Ken- 
tucky, 168  U.  S.  488. 

If  a  State,  when  considering  legislation  for  the  suppression  of 
lotteries  within  its  own  limits,  may  properly  take  into  view  the 
evils  that  inhere  in  the  raising  of  money,  in  that  mode,  why  may 
not  Congress,  invested  with  the  power  to  regulate  commerce 
among  the  several  States,  provide  that  such  commerce  shall  not 
be  polluted  by  the  carrying  of  lottery  tickets  from  one  State  to 
another?  In  this  connection  it  must  not  be  forgotten  that  the 
power  of  Congress  to  regulate  commerce  among  the  States  is 
plenary,  is  complete  in  itself,  and  is  subject  to  no  limitations 
except  such  as  may  be  found  in  the  Constitution.  What  pro- 
vision in  that  instrument  can  be  regarded  as  limiting  the  exer- 
cise of  the  power  granted?  What  clause  can  be  cited  which,  in 
any  degree,  countenances  the  suggestion  that  one  may,  of  right, 
carry  or  cau.se  to  be  carried  from  one  State  to  another  that  which 
will  harm  the  public  morals?  We  cannot  think  of  any  clause  of 
that  instrument  that  could  possibly  be  invoked  by  those  who 
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assert  their  right  to  send  lottery  tickets  from  State  to  State 
except  the  one  providing  that  no  person  shall  be  deprived  of  his 
liberty  without  due  process  of  law.  We  have  said  that  the  lib- 
erty protected  by  the  Constitution  embraces  the  right  to  be  free 
in  the  enjoyment  of  one's  faculties ;  "to  be  free  to  use  them  in  all 
lawful  ways ;  to  live  and  work  where  he  will ;  to  earn  his  liveli- 
hood by  any  lawful  calling;  to  pursue  any  livelihood  or  avoca- 
tion, and  for  that  purpose  to  enter  into  all  contracts  which  may 
be  proper."  AUgeyer  v.  Louisiana,  165  U.  S.  578,  589.  But 
surely  it  will  not  be  said  to  be  a  part  of  anyone's  liberty,  as 
recognized  by  the  supreme  law  of  the  land,  that  he  shall  be  al- 
lowed to  introduce  into  commerce  among  the  States  an  element 
that  will  be  confessedly  injurious  to  the  public  morals. 

If  it  be  said  that  the  act  of  1895  is  inconsistent  with  the 
Tenth  Amendment,  reserving  to  the  States  respectively,  or  to 
the  people,  the  powers  not  delegated  to  the  United  States,  the 
answer  is  that  the  power  to  regulate  commerce  among  the  States 
has  been  expressly  delegated  to  Congress. 

Besides,  Congress,  by  that  act,  does  not  assume  to  interfere 
with  traffic  or  commerce  in  lottery  tickets  carried  on  exclusively 
within  the  limits  of  any  State,  but  has  in  view  only  commerce  of 
that  kind  among  the  several  States.  It  has  not  assumed  to  inter- 
fere with  the  completely  internal  affairs  of  any  State,  and  has 
only  legislated  in  respect  of  a  matter  which  concerns  the  people 
of  the  United  States.  As  a  State  may,  for  the  purpose  of  guard- 
ing the  morals  of  its  own  people,  forbid  all  sales  of  lottery  tick- 
ets within  its  limits,  so  Congress,  for  the  purpose  of  guarding 
the  people  of  the  United  States  against  the  "widespread  pesti- 
lence of  lotteries"  and  to  protect  the  commerce  which  concerns 
all  the  States,  may  prohibit  the  carrying  of  lottery  tickets  from 
one  State  to  another.  In  legislating  upon  the  subject  of  the 
traffic  in  lottery  tickets,  as  carried  on  through  interstate  com- 
merce. Congress  only  supplemented  the  action  of  those  States — 
perhaps  all  of  them — which,  for  the  protection  of  the  public 
morals,  prohibit  the  drawing  of  lotteries,  as  well  as  the  sale  or 
circulation  of  lottery  tickets,  within  their  respective  limits.  It 
said,  in  effect,  that  it  would  not  permit  the  declared  policy  of 
the  States,  which  sought  to  protect  their  people  against  the  mis- 
chiefs of  the  lottery  business,  to  be  overthrown  or  disregarded 
by  the  agency  of  interstate  commerce.  We  should  hesitate  long 
before  adjudging  that  an  evil  of  such  appalling  character,  car- 
ried on  through  interstate  commerce,  cannot  be  met  and  crushcJ 
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by  the  only  power  competent  to  that  end.  We  say  competent 
to  that  end,  because  Congress  alone  has  the  power  to  occupy,  by 
legislation,  the  whole  field  of  interstate  commerce.  What  was 
said  by  this  court  upon  a  former  occasion  may  well  be  here 
repeated:  "The  framers  of  the  Constitution  never  intended 
that  the  legislative  power  of  the  Nation  should  find  itself  incapa- 
ble of  disposing  of  a  subject-matter  specifically  committed  to  its 
charge."  In  re  Rahrer,  140  U.  S.  545,  562.  If  the  carrying  of 
lottery  tickets  from  one  State  to  another  be  interstate  commerce, 
and  if  Congress  is  of  opinion  that  an  effective  regulation  for  the 
suppression  of  lotteries,  carried  on  through  such  commerce,  is 
to  make  it  a  criminal  offense  to  cause  lottery  tickets  to  be  car- 
ried from  one  State  to  another,  we  know  of  no  authority  in  the 
courts  to  hold  that  the  means  thus  devised  are  not  appropriate 
and  necessary  to  protect  the  country  at  large  against  a  species  of 
interstate  commerce  which,  although  in  general  use  and  some- 
what favored  in  both  national  and  state  legislation  in  the  early 
historj'  of  the  country,  has  grown  into  disrepute,  and  has  be- 
come offensive  to  the  entire  people  of  the  Nation.  It  is  a  kind 
of  traffic  which  no  one  can  be  entitled  to  pursue  as  of  right. 

It  is  said,  however,  that  if,  in  order  to  suppress  lotteries  car- 
ried on  through  interstate  commerce,  Congress  may  exclude 
lottery  tickets  from  such  commerce,  that  principle  leads  neces- 
sarily to  the  conclusion  that  Congress  may  arbitrarily  exclude 
from  commerce  among  the  States  any  article,  commodity,  or 
thing,  of  whatever  kind  or  nature,  or  however  useful  or  valuable, 
which  it  may  choose,  no  matter  with  what  motive,  to  declare 
shall  not  be  carried  from  one  State  to  another.  It  will  be  time 
enough  to  consider  the  constitutionality  of  such  legislation 
when  we  must  do  so.  The  present  case  does  not  require  the 
court  to  declare  the  full  extent  of  the  power  that  Congress 
may  excrci.sc  in  the  regulation  of  commerce  among  the  States. 
We  may,  however,  repeat,  in  this  connection,  what  the  court 
has  heretofore  said,  that  the  power  of  Congress  to  regulate  com- 
merce among  the  States,  although  plenary,  cannot  be  deemed 
arbitrar}',  since  it  is  subject  to  such  limitations  or  restrictions 
as  are  prescribed  by  the  Constitution.  This  power,  therefore, 
may  not  be  exercised  so  as  to  infringe  rights  secured  or  pro- 
tected by  that  instrument.  It  would  not  be  difficult  to  imagine 
legislation  that  would  be  justly  liable  to  such  an  objection  as 
that  stated,  and  be  hostile  to  the  objects  for  the  accomplishment 
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of  which  Congress  was  invested  with  the  general  power  to  regu- 
late commerce  among  the  several  States.  But,  as  often  said, 
the  possible  abuse  of  a  power  is  not  an  argument  against  its  ex- 
istence. There  is  probably  no  governmental  power  that  may  not 
be  exerted  to  the  injury  of  the  public.  If  what  is  done  by  Con- 
gress is  manifestly  in  excess  of  the  powers  granted  to  it,  then 
upon  the  courts  will  rest  the  duty  of  adjudging  that  its  action  is 
neither  legal  nor  binding  upon  the  people.  But  if  what  Congress 
does  is  within  the  limits  of  its  power,  and  is  simply  unwise 
or  injurious,  the  remedy  is  that  suggested  by  Chief  Justice 
Marshall  in  Gibbons  v.  Ogden,  when  he  said :  * '  The  wisdom  and 
the  discretion  of  Congress,  their  identity  with  the  people,  and 
the  influence  which  their  constituents  possess  at  elections,  are,  in 
this,  as  in  many  other  instances,  as  that,  for  example,  of  declar- 
ing war,  the  sole  restraints  on  which  they  have  relied,  to  secure 
them  from  its  abuse.  They  are  the  restraints  on  which  the  peo- 
ple must  often  rely  solely,  in  all  representative  governments." 

The  judgment  is  Affirmed. 

Mr.  Chief  Justice  Fuller,  with  whom  concur  ]\Ir.  Justice 
Brewer,  Mr.  Justice  Shiras,  and  Mr.  Justice  Peckham,  dis- 
senting.   ... 


COMMONWEALTH  OF  PENNSYLVANIA  v.  STATE  OF 

WEST  VIRGINL\. 

STATE  OF  OHIO  v.  STATE  OF  WEST  VIRGINIA. 

Supreme  Coubt  of  tiie  United  States.     1923. 
262  United   States,   553. 

In  equity.  .   .   .   Original. 

[The  facts  and  the  first  part  of  the  opinion  are  given  ante, 
232.] 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the 
court.     .     .     . 

We  turn  now  to  the  principal  issue,  whether  a  State  wherein 
natural  gas  is  produced  and  is  a  recognized  subject  of  com- 
mercial dealings  may  require  that  in  its  sale  and  disposal  con- 
sumers in  that  State  shall  be  accorded  a  preferred  riglit  of 
purchase  over  consumers  in  other  States, — when  the  require- 
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ment  necessarily  will  operate  to  withdraw  a  large  volume  of 
the  gas  from  an  established  interstate  current  whereby  it  is 
supplied  in  other  States  to  consumers  there.  Of  course,  in  the 
last  analysis,  the  question  is  whether  the  enforced  withdrawal 
for  the  benefit  of  local  consumers  is  such  an  interference  witli 
interstate  commerce  as  is  forbidden  to  a  State  by  the  Constitu- 
tion. The  question  is  an  important  one ;  for  what  one  State  may 
do  others  may,  and  there  are  ten  States  from  which  natural  gas 
is  exported  for  consumption  in  other  States.  Besides,  what  may 
be  done  with  one  natural  product  may  be  done  with  others,  and 
there  are  several  States  in  which  the  earth  yields  products  of 
great  value  which  are  carried  into  other  States  and  there  used. 
But,  notwithstanding  the  importance  of  the  question,  its  solu- 
tion is  not  difficult.  The  controlling  principles  have  been  settled 
by  many  adjudications, — some  so  closely  in  point  that  the  dis- 
cussion here  may  be  relatively  brief.     .     .     . 

Natural  gas  is  a  lawful  article  of  commerce  and  its  trans- 
mi.ssion  from  one  State  to  another  for  sale  and  consumption  in 
the  latter  is  interstate  commerce.  A  state  law,  whether  of  the 
State  where  the  gas  is  produced  or  that  where  it  is  to  be  sold, 
which  by  its  necessary  operation  prevents,  obstructs  or  burdens 
such  transmission  is  a  regulation  of  interstate  commerce, — a 
prohibited  interference.  .  .  .  The  West  Virginia  act  is  such 
a  law.  Its  provisions  and  the  conditions  which  must  surround 
its  operation  are  such  that  it  necessarily  and  directly  will  com- 
pel the  diversion  to  local  consumers  of  a  large  and  increasing 
part  of  the  gas  heretofore  and  now  going  to  consumers  in  the 
complainant  States,  and  therefore  will  work  a  serious  inter- 
ference with  that  commerce. 

But  it  is  urged  that  there  are  special  considerations  which 
take  the  act  out  of  the  general  rule  and  sustain  its  validity,  even 
though  there  be  an  interference. 

One  of  these  is  that  the  pipe  line  companies  are  engaged  in 
gnpplying  the  gas  to  the  public  in  West  Virginia,  that  this  is  a 
qua.si-public  business  and  that  the  act  does  no  more  than  require 
the  companies  to  furnish  a  reasonably  adequate  service  within 
rca.sonable  territorial  limits.  It  is  true  that  the  business  is  of  a 
quasi-public  character,  but  it  is  so  in  Pennsylvania  and  Ohio 
as  well  as  in  West  Virginia.  The  obligations  inhering  in  it  and 
the  power  to  insist  on  an  adequate  service  are  the  same  in  all 
three  States.  The  supply  of  gas  necessarily  marks  the  extent 
of  the  service  that  can  be  rendered.    Much  of  the  business  is  in- 
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terstate  and  has  grown  up  through  a  course  of  years.  "West 
Virginia  encouraged  and  sanctioned  the  development  of  that 
part  of  the  business  and  has  profited  greatly  by  it.  Her  present 
effort,  rightly  understood,  is  to  subordinate  that  part  to  the  local 
business  within  her  borders.  In  other  words,  it  is  in  effect  an 
attempt  to  regulate  the  interstate  business  to  the  advantage  of 
the  local  consumers.  But  this  she  may  not  do.  A  direction  to 
one  of  her  railroads  when  short  of  facilities  for  moving  coal  to 
haul  intrastate  coal  to  the  exclusion  of  interstate  coal  would  not 
be  different  in  kind  or  force. 

Another  consideration  advanced  to  the  same  end  is  that  the 
gas  is  a  natural  product  of  the  State  and  has  become  a  necessity 
therein,  that  the  supply  is  waning  and  no  longer  sufficient  to 
satisfy  local  needs  and  be  used  abroad,  and  that  the  act  is  there- 
fore a  legitimate  measure  of  conservation  in  the  interest  of  the 
people  of  the  State.  If  the  situation  be  as  stated,  it  affords  no 
ground  for  the  assumption  by  the  State  of  power  to  regulate 
interstate  commerce,  which  is  what  the  act  attempts  to  do.  That 
power  is  lodged  elsewhere.  A  contention,  in  essence  the  same, 
was  presented  and  considered  in  West  v.  Kansas  Natural  Gas 
Co.,  221  U.  S.  229,  a  case  involving  the  validity  of  an  Oklahoma 
statute  designed  to  accomplish  the  retention  of  natural  gas 
within  the  State.  In  the  District  Court  the  case  had  been  heard 
on  bill  and  answer,  a  proceeding  in  which  the  allegations  of 
fact  in  the  answer  are  taken  as  true.  The  hearing  resulted  in 
a  decree  adjudging  the  statute  invalid  and  enjoining  its  enforce- 
ment. The  decree  was  affirmed  here.  In  the  answer,  as  the 
opinion  shows,  it  was  alleged  that  physical  conditions  made  it 
apparent  that  the  gas  field  was  of  relatively  short  duration,  that 
cities  were  near  the  field  and  their  people  needed  the  gas,  that 
the  State  embodied  only  prairie  land  devoid  of  timber  and  there 
was  no  local  fuel  supply  excepting  coal  and  natural  gas,  that  the 
production  of  coal  was  growing  rapidly  more  costly,  that  ''sub- 
stantially, the  only  natural,  practical,  usable  fuel,  both  for  do- 
mestic and  industrial  use,  is  natural  gas,"  and  that  if  pipe  lines, 
such  as  the  plaintiffs  were  intending  to  construct  and  put  in 
operation,  were  permitted  to  carry  gas  into  other  States  the 
supply  would  be  speedily  exhausted.  Referring  to  these  allega- 
tions and  to  a  contention  that  the  ruling  principle  of  the  statute 
was  conservation  of  a  needed  natural  resource,  the  Court  said 
(p.  255)  : 

"The  results   of  the   contention   repel    its   acceptance.     Gas, 
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when  reduced  to  possession,  is  a  commodity;  it  belongs  to  the 
owner  of  the  land,  and,  when  reduced  to  possession,  is  his  in- 
dividual property  subject  to  sale  by  him,  and  may  be  a  sub- 
ject of  intrastate  commerce  and  interstate  commerce.     The  stat- 
ute of  Oklahoma  recognizes  it  to  be  a  subject  of  intrastate  com- 
merce, but  seeks  to  prohibit  it  from  being  the  subject  of  inter- 
state commerce,  and  this  is  the  purpose  of  its  conservation.     In 
other  words,  the  purpose  of  its  conservation  is  in  a  sense  com- 
mercial— the  business  welfare  of  the  State,  as  coal  might  be, 
or  timber.     Both  of  those  products  may  be  limited  in  amount, 
and  the  same  consideration  of  the  public  welfare  which  would 
confine  gas  to  the  use  of  the  inhabitants  of  a  State  would  confine 
them  to  the  inhabitants  of  the  State.     If  the  States  have  such 
power  a  singular  situation  might  result.     Pennsylvania  might 
keep  its  coal,  the  Northwest  its  timber,  the  mining  States  their 
minerals.    And  why  may  not  the  products  of  the  field  be  brought 
within  the  principle?     Thus  enlarged,  or  without  that  enlarge- 
ment, its  influence  on  interstate  commerce  need  not  be  pointed 
out.     To  what   consequences   does  such   power   tend?     If  one 
State  has  it,  all  States  have  it;  embargo  may  be  retaliated  by 
embargo,  and  commerce  will  be  halted  at  state  lines.     And  yet 
we  have  said  that  *in  matters  of  foreign  and  interstate  com- 
merce there  are  no  state  lines.'     In  such  commerce,  instead  of 
the  States,  a  new  power  appears  and  a  new  w^elfare,  a  welfare 
which  transcends  that  of  any  State.     But  rather  let  us  say  it  is 
constituted  of  the  welfare  of  all  of  the  States  and  that  of  each 
State  is  made  the  greater  by  a  division  of  its  resources,  natural 
and  created,  with  every  other  State,  and  those  of  every  other 
State  with  it.    This  was  the  purpose,  as  it  is  the  result,  of  the 
interstate  commerce  clause  of  the   Constitution  of  the  United 
States.     If  there  is  to  be  a  turning  backward  it  must  be  done 
by  the  authority  of  another  instrumentality  than  a  court." 

Finally,  it  is  urged  that  this  Court  can  not  prescribe  and 
execute  regulations  respecting  the  apportionment  and  use  of 
the  gas  among  the  three  States,  and  therefore  that  the  bills 
should  be  di.smi.s.sed.  The  conclusion  does  not  follow  from  the 
[►remise.  The  object  of  the  suits  is  not  to  obtain  decretal  regu- 
lations, but  to  enjoin  the  enforcement  of  the  West  Virginia  act 
on  the  ground  that  it  is  an  unconstitutional  enactment  and  its  in- 
tended enforcement  will  subject  the  complainant  States  to  in- 
jury of  serious  magnitude.  On  full  consideration,  we  reach 
the  conclusion  that  the  act  is  unconstitutional,  that  the  appre- 
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hensions  of  the  complainant  States  respecting  the  injury  which 
will  ensue  from  its  enforcement  are  well  founded  and  that  it 
obviously  will  operate  most  inequitably  against  those  States.  In 
this  situation  the  appropriate  decree  is  one  declaring  the  act 
invalid  and  enjoining  its  enforcement.  To  dismiss  the  bills  and 
leave  the  act  to  be  enforced  would  be  quite  inadmissible.  If 
there  be  need  for  regulating  the  interstate  commerce  involved, 
the  regulation  should  be  sought  from  the  body  in  whom  the  power 
resides. 

Decrees  for  complainants. 

Mr.  Justice  Holmes. 

The  statute  seeks  to  reach  natural  gas  before  it  has  begun 
to  move  in  commerce  of  any  kind.  It  addresses  itself  to  gas 
hereafter  to  be  collected  and  states  to  what  uses  it  first  must  be 
applied.  The  gas  is  collected  under  and  subject  to  the  law,  if 
valid,  and  at  that  moment  it  is  not  yet  matter  of  commerce  among 
the  States.  I  think  that  the  products  of  a  State  until  they  are 
actually  started  to  a  point  outside  it  may  be  regulated  by  the 
State  notwithstanding  the  commerce  clause.  In  Oliver  Iron  Min- 
ing Co.  V.  Lord,  262  U.  S.  172,  it  was  held  that  the  State  might 
levy  an  occupation  tax  upon  the  mining  of  iron  ore  equal  to 
six  per  cent,  of  the  value  of  the  ore  produced  during  the  pre- 
vious year,  although  substantially  all  the  ore  left  the  State  and 
was  put  upon  cars  for  that  purpose  by  the  same  single  move- 
ment by  which  it  was  severed  from  its  bed.  There  could  not  be 
a  case  of  a  State's  product  more  certainly  destined  to  interstate 
commerce.  It  was  put  upon  the  cars  by  the  same  act  by  which 
it  was  produced.  But  as  it  was  not  yet  in  interstate  commerce 
the  tax  was  sustained.  I  know  of  no  relevant  distinction  be- 
tween taxing  and  regulating  in  other  ways.  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  431. 

But  the  States  have  been  held  authorized  to  regulate  in  other 
ways  more  closely  resembling  the  present.  In  Sligh  v.  Kirkwood, 
237  U.  S.  52,  a  state  law  was  sustained  that  made  it  criminal 
to  sell  or  offer  for  shipment  citrus  fruits  that  were  immature 
or  otherwise  unfit  for  consumption.  That,  upon  grounds  of  local 
policy,  intercepted  before  it  got  into  the  stream,  what  would  have 
been  an  object  of  interstate  commerce.  The  local  interest  in  the 
present  case  is  greater  and  more  obvious  than  in  that  of  green 
oranges.  Again,  the  power  of  the  State  to  preserve  a  food  supply 
for  its  people  by  game  hnN-s  notwitlistanding  an  indirect  inter- 
ference with  interstate  commerce  is  established.     Geer  v.  Con- 
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nccticut,  161  U.  S.  519,  534.  Silz  v.  Ilesterberg,  211  U.  S. 
31,  42.  If  there  is  any  difTerence  between  the  property  rights 
of  the  State  in  game  and  in  gas  still  in  the  ground  it  does  not 
concern  the  plaintiffs  and  it  is  plain  from  the  decisions  cited 
that  they  do  not  depend  upon  a  speculative  view  as  to  title. 
See  !^Iis.^ouri  v.  Holland,  252  U.  S.  416,  434.  The  right  of  the 
State  so  to  regulate  the  use  of  natural  gas  as  to  prevent  waste 
was  sustained  as  against  the  Fourteenth  Amendment  in  Walls  v. 
Midland  Carbon  Co.,  254  U.  S.  300,  and  I  do  not  suppose  that 
the  plaintiffs  would  have  fared  any  better  had  they  invoked  the 
commerce  clause.  I  need  do  no  more  than  refer  to  prohibition 
of  manufacture  of  articles  intended  for  export,  such  as  colored 
oleomargarine ;  Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S.  238, 
245 ;  or  spirits.  The  result  of  that  and  other  cases  has  been  ex- 
pres.sed  by  this  Court  more  than  once  in  the  form  of  a  general 
recognition  of  the  right  of  a  State  to  make  "reasonable  pro- 
vision for  local  needs";  ^linnesota  Rate  Cases,  230  U.  S.  352, 
402,  410,  411 ;  and  the  right  has  been  recognized  even  when  the 
interference  with  interstate  commerce  is  direct,  as  w^hen  an  in- 
terstate train  is  required  to  stop  to  accommodate  passengers  who 
do  not  leave  the  State.  Lake  Shore  &  Michigan  Southern  Ry. 
Co.  V.  Ohio,  173  U.  S.  285.  Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v. 
Texas,  246  U.  S.  58. 

I  .see  nothing  in  the  commerce  clause  to  prevent  a  State  from 
Jiving  a  preference  to  its  inhabitants  in  the  enjoyment  of  its 
natural  advantages.  If  the  gas  were  used  only  by  private  per- 
sons for  their  own  purposes  I  know  of  no  power  in  Congress  to 
require  them  to  devote  it  to  public  use  or  to  transport  it  across 
state  lines.  It  is  the  law  of  West  Virginia  and  of  West  Virginia 
alone  that  makes  the  West  Virginia  gas  what  is  called  a  public 
utility,  and  how  far  it  shall  be  such  is  a  matter  that  that  law 
alone  decides.  I  am  aware  that  there  is  some  general  language 
in  Oklahoma  v.  Kansas  Natural  Gas  Co.,  221  U.  S.  229,  255,  a 
decision  that  I  thought  wrong,  implying  that  Pennsylvania  might 
not  keep  its  coal,  or  the  northwest  its  timber,  &c.  But  I  con- 
fess I  do  not  .see  what  is  to  hinder.  Certainly  if  the  owners  of 
the  mines  or  the  forests  saw  fit  not  to  export  their  products  the 
Constitution  would  not  make  them  do  it.  I  see  nothing  in  that 
in.struraent  that  would  produce  a  different  result  if  the  State 
gave  the  owners  motives  for  their  conduct,  as  by  offering  a 
bonus.  However  far  the  decision  in  the  case  referred  to  goes 
it  cannot  outweigh  the  consensus  of  the  other  decisions  to  which 
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I  have  referred  and  that  seem  to  me  to  confirm  what  I  should 
think  plain  without  them,  that  the  Constitution  does  not  pro- 
hibit a  State  from  securing  a  reasonable  preference  for  its  own 
inhabitants  in  the  enjoyment  of  its  products  even  when  the  effect 
of  its  law  is  to  keep  property  within  its  boundaries  that  other- 
wise would  have  passed  outside.  Hudson  County  Water  Co.  v. 
McCarter,  209  U.  S.  349,  357.  .  .  . 
I  think  that  the  bill  should  be  dismissed. 

Note. — The  question  as  to  what  Is  a  regulation  of  interstate  or 
foreign  commerce  arises  most  frequently  in  connection  with  legislation 
some  of  which  was  adopted  by  the  States  as  a  bona  fide  exercise  of 
their  powers,  but  some  of  which  was  an  undoubted  attempt  to  protect 
intrastate  commerce  by  going  as  far  as  the  restraints  of  the  Federal 
Constitution  permit.  However,  the  intent  with  which  a  State  enacts 
a  law  does  not  determine  whether  or  not  it  is  a  regulation  of  com- 
merce. A  State  may  have  acted  bona  fide  and  its  legislation  may  have 
been  dictated  by  an  honest  purpose  to  exercise  only  the  police  power 
which  belongs  to  it.  Nevertheless  the  validity  of  its  enactment  will 
depend  upon  its  actual  relation  to  interstate  commerce.  "The  dis- 
avowal by  the  State  of  any  purpose  to  burden  interstate  commerce 
cannot  conclude  the  question  as  to  the  fact  of  such  a  burden  being 
imposed,  or  as  to  the  unconstitutionality  of  the  statute,  as  shown  by 
its  necessary  operation  upon  interstate  commerce.  If  the  statute,  rea- 
sonably Interpreted,  either  directly  or  by  its  necessary  operation,  bur- 
dens interstate  commerce,  it  must  be  adjudged  to  be  invalid,  what- 
ever may  have  been  the  purpose,  for  which  it  was  enacted,"  Western 
Union  Telegraph  Co.  v.  Kansas  (1910),  216  U.  S.  1.  On  the  other  hand 
legislation  enacted  with  the  avowed  purpose  of  regulating  interstate 
commerce  in  one  of  the  State's  chief  products  may  nevertheless  be  sus- 
tained if  in  fact  it  affects  interstate  commerce  only  Incidentally.  Hence 
it  was  held  that  the  fact  that  anthracite  coal  is  found  in  substantial 
quantities  in  only  one  State  and  that  the  Governor  of  Pennsylvania 
recommended  a  tax  on  its  production  as  a  means  of  levying  a  tribute 
on  Its  consumption  in  other  States  does  not  make  such  a  tax  a  charge 
on  Interstate  commerce.  The  motive  which  impelled  the  adoption  of 
the  tax  does  not  determine  its  character,  Heisler  v.  Thomas  Colliery 
Co.   (1922),  260  U.  S.  245. 

Since  the  right  to  engage  in  Interstate  and  foreign  commerce  is 
derived  from  the  Federal  Constitution,  the  States  may  not  interfere 
with  its  exercise  by  imposing  conditions  thereon.  The  "affirmative 
force  of  the  commerce  clause"  assures  freedom  from  the  imposition 
of  any  burden  by  the  States.  The  general  rule  that  a  corporation  may 
exercise  its  corporate  functions  only  in  the  jurisdiction  which  created 
it  does  not  apply  to  corporations  engaged  in  interstate  commerce, 
which  may  go  into  any  State  for  all  the  legitimate  purposes  of  such 
commerce,  and  any  State  statute  which  obstructs  the  exercise  of  this 
privilege   Is  void,   Sioux   Remedy   Co.   v.   Cope    (1914),   235   U.   S.   197. 
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Hence  a  State  may  not  require  such  a  corporation  to  obtain  permission 
to  do  business  within  Its  limits  nor  to  file  with  the  State  authorities 
a  statement  as  to  Its  financial  condition,  International  Text  Book 
Co.  V.  Pigg  (1910),  217  U.  S.  91;  and  no  State  may  exact  payment 
from  an  Individual  or  corporation  for  the  privilege  of  engaging  in 
Interstate  commerce,  Atlantic  &  Pacific  Telegraph  Co.  v.  Philadelphia 
(1903).  190  U.  S.  160. 

While  authority  over  Interstate  and  foreign  commerce  has  been 
entirely  withdrawn  from  the  States,  In  the  exercise  of  their  police 
power  and  of  their  right  to  tax  they  may  adopt  measures  which  have 
Important  eCfects  upon  such  commerce.  If  such  effects  are  only  inci- 
dental and  If  in  the  judgment  of  the  courts  they  do  not  constitute  a 
burden  upon  interstate  commerce,  they  will  be  sustained.  It  Is  im- 
possible to  formulate  a  rule  by  which  to  determine  whether  such 
legislation  does  in  fact  constitute  a  burden  upon  commerce.  Each  case 
must  be  Judged  with  reference  to  its  particular  facts. 

It  Is  clear  that  a  State  may  enact  inspection  laws  for  the  purpose  of 
protecting  its  people  against  fraud  or  the  introduction  of  articles  dan- 
gerous to  the  public  safety,  health  or  morality.  If  however  a  commod- 
ity is  recognized  as  a  legitimate  article  of  commerce,  a  State  may  not 
exclude  It  by  the  operation  of  its  inspection  laws  or  of  any  other  kind 
of  police  regulation,  Leisy  v.  Hardin  (1890),  135  U.  S.  100.  An  in- 
spection law  which  discriminates  in  its  terms  against  the  products 
of  other  States,  such  as  that  of  Virginia  which  required  fiour  from 
other  States  to  be  Inspected  but  made  no  such  requirement  as  to  flour 
produced  In  Virginia,  Is  a  burden  upon  interstate  commerce,  Voight 
V.  Wright  (1891),  141  U.  S.  62.  The  practical  operation  of  an  in- 
spection law  is  an  important  element  in  determining  its  validity.  In 
Minnesota  v.  Barber  (1890),  13C  U.  S.  313,  the  Court  expressed  entire 
confidence  In  the  good  faith  of  the  legislature  of  Minnesota,  and  al- 
though It  was  well  known  that  the  law  there  involved  was  enacted 
for  the  purpose  of  excluding  the  products  of  the  great  packing  com- 
panies, it  was  declared  invalid  solely  because  of  its  necessary  effects  on 
Interstate  commerce.  The  fact  that  a  law  is  called  an  inspection  law 
does  not  determine  Its  character.  Hence  a  statute  of  New  York  which 
provided  that  all  persons  arriving  from  a  foreign  country  should  be 
Inspected  In  order  to  ascertain  who  among  them  are  "habitual  crim- 
inals, or  pauper  lunatics,  idiots  or  imbeciles"  or  persons  likely  to  be- 
come a  public  charge  was  held  to  be  a  regulation  of  commerce  and 
not  an  inspection  law,  since  the  facts  to.  be  ascertained  could  not  be 
ascertained  by  inspection.  People  v.  Compagnie  Gen6rale  Trans- 
atlantlque  (1882),  107  U.  S.  59.  On  the  other  hand  the  States  may 
protect  their  people  against  fraud,  and  the  Supreme  Court  has  sus- 
tained State  legislation  excluding  oleomargarine  colored  to  resemble 
buttpr.  Plumley  v.  MassarhuRotts  (1894),  155  U.  S.  401,  and  coffee 
which  has  been  so  colored  or  polished  as  to  conceal  its  inferior  quality, 
CroMman  v.  Lurman  (1904),  192  U.  S.  189,  and  requiring  the  inspec- 
tion and  certification  of  commercial  fertilizers,  Patapsco  Guano  Co.  v. 
North  Carolina  Board  of  Agriculture  (1898),  171  U.  S.  345,  and  regu- 
lating the  sale  of  food  for  animals,  Savage  v.  Jones  (1912),  225  U.  S. 
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501.  If  a  commodity  In  Interstate  commerce  la  subject  to  Inspection 
a  fee  suflBcient  to  meet  the  cost  of  the  service  may  be  exacted,  Asbell  v, 
Kansas  (1908),  209  U.  S.  251;  Pure  Oil  Co.  v.  Minneapolis  (1918),  248 
U.  S.  158.  But  if  the  inspection  fee  is  obviously  and  largely  in  excess 
of  the  cost  of  inspection,  it  will  be  declared  void  as  a  burden  upon 
interstate  commerce,  Foote  &  Co.  v.  Maryland  (1914),  232  U.  S.  494. 
Hence  an  inspection  law  under  which  $335,000  was  collected  at  an  ex- 
pense of  $80,000  was  held  to  be  invalid,  Standard  Oil  Co.  v.  Graves 
(1919),  249  U.  S.  389. 

Railways  engaged  in  interstate  commerce  are  in  many  respects  sub- 
ject to  the  police  power  of  the  States.  To  a  certain  extent  they  may 
control  the  train  service  to  the  communities  within  their  borders.  The 
principles  to  be  observed  were  thus  summarized  in  Chicago,  Burlington 
&  Quincy  Ry.  v.  Wisconsin  Railroad  Commission  (1915),  237  U.  S. 
220,  226: 

We  may  start  with  certain  principles  as  established:      (1) 
It  is  competent  for  a  State  to  require  adequate  local  facilities, 
even  to  the  stoppage  of  interstate  trains  or  the  re-arrangement 
of  their  schedules.     (2)   Such  facilities  existing — that  is,  the 
local  conditions  being  adequately  met — the  obligation  of  the 
railroad  is  performed,  and  the  stoppage  of  interstate  trains  be- 
comes  an   improper   and   illegal   interference   with   interstate 
commerce.     (3)    And  this,  whether  the  interference  be  directly 
by  the  legislature  or  by  its  command  through  the  orders  of  an 
administrative  body.     (4)    The  fact  of  local  facilities  this  court 
may  determine,  such  fact  being  necessarily  involved   in  the 
determination  of  the  Federal  question  whether  an  order  con- 
cerning an  interstate  train  does  or  does  not  directly  regulate 
Interstate  commerce,  by  imposing  an  arbitrary  requirement. 
The  term  "adequate  and  reasonable  facilities,"  which  occurs  in  so 
many  of  the  cases,  is  not  capable  of  exact  definition.    Important  factors 
to  be  considered   are  the  size  of  the  community,   the   volume   of   its 
traflBc,  the  cost  of  any  additional   facilities  and  the   possibility  that 
there  will  be  sufficient  business  to  meet  the  added  expense.    An  enact- 
ment requiring  every  railway  in   Ohio   to  cause   three  of  its  regular 
passenger  trains  to  stop  each  way  daily  at  every  town  containing  more 
than  three  thousand  inhabitants  was  upheld.  Lake  Shore  &  Michigan 
Southern  Ry.  v.  Ohio   (1899),  173  U.  S.  285.     But  an  order  requiring 
through  trains  between  New  York  and  Florida  to  stop  at  a  station 
where  the  demand   for  them  was  "quite   frequent,   as  many  as  four 
people  a  week,"  was  held  to  be  an  unreasonable  burden  upon  Interstate 
commerce,  Atlantic  Coast  Line  v.  Wharton   (1907),  207  U.  S.  328,  and 
likewise  of  an  order  requiring  an  interstate  railway  to  run  two  through 
passenger  trains  over  a  branch  line  to  a  town  of  four  thousand  people 
which  already  had  fourteen  trains  daily,  St.  Louis  &  San  Francisco  Ry. 
y.  Public   Service   Commission    (1921),   254   U.   S.   535.     Statutes   have 
been  upheld  which  forbade  the  running  of  freight  trains  on  Sunday, 
Hennlngton  v.  Georgia   (1896),  163  U.  S.  299;   which  required  locomo- 
tive engineers  to  be  examined  and  licensed  by  State  authorities,  Smith 
T.  Alabama  (1888),  124  U.  S.  465;  which  required  railways  to  establish 
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BtatlonB  at  proper  places  for  the  convenience  of  their  patrons,  Minne 
apolls  &  St.  Louis  Ry.  v.  Minnesota  (1904),  193  U.  S.  53;  which  re- 
quired railways  to  supply  reasonable  facilities  for  the  removal  of 
freight  from  their  stations,  Norfolk  &  Western  Ry.  v.  Public  Service 
Commission  (1924),  265  U.  S.  70;  which  forbade  the  heating  of  cars 
by  stoves.  New  York,  New  Haven  &  Hartford  Ry.  v.  New  York  (1897), 
165  U.  S.  G2S;  which  forbade  any  contract  limiting  the  liability  of  the 
carrier.  Chicago,  Milwaukee  &  St.  Paul  Ry.  v.  Solan  (1898),  169  U.  S. 
133;  which  restricted  the  speed  of  trains  within  city  limits  to  six 
miles  an  hour,  Erb  v.  Morasch  (1900),  177  U.  S.  584,  and  which  regu- 
lated the  movement  of  trains  at  dangerous  crossings,  Southern  Ry.  v. 
King  (1910),  217  U.  S.  524. 

The  relation  of  the  taxing  power  of  the  States  to  the  commerce  clause 
Is  often  difficult  of  adjustment,  and  the  utterances  of  the  Supreme 
Court  upon  the  subject  are  not  entirely  harmonious.  It  is  established 
that  property  is  not  exempt  from  State  taxation  merely  because  it  is 
employed  in  interstate  or  foreign  commerce,  In  Postal  Telegraph  Co. 
V.  Adams   (1895),  155  U.  S.  688,  the  Court  said: 

Property  in  a  State  belonging  to  a  corporation,  whether  for- 
eign or  domestic,  engaged  in  foreign  or  interstate  commerce, 
may  be  taxed,  or  a  tax  may  be  imposed  on  the  corporation  on 
account  of  its  property  within  a  State,  and  may  take  the  form 
of  a  tax  for  the  privilege  of  exercising  its  franchises  within 
the  State,  if  the  ascertainment  of  the  amount  is  made  depend 
ent  in  fact  on  the  value  of  its  property  situated   within  the 
State  (the  exaction,  therefore,  not  being  susceptible  of  exceed- 
ing the  sum  which  might  be  leviable  directly  thereon),  and 
If  payment  be  not  made  a  condition  precedent  to  the  right  to 
carry  on  the  business,  but  its  enforcement  left  to  the  ordinary 
means  devised  for  the  collection  of  taxes.     The  corporation  is 
thus  made  to  bear  Its  proper  proportion  of  the  burdens  of  the 
government  under  whose  protection  it  conducts  Its  operations, 
while  Interstate  commerce  is  not  in  itself  subjected  to  restraint 
or  Impediment. 
In  accordance  with  the  principle  thus  announced,  an  Arkansas  stat- 
ute which  required  every  foreign   corporation   doing  business   In   that 
State  to  pay  "for  the  privilege  of  exercising  its  franchise  In  this  State, 
one-twentieth  of  one  per  cent  each  year  thereafter  upon  the  proportion 
of   the   outstanding   capital    stock   of   the   corporation    represented    by 
property  owned   and   used  In   business  transacted   in  this   State,"  was 
upheld  on  the  ground  that  the  amount  of  the  tax  was  fixed  solely  by 
reforence   to   the   property   of   the   corporation   which    was   within   the 
State,  but  the  Court  also  said  that  a  corporation  which  failed  to  pay 
the  tax  did  not  thereby  forfeit  Its  right  to  engage  In   Interstate  com- 
morre  In  Arkansas,  St.  Louis  &  Southwestern  Ry.  v.  Arkansas  (1914), 
235  U.  8.  350.    The  right  of  a  corporation  to  engage  without  hindrance 
In  Interstate  commerce  Is  to  be  distinguished  from  its  right  to  exist 
as  a  corporation.     In  granting  a  franchise  to  the  Baltimore  and  Ohio 
Railroad  Company  to  construct  and  operate  a  railroad  between  Balu- 
more  and  Washington,  the  Slate  of  Maryland  required  the  company 
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to  pay  to  It  every  six  months  one-fifth  of  its  gross  passenger  receipts. 
This  was  upheld  on  the  ground  that  a  State  is  free  to  impose  such  con- 
ditions as  it  likes  upon  the  granting  of  corporate  charters,  Railroad 
Co.  V.  Maryland  (1875),  21  Wallace,  456.  See  also  Home  Insurance  Co. 
V.  New  York  (1890),  134  U.  S.  594,  and  Ashley  v.  Ryan  (1894),  153 
U.  S.  436.  But  a  Pennsylvania  statute  imposing  a  tax  upon  the  gross 
receipts  of  every  transportation  company  incorporated  or  doing  busi- 
ness in  that  State  and  a  Texas  statute  imposing  a  tax  on  the  gross 
receipts  of  railways  lying  entirely  within  the  State  were  declared  to 
be  burdens  upon  interstate  commerce  and  invalid,  Philadelphia  & 
Southern  Mail  Steamship  Co.  v.  Pennsylvania  (1887),  122  U.  S.  326; 
Galveston,  Harrisburg  &  San  Antonio  Ry.  v.  Texas  (1908),  210  U.  S. 
217. 

For  further  discussion  of  the  relation  of  the  taxing  power  of  the 
States  to  the  commerce  clause  see  Cook  v.  Pennsylvania  (1878),  97 
U.  S.  566;  Walling  v.  Michigan  (1886),  116  U.  S.  446;  Leloup  v.  Mobile 
(1888),  127  U.  S.  640;  Maine  v.  Grand  Trunk  Ry.  (1891),  142  U.  S.  217; 
Postal  Telegraph  Cable  Co.  v.  Adams  (1895),  155  U.  S.  688;  Osborne  v 
Florida  (1897),  164  U.  S.  650;  Adams  Express  Co.  v.  Ohio  (1S97),  165 
U.  S.  194;  American  Steel  Co.  v.  Speed  (1904),  192  U.  S.  500;  Darnell 
&  Son  V.  Memphis  (190S),  208  U.  S.  113;  Western  Union  Telegraph  Co. 
V.  Kansas  (1910),  216  U.  S.  1;  United  States  Express  Co.  v.  Minnesota 
(1912),  223  U.  S.  335;  Baltic  Mining  Co.  v.  Massachusetts  (1913),  231 
U.  S.  68;  Looney  v.  Crane  Company  (1917),  245  U.  S.  178;  Crew  Levick 
Company  v.  Pennsylvania  (1917),  245  U.  S.  292;  International  Paper 
Co.  V.  Massachusetts  (1918),  240  U.  S.  135;  Bowman  v.  Continental  Oil 
Co.  (1921),  256  U.  S.  642;  Texas  Company  v.  Brown  (1922),  258  U.  S. 
466;  Pullman  Company  v.  Richardson  (1923),  261  U.  S.  330;  Sonneborn 
Brothers  v.  Cureton  (1923),  262  U.  S.  506;  Texas  Transport  &  Terminal 
Co.  V.  New  Orleans  (1924),  264  U.  S.  150.  A  valuable  treatment  of  the 
subject  is  contained  in  T.  R.  Powell.  Indirect  Encroachment  on  Fed- 
eral Authority  by  the  Taxing  Powers  of  the  States.  Harvard  Law 
Revieiv,  XXXI.  321,  572,  721,  932;   XXXII,  234,  374,  634,  902. 

Section  4.     Federal  Jurisdiction  Over  Commerce. 

GIBBONS  V.  OGDEN. 

Supreme  Court  of  the  United  States.     1824. 
9  Wheaton,  1. 

[The  statement  of  facts  and  the  first  part  of  the  opinion  are 
given  ante,  p.  719.] 

Marshall,  Cii.  J.,  delivered  the  opinion  of  the  court.     .     .     . 

To  what  commerce  does  this  power  extend  ?  The  constitution 
informs  us,  to  commerce  'Svith  foreipi  nations,  and  among  the 
several  states,  and  with  the  Indian  trihes. "  It  has,  we  helieve, 
been  universally  admitted,  that  these  words  comprehend  every 
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Bpecics  of  commercial  intercourse  between  the  United  States  and 
foreigm  nations.  No  sort  of  trade  can  be  carried  on  between  this 
country  and  any  other,  to  which  this  power  does  not  extend.  It 
has  been  truly  said,  that  commerce,  as  the  word  is  used  in  the 
constitution,  is  a  unit,  every  part  of  which  is  indicated  by  the 

term. 

If  this  be  the  admitted  meaning  of  the  word,  in  its  application 
to  foreign  nations,  it  must  carry  the  same  meaning  throughout 
the  sentence,  and  remain  a  unit,  unless  there  be  some  plain  in- 
telligible cause  which  alters  it.    The  subject  to  which  the  power 
is  next  applied,  is  to  commerce,   ^'f^m^Pg  thp  sever  a  1   states/' 
The  word  "among"  means  intermingled  with.     A  thing  which 
is  among  others,  is  intermingled  with  them.     Commerce  among 
the  states,  cannot  stop  at  the  external  boundary  line  of  each  state, 
but  may  be  introduced  into  the  interior.     It  is  not  intended  to 
say,  that  these  words  comprehend  that  commerce,  which  is  com- 
pletely internal,  which  is  carried  on  between  man  and  man  in 
a  state,  or  between  different  parts  of  the  same  state,  and  which 
does  not  extend  to  or  affect  other  states.    Such  a  power  would 
be  inconvenient,  and  is  certainly  unnecessary.    {Comprehensive 
as  the  word  "among"  is,  it  may  very  properly  be  restricted  to 
that   commerce    which   concerns    more   states    than   one.  f   The 
phra.sc  is  not  one  which  would  probably  have  been  selected  to 
indicate  the  completely  interior  traffic  of  a  state,  because  it  is 
not  an  apt  phrase  for  that  purpose ;  and  the  enumeration  of 
the  particular  classes  of  commerce   to   which   the   power   was 
to  be  extended,  would  not  have  been  made,  had  the  intention 
been  to  extend  the  power  to  every  description.     The  enumera- 
tion pre.suppo.ses  something  not  enumerated ;   and   that   some- 
thing, if  we  regard  the  language  or  the  subject  of  the  sentence, 
must  be   the  exclusively   internal  commerce  of   a  state.     The 
genius  and  character  of  the  whole  government  seem  to  be,  that 
ita  action  is  to  be  applied  to  all  the  external  concerns  of  the 
nation,  and  to  those  internal  concerns  which  affect  the  states 
generally;  but  not  to  those  which  are  completely  within  a  par- 
ticular state,  which  do  not  affect  other  states,  and  with  which 
it  is  not  ncccs.sary  to  interfere,  for  the  purpose  of  executing  some 
of  the  general  powers  of  the  government.     The  completely  in- 
ternal commerce  of  a  state,  then,  may  be  considered  as  reserved 
for  the  state  itself. 

But,  in  regulating  commerce  with  foreign  nations,  the  power 
of  congress  does  not  stop  at  the  jurisdictional  lines  of  the  several 
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states.  It  would  be  a  very  useless  power,  if  it  could  not  pass 
those  lines.  The  commerce  of  the  United  States  with  foreign 
nations,  is  that  of  the  whole  United  States ;  every  district  has  a 
right  to  participate  in  it.  The  deep  streams  which  penetrate 
our  country  in  every  direction,  pass  through  the  interior  of  al- 
most every  state  in  the  Union,  and  furnish  the  means  of  exer- 
cising this  right.  If  congress  has  the  power  to  regulate  it,  that 
power  must  be  exercised  whenever  the  subject  exists.  If  it 
exists  within  the  states,  if  a  foreign  voyage  may  commence  or 
terminate  at  a  port  within  a  state,  then  the  power  of  congress 
may  be  exercised  within  a  state. 

This  principle  is,  if  possible,  still  more  clear,  when  applied  to 
commerce  *' among  the  several  states."  They  either  join  each 
other,  in  which  case  they  are  separated  by  a  mathematical  line, 
or  they  are  remote  from  each  other,  in  which  case  other  states 
lie  between  them.  What  is  commerce  "among"  them;  and  how 
is  it  to  be  conducted?  Can  a  trading  expedition  between  two 
adjoining  states,  commence  and  terminate  outside  of  each  ?  And 
if  the  trading  intercourse  be  between  two  states  remote  from 
each  other,  must  it  not  commence  in  one,  terminate  in  the  other, 
and  probably  pass  through  a  third?  Commerce  among  the  states 
must,  of  necessity,  be  commerce  with  the  states.  In  the  regula- 
tion of  trade  with  the  Indian  tribes,  the  action  of  the  law,  es- 
pecially, when  the  constitution  was  made,  was  chiefly  within  a 
state.  The  power  of  congress,  then,  whatever  it  may  be,  must 
be  exercised  within  the  territorial  jurisdiction  of  the  several 
states.  The  sense  of  the  nation  on  this  subject,  is  unequivocally 
manifested  by  the  provisions  made  in  the  laws  for  transport- 
ing goods,  by  land,  between  Baltimore  and  Providence,  between 
New  York  and  Philadelphia,  and  between  Philadelphia  and 
Baltimore.  We  are  now  arrived  at  the  inquiry — what  is  this 
power?  It  is  the  power  to  regulate;  that  is,  to  prescribe  the  rule 
by  which  commerce  is  to  be  governed.  This  power,  like  all  others 
vested  in  congress,  is  complete  in  itself,  may  be  exercised  to  its 
utmost  extent,  and  acknowledges  no  limitations,  other  than  are 
prescribed  in  the  constitution.  These  are  expressed  in  plain 
terms,  and  do  not  affect  the  ([uestions  which  arise  in  this  case, 
or  which  have  been  discussed  at  the  bar.  If,  as  has  always  been 
understood,  the  sovereignty  of  congress,  though  limited  to  speci- 
fied objects,  is  plenary  as  to  those  objects,  the  power  over  com- 
merce with  foreign  nations,  and  among  the  several  states,  is 
vested  in  congress  as  absolutely  as  it  would  be  in  a  single  gov- 


M8  CASES  ON  CONSTITUTIONAL  LAW. 

prnment,  having  in  its  constitution  the  same  restrictions  on  the 
exercise  of  the  power  as  are  found  in  the  constitution  of  the 
United  States.    The  wisdom  and  the  discretion  of  congress,  their 
identity  with  the  people,  and  the  influence  which  their  constitu- 
ents possess  at  elections,  are,  in  this,  as  in  many  other  instances, 
as  that,  for  example,  of  declaring  war,  the  sole  restraints  on 
which  they  have  relied,  to  secure  them  from  its  abuse.    They  are 
the  restraints  on  which  the  people  must  often  rely  solely,  in 
all  representative  governments.     The  power  of  congress,  then, 
comprehends  navigation,   within   the   limits   of   every   state  in 
the  Union;  so  far  as  that  navigation  may  be,  in  any  manner, 
connected  with  **  commerce  with  foreign  nations,  or  among  the 
several  states,  or  with   the   Indian  tribes."     It  may,   of  con- 
sequence, pass  the  jurisdictional  line  of  New  York,  and  act  upon 
the  very  waters  to  which  the  prohibition  now  under  consideration 
applies.    But  it  has  been  urged,  with  great  earnestness,  that,  al- 
though the  power  of  congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  be  co-extensive  with  the 
subject  itself,  and  have  no  other  limits  than  are  prescribed  in  the 
constitution,   yet   the   states   may   severally   exercise   the   same 
power,  within  their  respective  jurisdictions.     In  support  of  this 
argument,  it  is  said,  that  they  possessed  it  as  an  inseparable 
attribute  of  sovereignty,  before  the  formation  of  the  constitution, 
and  still  retain  it,  except  so  far  as  they  have  surrendered  it  by 
that  instrument;  that  this  principle  results  from  the  nature  of 
the  government,  and  is  secured  by  the  tenth  amendment;  that 
an  affirmative  grant  of  power  is  not  exclusive,  unless  in  its  own 
nature  it  be  such  that  the  continued  exercise  of  it  by  the  former 
pos.se.s.sor  is  inconsistent  with  the  grant,  and  that  this  is  not 
of  that  description.     The  appellant,  conceding  these  postulates, 
except  the  last,  contends,  that  full  power  to  regulate  a  particular 
fobject,  implies  the  whole  power,  and  leaves  no  residuum;  that 
a  grant  of  the  whole  is  incompatible  with  the  existence  of  a  right 
in  another  to  any  part  of  it.    Both  parties  have  appealed  to  the 
constitution,  to  legi.slative  acts,  and  judicial  decisions;  and  have 
drawn  arguments  from  all  these  sources,  to  support  and  illustrate 
the  propositions  they  respectively  maintain. 

The  grant  of  the  power  to  lay  and  collect  taxes  is,  like  the 
power  to  regulate  commerce,  made  in  general  terms,  and  has 
never  been  understood  to  interfere  with  the  exercise  of  the  same 
power  by  the  states;  and  hence  has  been  drawn  an  argument 
which  has  been  applied  to  the  question  under  consideration.    But 
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the  two  grants  are  not.  it  is  conceived,  similar  in  their  terms  or 
their  nature.  Although  many  of  the  powers  formerly  exercised 
by  the  states,  are  transferred  to  the  government  of  the  Union, 
yet  the  state  governments  remain,  and  constitute  a  most  im- 
portant part  of  our  system.  The  power  of  taxation  is  indis- 
pensable to  their  existence,  and  is  a  power  which,  in  its  own 
nature,  is  capable  of  residing  in,  and  being  exercised  by,  differ- 
ent authorities,  at  the  same  time.  We  are  accustomed  to  see  it 
placed,  for  different  purposes,  in  different  hands.  Taxation  is 
the  simple  operation  of  taking  small  portions  from  a  perpetually 
accumulating  mass,  susceptible  of  almost  infinite  division ;  and 
a  power  in  one  to  take  what  is  necessary  for  certain  purposes, 
is  not,  in  its  nature,  incompatible  with  a  power  in  another  to  take 
what  is  necessary  for  other  purposes.  Congress  is  authorized 
to  lay  and  collect  taxes,  etc.,  to  pay  the  debts,  and  provide  for 
the  common  defense  and  general  welfare  of  the  United  States. 
This  does  not  interfere  wath  the  power  of  the  states  to  tax  for 
the  support  of  their  own  governments;  nor  is  the  exercise  of 
that  power  by  the  states,  an  exercise  of  any  portion  of  the  power 
that  is  granted  to  the  United  States.  In  imposing  taxes  for  state 
purposes,  they  are  not  doing  what  congress  is  empowered  to 
do.  Congress  is  not  empowered  to  tax  for  those  purposes  which 
are  within  the  exclusive  province  of  the  states.  When,  then, 
each  government  exercises  the  power  of  taxation,  neither  is  exer- 
cising the  power  of  the  other.  But  when  a  state  proceeds  to 
regulate  commerce  with  foreign  nations,  or  among  the  several 
states,  it  is  exercising  the  very  power  that  is  granted  to  con- 
gress, and  is  doing  the  very  thing  which  congress  is  authorized 
to  do.  There  is  no  analogy,  then,  between  the  power  of  taxa- 
tion and  the  power  of  regulating  commerce. 

In  discussing  the  question,  whether  this  power  is  still  in  the 
states,  in  the  case  under  consideration,  we  may  dismiss  from  it 
the  inquiry,  whether  it  is  surrendered  by  the  mere  grant  to  con- 
gress, or  is  retained  until  congress  shall  exercise  the  power.  We 
may  dismiss  that  inquiry,  because  it  has  been  exercised,  and  the 
regulations  which  congress  deemed  it  proper  to  make,  are  now 
in  full  operation.  The  sole  question  is,  can  a  state  regulate  com- 
merce with  foreign  nations  and  among  the  states  while  congress 
is  regulating  it? 

The  counsel  for  the  respondent  answer  this  question  in  the 
affirmative,  and  rely  very  much  on  the  restrictions  in  the  10th 
section  as  supporting  their  opinion.     .     .     . 
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These  restrictions,  then,  are  on  the  taxing  power,  not  on  that 
to  regulate  commerce ;  and  presuppose  the  existence  of  that  which 
they  restrain,  not  of  that  which  they  do  not  purport  to  restrain. 

But  the  inspection  laws  are  said  to  be  regulations  of  com- 
merce, and  are  certainly  recognized  in  the  constitution  as  being 
passed  in  the  exercise  of  a  power  remaining  with  the  states. 
That  inspection  laws  may  have  a  remote  and  considerable  in- 
fluence on  commerce,  will  not  be  denied;  but  that  a  power  to 
regulate  commerce  is  the  source  from  which  the  right  to  pass 
them  is  derived,  cannot  be  admitted.  The  object  of  inspection 
la^\*s,  is  to  improve  the  quality  of  articles  produced  by  the  labor 
of  a  country ;  to  fit  them  for  exportation ;  or,  it  may  be,  for  do- 
mestic use.  They  act  upon  the  subject,  before  it  becomes  an 
article  of  foreign  commerce,  or  of  commerce  among  the  states, 
and  prepare  it  for  that  purpose.  They  form  a  portion  of  that 
immense  mass  of  legislation,  which  embraces  everything  within 
the  territory  of  a  state,  not  surrendered  to  a  general  govern- 
ment; all  which  can  be  most  advantageously  exercised  by  the 
states  themselves.  Inspection  laws,  quarantine  laws,  health  laws 
of  every  description,  as  well  as  laws  for  regulating  the  internal 
commerce  of  a  state,  and  those  which  respect  turnpike  roads, 
ferries,  etc.,  are  component  parts  of  this  mass. 

No  direct  general  power  over  these  objects  is  granted  to  con- 
gress; and,  consequently,  they  remain  subject  to  state  legisla- 
tion.   If  the  legislative  power  of  the  •Union  can  reach  them,  it 
mast  be  for  national  purposes;  it  must  be,  where  the  power  is 
expres.sly  given  for  a  special  purpose,  or  is  clearly  incidental 
to  some  power  which  is  expressly  given.     It  is  obvious,  that  the 
government  of  the  Union,  in  the  exorcise  of  its  express  powers, 
that,  for  example,  of  regulating  commerce  with  foreign  nations 
and  among  the  states,  may  use  means  that  may  also  be  em- 
ployed by  a  state,  in  the  exercise  of  its  acknowledged  powers; 
that,  for  example,  of  regulating  commerce  within  the  state.     If 
congress  licen.se  vessels  to  sail  from  one  port  to  another,  in  the 
same  state,  the  act  is  supposed  to  be,  necessarily,  incidental  to 
the  power  expressly  granted  to  congress,  and  implies  no  claim 
of  a  direct  power  to  regulate  the  purely  internal  commerce  of 
a  state,  or  to  act  directly  on  its  system  of  police.    So,  if  a  state, 
in  passing  laws  on  subjects  acknowledged  to  be  within  its  con- 
trol, and  with  a  view  to  those  subjects,  shall  adopt  a  measure  of 
tbo  same  character  with  one  which  congress  may  adopt,  it  does 
not  derive  its  authority  from  the  particular  power  which  ha.s 
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been  granted,  but  from  some  other,  which  remains  with  the  state, 
and  may  be  executed  by  the  same  means.  All  experience  shows, 
that  the  same  measures,  or  measures  scarcely  distinguishable 
from  each  other,  may  flow  from  distinct  powers;  but  this  does 
not  prove  that  the  powers  themselves  are  identical.  Although 
the  means  used  in  their  execution  may  sometimes  approach  each 
other  so  nearly  as  to  be  confounded,  there  are  other  situations 
in  which  they  are  sufficiently  distinct,  to  establish  their  indi- 
viduality. 

In  our  complex  system,  presenting  the  rare  and  difficult  scheme 
of  one  general  government,  whose  action  extends  over  the  whole, 
but  which  possesses  only  certain  enumerated  powers;  and  of 
numerous  state  governments,  which  retain  and  exercise  all  pow- 
ers not  delegated  to  the  Union,  contests  respecting  power  must 
arise.  Were  it  even  otherwise,  the  measures  taken  by  the  re- 
spective governments  to  execute  their  acknowledged  powers, 
would  often  be  of  the  same  description,  and  might,  sometimes, 
interfere.  This,  however,  does  not  prove  that  the  one  is  exer- 
cising, or  has  a  right  to  exercise,  the  powers  of  the  other. 

The  acts  of  congress,  passed  in  1796  and  1709,  1  U.  S.  Stat. 
474,  619,  empowering  and  directing  the  officers  of  the  general 
government  to  conform  to,  and  assist  in  the  execution  of  the 
quarantine  and  health  laws  of  a  state,  proceed,  it  is  said,  upon 
the  idea  that  these  laws  are  constitutional.  It  is  undoubtedly 
true,  that  they  do  proceed  upon  that  idea;  and  the  consti- 
tutionality of  such  laws  has  never,  so  far  as  we  are  informed, 
been  denied.  But  they  do  not  imply  an  acknowledgment  that 
a  state  may  rightfully  regulate  commerce  with  foreign  nations, 
or  among  the  states;  for  they  do  not  imply  that  such  laws  are 
an  exercise  of  that  power,  or  enacted  with  a  view  to  it.  On  the 
contrary,  they  are  treated  as  quarantine  and  health  laws,  are 
so  denominated  in  the  acts  of  Congress,  and  are  considered  as 
flowing  from  the  acknowledged  power  of  a  state,  to  provide  for 
the  health  of  its  citizens.  But  as  it  was  apparent,  that  some  of 
the  provisions  made  for  this  purpose,  and  in  virtue  of  this 
power,  might  interfere  with,  and  be  affected  by  the  laws  of  the 
United  States,  made  for  the  regulation  of  commerce,  congress,  in 
that  spirit  of  harmony  and  conciliation  which  ought  always  to 
characterize  the  conduct  of  governments  standing  in  the  rela- 
tion which  that  of  the  Union  and  those  of  the  states  bear  to 
each  other,  has  directed  its  officers  to  aid  in  the  execution  of 
these  laws;  and  has,  in  some  measure,  adapted  its  own  legisla- 
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lion  to  this  object,  by  making  provisions  in  aid  of  those  of  the 
states.  But  in  making  these  provisions,  the  opinion  is  unequivo- 
cally manifested,  that  congress  may  control  the  state  laws, 
.so  far  as  it  may  be  necessary  to  control  them,  for  the  regulation 
of  commerce. 

The  act  passed  in  1803  (2  U.  S.  Stat.  205),  prohibiting  the 
importation  of  slaves  into  any  state  which  shall  itself  prohibit 
their  importation,  implies,  it  is  said,  an  admission  that  the  states 
possessed  the  power  to  exclude  or  admit  them ;  from  which  it  is 
inferred,  that  they  possess  the  same  power  with  respect  to  other 
articles.  If  this  inference  were  correct,  if  this  power  was  exer- 
cised, not  under  any  particular  clause  in  the  constitution,  but  in 
virtue  of  a  general  right  over  the  subject  of  commerce,  to  exist  as 
long  as  the  constitution  itself,  it  might  now  be  exercised.  Any 
state  might  now  import  African  slaves  into  its  own  territory. 
Hut  it  is  obvious,  that  the  power  of  the  states  over  this  subject, 
previous  to  the  year  1808,  constitutes  an  exception  to  the  power 
of  congress  to  regulate  commerce,  and  the  exception  is  expressed 
in  such  words,  as  to  manifest  clearly  the  intention  to  continue 
the  pre-existing  right  of  the  states  to  admit  or  exclude,  for  a 
limited  period.  The  words  are,  "the  migration  or  importation 
of  such  persons  as  any  of  the  states,  now  existing,  shall  think 
proper  to  admit,  shall  not  be  prohibited  by  the  congress,  prior 
to  the  year  1808."  The  whole  object  of  the  exception  is,  to  pre- 
Kcrve  the  power  of  those  states  which  might  be  disposed  to  exer- 
cise it ;  and  its  language  seems  to  the  court  to  convey  this  idea 
unequivocally.  The  possession  of  this  particular  power,  then, 
during  the  time  limited  in  the  constitution,  cannot  be  admitted 
to  prove  the  possession  of  any  other  similar  power. 

It  has  been  said  that  the  act  of  August  7,  1789,  acknowl- 
edges a  concurrent  power  in  the  states  to  regulate  the  conduct 
of  pilots,  and  hence  is  inferred  an  admission  of  their  concurrent 
right  with  congress  to  regulate  commerce  with  foreign  nations, 
and  amongst  the  states.  But  this  inference  is  not,  we  think, 
ju.stified  by  the  fact.  Although  congress  cannot  enable  a  state 
to  legislate,  congress  may  adopt  the  provisions  of  a  state  on  any 
subject.  When  the  government  of  the  Union  was  brought  into 
exi.stcncc,  it  found  a  system  for  the  regulation  of  its  pilots  in 
full  force  in  every  state.  The  act  which  has  been  mentioned, 
adopts  this  8y.stem,  and  gives  it  the  same  validity  as  if  its  pro- 
visions had  been  specially  made  by  congress.  But  the  act,  it  may 
be  said,  is  prospective  also,  and  the  adoption  of  laws  to  be 
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made  in  future,  presupposes  the  right  in  the  maker  to  legislate  on 
the  subject.  The  act  unquestionably  manifests  an  intention  to 
leave  this  subject  entirely  to  the  states,  until  congress  should 
think  proper  to  interpose ;  but  the  very  enactment  of  such  a  lav^ 
indicates  an  opinion  that  it  was  necessary ;  that  the  existing  sys- 
tem would  not  be  applicable  to  the  new  state  of  things,  unless  ex- 
pressly applied  to  it  by  congress.  But  this  section  is  confined  to 
pilots  within  the  ''bays,  inlets,  rivers,  harbors  and  ports  of  the 
United  States,"  which  are,  of  course,  in  whole  or  in  part,  also 
within  the  limits  of  some  particular  state.  The  acknowledged 
power  of  a  state  to  regulate  its  police,  its  domestic  trade,  and  to 
govern  its  own  citizens,  may  enable  it  to  legislate  on  this  subject 
to  a  considerable  extent ;  and  the  adoption  of  its  system  by  con- 
gress, and  the  application  of  it  to  the  whole  subject  of  commerce, 
does  not  seem  to  the  court  to  imply  a  right  in  the  states  so  to  ap- 
ply it  of  their  own  authority.  But  the  adoption  of  the  state  sys- 
tem being  temporary,  being  only  * '  until  further  legislative  provi- 
sion shall  be  made  by  congress, ' '  shows,  conclusively,  an  opinion, 
that  congress  could  control  the  whole  subject,  and  might  adopt 
the  system  of  the  states,  or  provide  one  of  its  own. 

A  state,  it  is  said,  or  even  a  private  citizen,  may  construct 
lighthouses.  But  gentlemen  must  be  aware,  that  if  this  proves  a 
power  in  a  state  to  regulate  commerce,  it  proves  that  the  same 
power  is  in  the  citizen.  States,  or  individuals  who  own  lands, 
may,  if  not  forbidden  by  law,  erect  on  those  lands  what  buildings 
they  please;  but  this  power  is  entirely  distinct  from  that  of 
regulating  commerce,  and  may,  we  presume,  be  restrained,  if 
exercised  so  as  to  produce  a  public  mischief. 

These  acts  were  cited  at  the  bar  for  the  purpose  of  showing  an 
opinion  in  congress,  that  the  states  possess,  concurrently  with 
the  legislature  of  the  Union,  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  states.  Upon  reviewing 
them,  we  think,  they  do  not  establish  the  proposition  they  were 
intended  to  prove.  They  show  the  opinion,  that  the  states  retain 
powers  enabling  them  to  pass  the  laws  to  which  allusion  has  been 
made,  not  that  those  laws  proceed  from  the  particular  power 
which  has  been  delegated  to  congress. 

It  has  been  contended  by  the  counsel  for  the  appellant,  that, 
as  the  word  "to  regulate"  implies  in  its  nature,  full  power  over 
the  thing  to  be  regulated,  it  excludes,  necessarily,  the  action  of 
all  others  that  would  perform  the  same  operation  on  the  same 
thing.    That  regulation  is  designed  for  the  entire  result,  applying 
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to  those  parts  wliich  remain  as  they  were,  as  well  as  to  those 
which  are  altered.  It  produces  a  uniform  whole,  which  is  as 
much  disturbed  and  deranged  by  changing  what  the  regulating 
l^ower  designs  to  leave  untouched,  as  that  on  which  it  has  oper- 
ated. There  is  great  force  in  this  argument,  and  the  court  is  not 
satisfied  that  it  has  been  refuted. 

Since,  however,  in  exercising  the  power  of  regulating  their 
own  purely  internal  affairs,  whether  of  trading  or  police,  the 
states  may  sometimes  enact  laws,  the  validity  of  which  depends 
on  their  interfering  with,  and  being  contrary  to,  an  act  of  con- 
gress passed  in  pursuance  of  the  constitution,  the  court  will 
enter  upon  the  inquiry,  whether  the  laws  of  New  York,  as  ex- 
pounded by  the  highest  tribunal  of  that  state,  have,  in  their 
application  to  this  case,  come  into  collision  with  an  act  of  con- 
gress, and  deprived  a  citizen  of  a  right  to  which  that  act  entitles 
him.  Should  this  collision  exist,  it  will  be  immaterial,  whether 
those  laws  were  passed  in  virtue  of  a  concurrent  power  "to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
states,"  or,  in  virtue  of  a  power  to  regulate  their  domestic  trade 
and  police.  In  one  case  and  the  other,  the  acts  of  New  York 
must  yield  to  the  law  of  congress,  and  the  decision  sustaining 
the  privilege  they  confer,  against  a  right  given  by  a  law  of  the 
Union,  must  be  erroneous.     .     .     . 

In  pursuing  this  inquiry  at  the  bar,  it  has  been  said  that  the 
constitution  does  not  confer  the  right  of  intercourse  between 
.state  and  state.  That  right  derives  its  source  from  those  laws 
whose  authority  is  acknowledged  by  civilized  man  throughout 
the  world.  This  is  true.  The  constitution  found  it  an  existing 
right,  and  gave  to  congress  the  power  to  regulate  it.  In  the 
exercise  of  this  power,  congress  has  passed  ''an  act  for  enroll- 
ing or  licensing  ships  or  vessels  to  be  employed  in  the  coasting 
trade  and  fisheries,  and  for  regulating  the  same."  The  counsel 
for  the  respondent  contend,  that  this  act  does  not  give  the  right 
to  Hiu]  from  port  to  port,  but  confines  itself  to  regulating  a  pre- 
existing right,  so  far  only  as  to  confer  certain  privileges  on 
enrolled  and  licen.sed  vessels  in  its  exercise. 

It  will  at  once  occur,  that,  when  a  legislature  attaches  certain 
privileges  and  exemptions  to  the  exercise  of  a  right  over  which 
its  control  is  ab.solute,  the  law  must  imply  a  power  to  exercise 
the  right.  The  privileges  are  gone,  if  the  right  itself  be  anni- 
hilated. It  would  be  contrary  to  all  reason,  and  to  the  course  of 
human  affairs,  to  say  that  a  state  is  unable  to  strip  a  vessel  of 
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the  particular  privileges  attendant  on  the  exercise  of  a  right, 
and  yet  may  annul  the  right  itself;  that  the  state  of  New  York 
cannot  prevent  an  enrolled  and  licensed  vessel  proceeding  from 
Elizabethtown,  in  New  Jersey,  to  New  York,  from  enjoying,  in 
her  course,  and  on  her  entrance  into  port,  all  the  privileges  con- 
ferred by  the  act  of  congress;  but  can  shut  her  up  in  her  own 
port,  and  prohibit  altogether  her  entering  the  waters  and  ports 
of  another  state.  To  the  court,  it  seems  very  clear,  that  the 
whole  act  on  the  subject  of  the  coasting  trade,  according  to 
those  principles  which  govern  the  construction  of  statutes,  im- 
plies, unequivocally,  an  authority  to  licensed  vessels  to  carry  on 
the  coasting  trade. 

But  we  will  proceed  briefly  to  notice  those  sections  which  bear 
more  directly  on  the  subject.  The  first  section  declares,  that 
vessels  enrolled  by  virtue  of  a  previous  law,  and  certain  other 
vessels,  enrolled  as  described  in  that  act,  and  having  a  license  in 
force,  as  is  by  the  act  required,  *'and  no  others,  shall  be  deemed 
ships  or  vessels  of  the  United  States,  entitled  to  the  privileges 
of  ships  or  vessels  employed  in  the  coasting  trade."  This  sec- 
tion seems  to  the  court  to  contain  a  positive  enactment,  that  the 
vessels  it  describes  shall  be  entitled  to  the  privileges  of  ships 
or  vessels  employed  in  the  coasting  trade.  These  privileges 
cannot  be  separated  from  the  trade,  and  cannot  be  enjoyed, 
unless  the  trade  may  be  prosecuted.  The  grant  of  the  privilege  is 
an  idle,  empty  form,  conveying  nothing,  unless  it  convey  the 
right  to  which  the  privilege  is  attached,  and  in  the  exercise  of 
which  its  whole  value  consists.  To  contrue  these  words  other- 
wise than  as  entitling  the  ships  or  vessels  described,  to  carry  on 
the  coasting  trade  would  be,  we  think,  to  disregard  the  apparent 
intent  of  the  act. 

The  fourth  section  directs  the  proper  officer  to  grant  to  a  vessel 
qualified  to  receive  it,  *'a  license  for  carrying  on  the  coasting 
trade;"  and  prescribes  its  form.  After  reciting  the  compliance 
of  the  applicant  with  the  previous  requisites  of  the  law,  the  oper- 
ative words  of  the  instrument  are,  * '  license  is  hereby  granted  for 
the  said  steamboat  Bellona,  to  be  employed  in  carrying  on  the 
coasting  trade  for  one  year  from  the  date  hereof,  and  no  longer." 
These  are  not  the  words  of  the  officer ;  they  are  the  words  of 
the  legislature;  and  convey  as  explicitly  the  authority  the  act 
intended  to  give,  and  operate  as  effectually,  as  if  they  had  been 
inserted  in  any  other  part  of  the  act,  than  in  the  license  itself. 
The   word  ''license,"   means   permission    or   authority;    and   a 
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license  to  do  any  particular  thing,  is  a  permission  or  authority  to 
do  that  thing;  and,  if  granted  by  a  person  having  power  to  grant 
it,  transfers  to  the  grantee  the  right  to  do  whatever  it  purports 
to  authorize.  It  certainly  transfers  to  him  all  the  right  which 
the  grantor  can  transfer,  to  do  what  is  within  the  terms  of  the 
license.  Would  the  validity  or  effect  of  such  an  instrument  be 
questioned  by  the  respondent,  if  executed  by  persons  claiming 
regularly  under  the  laws  of  New  York?  The  license  must  be 
understood  to  be  what  it  purports  to  be,  a  legislative  authority  to 
the  steamboat  Bellona,  *'to  be  employed  in  carrying  on  the  coast- 
ing trade  for  one  year  from  this  date." 

It  has  been  denied,  that  these  words  authorize  a  voyage  from 
New  Jersey  to  New  York.  It  is  true,  that  no  ports  are  specified ; 
but  it  is  equally  true,  that  the  words  used  are  perfectly  intelligi- 
ble, and  do  confer  such  authority  as  unquestionably,  as  if  the 
ports  had  been  mentioned.  The  coasting  trade  is  a  term  well 
understood.  The  law  has  defined  it;  and  all  know  its  meaning 
perfectly.  The  act  describes,  with  great  minuteness,  the  various 
operations  of  a  vessel  engaged  in  it;  and  it  cannot,  we  think,  be 
doubted,  that  a  voyage  from  New  Jersey  to  New  York,  is  one  of 
tho.se  operations. 

Notwithstanding  the  decided  language  of  the  license,  it  has  also 
been  maintained,  that  it  gives  no  right  to  trade ;  and  that  its  sole 
purpose  is  to  confer  the  American  character.  The  answer  given 
to  this  arpument,  that  the  American  character  is  conferred 
by  the  enrollment,  and  not  by  the  license,  is,  we  think,  founded 
too  clearly  in  the  words  of  the  law,  to  require  the  support  of 
any  additional  ob.servations.  The  enrollment  of  vessels  designed 
for  the  coasting  trade,  corresponds  precisely  with  the  regis- 
tration of  vessels  designed  for  the  foreign  trade,  and  requires 
every  circum.stance  which  can  constitute  the  American  char- 
actor.  The  license  can  be  granted  only  to  vessels  already  en- 
rolled, if  they  be  of  the  burden  of  twenty  tons  and  upwards, 
and  requires  no  circumstance  essential  to  the  American  char- 
acter. The  object  of  the  license,  then,  cannot  be  to  ascertain  the 
character  of  the  vessel,  but  to  do  what  it  professes  to  do — that  is, 
to  give  permi.s.sion  to  a  ves.sel  already  proved  by  her  enrollment 
to  be  American,  to  carry  on  the  coasting  trade. 

But  if  the  license  be  a  permit  to  carry  on  the  coasting  trade, 
the  respondent  denies  that  these  boats  were  engaged  in  that 
trade,  or  that  the  decree  under  consideration  has  restrained  them 
from  prosecuting  it.     The  boats  of  the  appellant  were,  we  are 
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told,  employed  in  the  transportation  of  passengers;  and  this  is 
no  part  of  that  commerce  which  congress  may  regulate. 

If,  as  our  whole  course  of  legislation  on  this  subject  shows,  the 
power  of  congress  has  been  universally  understood  in  America, 
to  comprehend  navigation,  it  is  a  very  persuasive,  if  not  a  con- 
clusive, argument,  to  prove  that  the  construction  is  correct ;  and, 
if  it  be  correct,  no  clear  distinction  is  perceived  between  the 
power  to  regulate  vessels  employed  in  transporting  men  for  hire, 
and  property  for  hire.  The  subject  is  transferred  to  congress, 
and  no  exception  to  the  grant  can  be  admitted,  which  is  not 
proved  by  the  words,  or  the  nature  of  the  thing.  A  coasting 
vessel  employed  in  the  transportation  of  passengers,  is  as  much  a 
portion  of  the  American  marine,  as  one  employed  in  the  trans- 
portation of  a  cargo ;  and  no  reason  is  perceived,  why  such  vessel 
should  be  withdrawn  from  the  regulating  power  of  that  govern- 
ment, which  has  been  thought  best  fitted  for  the  purpose  gen- 
erally. The  provisions  of  the  law  respecting  native  seamen,  and 
respecting  ownership,  are  as  applicable  to  vessels  carrying  men, 
as  to  vessels  carrying  manufactures;  and  no  reason  is  per- 
ceived, why  the  power  over  the  subject  should  not  be  placed  in 
the  same  hands.  The  argument  urged  at  the  bar,  rests  on  the 
foundation,  that  the  power  of  congress  does  not  extend  to  navi- 
gation, as  a  branch  of  commerce,  and  can  only  be  applied  to  that 
subject,  incidentally  and  occasionally.  But  if  that  foundation  be 
removed,  we  must  show  some  plain,  intelligible  distinction,  sup- 
ported by  the  constitution,  or  by  reason,  for  discriminating 
between  the  power  of  congress  over  vessels  employed  in  navi- 
gating the  same  seas.  We  can  perceive  no  such  distinction. 
If  we  refer  to  the  constitution,  the  inference  to  be  drawn  from 
it  is  rather  against  the  distinction.  The  section  which  restrains 
congress  from  prohibiting  the  migration  or  importation  of  such 
persons  as  any  of  the  states  may  think  proper  to  admit,  until  the 
year  1808,  has  always  been  considered  as  an  exception  from  the 
power  to  regulate  commerce,  and  certainly  seems  to  class  migra- 
tion with  importation.  Migration  applies  as  appropriately  to 
voluntary,  as  importation  does  to  involuntary,  arrivals;  and  so 
far  as  an  exception  from  a  power  proves  its  existence,  this  sec- 
tion proves  that  the  power  to  regulate  commerce  applies  equally 
to  the  regulation  of  vessels  employed  in  transporting  men,  who 
pass  from  place  to  place  voluntarily,  and  to  those  who  pass  invol- 
untarily. 

If  the  power  reside  in  congress,  as  a  portion  of  the  general 
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grant  to  regulate  commerce,  then,  acts  applying  that  power  to 
vessels  generally,  must  be  construed  as  comprehending  all  vessels. 
If  none  appear  to  be  excluded  by  the  language  of  the  act,  none 
can  be  excluded  by  construction.  Vessels  have  always  been 
employed  to  a  greater  or  less  extent  in  the  transportation  of 
i>assengers,  and  have  never  been  supposed  to  be,  on  that  account, 
withdrawn  from  the  control  or  protection  of  congress.  Packets 
which  ply  along  the  coast,  as  well  as  those  which  make  voyages 
between  Europe  and  America,  consider  the  transportation  of 
passengers  as  an  important  part  of  their  business.  Yet  it  has 
never  been  suspected,  that  the  general  laws  of  navigation  did 
not  apply  to  them.  The  duty  act,  sections  23  and  46  contains 
provisions  respecting  passengers,  and  shows,  that  vessels  which 
transport  them  have  the  same  rights,  and  must  perform  the 
same  duties,  with  other  vessels.  They  are  governed  by  the 
general  laws  of  navigation.  In  the  progress  of  things,  thii* 
seems  to  have  gro\vn  into  a  particular  employment,  and  to  have 
attracted  the  particular  attention  of  government.  Congress  was 
no  longer  satisfied  with  comprehending  vessels  engaged  specially 
in  this  business,  within  those  provisions  which  were  intended 
for  vessels  generally;  and  on  the  2d  of  March,  1819,  passed  *'an 
act  regulating  passenger  ships  and  vessels."  This  wise  and  hu- 
mane law  provides  for  the  safety  and  comfort  of  passengers,  and 
for  the  communication  of  everything  concerning  them  which  may 
interest  the  government,  to  the  department  of  state,  but  makes 
no  provision  concerning  tlie  entry  of  the  vessel,  or  her  conduct 
in  the  waters  of  the  United  States.  This,  we  think,  shows  con- 
clusively the  sense  of  congress  (if,  indeed,  any  evidence  to  that 
point  could  be  required),  that  the  pre-existing  regulations  com- 
prehended passenger  ships  among  others;  and  in  prescribing  the 
same  duties,  the  legislature  must  have  considered  them  as  pos- 
seasing  the  same  rights. 

If,  then,  it  were  even  true,  that  the  Bellona  and  the  Stoud- 
inger  were  employed  exclusively  in  the  conveyance  of  passengers 
between  New  York  and  New  Jersey,  it  would  not  follow^  that  this 
occupation  did  not  constitute  a  part  of  the  coasting  trade  of  the 
United  States,  and  was  not  protected  by  the  license  annexed  to 
the  answer.  But  we  cannot  perceive  how  the  occupation  of  these 
vessels  can  be  drawn  into  question,  in  the  case  before  the  court. 
The  laws  of  New  York,  which  grant  the  exclusive  privilege  set 
up  by  the  respondent,  take  no  notice  of  the  employment  of  ves- 
sels, and  relate  only  to  the  principle  by  which  they  are  propelled. 
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Those  laws  do  not  inquire  whether  vessels  are  engaged  in  trans- 
porting men  or  merchandise,  but  whether  they  are  moved  by 
steam  or  wind.  If  by  the  former,  the  waters  of  New  York  are 
closed  against  them,  though  their  cargoes  be  dutiable  goods, 
which  the  laws  of  the  United  States  permit  them  to  enter  and 
deliver  in  New  York.  If  by  the  latter,  those  waters  are  free  to 
them,  though  they  should  carry  passengers  only.  In  conformity 
with  the  law,  is  the  bill  of  the  plaintiff  in  the  state  court.  The 
bill  does  not  complain  that  the  Bellona  and  the  Stoudinger 
carry  passengers,  but  that  they  are  moved  by  steam.  This  is 
the  injury  of  which  he  complains,  and  is  the  sole  injury  against 
the  continuance  of  which  he  asks  relief.  The  bill  does  not  even 
allege,  specially,  that  those  vessels  were  employed  in  the  trans- 
portation of  passengers,  but  says,  generally,  that  they  were  em- 
ployed **in  the  transportation  of  passengers,  or  otherwise."  The 
answer  avers  only,  that  they  were  employed  in  the  coasting  trade, 
and  insists  on  the  right  to  carry  on  any  trade  authorized  by  the 
license.  No  testimony  is  taken,  and  the  writ  of  injunction  and 
decree  restrain  these  licensed  vessels,  not  from  carrying  passen- 
gers, but  from  being  moved  through  the  waters  of  New  York  by 
steam,  for  any  purpose  whatever.  The  questions,  then,  whether 
the  conveyance  of  passengers  be  a  part  of  the  coasting  trade,  and 
whether  a  vessel  can  be  protected  in  that  occupation  by  a  coast- 
ing license,  are  not,  and  cannot  be,  raised  in  this  case.  The  real 
and  sole  question  seems  to  be,  whether  a  steam  machine,  in  actual 
use,  deprives  a  vessel  of  the  privileges  conferred  by  a  license. 

In  considering  this  question,  the  first  idea  which  presents 
itself  is,  that  the  laws  of  congress  for  the  regulation  of  com- 
merce, do  not  look  to  the  principle  by  which  vessels  are  moved. 
That  subject  is  left  entirely  to  individual  discretion ;  and  in  that 
vast  and  complex  system  of  legislative  enactment  concerning  it, 
which  embraces  everything  which  the  legislature  thought  it 
necessary  to  notice,  there  is  not,  we  believe,  one  word  respecting 
the  peculiar  principle  by  which  vessels  are  propelled  through  the 
water,  except  what  may  be  found  in  a  single  act,  granting  a 
particular  privilege  to  steamboats.  With  this  exception,  every 
act,  either  prescribing  duties,  or  granting  privileges,  applies  to 
every  vessel,  whether  navigated  by  the  instrumentality  of  wind  or 
fire,  of  sails  or  machinery.  The  whole  weight  of  proof,  then, 
is  thrown  upon  him  who  would  introduce  a  distinction  to  which 
the  words  of  the  law  give  no  countenance.  If  a  real  difference 
could  be  admitted  to  exist  between  vessels  carrying  passengers 
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and  others,  it  has  already  been  observed,  that  there  is  no  fact 
in  this  case  which  can  bring  up  that  question.  And  if  the  oc- 
cupation of  steamboats  be  a  matter  of  such  general  notoriety, 
that  the  court  may  be  presumed  to  know  it,  although  not  specially 
informed  by  the  record,  then  we  deny  that  the  transportation 
of  passengers  is  their  exclusive  occupation.  It  is  a  matter  of 
general  history,  that,  in  our  western  waters,  their  principal  em- 
ployment is  the  transportation  of  merchandise;  and  all  know, 
that  in  the  waters  of  the  Atlantic  they  are  frequently  so  em- 
ployed. 

But  all  inquiry  into  this  subject  seems  to  the  court  to  be  put 
completely  at  rest,  by  the  act  already  mentioned,  entitled,  ''an 
act  for  the  enrolling  and  licensing  of  steamboats.^'  This  act 
authorizes  a  steamboat  employed,  or  intended  to  be  employed, 
only  in  a  river  or  bay  of  the  United  States,  owned  wholly 
or  in  part  by  an  alien,  resident  within  the  United  States,  to 
be  enrolled  and  licensed  as  if  the  same  belonged  to  a  citizen  of 
the  United  States.  This  act  demonstrates  the  opinion  of  congress, 
that  steamboats  may  be  enrolled  and  licensed,  in  common  with 
vessels  using  sails.  They  are,  of  course,  entitled  to  the  same 
privileges,  and  can  no  more  be  restrained  from  navigating 
waters,  and  entering  ports  which  are  free  to  such  vessels,  than  if 
they  were  wafted  on  their  voyage  by  the  winds,  instead  of  being 
propelled  by  the  agency  of  fire.  The  one  element  may  be  as 
legitimately  used  as  the  other,  for  every  commercial  purpose 
authorized  by  the  laws  of  the  Union ;  and  the  act  of  a  state  in- 
hibiting the  use  of  either,  to  any  vessel  having  a  license  under  the 
act  of  congress,  comes,  we  think,  in  direct  collision  with  that 
act. 

As  this  decides  the  cause,  it  is  unnecessary  to  enter  in  an  ex- 
amination of  that  part  of  the  constitution  which  empowers  con- 
to  promote  the  progress  of  science  and  the  useful  arts. 

•         • 

Reversed  and  annulled.  .    .    . 
[Mr.  Justice  Johnson  delivered  a  concurring  opinion.] 
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BROWN  et  al.  v.  THE   STATE   OF  MARYLAND. 

SUPBEME    OOURT   OF   THE   UNITED    STATES.      1827. 

12  Wheaton,  419. 

Error  to  the  Court  of  Appeals  of  Maryland. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  T\Tit  of  error  to  a  judgment  rendered  in  the  court  of 
appeals  of  Maryland,  affirming  a  judgment  of  the  city  court  of 
Baltimore,  on  an  indictment  found  in  that  court  against  the 
plaintiffs  in  error,  for  violating  an  act  of  the  legislature  of 
Maryland.  The  indictment  was  founded  on  the  second  section 
of  that  act,  which  is  in  these  words :  ''And  be  it  enacted  that  all 
importers  of  foreign'  articles  or  commodities,  of  dry  goods, 
wares  or  merchandise,  by  bale  or  packag-e,  or  of  wine,  rum, 
brandy,  whiskey  and  other  distilled  spirituous  liquors,  &c.,  and 
other  persons  selling  the  same  by  wholesale,  bale  or  package, 
hogshead,  barrel  or  tierce,  shall,  before  they  are  authorized  to 
sell,  take  out  a  license,  as  by  the  original  act  is  directed,  for 
which  they  shall  pay  fifty  dollars;  and  in  case  of  neglect  or 
refusal  to  take  out  such  license,  shall  be  subject  to  the  same 
penalties  and  forfeitures  as  are  prescribed  by  the  original  act 
to  which  this  is  a  supplement."  The  indictment  charges  the 
plaintiffs  in  error  with  having  imported  and  sold  one  package 
of  foreign  dry  goods,  without  having  license  to  do  so.  A  judg- 
ment was  rendered  against  them,  on  demurrer,  for  the  penalty 
which  the  act  prescribes  for  the  offense ;  and  that  judgment  is 
now  before  this  court. 

The  cause  depends  entirely  on  the  question  whether  the  legis- 
lature of  a  state  can  constitutionally  require  the  importer  of 
foreign  articles  to  take  out  a  license  from  the  state,  before  he 
shall  be  permitted  to  sell  a  bale  or  package  so  imported. 

It  has  been  truly  said,  that  the  presumption  is  in  favor  of 
every  legislative  act,  and  that  the  whole  burden  of  proof  lies  on 
him  who  denies  its  constitutionality.  The  plaintiffs  in  error 
take  the  burden  upon  themselves,  and  insist,  that  the  act  under 
consideration  is  repugnant  to  two  provisions  in  the  constitution 
of  the  United  States.  1.  To  that  which  declares  that  *'no  state 
shall,  without  the  consent  of  Congress,  lay  any  imposts  or  du- 
ties on  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws."  2.  To  that  which  de- 
clares that  congress  shall  have  power  "to  regulate  commerce 
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with  forei^i  nations,  and  among  the  several  states,  and  with 
the  Indian  ti'ibes." 

1.  The  first  ijiquiry  is  into  the  extent  of  the  prohibition  upon 
states  "to  lay  any  imposts  or  duties  on  imports  or  exports." 
The  counsel  for  the  state  of  ]\Iaryland  would  confine  this  pro- 
hibition to  laws  imposhig  duties  on  the  act  of  importation  or 
exportation.  The  counsel  for  the  plaintiffs  in  error  give  them 
a  much  wider  scope.  In  performing  the  delicate  and  important 
duty  of  construing  clauses  in  the  constitution  of  our  country, 
which  involve  conflicting  powers  of  the  government  of  the 
Union,  and  of  the  respective  states,  it  is  proper  to  take  a  view 
of  the  literal  meaning  of  the  words  to  be  expounded,  of  their 
connection  with  other  words,  and  of  the  general  objects  to  be 
accomplislied  by  the  prohibitory  clause,  or  by  the  grant  of 
power.  What,  then,  is  the  meaning  of  the  words,  "imposts,  or 
duties  on  imports  or  exports?" 

An  impost  or  duty  on  imports,  is  a  custom  or  a  tax  levied  on 
articles  brought  into  a  country,  and  is  most  usually  secured,  be- 
fore the  importer  is  allowed  to  exercise  his  rights  of  ownership 
over  them,  because  evasions  of  the  law  can  be  prevented  more 
certainly  by  executing  it  while  the  articles  are  in  its  custody. 
It  would  not,  however,  be  less  an  impost  or  duty  on  the  articles, 
if  it  were  to  be  levied  on  them,  after  they  were  landed.  The 
policy  and  consequent  practice  of  levying  or  securing  the  duty 
before,  or  on  entering  the  port,  does  not  limit  the  power  to  that 
state  of  things,  nor,  consequently,  the  prohibition,  unless  the 
true  meaning  of  the  clause  so  confines  it.  What,  then,  are  "im- 
ports"! The  lexicons  inform  us,  they  are  "things  imported." 
If  we  appeal  to  usage  for  the  meaning  of  the  word,  we  shall  re- 
ceive the  same  answer.  They  are  the  articles  themselves  which 
are  !>rought  into  the  country.  "A  duty  on  imports,"  then,  is 
not  merely  a  duty  on  the  act  of  importation,  but  is  a  duty  on  the 
thing  imported.  It  Is  not,  taken  in  its  literal  sense,  confined  to 
a  duty  levied  while  the  article  is  entering  the  country,  but  ex- 
tends to  a  duty  levied  after  it  has  entered  the  country.  The 
succeeding  words  of  the  sentence  which  limit  the  prohibition, 
show  the  extent  in  which  it  was  understood.  The  limitation  is, 
"except  what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws."  Now,  the  inspection  laws,  so  far  as  they  act 
upon  articles  for  exportation,  are  generally  executed  on  land, 
before  the  article  is  put  on  board  the  vessel ;  so  far  as  they  act 
upon  importations,  they  are  generally  executed  upon  articles 
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which  are  landed.  The  tax  or  duty  of  inspection,  then,  is  a  tax 
which  is  frequently,  if  not  always,  paid  for  service  performed 
on  land,  while  the  article  is  in  the  bosom  of  the  country.  Yet 
this  tax  is  an  exception  to  the  prohibition  on  the  states  to  lay 
duties  on  imports  or  exports.  The  exception  was  made,  because 
the  tax  would  othenvise  have  been  within  the  prohibition.  If 
it  be  a  rule  of  int-erpretation  to  which  all  assent,  that  the  excep- 
tion of  a  particular  thing  from  general  words,  proves  that,  in 
the  opinion  of  the  lawgiver,  the  thing  excepted  would  be  within 
the  general  clause,  had  the  exception  not  been  made,  we  know 
no  reason  why  this  general  rule  should  not  be  as  applicable  to 
the  constitution  as  to  other  instruments.  If  it  be  applicable, 
then,  this  exception  in  favor  of  duties  for  the  support  of  inspec- 
tion laws,  goes  far  in  proving  that  the  framers  of  the  constitu- 
tion classed  taxes  of  a  similar  charax^ter  with  those  imposed  for 
the  purposes  of  inspection,  with  duties  on  imports  and  exports, 
and  supposed  them  to  be  prohibited. 

If  we  quit  this  narrow  \dew  of  the  subject,  and  passing  from 
the  literal  interpretation  of  the  words,  look  to  the  objects  of  the 
prohibition,  we  find  no  reason  for  withdra'wing  the  act  under 
consideration  from  its  operation.  From  the  vast  inequality  be- 
tween the  different  states  of  the  confederacy,  as  to  commercial 
advantages,  few  subjects  were  viewed  with  deeper  interest,  or 
excited  more  irritation,  than  the  manner  in  which  the  several 
states  exercised,  or  seemed  disposed  to  exercise,  the  power  of 
laying  duties  on  imports.  From  motives  which  were  deemed 
sufficient  by  the  statesmen  of  that  day,  the  general  power  of 
taxation,  indispensably  necessary  as  it  was,  and  jealous  as  the 
States  were  of  any  encroachment  upon  it,  was  so  far  abridged, 
as  to  forbid  them  to  touch  imports  or  exports,  with  the  single 
exception  which  has  been  noticed.  ^\liy  are  they  restrained 
from  imposing  these  duties?  Plainly,  because,  in  the  general 
opinion,  the  interest  of  all  would  be  best  promoted,  by  placing 
that  whole  subject  under  the  control  of  congress.  Whetlier  the 
prohibition  to  *'lay  imposts,  or  duties  on  imports  or  exports,'* 
proceeded  from  an  apprehension  that  the  power  might  be  so 
exercised  as  to  disturb  that  equality  among  the  states  wliich  was 
generally  advantageous  or  that  harmony  between  them  which 
it  was  desirable  to  preserve,  or  to  maintain  unimpaired  our 
commercial  connections  with  foreign  nations,  or  to  confer  this 
source  of  revenue  on  the  government  of  the  Union,  or  what- 
ever other  motive  might   have   induced  the  prohibition,   it   is 
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plain,  that  the  object  would  be  as  completely  defeated,  hj  a 
power  to  tax  the  article  in  the  hands  of  the  importer,  the  instant 
it  was  landed,  as  by  a  power  to  tax  it  while  entering  the  port. 
There  is  no  difference,  in  effect,  between  a  power  to  prohibit  the 
sale  of  an  article,  and  a  power  to  prohibit  its  introduction  into 
the  countn-;  the  one  would  be  a  necessary  consequence  of  the 
other.  No  goods  would  be  imported,  if  none  could  be  sold.  No 
object  of  any  description  can  be  accomplished  by  laying  a  duty 
on  importation  whicli  may  not  be  accomplished  with  equal  cer- 
tainty, by  laying  a  duty  on  the  thing  imported,  in  the  hands  of 
the  importer.  It  is  obvious,  that  the  same  power  which  imposes 
a  light  duty,  can  impose  a  very  hca^y  one — one  whicli  amounts 
to  a  prohibition.  Questions  of  power  do  not  depend  on  the  de- 
gree to  which  it  may  be  exercised.  If  it  may  be  exercised  at 
all,  it  must  be  exercised  at  the  will  of  those  in  whose  hands  it 
is  placed.  If  the  tax  may  be  levied  in  this  form  by  a  state,  it 
may  be  levied  to  an  extent  which  vnW  defeat  the  revenue  by 
impost,  so  far  as  it  is  dra\\Ti  from  importations  into  the  particu- 
lar state.  We  are  told,  that  such  wild  and  irrational  abuse  of 
power  is  not  to  be  apprehended,  and  is  not  to  be  taken  into 
view,  when  discussing  its  existence.  All  power  may  be  abused; 
and  if  the  fear  of  its  abuse  is  to  constitute  an  argument  against 
its  existence,  it  might  be  urged  against  the  existence  of  that 
which  is  universally  acknowledged,  and  which  is  indispensable 
to  the  general  safety.  The  states  wnll  never  be  so  mad  as  to  de- 
stroy their  o\m  commerce,  or  even  to  lessen  it. 

We  do  not  dissent  from  these  general  propositions.  We  do 
not  suppose  any  state  would  act  so  unwisely.  But  w^e  do  not 
place  the  question  on  that  ground.  These  arguments  apply  with 
precisely  the  same  force  against  the  whole  prohibition.  It 
might,  with  the  same  reason  be  said,  that  no  state  would  be 
80  blind  to  its  own  interests  as  to  lay  duties  on  importation 
which  would  either  prohibit  or  diminish  its  trade.  Yet  the 
framcrs  of  our  constitution  have  thought  this  a  power  which 
no  state  ought  to  exercise.  Conceding,  to  the  full  extent  which 
ia  required,  that  every  state  would,  in  its  legislation  on  this 
nubjcct,  provide  judiciously  for  its  own  interests,  it  cannot  be 
conceded,  that  each  would  respect  the  interests  of  others.  A 
duty  on  imports  is  a  tax  on  the  article  which  is  paid  by  the 
consumer.  The  groat  importing  states  would  thus  levy  a  tax 
on  the  non-importing  states,  which  would  not  be  less  a  tax,  be- 
cause their  intxircst  would  afford  ample  security  against  its  ever 
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being  so  heavy  as  to  expel  commerce  from  their  ports.  This 
would  necessarily  produce  countervailing  measures  on  the  part 
of  those  states  whose  situation  was  less  favorable  to  importation. 
For  this,  among  other  reasons,  the  whole  power  of  laying  duties 
on  imports  was,  with  a  single  and  slight  exception,  taken  from 
the  states.  When  we  are  inquiring,  whether  a  particular  act  is 
within  this  prohibition,  the  question  is  not,  whether  a  state 
may  so  legislate  as  to  hurt  itself,  but  whether  the  act  is  within 
the  words  and  mischief  of  the  prohibitory  clause.  It  has  already 
been  shown,  that  a  tax  on  the  article,  in  the  hands  of  the  im- 
porter, is  within  its  words;  and  we  think  it  too  clear  for  con- 
troversy, that  the  same  tax  is  within  its  mischief.  We  think  it 
unquestionable,  that  such  a  tax  has  precisely  the  same  tendency 
to  enhance  the  price  of  the  article,  as  if  imposed  upon  it  while 
entering  the  port. 

The  counsel  for  the  state  of  Maryland  insist,  with  great  rea- 
son, that  if  the  words  of  the  prohibition  be  taken  in  their  utmost 
latitude,  they  will  abridge  the  power  of  taxation,  which  all  ad- 
mit to  be  essential  to  the  states,  to  an  extent  which  has  never 
yet  been  suspected,  and  will  deprive  them  of  resources  which  are 
necessary  to  supply  revenue,  and  which  they  have  heretofore 
been  admitted  to  possess.  These  words  must,  therefore,  be  con- 
strued with  some  limitations;  and,  if  this  be  admitted,  they  in- 
sist, that  entering  the  country  is  the  point  of  time  Avhen  the 
prohibition  ceases,  and  the  power  of  the  st^te  to  tax  commences. 
It  may  be  conceded,  that  the  words  of  the  prohibition  ought 
not  to  be  pressed  to  their  utmost  extent;  that  in  our  complex 
system,  the  object  of  the  powers  conferred  on  the  government  of 
the  Union,  and  the  nature  of  the  often  conflicting  powers  which 
remain  in  the  states,  must  always  be  taken  into  view,  and 
may  aid  in  expounding  the  words  of  any  particular  clause. 
But  while  we  admit  that  sound  principles  of  construction  ought 
to  restrain  all  courts  from  carrying  the  words  of  the  prohibi- 
tion beyond  the  object  the  constitution  is  intended  to  secure ; 
that  there  must  be  a  point  of  time  when  the  prohibition  ceases, 
and  the  power  of  the  state  to  tax  commences;  we  cannofadmit, 
that  this  point  of  time  is  the  instant  that  the  article  enters  the 
country.  It  is,  we  think,  obvious,  that  this  construction  would 
defeat  the  prohibition. 

The  constitutional  prohibition  on  the  states  to  lay  a  duty  on 
imports,  a  prohibition  which  a  vast  majority  of  them  must  feel 
an  interest  in  preserving,  may  certainly  conie  in  conflict  with 
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their  acknowledged  power  to  tax  persons  and  property  within 
their  territory.  Tlie  power,  and  the  restriction  on  it,  thougli 
quite  distinpruisliable,  when  they  do  not  approach  each  other, 
may  yet,  like  tlie  intervening  colors  bet\veen  whiUi  and  black, 
approach  so  nearly,  as  to  perplex  the  understanding,  as  colors 
perplex  the  vision,  in  marking  the  distinction  between  them. 
Yet  the  distinction  exists,  and  must  be  marked  as  the  cases  arise. 
Till  they  do  arise,  it  might  be  premature  to  state  any  rule  as 
being  universal  in  its  application.  It  is  sufficient  for  the  pres- 
ent to  say,  generally,  that  when  the  importer  has  so  acted  upon 
the  thing  imported,  that  it  has  become  incorporated  and  mixed 
up  witli  the  mass  of  property  in  the  country,  it  has,  perhaps, 
lost  its  distinctive  character  as  an  import,  and  has  become  sub- 
ject to  the  taxing  power  of  the  state;  but  while  remaining  the 
property  of  the  importer,  in  his  w^arehouse,  in  the  original  form 
or  package  in  which  it  was  imported,  a  tax  upon  it  is  too  plainly 
a  duty  on  imports,  to  escape  the  prohibition  in  the  constitution. 

The  counsel  for  the  plaintiffs  in  error  contend,  that  the  im- 
porter purchases,  by  payment  of  the  duty  to  the  United  States, 
a  right  to  dispose  of  his  merchandise,  as  well  as  to  bring  it  into 
the  country ;  and  certainly,  the  argument  is  supported  by  strong 
reason,  as  well  as  by  the  practice  of  nations,  including  our  own. 
The  object  of  importation  is  sale;  it  constitutes  the  motive  for 
pa}'ing  the  duties;  and  if  the  United  States  possesses  the  power 
of  conferring  the  right  to  sell,  as  the  consideration  for  which 
the  duty  is  paid,  everj^  principle  of  fair  dealing  requires,  that 
they  should  be  understood  to  confer  it.  The  practice  of  the 
most  commercial  nations  conforms  to  this  idea.  Duties,  accord- 
ing to  that  practice,  are  charged  on  those  articles  only,  which 
are  intended  for  sale  or  consumption  in  the  country.  Thus,  sea 
stores,  goods  imported  and  re-exported  in  the  same  vessel,  goods 
landed  and  carried  over  land,  for  the  purpose  of  being  re-ex- 
ported from  some  other  port,  goods  forced  in  by  stress  of 
weather,  and  landed,  but  not  for  sale,  are  exempted  from  the 
payment  of  duties.  The  whole  course  of  legislation  on  the  sub- 
ject shows,  that,  in  the  opinion  of  the  legislature,  the  right  to 
sell  is  connected  with  the  payment  of  duties. 

The  counsel  for  the  defendant  in  error  have  endeavored  to 
illustrate  their  proposition,  that  the  constitutional  prohibition 
ceases,  the  instant  the  goods  enter  the  country,  by  an  array  of 
the  consequences  which  they  suppose  must  follow  the  denial  of 
It    If  the  importer  acquires  the  right  to  sell,  by  the  payment  of 
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duties,  he  may,  they  say,  exert  that  right  when,  where,  and  as 
he  pleases,  and  the  state  cannot  regulate  it.  He  may  sell  by 
retail,  at  auction,  or  as  an  itinerant  peddler.  He  may  introduce 
articles,  as  gunpowder,  which  endanger  a  city,  into  the  midst 
of  its  population ;  he  may  introduce  articles  which  endanger  the 
public  health,  and  the  power  of  self-preservation  is  denied.  An 
importer  may  bring  in  goods,  as  plate,  for  his  own  use,  and  thus 
retain  much  valuabe  property  exempt  from  taxation.  These 
objections  to  the  principle,  if  well  founded,  would  certainly  be 
entitled  to  serious  consideration.  But,  we  think,  they  will  be 
found,  on  examination,  not  to  belong  necessarily  to  the  prin- 
ciple, and,  consequently,  not  to  prove  that  it  may  not  be  re- 
sorted to  with  safety,  as  a  criterion  by  which  to  measure  the 
extent  of  the  prohibition. 

This  indictment  is  against  the  importer,  for  selling  a  package 
of  dry  goods,  m  the  form  in  which  it  w^as  imported,  without  a 
license.  This  state  of  things  is  changed,  if  he  sells  them,  or 
otherwise  mixes  them  with  the  general  property  of  the  state,  by 
breaking  up  his  packages,  and  traveling  with  them  as  an  itin- 
erant peddler.  In  the  first  case,  the  tax  intercepts  the  import, 
as  an  import,  in  its  way  to  become  incorporated  with  the  gen- 
eral mass  of  property,  and  denies  it  the  privilege  of  becoming 
so  incorporated,  until  it  shall  have  contributed  to  the  revenue 
of  the  state.  It  denies  to  the  importer  the  right  of  using  the 
privilege  which  he  has  purchased  from  the  United  States,  until 
he  shall  have  also  purchased  it  from  the  state.  In  the  last  cases, 
the  tax  finds  the  article  already  incorporated  with  the  mass  of 
property,  by  the  act  of  the  importer.  He  has  used  the  privilege 
he  had  purchased,  and  has  himself  mixed  them  up  with  the  com- 
mon mass,  and  the  law  may  treat  them  as  it  finds  them.  The 
same  observations  apply  to  plate,  or  other  furniture  used  by 
the  importer.  So,  if  he  sells  by  auction.  Auctioneers  are  per- 
sons licensed  by  the  state,  and  if  the  importer  chooses  to  em- 
ploy them,  he  can  as  little  object  to  paying  for  this  service,  as 
for  any  other  for  which  he  may  apply  to  an  officer  of  the  state. 
The  right  of  sale  may  very  well  be  annexed  to  importation,  with- 
out annexing  to  it,  also,  the  privilege  of  using  the  officers  li- 
censed by  the  state  to  make  sales  in  a  peculiar  way. 

The  power  to  direct  the  removal  of  gunpowder  is  a  branch  of 
the  police  power,  which  unquestionably  remains,  and  ought  to 
remain,  with  the  states.  If  the  possessor  stores  it  himself,  out 
of  towTi,  the  removal  cannot  be  a  duty  on  imports,  because  it 
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contributes  nothing  to  the  revenue.  If  he  prefers  placing  it  in 
a  public  magazine,  it  is  because  he  stores  it  there,  in  his  own 
opinion,  more  advantageously  than  elsewhere.  Wc  are  not  sure, 
tliat  this  may  not  be  classed  among  inspection  laws.  The  re- 
moval or  destruction  of  infectious  or  unsound  articles  is,  un- 
doubtedly, an  exercise  of  that  power,  and  forms  an  express  ex- 
ception to  the  prohibition  we  are  considering.  Indeed,  the  laws 
of  tJie  United  States  expressly  sanction  the  health  laws  of  a 
state.  The  principle,  then,  for  which  the  plaintiffs  in  error  con- 
tend, that  the  importer  acquires  a  right,  not  only  to  bring  the 
articles  into  the  country,  but  to  mix  them  with  the  common 
mass  of  property  docs  not  interfere  with  the  necessary  power 
of  taxation  which  is  acknowledged  to  reside  in  the  states,  to 
that  dangerous  extent  which  the  counsel  for  the  defendants  in 
error  seem  to  apprehend.  It  carries  the  prohibition  in  the  con- 
stitution no  further  than  to  prevent  the  states  from  doing  that 
which  it  was  the  great  object  of  the  constitution  to  prevent. 

But  if  it  should  be  proved,  that  a  duty  on  the  article  itself 
would  be  repugnant  to  the  constitution,  it  is  still  argued,  that 
this  is  not  a  tax  upon  the  article,  but  on  the  person.  The  state, 
it  is  siiid,  may  tax  occupations,  and  this  is  nothing  more.  It  is 
impo.ssible  to  conceal  from  ourselves,  that  this  is  varying  the 
form,  without  varying  the  substance.  It  is  treating  a  prohibi- 
tion, which  is  general,  as  if  it  were  confined  to  a  particular  mode 
of  doing  the  forbidden  thing.  All  must  perceive,  that  a  tax  on 
the  sale  of  an  article,  imported  only  for  sale,  is  a  tax  on  the 
article  itself.  It  is  true,  the  state  may  tax  occupations  generally, 
but  this  tax  must  be  paid  by  those  who  employ  the  individual, 
or  Is  a  tax  on  his  business.  The  lawyer,  the  physician,  or  the 
mechanic,  must  either  charge  more  on  the  article  in  which  he 
deals,  or  the  thing  itself  is  taxed  through  his  person.  This  the 
state  has  a  right  to  do,  because  no  constitutional  prohibition 
extends  to  it.  So,  a  tax  on  the  occupation  of  an  importer  is,  in 
like  manner,  a  tax  on  importation.  It  must  add  to  the  price 
of  the  article,  and  be  paid  by  the  consumer,  or  by  the  importer 
him.sclf,  in  like  manner  as  a  direct  duty  on  the  article  itself 
would  be  made.  This  the  state  has  not  a  right  to  do,  because  it 
is  prohibited  by  the  constitution. 

In  support  of  the  argument,  that  the  prohibition  ceases,  the 
instant  the  goods  are  brought  into  the  country,  a  comparison 
has  boon  drawn  between  the  opposite  words  export  and  import. 
A*,  to  export,  it  Is  said,  means  only  to  carry  goods  out  of  the 
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country;  so,  to  import,  means  only  to  bring  them  into  it.  But, 
suppose  we  extend  this  comparison  to  the  two  prohibitions.  The 
states  are  forbidden  to  lay  a  duty  on  exports,  and  the  United 
States  are  forbidden  to  lay  a  tax  or  duty  on  articles  exported 
from  any  state.  There  is  some  diversity  in  lan^iage,  but  none 
is  perceivable  in  the  act  which  is  prohibited.  The  United  States 
have  the  same  right  to  tax  occupations  which  is  possessed  by  the 
states.  Now,  suppose  the  United  States  should  require  ever\^ 
exporter  to  t^e  out  a  license,  for  which  he  should  pay  such  tax 
as  congress  might  think  proper  to  impose;  would  goverament 
be  permitted  to  shield  itself  from  the  just  censure  to  which  this 
attempt  to  evade  the  prohibitions  of  the  constitution  would  ex- 
pose it,  by  saying,  that  this  was  a  tax  on  the  person,  not  on  the 
article,  and  that  the  legislature  had  a  right  to  tax  occupations? 
Or,  suppose,  revenue  cutters  were  to  be  stationed  off  the  coast 
for  the  purpose  of  levying  a  duty  on  all  merchandise  found  in 
vessels  which  were  leaving  the  United  States  for  foreign  coun- 
tries; would  it  be  received  as  an  excuse  for  this  outrage,  were 
the  government  to  say  that  exportation  meant  no  more  than 
carrying  goods  out  of  the  country,  and  as  the  prohibition  to  lay 
a  tax  on  imports,  or  things  imported,  ceased,  the  instant  they 
were  brought  into  the  country,  so  the  prohibition  to  tax  articles 
exported  ceased,  when  they  were  carried  out  of  the  country? 

We  think,  then,  that  the  act  under  which  the  plaintiffs  in 
error  were  indicted,  is  repugnant  to  that  article  of  the  consti- 
tution which  declares,  that  ''no  state  sliall  lay  any  impost  or 
duties  on  imports  or  exports." 

2.  Is  it  also  repugnant  to  that  clause  in  the  constitution 
which  empowers  "congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian 
tribes?"  The  oppressed  and  degraded  state  of  commerce,  pre- 
vious to  the  adoption  of  the  constitution,  can  scarcely  be  for- 
gotten. It  was  regulated  by  foreign  nations,  with  a  single  view 
to  their  own  interests ;  and  our  disunited  efforts  to  counteract 
their  restrictions,  were  rendered  impotent  by  want  of  combina- 
tion. Congress,  indeed,  possessed  the  power  of  making  treaties; 
but  the  inability  of  the  federal  government  to  enforce  them  had 
become  so  apparent,  as  to  render  that  power  in  a  great  degree 
useless.  Those  who  felt  the  injury  arising  from  this  state  of 
things,  and  those  who  were  capable  of  estimating  the  influence 
of  commerce  on  the  prosperity  of  nations,  perceived  the  neces- 
sity of  giving  the  control  over  this  important  subject  to  a  single 
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government.  It  may  be  doubted,  whether  any  of  the  evils  pro- 
ceeding from  the  feebleness  of  the  federal  government,  contribu- 
ted more  to  that  great  revolution  which  introduced  the  present 
system,  than  tlie  deep  and  general  conviction,  that  commerce 
ought  to  be  regulated  by  congress.  It  is  not,  therefore,  matter 
of  surprise,  that  the  grant  should  be  as  extensive  as  the  mischief, 
and  should  comprehend  all  foreign  commerce,  and  all  commerce 
among  the  states.  To  construe  the  power  so  as  to  impair  its 
efficacy,  would  tend  to  defeat  an  object,  in  the  attainment  of 
which  the  American  public  took,  and  justly  took,  that  strong 
interest  which  arose  from  a  full  conviction  of  its  necessity. 

What,  then,  is  the  just  extent  of  a  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states?  This 
question  was  considered  in  the  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  in  which  it  was  declared  to  be  complete  in  itself,  and 
to  acknowledge  no  limitations  other  than  are  prescribed  by  the 
constitution.  The  power  is  co-extensive  with  the  subject  on 
which  it  acts,  and  cannot  be  stopped  at  the  external  boundary 
of  a  state,  but  must  enter  its  interior.  We  deem  it  unnecessary 
now  to  reason  in  support  of  these  propositions.  Their  truth  is 
proved  by  facts  continually  before  our  eyes,  and  wais,  we  think, 
demonstrated,  if  they  could  require  demonstration,  in  the  case 
already  mentioned. 

If  this  power  reaches  the  interior  of  a  state,  and  may  be 
there  exerci.sed,  it  must  be  capable  of  authorizing  the  sale  of 
those  articles  whi(.*h  it  introduces.  Commerce  is  intercourse — 
one  of  its  most  ordinary  ingredients  is  traffic.  It  is  inconceiv- 
able, that  the  power  to  authorize  this  traffic,  when  given  in  the 
most  comprehensive  terms,  with  the  intent  that  its  efficacy 
khould  be  complete,  should  cease  at  the  point  when  its  continu- 
ance is  indispensable  to  its  value.  To  what  purpose  should  the 
power  to  allow  importation  be  given,  unaccompanied  with  the 
I)Ower  to  autliorize  a  sale  of  the  thing  imported?  Sale  is  the 
object  of  importation,  and  is  an  essential  ingredient  of  that  in- 
leniourse,  of  which  importation  constitutes  a  part.  It  is  as  es- 
wiitial  an  ingredient,  as  indispensable  to  the  existence  of  the 
entire  thing,  then,  as  importation  itself.  It  must  be  considered 
an  a  component  part  of  the  power  to  regulate  commerce.  Con- 
jrr^ffl  has  a  right,  not  only  to  authorize  importation,  but  to 
authorize  the  import^ir  to  sell.  If  this  be  admitted,  and  we 
think  it  cannot  be  denied,  what  can  be  the  meaning  of  an  act 
of  congress,  which  authorizes  importation,  and  offers  the  privi- 
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lege  for  sale,  at  a  fixed  price,  to  every  person  who  chooses  to 
become  a  purchaser?  How  is  it  to  be  construed,  if  an  intent  to 
deal  honestly  and  fairly — an  intent  as  wise  as  it  is  moral — is 
to  enter  into  the  construction?  "What  can  be  the  use  of  the 
contract,  what  does  the  importer  purchase,  if  he  does  not  pur- 
chase the  privilege  to  sell?  What  would  be  the  language  of  a 
foreign  government,  which  should  be  informed,  that  its  mer- 
chants, after  importing  according  to  law,  were  forbidden  to  sell 
the  merchandise  imported?  What  answer  would  the  United 
States  give  to  the  complaints  and  just  reproaches  to  which  such 
an  extraordinary  circumstance  would  expose  them?  No  apology 
could  be  received,  or  even  offered.  Such  a  state  of  things  would 
break  up  commerce.  It  will  not  meet  this  argument,  to  say, 
that  this  state  of  things  will  never  be  produced;  that  the  good 
sense  of  the  states  is  a  sufficient  security  against  it.  The  con- 
stitution has  not  confided  this  subject  to  that  good  sense.  It  is 
placed  elsewhere.  The  question  is,  where  does  the  power  reside  ? 
not,  how  far  will  it  be  probably  abused  ?  The  power  claimed  by 
the  state  is,  in  its  nature,  in  conflict  with  that  given  to  congress ; 
and  the  greater  or  less  extent  in  which  it  may  be  exercised,  does 
not  enter  into  the  inquiry  concerning  its  existence.  We  thirik, 
then,  that  if  the  power  to  authorize  a  sale,  exists  in  congress, 
the  conclusion  that  the  right  to  sell  is  connected  witli  the  law 
permitting  importation,  as  an  inseparable  incident,  is  inevitable. 

If  the  principles  we  have  stated  be  correct,  the  result  to  which 
•they  conduct  us  cannot  be  mistaken.  Any  penalty  inflicted  on 
the  importer,  for  selling  the  article,  in  his  character  of  importer, 
must  be  in  opposition  to  the  act  of  congress  which  authorizes 
importation.  Any  charge  on  the  introduction  and  incorporation 
of  the  articles  into  and  with  the  mass  of  property  in  the  coun- 
try, must  be  hostile  to  the  power  of  congress  to  regulate  com- 
merce, since  an  essential  part  of  that  regulation,  and  principal 
object  of  it  is,  to  prescribe  the  regular  means  for  accomplish- 
ing that  introduction  and  incorporation.  The  distinction  be- 
tween a  tax  on  the  thing  imported,  and  on  the  person  of  the 
importer,  can  have  no  influence  on  this  part  of  the  subject.  It 
is  too  obvious  for  controversy,  that  they  interfere  equally  with 
the  power  to  regulate  commerce. 

It  has  been  contended,  that  this  construction  of  the  power  to 
regulate  commerce,  as  was  contended  in  construing  the  prohibi- 
tio7i  to  lay  duties  on  imports,  would  abridge  the  acknowledged 
power  of  a  state  to  tax  its  own  citizens,  or  their  property  within 
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Its  tcrriton-.  We  admit  this  power  to  be  sacred;  but  cannot  ad- 
mit, that  it  may  be  used  so  as  to  ohstmct  the  free  course  of  a 
power  given  to  congress.  We  cannot  admit,  that  it  may  be 
used  so  as  to  obstruct  or  defeat  the  power  to  regulate  commerce. 
It  has  been  obser\'ed,  that  the  powers  remaining  with  the  states 
mav  be  so  exercised  as  to  come  in  conflict  with  those  vested  in 
congress.  Wlien  this  happens,  that  which  is  not  supreme  must 
vicUl  to  that  which  is  supreme.  This  great  and  universal  truth 
is  in.separable  from  the  nature  of  things,  and  the  constitution 
lias  applied  it  to  the  often  interfering  powers  of  the  general  and 
state  governments,  as  a  vital  principle  of  perpetual  operation. 
It  results,  necessarily,  from  this  principle,  that  the  taxing  power 
of  the  .states  must  have  some  limits.  It  cannot  reach  and  re- 
strain the  action  of  the  national  government,  within  its  proper 
.sphere.  It  cannot  reach  the  administration  of  justice  in  the 
courts  of  the  Union,  or  the  collection  of  the  taxes  of  the  United 
States,  or  restrain  the  operation  of  any  law  which  congress  may 
constitutionally  pa.ss.  It  cannot  interfere  with  any  regulation 
of  commerce.  If  the  states  may  tax  all  persons  and  property 
found  on  their  territory,  what  shall  restrain  them  from  taxing 
goods  in  their  transit  through  the  state  from  one  part  to  an- 
other, for  the  purpose  of  re-exportation?  The  laws  of  trade 
authorize  this  operation,  and  general  convenience  requires  it. 
Or  what  should  restrain  a  state  from  taxing  any  article  pass- 
ing through  it,  from  one  state  to  another,  for  the  purpose  of 
traffic?  or  from  taxing  the  transportation  of  articles  passing 
from  the  state  itself  to  another,  for  commercial  purposes? 
These  oa.ses  arc  all  within  the  sovereign  power  of  taxation,  but 
would  obviou.sly  derange  the  measures  of  congress  to  regulate 
commerce,  and  aflFect  materially  the  purpose  for  which  that 
power  was  given.  We  deem  it  unnecessary  to  press  this  argu- 
ment further,  or  to  give  additional  illustrations  of  it,  because  the 
Rubjoc't  was  t^iken  up,  and  considered  with  great  attention  in 
M<-rullfK'h  v.  State  of  Maryland,  4  Wlioat.  310,  the  decision  in 
whirh  ca.se  is,  we  think,  entirely  applicable  to  this. 

It  may  be  proper  to  add,  that  we  suppose  the  principles  laid 
down  in  this  case,  to  apply  equally  to  importations  from  a  sis- 
ter state.  We  do  not  mean  to  give  any  opinion  on  a  tax  dis- 
criminating between  foreign  and  domestic  articles. 

We  think  there  is  error  in  the  jndgment  of  the  court  of  ap- 
peals of  the  state  of  Maryland,  in  affirming  the  judgment  of  the 
Baltimore   city    court,   because   the    act   of   the   legislature    of 
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Mar\'land,  imposing  tlie  penalty  for  which  the  said  judgment  is 
rendered,  is  repugnant  to  the  constitution  of  the  United  States, 
and,  consequently,  void.  The  judgment  is  to  be  reversed,  and 
the  cause  remanded  to  that  court,  with  instructions  to  enter 
judgment  in  favor  of  the  appellants.     .    .     . 

Reversed  and  annulled. 
Thompson,  Justice,  dissenting.    .    .    . 


THOMPSON  WILLSON  and  others  v.  BLACK-BIRD  CREEK 

IMARSH   COMPANY. 

Supreme  Court  of  the  United  States.     1829. 
2  Peters,  245. 

Error  to  the  High  Court  of  Errors  and  Appeals  of  the  State 
of  Delaware. 

[The  Black-bird  Creek  Marsh  Company,  a  Delaware  corpora- 
tion, owning  certain  marsh  lands  on  both  sides  of  Black-bird 
creek  in  Delaware,  was  authorized  to  construct  a  dam  in  the 
creek,  and  did  so  and  thereby  obstructed  its  navigation.  The 
owners  of  a  sloop  regularly  enrolled  and  licensed  under  the 
navigation  laws  of  the  United  States,  injured  the  dam.  To  an 
action  against  them  for  trespass  they  pleaded  that  Black-bird 
creek  was  a  public  and  common  navigable  creek  in  the  nature 
of  a  highway  in  which  the  tides  have  always  flowed  and  re- 
flowed  and  which  all  citizens  had  a  right  to  use,  and  which  the 
defendants  had  damaged  no  more  than  was  necessary  in  order 
to  enjoy  their  rights  in  the  creek.  Judgment  for  the  plaintiff 
having  been  affirmed  by  the  Court  of  Errors  and  Appeals,  the 
defendants  sued  out  a  writ  of  error.] 

^LvRSHALL,  Ch.  J.,  delivered  the  opinion  of  the  court.    .     .     . 

The  jurisdiction  of  the  court  being  established,  the  more 
doubtful  question  is  to  be  considered,  whether  the  act  incorpor- 
ating the  Black-bird  Creek  Marsh  Company  is  repugnant  to  the 
constitution,  so  far  as  it  authorizes  a  dam  across  the  creek.  The 
plea  states  the  creek  to  be  navigable,  in  the  nature  of  a  highway, 
through  which  the  tide  ebbs  and  flows.  The  act  of  assenibly  by 
which  the  plaintiffs  were  authorized  to  construct  their  dam, 
shows  plainly  that  this  is  one  of  those  many  creeks,  passing 
tlirough  a  deep  level  marsh,  adjoining  the  Delaware,  up  which 
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iLe  tide  flows  for  some  distconce.  The  value  of  the  property  on 
its  banks  must  be  enhanced  by  excluding  the  water  from  the 
mareli,  and  tlic  health  of  the  inhabitants  probably  improved. 
Measures  calculated  to  produce  these  objects,  provided  they  do 
not  come  into  collision  with  the  powers  of  the  general  govern- 
ment, are  undoubtedly  within  those  which  are  reserved  to  the 
states.  But  the  measure  authorized  by  this  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  the  rights  of  those  who 
have  been  accustomed  to  use  it.  But  this  abridgment,  unless  it 
comes  in  conflict  with  the  constitution  or  a  law  of  the  United 
States,  is  an  affair  between  the  government  of  Delaware  and  its 
citizens,  of  which  this  court  can  take  no  cognizance. 

The  counsel  for  the  plaintiffs  in  error  insist,  that  it  comes  in 
conflict  with  the  power  of  the  United  States  "to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states."  If 
Congress  had  passed  any  act  which  bore  upon  the  case ;  any  act 
in  execution  of  the  power  to  regulate  commerce,  the  object  of 
which  was  to  control  state  legislation  over  those  small  navigable 
rreeks  into  which  the  tide  flows,  and  which  abound  throughout 
the  lower  country  of  the  middle  and  southern  states ;  we  should 
feel  not  much  difficulty  in  saying,  that  a  state  law  coming  in 
conflict  with  such  act  would  be  void.  But  Congress  has  passed 
no  such  act.  The  repugnancy  of  the  law  of  Delaware  to  the  con- 
stitution is  placed  entirely  on  its  repugnancy  to  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
states;  a  power  which  has  not  been  so  exercised  as  to  affect  the 
question. 

We  do  not  think,  that  the  act  empowering  the  Black-bird 
Creek  Marsh  company  to  place  a  dam  across  the  creek,  can,  un- 
der all  the  circuHLStances  of  the  case,  be  considered  as  repug- 
nant to  the  power  to  regulate  commerce  in  its  dormant  state,  or 
as  being  in  conflict  with  any  law  passed  on  the  subject. 

There  is  no  error,  and  the  judgment  is 

Affirmed. 
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COOLEY  V.  THE  BOARD  OF  WARDENS  OF  THE  PORT 

OF  PHILADELPHIA. 

SUPBEME    CJOUBT   OF   THE    UNITED    STATES.       1851. 

12  Howard,  299. 

Error  to  the  Supreme  Court  of  Pennsylvania. 

Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 

These  cases  are  .  .  .  actions  to  recover  half-pilotage  fees 
under  the  29th  section  of  the  act  of  the  Legislature  of  Penn- 
sj^lvania,  passed  on  the  second  day  of  March,  1803.  The  plain- 
tiff in  error  alleges  that  the  highest  court  of  the  state  has  de- 
cided against  a  right  claimed  by  him  under  the  constitution 
of  the  United  States.  That  right  is,  to  be  exempted  from  the 
payment  of  the  sums  of  money,  demanded  pursuant  to  the  state 
law  above  referred  to,  because  that  law  contravenes  several 
provisions  of  the  Constitution  of  the  United  States. 

The  particular  section  of  the  state  law  drawn  in  question  is 
as  follows :  '  *  That  every  ship  or  vessel  arriving  from  or  bound 
to  any  foreign  port  or  place,  and  every  ship  or  vessel  of  the 
burden  of  seventy-five  tons  or  more,  sailing  from  or  bound  to 
any  port  not  within  the  river  Delaware,  shall  be  obliged  to 
receive  a  pilot.  And  it  shall  be  the  duty  of  the  master  of  every 
such  ship  or  vessel,  within  thirty-six  hours  next  after  the  ar- 
rival of  such  ship  or  vessel  at  the  city  of  Philadelphia,  to  make 
report  to  the  master-warden  of  the  name  of  such  ship  or  vessel, 
her  draught  of  water,  and  the  name  of  the  pilot  who  shall  have 
conducted  her  to  the  port.  And  when  any  such  vessel  shall 
be  outward-bound,  the  master  of  such  vessel  shall  make  known 
to  the  wardens  the  name  of  such  vessel,  and  of  the  pilot  who 
is  to  conduct  her  to  the  capes',  and  her  draught  of  water  at 
that  time.  And  it  shall  be  the  duty  of  the  wardens  to  enter 
every  such  vessel  in  a  book  to  be  by  them  kept  for  that  purpose, 
without  fee  or  reward.  And  if  the  master  of  any  ship  or  vessel 
shall  neglect  to  make  such  report,  he  shall  forfeit  and  pay  the 
sum  of  sixty  dollars.  And  if  the  master  of  any  such  ship  or 
vessel  shall  refuse  or  neglect  to  take  a  pilot,  the  master,  owner 
or  consignee  of  such  vessel  shall  forfeit  and  pay  to  the  warden 
aforesaid  a  sum  equal  to  the  half-pilotage  of  such  ship  or 
vessel,  to  the  use  of  the  Society  for  the  Relief,  etc.,  to  be  re- 
covered as  pilotage  in  the  manner  hereinafter  directed :  Pro- 
vided always,  that  where  it  shall  appear  to  the  warden  that, 
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in  case  of  an  imvard-bound  vessel,  a  pilot  did  not  offer  before 
she  had  reached  Reedy  Island ;  or,  in  case  of  an  outward-bound 
vessel,  that  a  pilot  could  not  be  obtained  for  twenty-four  hours 
after  such  vessel  was  ready  to  depart,  the  penalty  aforesaid,  for 
not  having  a  pilot,  shall  not  be  incurred."  This  is  one  section 
of  "An  Act  to  establish  a  Board  of  Wardens  for  the  port  of 
rhiladeli)liia,  and  for  the  regulation  of  Pilots  and  Pilotages, 
&c./'  and  the  scope  of  the  act  is,  in  conformity  with  the  title, 
to  regulate  the  whole  subject  of  the  pilotage  of  that  port. 

We  think  this  particular  regulation  concerning  half-pilotage 
fees,  is  an  appropriate  part  of  a  general  system  of  regulations 
of  this  subject.  Testing  it  by  the  practice  of  commercial  states 
and  countries  legislating  on  this  subject,  we  find  it  has  usually 
been  deemed  necessary  to  make  similar  provisions.  Numerous 
laws  of  this  kind  are  cited  in  the  learned  argument  of  the 
counsel  for  the  defendant  in  error ;  and  their  fitness,  as  part  of 
a  system  of  pilotage,  in  many  places,  may  be  inferred  from 
their  existence  in  so  many  different  states  and  countries.    .    .    . 

It  remains  to  consider  the  objection  that  it  is  repugnant 
to  the  third  clause  of  the  eighth  section  of  the  first  article. 
"The  Congress  shall  have  power  to  regulate  commerce  with 
foreiprn  nations  and  among  the  several  states,  and  with  the 
Indian  tribes." 

That  the  power  to  regulate  commerce  includes  the  regula- 
tion of  navigation,  we  consider  settled.  And  when  we  look  to 
the  nature  of  the  service  performed  by  pilots,  to  the  relations 
which  that  service  and  its  compensations  bear  to  navigation 
between  the  several  .states,  and  between  the  ports  of  the  United 
States  and  foreifrn  countries,  we  are  brought  to  the  conclusion, 
that  the  rofrnlalion  of  the  qualifications  of  pilots,  of  the  modes 
and  times  of  offering  and  rendering  their  services,  of  the  re- 
sponsibilities which  shall  rest  upon  them,  of  the  powers  they 
shall  pos.sess,  of  the  compensation  they  may  demand,  and  of  the 
penalties  by  which  their  rights  and  duties  may  be  enforced,  do 
constitute  regulations  of  navigation,  and  consequently  of  com- 
merce, within  the  ju.st  meaning  of  this  clause  of  the  Consti- 
tution. 

The  power  to  regulate  navigation  is  the  power  to  prescribe 
rules  in  conformity  with  which  navigation  must  be  carried  on. 
It  extends  to  the  persons  who  conduct  it,  as  well  as  to  the  in- 
stniments  used.  Accordingly,  the  first  Congress  assembled 
under  the  Con.stitution  passed  laws  requiring  the  masters  of 
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ships  and  vessels  of  the  United  States  to  be  citizens  of  the 
United  States,  and  established  many  rules  for  the  government 
and  regulation  of  officers  and  seamen.  1  Stat,  at  L.  55,  131. 
These  have  been  from  time  to  time  added  to  and  changed,  and 
we  are  not  aware  that  their  validity  has  been  questioned.    .    .    . 

A  majority  of  the  court  are  of  opinion  that  a  regulation  of 
pilots  is  a  regulation  of  commerce,  within  the  grant  to  Con- 
gress of  the  commercial  power,  contained  in  the  third  clause  of 
the  eighth  section  of  the  first  article  of  the  Constitution. 

It  becomes  necessary,  therefore,  to  consider  whether  this  law 
of  Pennsylvania,  being  a  regulation  of  commerce,  is  valid. 

The  act  of  Congress  of  the  7th  of  August,  1789,  sect.  4,  is 
as  follows : 

"That  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports 
of  the  United  States  shall  continue  to  be  regulated  in  con- 
formity with  the  existing  laws  of  the  states,  respectively,  wherein 
such  pilots  may  be,  or  with  such  laws  as  the  states  may  re- 
spectively hereafter  enact  for  the  purpose,  until  further  legis- 
lative provision  shall  be  made  by  Congress." 

If  the  law  of  Pennsylvania,  now  in  question,  had  been* in 
existence  at  the  date  of  this  act  of  Congress,  we  might  hold  it 
to  have  been  adopted  by  Congress,  and  thus  made  a  law  of 
the  United  States,  and  so  valid.  Because  this  act  does,  in  effect, 
give  the  force  of  an  act  of  Congress,  to  the  then  existing  state 
laws  on  this  subject,  so  long  as  they  should  continue  unrepealed 
by  the  state  which  enacted  them. 

But  the  law  on  which  these  actions  are  founded  was  not  en- 
acted till  1803.  What  effect  then  can  be  attributed  to  so  much 
of  the  act  of  1789,  as  declares,  that  pilots  shall  continue  to  be 
regulated  in  conformity  "with  such  laws  as  the  states  may  re- 
spectively hereafter  enact  for  the  purpose,  until  further  legis- 
lative provision  shall  be  made  by  Congress?" 

If  the  states  were  divested  of  the  power  to  legislate  on  this 
subject  by  the  grant  of  the  commercial  power  to  Congress,  it 
is  plain  this  act  could  not  confer  upon  them  power  thus  to 
legislate.  •  If  the  Constitution  excluded  the  states  from  making 
any  law  regulating  commerce,  certainly  Congress  cannot  re- 
grant,  or  in  any  manner  reconvey  to  the  states  that  power. 
And  yet  this  act  of  1789  gives  its  sanction  only  to  laws  enacted 
by  the  States.  This  necessarily  implies  a  constitutional  power  to 
legislate ;  for  only  a  rule  created  by  the  sovereign  power  of  a 
stale  acting  in  its  legislative  capacity,  can  be  deemed  a  law  en- 


878  CASES  ON  CONSTITUTIONAL  LAW. 

acted  by  a  state;  and  if  the  state  has  so  limited  it^  sovereign 
power  that  it  no  longer  extends  to  a  particular  subject,  mani- 
festly it  cannot,  in  any  proper  sense,  be  said  to  enact  laws 
thereon.  Entertaining  these  views,  we  are  brought  directly  and 
unavoidably  to  the  consideration  of  the  question,  whether  the 
grant  of  the  commercial  power  to  Congress,  did  per  se  deprive 
the  states  of  all  power  to  regulate  pilots.  This  question  has 
never  been  decided  by  this  court,  nor,  in  our  judgment,  has  any 
case  depending  upon  all  the  considerations  which  must  govern 
this  one,  come  before  this  court.  The  grant  of  commercial 
power  to  Congress  does  not  contain  any  terms  which  expressly 
exclude  the  states  from  exercising  an  authority  over  its  sub- 
ject-matter. If  they  are  excluded,  it  must  be  because  the  na- 
ture of  the  power,  thus  granted  to  Congress,  requires  that  a 
simihir  authority  should  not  exist  in  the  states.  If  it  were 
conceded  on  tlie  one  side,  that  the  nature  of  this  power,  like 
that  to  legislate  for  the  District  of  Columbia,  is  absolutely  and 
totally  repugnant  to  the  existence  of  similar  power  in  the  states, 
probably  no  one  would  den}'  that  the  grant  of  the  power  to 
Congress,  as  effectually  and  perfectly  excludes  the  states  from 
all  future  legislation  on  the  subject,  as  if  express  words  had 
been  used  to  exclude  them.  And  on  the  other  hand,  if  it  were 
admitted  that  the  existence  of  this  power  in  Congress,  like  the 
power  of  taxation,  is  compatible  wnth  the  existence  of  a  similar 
power  in  the  states,  then  it  would  be  in  conformity  with  the 
contemi)orary  exposition  of  the  Constitution  (Federalist,  No. 
32),  and  with  the  judicial  construction,  given  from  time  to 
time  by  this  court,  after  the  most  deliberate  consideration,  to 
hold  that  the  mere  grant  of  such  a  power  to  Congress,  did  not 
imply  a  prohibition  on  the  states  to  exercise  the  same  power; 
that  it  is  not  the  mere  exi.stence  of  such  a  power,  but  its  exer- 
ci.sc  by  Congrcs.s,  which  may  be  incompatible  with  the  exer- 
ci.se  of  the  same  power  by  the  states,  and  that  the  states  may 
Icgi.slatc  in  the  ab.sence  of  congressional  regulations.  .  .  . 
The  diversities  of  opinion,  therefore,  which  have  existed  on 
thu  subject,  have  arisen  from  the  different  views  taken  of  the 
nature  of  this  power.  But  when  the  nature  of  a  power  like  this 
is  fipoken  of,  when  it  is  said  that  the  nature  of  the  power  re- 
quires that  it  should  be  exercised  exclusively  by  Congress,  it 
mu.st  be  intended  to  refer  to  the  subjects  of  that  power,  and  to 
say  they  arc  of  such  a  nature  as  to  require  exclusive  legisla- 
tion by  Congress.     Now  the  power  to  regulate  commerce,  em- 
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braces  a  vast  field,  containing  not  only  many,  but  exceedingly 
various  subjects,  quite  unlike  in  their  nature;  some  impera- 
tively demanding  a  single  uniform  rule,  operating  equally  on 
the  commerce  of  the  United  States  in  every  port;  and  some, 
like  the  subject  now  in  question,  as  imperatively  demanding 
that  diversity  which  alone  can  meet  the  local  necessities  of 
navigation. 

Either  absolutely  to  affirm,  or  deny  that  the  nature  of  this 
power  requires  exclusive  legislation  by  Congress,  is  to  lose 
sight  of  the  nature  of  the  subjects  of  this  power,  and  to  assert 
concerning  all  of  them,  what  is  really  applicable  but  to  a  part. 
Whatever  subjects  of  this  power  are  in  their  nature  national, 
or  admit  only  of  one  uniform  system,  or  plan  of  regulation, 
may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclu- 
sive legislation  by  Congress.  That  this  cannot  be  affirmed  of 
laws  for  the  regulation  of  pilots  and  pilotage  is  plain.  The 
act  of  1789  contains  a  clear  and  authoritative  declaration  by 
the  first  Congress,  that  the  nature  of  this  subject  is  such  that 
until  Congress  should  find  it  necessary  to  exert  its  power,  it 
should  be  left  to  the  legislation  of  the  states:  that  it  is  local 
and  not  national ;  that  it  is  likely  to  be  the  best  provided  for, 
not  by  one  system,  or  plan  of  regulation,  but  by  as  many  as 
the  legislative  discretion  of  the  several  states  should  deem  ap- 
plicable to  the  local  peculiarities  of  the  ports  within  their 
limits. 

Viewed  in  this  light,  so  much  of  this  act  of  1789  as  declares 
that  pilots  shall  continue  to  be  regulated  "by  such  laws  as  the 
states  may  respectively  hereafter  enact  for  that  purpose,"  in- 
stead of  being  held  to  be  inoperative,  as  an  attempt  to  confer 
on  the  states  a  power  to  legislate,  of  which  the  Constitution 
had  deprived  them,  is  allowed  an  appropriate  and  important 
signification.  It  manifests  the  understanding  of  Congress,  at 
the  outset  of  the  government,  that  the  nature  of  this  subject 
is  not  such  as  to  require  its  exclusive  legislation.  The  prac- 
tice of  the  states,  and  of  the  national  government,  has  been 
in  conformity  with  this  declaration,  from  the  origin  of  the 
national  government  to  this  time ;  and  the  nature  of  the  sub- 
ject when  examined  is  such  as  to  leave  no  doubt  of  the  superior 
fitness  and  propriety,  not  to  say  the  a])solute  necessity,  of  dif- 
ferent sj'stems  of  regulation,  drawn  from  local  knowledge  and 
experience,  and  conformed  to  local  wants.  How,  then,  can  we 
say  that,  by  the  mere  grant  of  power  to  regulate  commerce, 
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the  sUtes  are  deiirivcd  of  all  the  power  to  legislate  on  this 
subject,  because  from  the  nature  of  the  power  the  legislation 
of  Congress  must  be  exclusive?  This  would  be  to  affirm  that 
the  nature  of  the  power  is,  in  this  case,  something  different 
from  the  nature  of  the  subject  to  which,  in  such  case,  the 
power  extends,  and  that  the  nature  of  the  power  necessarily 
demands,  in  all  cases,  exclusive  legislation  by  Congress,  while 
the  nature  of  one  of  the  subjects  of  that  power,  not  only  does 
not  require  such  exclusive  legislation,  but  may  be  best  provided 
for  by  many  different  systems  enacted  by  the  states,  in  con- 
formity with  the  circumstances  of  the  ports  w^ithin  their  limits. 
In  construing  an  instrument  designed  for  the  formation  of  a 
povernmont,  and  in  determining  the  extent  of  one  of  its  im- 
portant grants  of  power  to  legislate,  we  can  make  no  such  dis- 
tinction between  the  nature  of  the  power  and  the  nature  of  the 
subject  on  which  that  power  was  intended  practically  to  oper. 
ate,  nor  consider  the  grant  more  extensive  by  affirming  of  the 
power,  what  is  not  true  of  its  subject  now  in  question. 

It  is  tlie  opinion  of  a  majority  of  the  court  that  the  mere 
grant  to  Congress  of  tlie  power  to  regulate  commerce  did  not 
deprive  the  states  of  power  to  regulate  pilots,  and  that  although 
Congress  has  legislated  on  this  subject,  its  legislation  mani- 
fests an  intention,  with  a  single  exception,  not  to  regulate  this 
subject,  but  to  leave  its  regulation  to  the  several  states.  To 
those  precise  questions,  which  are  all  we  are  called  on  to  de- 
cide, tliis  opinion  must  be  understood  to  be  confined.  It  does 
not  extend  to  the  question  what  other  subjects,  under  the  com- 
mercial power,  are  within  the  exclusive  control  of  Congress, 
or  may  ho  regulated  by  the  states  in  the  absence  of  all  congres- 
sional legi.slation;  nor  to  the  general  question,  how  far  any 
regulation  of  a  subject  by  Congress,  may  be  deemed  to  oper- 
ate as  an  exclusion  of  all  legislation  by  the  states  upon  the 
same  .subject.  We  decide  the  precise  questions  before  us,  upon 
what  we  deem  sound  principles,  applicable  to  this  particular 
nibjcct  in  the  state  in  which  the  legislation  of  Congress  has 
left  it.     We  go  no  further. 

We  have  not  adverted  to  the  practical  consequences  of  hold- 
ing that  the  .states  po.ssess  no  power  to  legi.slate  for  the  regula- 
tion of  pilot.s,  though  in  our  apprehension  these  would  be  of 
the  most  serious  importance.  For  more  tlian  sixty  years  this 
«tibject  has  been  acted  on  by  the  states,  and  the  systems  of 
•ome  of  them  created  and  of  others  essentially  modified  during 
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that  period.  To  hold  that  pilotage  fees  and  penalties  demanded 
and  received  during  that  time,  have  been  illegally  exacted, 
under  color  of  void  laws,  would  work  an  amount  of  mischief 
which  a  clear  conviction  of  constitutional  duty,  if  entertained, 
must  force  us  to  occasion,  but  which  could  be  viewed  by  no 
just  mind  without  deep  regret.  Nor  would  the  mischief  be 
limited  to  the  past.  If  Congress  were  now  to  pass  a  law  adopt- 
ing the  existing  state  laws,  if  enacted  without  authority,  and 
in  violation  of  the  Constitution,  it  would  seem  to  us  to  be  a  new 
and  questionable  mode  of  legislation. 

If  the  grant  of  commercial  power  in  the  Constitution  has 
deprived  the  states  of  all  power  to  legislate  for  the  regulation 
of  pilots,  if  their  laws  on  this  subject  are  mere  usurpations 
upon  the  exclusive  power  of  the  general  government,  and  ut- 
terly void,  it  may  be  doubted  whether  Congress  could,  with 
propriety,  recognize  them  as  laws,  and  adopt  them  as  its  own 
acts;  and  how  are  the  legislatures  of  the  states  to  proceed  in 
future,  to  watch  over  and  amend  these  laws,  as  the  progressive 
wants  of  a  growing  commerce  will  require,  when  the  members 
of  those  legislatures  are  made  aware  that  they  cannot  legislate 
on  this  subject  without  violating  the  oaths  they  have  taken  to 
support  the  Constitution  of  the  United  States? 

We  are  of  opinion  that  this  state  law  was  enacted  by  virtue 
of  a  power,  residing  in  the  state  to  legislate;  that  it  is  not  in 
conflict  with  any  law  of  Congress;  that  it  does  not  interfere 
with  any  system  which  Congress  has  established  by  making 
regulations,  or  by  intentionally  leaving  individuals  to  their  own 
unrestricted  action;  that  this  law  is  therefore  valid,  and  the 
judgment  of  the  Supreme  Court  of  Pennsylvania  in  each  case 
must  be  affirmed. 

Mr.  Justice  McLean  and  Mr.  Justice  Wayne  dissented; 
and  Mr.  Justice  Daniel,  although  he  concurred  in  the  judg- 
ment  of  the  court,   yet   dissented   from   its   reasoning.    .    .    . 

Note. — The  rule  of  the  principal  case,  which  has  been  generally  ad- 
hered to  since  this  decision,  was  first  formulated  in  the  Supreme  Court 
by  Mr.  Justice  Woodbury  in  The  License  Cases  (1846),  5  Howard,  504, 
624,  where  he  said: 

There  Is  much  in  connection  with  foreign  commerce  which  is 
local  within  each  State,  convenient  for  its  regulation  and  use- 
ful to  the  public,  to  be  acted  on  by  each  till  the  power  is 
abused  or  some  course  is  taken  by  Congress  conflicting  with 
it.  Such  are  the  deposit  of  ballast  In  harbours,  the  extension 
of  wharves  Into  tidewater,  the  supervision  of  the  anchorage 
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of  ships,  the  removal  of  obstructions,  the  allowance  of 
bridges  with  suitable  draws,  and  various  other  matters  that 
need  not  be  enumerated,  besides  the  exercise  of  numerous 
police  and  health  powers,  which  are  also  by  many  claimed 
upon  different  grounds.  .  .  .  The  States,  not  conflict- 
ing with  any  uniform  and  general  regulations  by  Congress  as 
to  foreign  commerce,  must  for  convenience,  if  not  necessity, 
from  the  very  nature  of  the  power,  not  be  debarred  from  any 
legislation  of  a  local  and  detailed  character  on  matters  con- 
nected with  that  commerce  omitted  by  Congress.  And  to  hold 
the  power  of  Congress  as  to  such  topics  exclusive,  in  every  re- 
spect, and  prohibitory  to  the  States,  though  never  exercised  by 
Congress,  as  fully  as  when  in  active  operation,  which  is  the 
opposite  theory,  would  create  Infinite  inconvenience,  and 
detract  much  from  the  cordial  cooperation  and  consequent 
harmony  between  both  governments,  in  their  appropriate 
spheres.  It  would  nullify  numerous  useful  laws  and  regula- 
tions In  all  the  Atlantic  and  commercial  States  in  the  Union. 
At  a  still  earlier  date,  Daniel  Webster,  as  counsel  for  the  appellant 

\n  Gibbons  v.  Ogden   (1824),  9  Wheaton,  1,  14,  had  said: 

It  should  be  repeated,  that  the  words  used  in  the  consti- 
tution, "to  regulate  commerce,"  are  so  very  general  and  ex- 
tensive, that  they  might  be  construed  to  cover  a  vast  field 
of  legislation,  part  of  which  has  always  been  occupied  by 
State  laws:  and,  therefore,  the  words  must  have  a  reasonable 
construction,  and  the  power  should  be  considered  as  exclu- 
sively vested  In  Congress,  so  far,  and  so  far  only,  as  the 
nature  of  the  power  requires. 
The  pilotage  laws  of  the  United  States  are  well  summarized  and  the 

doctrine  of  the  principal  case  is  affirmed  in  Anderson  v.  Pacific  Coast 

Steamship  Co.    (1912),  225  U.  S.  187. 
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Supreme  Court  of  the  United  States.     1895. 
158  United  States,  564. 

Orip'nal. 

[This  case  ^ew  out  of  the  situation  created  by  the  railway 
.strike  in  Chicago  in  the  summer  of  1894.  By  direction  of  the 
Attorney-General  of  the  United  States,  the  di.strict  attorney  for 
the  Northern  District  of  Illinois  filed  a  bill  of  complaint  in  the 
Circuit  Court  of  the  United  States  in  wliich  it  was  averred 
that  the  twenty-two  railroads  named  therein  were  engaged  in 
the  basiness  of  interstate  commerce  and  in  the  transportation 
of  the  United  States  mails;  that  four  of  the  defendants,  offi- 
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cers  of  the  American  Railway  Union,  had  combined  with  others 
to  compel  an  adjustment  of  a  dispute  between  the  Pullman 
Palace  Car  Company  and  its  emploj^ees  by  boycotting  the  cars 
of  the  company;  that  to  make  the  boycott  effective,  they  had 
prevented  certain  of  the  railroads  running  out  of  Chicago  from 
operating  their  trains,  and  were  combining  to  extend  such 
boycott  against  the  Pullman  cars  by  causing  strikes  among 
employees  of  all  roads  attempting  to  haul  the  same;  that  the 
defendants  and  others  unknown  proceeded  by  collecting  to- 
gether in  large  numbers,  by  threats,  intimidation,  force  and 
violence,  to  prevent  the  said  railways  from  employing  other 
persons  to  fill  the  vacancies  aforesaid ;  that  the  defendants  and 
others  unknown  did  with  force  and  violence  obstruct,  derail, 
and  wreck  the  engines  and  trains  of  the  said  railways,  both 
passenger  and  freight,  engaged  in  interstate  commerce  and  in 
carrying  the  United  States  mails.  Following  these  allegations 
was  a  prayer  for  an  injunction.  The  court  thereupon  ordered 
an  injunction  commanding  the  defendants  **and  all  persons 
combining  and  conspiring  with  them,  and  all  other  persons 
whomsoever  absolutely  to  desist  and  refrain  from"  doing  the 
unlawful  acts  specified  in  the  bill.  The  injunction  was  served 
on  those  of  the  defendants  who  are  here  as  petitioners.  On 
December  14,  these  petitioners  were  found  guilty  of  contempt 
and  sentenced  to  imprisonment  in  the  county  jail  for  terms 
varying  from  three  to  six  months.  Having  been  committed  to 
jail,  they  on  January  14,  1895,  applied  to  this  court  for  a  writ 
of  error  and  also  a  writ  of  habeas  corpus.  The  former  was 
denied  on  the  ground  that  the  order  of  the  Circuit  Court  was 
not  a  final  judgment  or  decree.  The  latter  is  now  to  be  con- 
sidered.] 

Mr.  Justice  Brewer  .  .  .  delivered  the  opinion  of  the 
court. 

The  case  presented  by  the  bill  is  this:  The  United  States, 
finding  that  the  interstate  transportation  of  persons  and  prop- 
erty, as  well  as  the  carriage  of  the  mails,  is  forcibly  obstructed, 
and  that  a  combination  and  conspiracy  exists  to  subject  the 
control  of  such  transportation  to  the  will  of  the  conspirators, 
applied  to  one  of  their  courts,  sitting  as  a  court  of  equity,  for 
an  injunction  to  restrain  such  obstruction  and  prevent  carry- 
ing into  effect  such  conspiracy.  Two  questions  of  imi)ortance 
are  suggested :  First.  Are  the  relations  of  the  general  gov- 
ernment to  interstate  commerce  and  the  transportation  of  the 
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mails  such  as  to  authorize  a  direct  interference  to  prevent  a 
forcible  obstruction  thereof  ?  Second.  If  authority  exists,  as 
authority  in  government  implies  both  power  and  duty,  has  a 
court  of  equity  jurisdiction  to  issue  an  injunction  in  aid  of  the 
performance  of  such  duty. 

First.  What  are  the  relations  of  the  general  government  to 
interstate  commerce  and  the  transportation  of  the  mails?  They 
are  those  of  direct  supervision,  control,  and  management. 
While  under  the  dual  system  which  prevails  with  us  the  powers 
of  government  are  distributed  between  the  State  and  the  Nation, 
and  while  the  latter  is  properly  styled  a  government  of  enum- 
erated powers,  yet  within  the  limits  of  such  enumeration  it  has 
all  the  attributes  of  sovereignty,  and,  in  the  exercise  of  those 
enumerated  powers,  acts  directly  upon  the  citizen,  and  not 
through  the  intermediate  agency  of  the   State.    .    .    . 

Among  the  powers  expressly  given  to  the  national  govern- 
ment are  the  control  of  interstate  commerce  and  the  creation 
and  management  of  a  post-office  system  for  the  nation.     . 
[Here  follows  a  consideration  of   the  statutes  passed   in  the 
exercise  of  these  powers.] 

Obviously  these  powers  given  to  the  national  government 
over  interstate  commerce  and  in  respect  to  the  transportation 
of  the  mails  were  not  dormant  and  unused.  Congress  had 
taken  hnld  of  these  two  matters,  and  by  various  and  specific 
acts  had  assumed  and  exercised  the  powers  given  to  it,  and 
was  in  full  discharge  of  its  duty  to  regulate  interstate  com- 
merce and  carry  the  mails.  The  validity  of  such  exercise  and 
the  exclusivcness  of  its  control  had  been  again  and  again  pre- 
sented to  this  court  for  consideration.  It  is  curious  to  note 
the  fact  that  in  a  large  proportion  of  the  cases  in  respect  to 
interstate  commerce  brought  to  this  court  the  question  pre- 
sented was  of  the  validity  of  state  legislation  in  its  bearings 
upon  interstate  commerce,  and  the  uniform  course  of  decision 
has  been  to  declare  that  it  is  not  within  the  competency  of  a 
State  to  legislate  in  such  a  manner  as  to  obstruct  interstate 
commerce.  If  a  State  with  its  recognized  powers  of  sovereignty 
is  impotf-nt  to  obstruct  interstate  commerce,  can  it  be  that 
any  mere  voluntary  a.ssociation  of  individuals  within  the  limits 
of  that  State  has  a  power  which  the  State  itself  does  not 
possess! 

A.^,  under  the  Constitution,  power  over  interstate  commerce 
and  tte  transportation  of  tlie  mails  is  vested  in  the  national 


IN  RE  DEBS.  885 

government,  and  Congress  by  virtue  of  sncTi  grant  has  assumed 
actual  and  direct  control,  it  follows  that  the  national  govern- 
ment may  prevent  any  unlawful  and  forcible  interference  there- 
with. But  how  shall  this  be  accomplished?  Doubtless,  it  is 
within  the  competency  of  Congress  to  prescribe  by  legislation 
that  any  interference  with  these  matters  shall  be  offenses  against 
the  United  States,  and  prosecuted  and  punished  by  indictment 
in  the  proper  courts.  But  is  that  the  only  remedy?  Have  the 
vast  interests  of  the  nation  in  interstate  commerce,  and  in  the 
transportation  of  the  mails,  no  other  protection  than  lies  in 
the  possible  punishment  of  those  who  interfere  with  it?  To 
ask  the  question  is  to  answer  it.  By  article  3,  section  2, 
clause  3,  of  the  Federal  Constitution  it  is  provided:  "The  trial 
of  all  crimes  except  in  cases  of  impeachment  shall  be  by  jury; 
and  such  trial  shall  be  held  in  the  State  where  the  said  crime 
sliall  have  been  committed."  If  all  the  inhabitants  of  a  State, 
or  even  a  great  body  of  them,  should  combine  to  obstruct  inter- 
state commerce  or  the  transportation  of  the  mails,  prosecutions 
for  such  offenses  had  in  such  a  community  would  be  doomed 
in  advance  to  failure.  And  if  the  certainty  of  such  failure 
was  known,  and  the  national  government  had  no  other  way  to 
enforce  the  freedom  of  interstate  commerce  and  the  transporta- 
tion of  the  mails  than  by  prosecution  and  punishment  for 
interference  therewith,  the  whole  interests  of  the  nation  in  these 
respects  would  be  at  the  absolute  mercy  of  a  portion  of  the 
inhabitants  of  that  single  State. 

But  there  is  no  such  impotency  in  the  national  government. 
The  entire  strength  of  the  nation  may  be  used  to  enforce  in 
any  part  of  the  land  the  full  and  free  exercise  of  all  national 
powers  and  the  security  of  all  rights  entrusted  by  the  Constitu- 
tion to  its  care.  The  strong  arm  of  the  national  government 
may  be  put  forth  to  brush  away  all  obstructions  to  the  freedom 
of  interstate  commerce  or  the  transportation  of  the  mails.  If 
the  emergency  arises,  the  army  of  the  Nation,  and  all  its 
militia,  are  at  the  service  of  the  Nation  to  compel  obedience  to 
its  laws. 

But  passing  to  the  second  question,  is  there  no  other  alter- 
native than  the  use  of  force  on  the  part  of  the  executive  au- 
thorities whenever  obstructions  arise  to  the  freedom  of  inter- 
state commerce  or  the  transportation  of  the  mails?  Is  the  army 
the  only  instrument  by  which  rights  of  the  public  can  be  en- 
forced and  the  peace  of  the  nation  preserved?     Grant  that  any 
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public  nuisance  may  be  forcibly  abated  either  at  the  instance 
of  the  authorities,  or  by  any  individual  suffering  private  dam- 
age therefrom,  the  existence  of  this  right  of  forcible  abatement 
is  not  inconsistent  with  nor  does  it  destroy  the  right  of  appeal 
in  an  orderly  way  to  the  courts  for  a  judicial  determination, 
and  an  exercise  of  their  powers  by  writ  of  injunction  and  other- 
wise to  accomplish   the  same   result.    .    .    . 

So,  in  the  case  before  us,  the  right  to  use  force  does  not 
exclude  the  right  of  appeal  to  the  courts  for  a  judicial  deter- 
mination and  for  the  exercise  of  all  their  powers  of  prevention. 
Indeed,  it  is  more  to  the  praise  than  to  the  blame  of  the  gov- 
ernment, that,  instead  of  determining  for  itself  questions  of 
right  and  wrong  on  the  part  of  these  petitioners  and  their 
associates  and  enforcing  that  determination  by  the  club  of  the 
policeman  and  the  bayonet  of  the  soldier,  it  submitted  all  those 
questions  to  the  peaceful  determination  of  judicial  tribunals, 
and  invoked  their  consideration  and  judgment  as  to  the  measure 
of  its  rights  and  powers  and  the  correlative  obligations  of  those 
against  whom  it  made  complaint.  And  it  is  equally  to  the 
credit  of  the  latter  that  the  judgment  of  those  tribunals  w^as 
by  the  great  body  of  them  respected,  and  the  troubles  which 
threatened  so  much  disaster  terminated. 

Neither  can  it  be  doubted  that  the  government  has  such  an 
interest  in  the  subject-matter  as  enables  it  to  appear  as  party 
plaintiff  in  this  suit.  It  is  said  that  equity  only  interferes  for 
the  protection  of  property,  and  that  the  government  has  no 
property  interest.  A  sufficient  reply  is  that  the  United  States 
have  a  property  in  the  mails,  the  protection  of  which  was  one 
of  the  purposes  of  this  bill.    .    .    . 

We  do  not  care  to  place  our  d  vision  upon  this  ground  alone. 
Every  government,  entrusted,  by  the  very  terms  of  its  being, 
with  powers  and  duties  to  be  exercised  and  discharged  for  the 
general  welfare,  has  a  right  to  apply  to  its  own  courts  for  any 
proper  a.ssi.stance  in  the  exercise  of  the  one  and  the  discharge 
of  the  other,  and  it  is  no  sufficient  answer  to  its  appeal  to  one 
of  those  courts  that  it  has  no  pecuniary  interest  in  the  matter. 
The  obligation  which  it  is  under  to  promote  the  interest  of  all, 
and  to  prevent  the  wrongdoing  of  one  resulting  in  injury  to 
the  general  welfare,  is  often  of  itself  sufficient  to  give  it  stand- 
ing? in  the  court.  [Here  follows  a  discussion  of  United  States 
V.  Ran  Jacinto  Tin  Co.,  125  U.  S.  273,  285,  and  United  States 
V.  Boll  Telephone  Compnny.  128  U.  S.  315,  367.] 
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It  is  obvious  from  these  decisions  that  while  it  is  not  the 
province  of  the  government  to  interfere  in  any  mere  matter  of 
private  controversy  between  individuals,  or  to  use  its  great 
powers  to  enforce  the  rights  of  one  against  another,  yet,  when- 
ever the  wrongs  complained  of  are  such  as  affect  the  public 
at  large,  and  are  in  respect  of  matters  which  by  the  Consti- 
tution are  entrusted  to  the  care  of  the  Nation,  and  concerning 
which  the  Nation  owes  the  duty  to  all  the  citizens  of  securing 
to  them  their  common  rights,  then  the  mere  fact  that  the  gov- 
ernment has  no  pecuniary  interest  in  the  controversy  is  not 
sufficient  to  exclude  it  from  the  courts,  or  prevent  it  from  tak- 
ing measures  therein  to  fully  discharge  those  constitutional 
duties. 

The  national  government,  given  by  the  Constitution  power 
to  regulate  interstate  commerce,  has  by  express  statute  as- 
sumed jurisdiction  over  such  commerce  when  carried  upon 
railroads.  It  is  charged,  therefore,  with  the  duty  of  keeping 
those  highways  of  interstate  commerce  free  from  obstruction, 
for  it  has  always  been  recognized  as  one  of  the  powers  and 
duties  of  a  government  to  remove  obstructions  from  the  high- 
way under  its  control.    .    .    . 

It  is  said  that  the  jurisdiction  heretofore  exercised  by  the 
national  government  over  highways  has  been  in  respect  to  water- 
ways— the  natural  highways  of  the  country — and  not  over  arti- 
ficial highways  such  as  railroads;  but  the  occasion  for  the 
exercise  by  Congress  of  its  jurisdiction  over  the  latter  is  of 
recent  date.  Perhaps  the  first  act  in  the  course  of  such  legis- 
lation is  that  heretofore  referred  to,  of  June  14,  1866,  but  the 
basis  upon  which  rests  its  jurisdiction  over  artificial  highways 
is  the  same  as  that  which  supports  it  over  the  natural  higliways. 
Both  spring  from  the  power  to  regulate  commerce.  The  na- 
tional government  has  no  separate  dominion  over  a  river  within 
the  limits  of  a  State;  its  jurisdiction  there  is  like  that  over 
land  in  the  same  State.  Its  control  over  the  river  is  simply 
by  virtue  of  the  fact  that  it  is  one  of  the  highways  of  inter- 
state and  international  commerce.  The  great  case  of  Gibbons 
V.  Ogden,  9  Wheat.  1,  197,  in  which  the  control  of  Congress 
over  inland  waters  was  asserted,  rested  that  control  on  the 
grant  of  the  power  to  regulate  commerce.    .    .    . 

See  also  Oilman  v.  Philadelphia,  3  Wall.  713,  725,  in  which 
it  was  said:    "Wherever  'commerce  among  the   States'  goes, 
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the  power  of  tlic  nation,  as  represented  in  this  court,  goes  with 
it  to  protect  and  enforce  its  rights." 

Up  to  a  recent  date  commerce,  both  interstate  and  inter- 
national, was  mainly  by  water,  and  it  is  not  strange  that  both 
the  legislation  of  Congress  and  the  cases  in  the  courts  have  been 
principally  concerned  therewith.  The  fact  that  in  recent  years 
interstate  commerce  has  come  mainly  to  be  carried  on  by  rail- 
roads and  over  artificial  highways  has  in  no  manner  narrowed 
the  scope  of  the  constitutional  provision,  or  abridged  the  power 
of  Congress  over  such  commerce.  On  the  contrary  the  same 
fullness  of  control  exists  in  the  one  case  as  in  the  other,  and 
the  same  power  to  remove  obstructions  from  the  one  as  from 
the  other. 

Constitutional  provisions  do  not  change,  but  their  operation 
extends  to  new  matters  as  the  modes  of  business  and  the  habits 
of  life  of  the  people  vary  with  each  succeeding  generation.  The 
law  of  the  common  carrier  is  the  same  today  as  when  trans- 
portation on  land  was  by  coach  and  wagon,  and  on  water  by 
canal  boat  and  sailing  vessel,  yet  in  its  actual  operation  it 
touches  and  regulates  transportation  by  modes  then  unknown, 
the  railroad  train  and  the  steamship.  Just  so  is  it  with  the 
grant  to  the  national  government  of  power  over  interstate  com- 
merce. The  Constitution  has  not  changed.  The  power  is  the 
same.  But  it  operates  today  upon  modes  of  interstate  com- 
merce unkno\vn  to  the  fathers,  and  it  will  operate  with  equal 
force  upon  any  new  modes  of  such  commerce  which  the  future 
may  develop.    .    .    . 

The  petition  for  a  writ  of  habeas  corpus  is 

Denied. 


THE  ADDYSTONE  PIPE  &  STEEL  COMPANY  v.  UNITED 

STATES. 

Supreme  Ck)UBT  or  the  United  States.    1899. 
175  United  States,  211. 

Appeal  from  the  Court  of  Appeals  for  the  Sixth  Circuit. 

This  proceeding  was  commenced  in  behalf  of  the  United 
States,  under  the  so-called  anti-trust  act  of  Congress,  of  July 
2,  1890,  c.  647,  26  Stat.  209,     ...     /or  the  purpose  of  ob- 
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taining  an  injunction  perpetually  enjoining  the  six  corporations, 
who  were  made  defendants,  and  who  were  engaged  in  the  manu- 
facture, sale  and  transportation  of  iron  pipe  at  their  respective 
places  of  business  in  the  States  of  their  residence,  from  further 
acting  under  or  carrying  on  the  combination  alleged  in  the  pe- 
tition to  have  been  entered  into  between  them  and  which  was 
stated  to  be  an  illegal  and  unlawful  one  under  the  act  above 
mentioned,  because  it  was  in  restraint  of  trade  and  commerce 
among  the  States,  etc.     .     ,     . 

Mr.  Justice  Peckham  ....  delivered  the  opinion  of  the 
court.     .     .     . 

Assuming,  for  the  purpose  of  the  argument,  that  the  contract 
in  question  herein  does  directly  and  substantially  operate  as  a 
restraint  upon  and  as  a  regulation  of  interstate  commerce,  it  is 
yet  insisted  by  the  appellants  at  the  threshold  of  the  inquiry 
that  by  the  true  construction  of  the  Constitution,  the  power  of 
Congress  to  regulate  interstate  commerce  is  limited  to  its  pro- 
tection from  acts  of  interference  by  state  legislation  or  by 
means  of  regulations  made  under  the  authority  of  the  State  by 
some  political  subdivision  thereof,  including  also  Congressional 
power  over  common  carriers,  elevator,  gas  and  water  compa- 
nies, for  reasons  stated  to  be  peculiar  to  such  carriers  and  com- 
panies, but  that  it  does  not  include  the  general  power  to  inter- 
fere with  or  prohibit  private  contracts  between  citizens,  even 
though  such  contracts  have  interstate  commerce  for  their  object, 
and  result  in  a  direct  and  substantial  obstruction  to  or  regula- 
tion of  that  commerce. 

This  argument  is  founded  upon  the  assertion  that  the  reason 
for  vesting  in  Congress  the  power  to  regulate  commerce  was  to 
insure  uniformity  of  regulation  against  conflicting  and  discrimi- 
nating state  legislation ;  and  the  further  assertion  that  the  Con- 
stitution guarantees  liberty  of  private  contract  to  the  citizen  at 
least  upon  commercial  subjects,  and  to  that  extent  the  guaranty 
operates  as  a  limitation  on  the  power  of  Congress  to  regulate 
commerce.  Some  remarks  are  quoted  from  the  opinions  of  Chief 
Justice  Marshall  .  .  .  and  from  the  opinions  of  other  jus- 
tices of  this  court,  ...  all  of  which  are  to  the  effect  that 
the  object  of  vesting  in  Congress  the  power  to  regulate  inter- 
state commerce  was  to  insure  uniformity  of  regulation  against 
conflicting  and  discriminating  state  legislation.  The  further 
remark  is  quoted  from  Railroad  Company  v.  Richmond,  19  Wall. 
584,  that  the  power  of  Congre&s  to  regulate  commerce  was  never 
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intended  to  be  exercised  so  as  to  interfere  with  private  contracts 
not  designed  at  the  time  they  were  made  to  create  impediments 
to  such  commerce.     .     .     . 

The  reasons  which  may  have  caused  the  framers  of  the  Con- 
stitution to  repose  the  power  to  regulate  interstate  commerce  in 
Congress  do  not,  however,  affect  or  limit  the  extent  of  the  power 
itself.     .     .     . 

Under  this  grant  of  power  to  Congress,  that  body,  in  our  judg- 
ment, may  enact  such  legislation  as  shall  declare  void  and  pro- 
hibit the  performance  of  any  contract  between  individuals  or 
corporations  where  the  natural  and  direct  effect  of  such  a  con- 
tract will  be,  when  carried  out,  to  directly,  and  not  as  a  mere 
incident  to  other  and  innocent  purposes,  regulate  to  any  sub- 
stantial extent  interstate  commerce.  (And  when  we  speak  of 
interstate  we  also  include  in  our  meaning  foreign  commerce.) 
We  do  not  as.sent  to  the  correctness  of  the  proposition  that  the 
constitutional  guaranty  of  liberty  to  the  individual  to  enter  into 
private  contracts  limits  the  power  of  Congress  and  prevents  it 
from  legislating  upon  the  subject  of  contracts  of  the  class  men- 
tioned. 

The  power  to  regulate  interstate  commerce  is,  as  stated  by 
Chief  Justice  Marshall,  full  and  complete  in  Congress,  and 
there  is  no  limitation  in  the  grant  of  the  power  which  excludes 
private  contracts  of  the  nature  in  question  from  the  jurisdiction 
of  that  body.  Nor  is  any  such  limitation  contained  in  that  other 
clau.se  of  the  Constitution,  which  provides  that  no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of 
law.  It  has  been  held  that  the  word  ''liberty,"  as  used  in  the 
Constitution,  was  not  to  be  confined  to  the  mere  liberty  of  per- 
son, but  included,  among  others,  a  right  to  enter  into  certain 
classes  of  contracts  for  the  purpose  of  enabling  the  citizen  to 
carry  on  his  business.  Allgej'er  v.  Louisiana,  165  U.  S.  578; 
United  States  v.  Joint  Traffic  Association,  171  U.  S.  505,  572. 
But  it  has  never  been,  and  in  our  opinion  ought  not  to  be,  held 
that  the  word  included  the  right  of  an  individual  to  enter  into 
private  contracts  upon  all  subjects,  no  matter  what  their  nature 
and  wholly  irrespective  (among  other  things)  of  the  fact  that 
they  would,  if  performed,  result  in  the  regulation  of  interstate 
commerce  and  in  the  violation  of  an  act  of  Congress  upon  that 
Hubject.  The  provision  in  the  Constitution  does  not,  as  we  be- 
lieve, exclude  Congress  from  legislating  with  regard  to  contracts 
of  the  above  nature  while  in  the  exercise  of  its  constitutional 


SECOND  EMPLOYERS'  LIABILITY  CASES.       891 

right  to  regulate  commerce  among  the  States.  On  the  contrary, 
we  think  the  provision  regarding  the  liberty  of  the  citizen  is, 
to  some  extent,  limited  by  the  commerce  clause  of  the  Constitu- 
tion, and  that  the  power  of  Congress  to  regulate  interstate  com- 
merce comprises  the  right  to  enact  a  law  prohibiting  the  citizen 
from  entering  into  those  private  contracts  which  directly  and 
substantially,  and  not  merely  indirectly,  remotely,  incidentally 
and  collaterally,  regulate  to  a  greater  or  less  degree  commerce 
among  the  States.     .     .     . 

The  private  contracts  may  in  truth  be  as  far  reaching  in  their 
effect  upon  interstate  commerce  as  would  be  the  legislation  of  a 
single  State  of  the  same  character.     .     .     . 

^Vhat  sound  reason  can  be  given  why  Congress  should  have 
the  power  to  interfere  in  the  case  of  the  State,  and  yet  have 
none  in  the  case  of  the  individual?  Commerce  is  the  important 
subject  of  consideration,  and  anything  which  directly  obstructs 
and  thus  regulates  that  commerce  which  is  carried  on  among 
the  States,  whether  it  is  state  legislation  or  private  contracts 
between  individuals  or  corporations,  should  be  subject  to  the 
power  of  Congress  in  the  regulation  of  that  commerce.     .     .     . 

To  the  extent  that  the  present  decree  includes  in  its  scope 
the  enjoining  of  defendants  .  .  .  from  combining  in  regard 
to  contracts  for  selling  pipe  in  their  own  State,  it  is  modified, 
and  limited  to  that  portion  of  the  combination  or  agreement 
which  is  interstate  in  its  character.  As  thus  modified,  the  de- 
cree is  Affirmed. 


SECOND  EMPLOYERS'  LIABILITY  CASES. 

SuPBEME  Court  of  the  United  States.     1912. 
223  United  States,  1. 

Error  to  the  Supreme  Court  of  Errors  of  the  State  of  Con- 
necticut, and  to  the  Circuit  Courts  of  the  United  States  for  the 
Districts  of  IMinnesota  and  of  Massachusetts. 

[By  the  Employers'  Liability  Act  of  April  22,  1908,  35  Stat. 
65,  as  amended  April  5,  1910,  36  Stat.  291,  Congress  deter- 
mined the  liability  of  common  carriers  by  railroad  engaged  in 
interstate  or  foreign  commerce  to  their  employes  who  were 
injured  while  engaged  in  such  commerce.  Pursuant  to  these  acts 
suits  were  instituted  against  the  New  York,  New  Haven  and 
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Hartford  Railway  and  the  the  Northern  Pacific  Railway  to  re- 
cover for  the  injur}'  or  death  of  their  employes.  In  each  case 
the  defendant  disputed  the  validity  of  the  act,  and  in  the  Con- 
necticut case,  No.  120,  it  was  also  argued  with  success  that 
even  if  the  act  were  valid  it  could  give  rise  to  no  right  of 
action  which  was  enforceable  in  the  courts  of  that  State,  82 
Conn.  373.     In  all  the  cases  a  writ  of  error  was  sued  out.] 

Mr.  Justice  Van  Devanter  .  .  .  delivered  the  opinion  of 
the  court. 

The  principal  questions  presented  in  these  cases  as  discussed 
at  the  bar  and  in  the  briefs  are:  1.  May  Congress,  in  the 
exertion  of  its  power  over  interstate  commerce,  regulate  the 
relations  of  common  carriers  by  railroad  and  their  employes 
while  both  are  engaged  in  such  commerce?  2.  Has  Congress 
exceeded  its  power  in  that  regard  by  prescribing  the  regula- 
tions which  are  embodied  in  the  act  in  question?  3.  Do  those 
regulations  supersede  the  laws  of  the  States  in  so  far  as  the 
latter  cover  the  same  field?  4.  May  rights  arising  under  those 
regulations  be  enforced,  as  of  right,  in  the  courts  of  the  States 
when  their  jurisdiction,  as  fixed  by  local  laws,  is  adequate  to 
the  occasion? 

The  clauses  in  the  Constitution  (Art.  I,  §  8,  clauses  3  and  18) 
which  confer  upon  Congress  the  power  **to  regulate  commerce 
.  .  .  among  the  several  States"  and  "to  make  all  laws  which 
shall  be  neces.sary  and  proper"  for  the  purpose  have  been  con- 
sidered by  this  court  so  often  and  in  such  varied  connections 
that  some  propositions  bearing  upon  the  extent  and  nature  of 
this  power  have  come  to  be  so  firmly  settled  as  no  longer  to 
be  open  to  dispute,  among  them  being  these : 

1.  The  term  "commerce"  comprehends  more  than  the  mere 
exchanj?e  of  goods.  It  embraces  commercial  intercourse  in  all 
it^  branches,  including  transportation  of  passengers  and  prop- 
erty by  common  carriers,  whether  carried  on  by  water  or  by 
land. 

2.  The  phrase  "among  the  several  States"  marks  the  dis- 
tinction, for  the  purpo.se  of  governmental  regulation,  between 
commerce  which  concerns  two  or  more  States  and  commerce 
which  is  confined  to  a  single  State  and  does  not  affect  other 
States,  the  power  to  regulate  the  former  being  conferred  upon 
Conprrcss  and  the  regulation  of  the  latter  remaining  with  the 
8tate.8  .severally. 

3.  "To  regulate,"  in  the  sen.se  intended,  is  to  foster,  protect, 
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control  and  restrain,  with  appropriate  regard  for  the  welfare 
of  those  who  are  immediately  concerned  and  of  the  public  at 
large. 

4.  This  power  over  commerce  among  the  States,  so  conferred 
upon  Congress,  is  complete  in  itself,  extends  incidentally  to 
every  instrument  and  agent  by  which  such  commerce  is  car- 
ried on,  may  be  exerted  to  its  utmost  extent  over  every  part 
of  such  commerce,  and  is  subject  to  no  limitations  save  such 
as  are  prescribed  in  the  Constitution.  But,  of  course,  it  does 
not  extend  to  any  matter  or  thing  which  does  not  have  a  real 
or  substantial  relation  to  some  part  of  such  commerce. 

5.  Among  the  instruments  and  agents  to  which  the  power 
extends  are  the  railroads  over  which  transportation  from  one 
State  to  another  is  conducted,  the  engines  and  cars  by  which 
such  transportation  is  effected,  and  all  who  are  in  any  wise 
engaged  in  such  transportation,  whether  as  common  carriers 
or  as  their  employes. 

6.  The  duties  of  common  carriers  in  respect  of  the  safety 
of  their  emploj^es,  while  both  are  engaged  in  commerce  among 
the  States,  and  the  liability  of  the  former  for  injuries  sus- 
tained by  the  latter,  while  both  are  so  engaged,  have  a  real 
or  substantial  relation  to  such  commerce,  and  therefore  are 
within  the  range  of  this  power.    .    .    . 

As  is  well  said  in  the  brief  prepared  by  the  late  Solicitor- 
General:  **  Interstate  commerce — if  not  always,  at  any  rate 
when  the  commerce  is  transportation — is  an  act.  Congress, 
of  course,  can  do  anything  which,  in  the  exercise  by  itself  of 
a  fair  discretion,  may  be  deemed  appropriate  to  save  the  act 
of  interstate  commerce  from  prevention  or  interruption,  or  to 
make  that  act  more  secure,  more  reliable  or  more  efficient. 
The  act  of  interstate  commerce  is  done  by  the  labor  of  men 
and  with  the  help  of  things;  and  these  men  and  things  are 
the  agents  and  instruments  of  the  commerce.  If  the  agents 
or  instruments  are  destroyed  while  they  are  doing  the  act,  com- 
merce is  stopped ;  if  the  agents  or  instruments  are  interrupted, 
commerce  is  interrupted ;  if  the  agents  or  instruments  are  not 
of  the  right  kind  or  quality,  commerce  in  consequence  becomes 
slow  or  costly  or  unsafe  or  otherwise  inefficient;  and  if  the 
conditions  under  which  the  agents  or  instruments  do  the  work 
of  commerce  are  wrong  or  disadvantageous,  those  bad  condi- 
tions may  and  often  will  prevent  or  interrupt  the  act  of  com- 
merce or  make  it  loss  oxpoditious,  less  reliable,  less  economical 
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and  less  secure.  Therefore,  Congress  may  legislate  about  the 
agents  and  instruments  of  interstate  commerce,  and  about  the 
conditions  under  whicli  those  agents  and  instruments  perform 
the  work  of  interstate  commerce,  whenever  such  legislation 
bears,  or  in  the  exercise  of  a  fair  legislative  discretion  can  be 
deemed  to  bear,  upon  the  reliability  or  promptness  or  economy 
or  security  or  utility  of  the  interstate  commerce  act/' 

In  view  of  these  settled  propositions,  it  does  not  admit  of 
doubt  that  the  answer  to  the  first  of  the  questions  before 
stated  must  be  that  Congress,  in  the  exertion  of  its  power  over 
interstate  commerce,  may  regulate  the  relations  of  common  car- 
riers by  railroad  and  their  employes,  while  both  are  engaged 
in  such  commerce,  subject  always  to  the  limitations  prescribed 
in  the  Constitution,  and  to  the  qualification  that  the  particulars 
in  which  those  relations  are  regulated  must  have  a  real  or 
substantial  connection  with  the  interstate  commerce  in  which 
the  carriers  and  their  employes  are  engaged. 

We  come,  then,  to  inquire  wiiether  Congress  has  exceeded 
its  power  in  tliat  regard  by  prescribing  the  regulations  em- 
bodied in  the  present  act.  It  is  objected  that  it  has,  (1)  be- 
cause the  abrogation  of  the  fellow-servant  rule,  the  extension 
of  the  carrier's  liability  to  cases  of  death,  and  the  restriction 
of  the  defenses  of  contributory  negligence  and  assumption  of 
risk  have  no  tendency  to  promote  the  safety  of  the  employes 
or  to  advance  the  commerce  in  which  they  are  engaged;  (2) 
because  the  liability  imposed  for  injuries  sustained  by  one  em- 
ploy6  through  the  negligence  of  another,  although  confined  to 
instances  where  the  injured  employe  is  engaged  in  interstate 
rommerce,  is  not  confined  to  instances  where  both  employes 
are  so  engaged;  and  (3)  because  the  act  offends  against  the 
Fifth  Amendment  to  the  Constitution  (a)  by  unwarrantably 
interfering  with  the  liberty  of  contract  and  (b)  by  arbitrarily 
placing  all  employers  engaged  in  interstate  commerce  by  rail- 
road in  a  disfavored  cla.ss  and  all  their  employes  engaged  in 
such  commerce  in  a  favored  class. 

Briefly  .stated,  the  departures  from  the  common  law  made 
by  the  portions  of  the  act  against  which  the  first  objection  is 
leveled  are  these:  (a)  The  rule  that  the  negligence  of  one 
employ^  resulting  in  injury  to  another  was  not  to  be  attributed 
to  their  common  employer,  is  displaced  by  a  rule  imposing 
upon  the  employer  responsibility  for  such  an  injury,  as  was 
dono   at   common    law    whon    the    injured    person    was   not   an 
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employe;  (b)  the  rule  exonerating  an  employer  from  liability 
for  injury  sustained  by  an  employe  through  the  concurring 
negligence  of  the  employer  and  the  employe  is  abrogated  in  all 
instances  where  the  employer's  violation  of  a  statute  enacted 
for  the  safety  of  his  employes  contributes  to  the  injury,  and 
in  other  instances  is  displaced  by  the  rule  of  comparative 
negligence,  whereby  the  exoneration  is  only  from  a  proportional 
part  of  the  damages  corresponding  to  the  amount  of  negligence 
attributable  to  the  employe;  (c)  the  rule  that  an  employe  was 
deemed  to  assume  the  risk  of  injury,  even  if  due  to  the  em- 
ploj'er's  negligence,  where  the  employe  voluntarily  entered  or 
remained  in  the  service  with  an  actual  or  presumed  knowledge 
of  the  conditions  out  of  which  the  risk  arose,  is  abrogated  in 
all  instances  where  the  employer's  violation  of  a  statute  enacted 
for  the  safety  of  his  employes  contributed  to  the  injury;  and 
(d)  the  rule  denying  a  right  of  action  for  the  death  of  one 
person  caused  by  the  wrongful  act  or  neglect  of  another  is 
displaced  by  a  rule  vesting  such  a  right  of  action  in  the  per- 
sonal representatives  of  the  deceased  for  the  benefit  of  desig- 
nated relatives.    ... 

Of  the  objection  to  these  changes  it  is  enough  to  observe: 

First.  "A  person  has  no  property,  no  vested  interest,  in 
any  rule  of  the  common  law.  That  is  only  one  of  the  forms 
of  municipal  law,  and  is  no  more  sacred  than  any  other.  Rights 
of  property  which  have  been  created  by  the  common  law  can- 
not be  taken  away  without  due  process;  but  the  law  itself, 
as  a  rule  of  conduct,  may  be  changed  at  the  will  ...  of  the 
legislature,  unless  prevented  by  constitutional  limitations.  In- 
deed, the  great  office  of  statutes  is  to  remedy  defects  in  the 
common  law  as  they  are  developed,  and  to  adapt  it  to  the 
changes  of  time  and  circumstance."  Munn  v.  Illinois,  94  U.  S. 
113,   134.    .    .    . 

Second.  The  natural  tendency  of  the  changes  described  is 
to  impel  the  carriers  to  avoid  or  prevent  the  negligent  acts 
and  omissions  which  are  made  the  bases  of  the  rights  of  re- 
covery which  the  statute  creates  and  defines;  and,  as  whatever 
makes  for  that  end  tends  to  promote  the  safety  of  the  employes 
and  to  advance  the  commerce  in  which  they  are  engaged,  we 
entertain  no  doubt  that  in  making  those  changes  Congress 
acted  within  the  limits  of  the  discretion  confided  to  it  by  the 
Constitution.    .    .    . 

We  are  not  unmindful  that  that  end  was  being  measurabh 
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attained  through  the  remedial  legislation  of  the  several  States, 
but  that  legislation  has  been  far  from  uniform,  and  it  un- 
doubtedly rested  with  Congress  to  determine  whether  a  na- 
tional law,  operating  uniformly  in  all  the  States  upon  all  car- 
riers by  railroad  engaged  in  interstate  commerce,  would  better 
subserve  the   needs  of  that  commerce.    .    .    . 

The  second  objection  proceeds  upon  the  theory  that,  even 
although  Congress  has  power  to  regulate  the  liability  of  a 
carrier  for  injuries  sustained  by  one  employe  through  the  neg- 
ligence of  another  where  all  are  engaged  in  interstate  commerce, 
that  power  does  not  embrace  instances  where  the  negligent 
employe  is  engaged  in  intrastate  commerce.  But  this  is  a 
mistaken  theory,  in  that  it  treats  the  source  of  the  injury, 
rather  than  its  effect  upon  interstate  commerce,  as  the  criterion 
of  congressional  power.  As  was  said  in  Southern  Railway  Co. 
V.  United  States,  222  U.  S.  20,  27,  that  power  is  plenary  and 
competently  may  be  exerted  to  secure  the  safety  of  interstate 
transportation  and  of  those  who  are  employed  therein,  no  mat- 
ter what  the  source  of  the  dangers  which  threaten  it.  The 
present  act,  unlike  the  one  condemned  in  Employers'  Liability 
Cases,  207  U.  S.  463,  deals  only  with  the  liability  of  a  carrier 
engaged  in  interstate  commerce  for  injuries  sustained  by  its 
employes  while  engaged  in  such  commerce.  And  this  being 
so,  it  is  not  a  valid  objection  that  the  act  embraces  instances 
where  the  causal  negligence  is  that  of  an  employe  engaged  in 
intrastate  commerce;  for  such  negligence,  when  operating  in- 
juriously upon  an  employe  engaged  in  interstate  commerce, 
has  the  same  effect  upon  that  commerce  as  if  the  negligent 
employ6  were  also  engaged  therein. 

Next  in  order  is  the  objection  that  the  pro\nsion  in  §  5, 
declaring  void  any  contract,  rule,  regulation  or  device,  the 
purpose  or  intent  of  which  is  to  enable  a  carrier  to  exempt 
itself  from  the  liability  which  the  act  creates,  is  repugnant  to 
the  Fifth  Amendment  to  the  Constitution  as  an  unwarranted 
interference  with  the  liberty  of  contract.  But  of  this  it  suffice,^ 
to  say  .  .  .  that  if  Congress  possesses  the  power  to  impose 
that  liability,  which  we  here  hold  that  it  does,  it  also  possesses 
the  power  to  insure  its  efficacy  by  prohibiting  any  contract, 
mle,  refnilation  or  device  in  evasion  of  it. 

Coming  to  the  question  of  cla.ssification,  it  is  true  that  the 
liability  which  the  act  creates  is  imposed  only  on  interstate 
carriers  by  railroad,   although  there  are  other  interstate  car- 
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riers,  and  is  imposed  for  the  benefit  of  all  employes  of  such 
carriers  by  railroad  who  are  employed  in  interstate  commerce, 
although  some  are  not  subjected  to  the  peculiar  hazards  inci- 
dent to  the  operation  of  trains  or  to  hazards  that  differ  from 
those  to  which  other  employes  in  such  commerce,  not  within 
the  act,  are  exposed.  But  it  does  not  follow  that  this  classifi- 
cation is  violative  of  the  "due  process  of  law"  clause  of  the 
Fifth  Amendment.  Even  if  it  be  assumed  that  that  clause  is 
equivalent  to  the  "equal  protection  of  the  laws"  clause  of  the 
Fourteenth  Amendment,  which  is  the  most  that  can  be  claimed 
for  it  here,  it  does  not  take  from  Congress  the  power  to  classify, 
nor  does  it  condemn  exertions  of  that  power  merely  because 
they   occasion  some  inequalities.    .    .    . 

It  follows  that  the  answer  to  the  second  of  the  questions 
before  stated  must  be  that  Congress  has  not  exceeded  its  power 
by  prescribing  the  regulations  embodied  in  the  present  act. 

The  third  question,  whether  those  regulations  supersede  the 
laws  of  the  States  in  so  far  as  the  latter  cover  the  same  field, 
finds  its  answer  in  the  following  extracts  from  the  opinion  of 
Chief  Justice  Marshall  in  McCulloch  v.  Maryland,  4  AYheat.  316 : 

(p.  405)  "If  any  one  proposition  could  command  the  uni- 
versal assent  of  mankind,  we  might  expect  it  would  be  this : — 
that  the  government  of  the  Union,  though  limited  in  its  powers, 
is  supreme   within  its  sphere  of  action.    .    .    . 

(p.  426)  "This  great  principle  is,  that  the  constitution  and 
the  laws  made  in  pursuance  thereof  are  supreme ;  that  they 
control  the  constitution  and  laws  of  the  respective  States,  and 
cannot  be  controlled  by  them." 

And  particularlj'  apposite  is  the  repetition  of  that  principle 
in  Smith  v.  Alabama,  124  U.  S.  465,  473 : 

"The  grant  of  power  to  Congress  in  the  Constitution  to  reg- 
ulate commerce  with  foreign  nations  and  among  the  several 
States,  it  is  conceded,  is  paramount  over  all  legislative  powers 
which,  in  consequence  of  not  having  been  granted  to  Congress, 
are  reserved  to  the  States.  It  follows  that  any  legislation  of 
a  State,  although  in  pursuance  of  an  acknowledged  power  re- 
serv'ed  to  it,  which  conflicts  with  the  actual  exercise  of  the 
power  of  Congress  over  the  subject  of  commerce,  must  give  way 
before  the  supremacy  of  the  national  authority." 

True,  prior  to  the  present  act  the  laws  of  the  several  States 
were  regarded  as  determinative  of  the  liability  of  employers 
engaged  in  interstate  commerce  for  injuries  received  by  their 
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employe:*  while  engaged  in  such  commerce.  But  that  was  be- 
cause Congress,  although  empowered  to  regulate  that  subject, 
had  not  acted  thereon,  and  because  the  subject  is  one  which 
falls  within  the  police  power  of  the  States  in  the  absence  of 
action  by  Congress.  .  .  .  The  inaction  of  Congress,  however, 
in  no  wise  affected  its  power  over  the  subject.  .  .  .  And 
now  that  Congress  has  acted,  the  laws  of  the  States,  in  so  far 
as  they  cover  the  same  field,  are  superseded,  for  necessarily 
that  which  is  not  supreme  must  yield  to  that  w^hich  is.    .    .    . 

We  come  next  to  consider  wliether  rights  arising  under  the 
congressional  act  may  be  enforced,  as  of  right,  in  the  courts 
of  the  States  when  their  jurisdiction,  as  prescribed  by  local 
laws,  is  adequate  to  the  occasion.  The  first  of  the  cases  now 
before  us  was  begun  in  one  of  the  Superior  Courts  of  the  State 
of  Connecticut,  and,  in  that  case,  the  Supreme  Court  of  Errors 
of  the  State  answered  the  question  in  the  negative.  That,  how- 
ever, was  not  because  the  ordinary  jurisdiction  of  the  Superior 
Courts,  as  defined  by  the  Constitution  and  laws  of  the  State, 
was  deemed  inadequate  or  not  adapted  to  the  adjudication  of 
such  a  case,  but  because  the  Supreme  Court  of  Errors  was  of 
opinion  (1)  that  the  congressional  act  impliedly  restricts  the 
enforcement  of  the  rights  which  it  creates  to  the  Federal  Courts, 
and  (2)  that,  if  this  be  not  so,  the  Superior  Courts  are  at  lib- 
erty to  decline  cognizance  of  actions  to  enforce  rights  arising 
under  that  act,  because  (a)  the  policy  manifested  by  it  is  not 
in  accord  with  the  policy  of  the  State  respecting  the  liability  of 
employers  to  employes  for  injuries  received  by  the  latter  while 
in  the  service  of  the  former,  and  (b)  it  would  be  inconvenient 
and  confusing  for  the  same  court,  in  dealing  with  cases  of  the 
same  general  class,  to  apply  in  some  the  standards  of  right 
established  by  the  congressional  act  and  in  others  the  different 
standards  recognized  by  the  laws  of  the  State. 

We  are  quite  unable  to  assent  to  the  view  that  the  enforce- 
ment of  the  rights  which  the  congressional  act  creates  was 
originally  intended  to  be  restricted  to  the  Federal  courts.  The 
act  contains  nothing  which  is  suggestive  of  such  a  restriction, 
and  in  this  situation  the  intention  of  Congress  was  reflected 
by  the  provision  in  the  general  jurisdictional  act,  "That  the 
circuit  courts  of  the  United  States  shall  have  original  cogni- 
zance, concurrent  with  the  courts  of  the  several  States,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the 
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sum  or  value  of  two  thousand  dollars,  and  arising  under  the 
Constitution  or  laws  of  the  United  States.*'  August  13,  1888, 
25  Stat.  433,  c.  866,  §  1.  .  .  .  This  is  emphasized  by  the 
amendment  engrafted  upon  the  original  act  in  1910,  to  the 
effect  that  "The  jurisdiction  of  the  courts  of  the  United  States 
under  this  Act  shall  be  concurrent  with  that  of  the  courts  of 
the  several  States,  and  no  case  arising  under  this  Act  and 
brought  in  any  state  court  of  competent  jurisdiction  shall  be 
removed  to  any  court  of  the  United  States."  The  amendment, 
as  appears  by  its  language,  instead  of  granting  jurisdiction  to 
the  state  courts,  presupposes  that  they  already  possessed  it. 

Because  of  some  general  observations  in  the  opinion  of  the 
Supreme  Court  of  Errors,  and  to  the  end  that  the  remaining 
ground  of  decision  advanced  therein  may  be  more  accurately 
understood,  we  deem  it  well  to  observe  that  there  is  not  here 
involved  any  attempt  by  Congress  to  enlarge  or  regulate  the 
jurisdiction  of  state  courts  or  to  control  or  effect  their  modes 
of  procedure,  but  only  a  question  of  the  duty  of  such  a  court, 
when  its  ordinary  jurisdiction  as  prescribed  by  local  laws  is 
appropriate  to  the  occasion  and  is  invoked  in  conformity  with 
those  laws,  to  take  cognizance  of  an  action  to  enforce  a  right 
of  civil  recovery  arising  under  the  act  of  Congress  and  sus- 
ceptible of  adjudication  according  to  the  prevailing  rules  of 
procedure.  "We  say  ''when  its  ordinary  jurisdiction  as  pre- 
scribed by  local  laws  is  appropriate  to  the  occasion,"  because 
we  are  advised  by  the  decisions  of  the  Supreme  Court  of  Errors 
that  the  Superior  Courts  of  the  State  are  courts  of  general 
jurisdiction,  are  empowered  to  take  cognizance  of  actions  to 
recover  for  personal  injuries  and  for  death,  and  are  accus- 
tomed to  exercise  that  jurisdiction,  not  only  in  cases  where  the 
right  of  action  arose  under  the  laws  of  that  State,  but  also  in 
cases  where  it  arose  in  another  State,  under  its  laws,  and  in 
circumstances  in  which  the  laws  of  Connecticut  give  no  right 
of  recovery,  as  where  the  causal  negligence  was  that  of  a  fellow- 
servant. 

The  suggestion  that  the  act  of  Congress  is  not  in  harmony 
with  the  policy  of  the  State,  and  therefore  that  the  courts  of 
the  State  are  free  to  decline  jurisdiction,  is  quite  inadmissible, 
because  it  presupposes  what  in  legal  contemplation  does  not 
exist.  When  Congress,  in  the  exertion  of  the  power  confided 
to  it  by  the  Constitution,  adopted  that  act,  it  spoke  for  all  the 
people  and  all  the  States,  and  thereby  established  a  policy  for 
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all.  That  policy  is  as  much  the  policy  of  Connecticut  as  if  the 
act  had  emanated  from  its  own  legislature,  and  should  be  re- 
spected accordingly  in  the  courts  of  the  State.    .    .    . 

We  are  not  disposed  to  believe  that  the  exercise  of  juris- 
diction by  the  state  courts  will  be  attended  by  any  appreciable 
inconvenience  or  confusion;  but,  be  this  as  it  may,  it  affords 
no  reason  for  declining  a  jurisdiction  conferred  by  law.  The 
existence  of  the  jurisdiction  creates  an  implication  of  duty  to 
exercise  it,  and  that  its  exercise  may  be  onerous  does  not  mili- 
tate against  that  implication.  Besides,  it  is  neither  new  nor 
unusual  in  judicial  proceedings  to  apply  different  rules  of  law 
to  different  situations  and  subjects,  even  although  possessing 
some  elements  of  similarity,  as  where  the  liability  of  a  public 
carrier  for  personal  injuries  turns  upon  whether  the  injured 
person  was  a  passenger,  an  employe  or  a  stranger.  But  it 
never  has  been  supposed  that  courts  are  at  liberty  to  decline 
cognizance  of  cases  of  a  particular  class  merely  because  the 
rules  of  law  to  be  applied  in  their  adjudication  are  unlike 
those  applied  in  other  cases. 

We  conclude  that  rights  arising  under  the  act  in  question 
may  be  enforced,  as  of  right,  in  the  courts  of  the  States  when 
their  jurisdiction,  as  prescribed  by  local  laws,  is  adequate  to 
the  occasion.    .    .    . 

In  Nos.  170,  289  and  290  the  judgments  are  affirmed 
and  in  No.  120  the  judgment  is  reversed.    .    .    . 


HOUSTON,  EAST  AND  WEST  TEXAS  RAILWAY  CO.  v. 

UNITED  STATES. 

TEXAS  AND  PACIFIC  RAILWAY  CO.  v. 
UNITED  STATES. 

[THE  SIIREVEPORT  CASE.] 

Supreme  Court  of  the  United  States.     1914. 
234  United  States,  342. 

Appeals  from   the   Commerce   Court. 

[Complaint  was  made  to  the  Interstate  Commerce  Commis- 
BJon  that  a  carrier  operating  between  Dallas,  Texas,  and  Shreve- 
port,  Louisiana,  made  rates  eastward  from  Dallas  to  other  Texas 
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points  much  lower  than  the  rates  from  Shreveport  to  those 
points,  although  the  distance  from  Shreveport  might  be  con- 
siderably less.  For  instance,  the  rate  on  wagons  from  Dallas 
to  Marshall,  Texas,  a  distance  of  147.7  miles,  was  36.8  cents, 
while  from  Shreveport  to  Marshall,  a  distance  of  42  miles,  it 
was  56  cents.  The  Commission  had  already  declared  the  inter- 
state rates  from  Shreveport  to  be  reasonable,  but  in  order  to 
correct  the  discrimination  against  Shreveport  growing  out  of 
the  lower  rates  between  Texas  points,  the  Commission  ordered 
the  carriers  to  charge  no  higher  rate  from  Shreveport  to  Dallas 
or  any  intermediate  points  than  it  charged  from  Dallas  toward 
Shreveport  for  an  equal  distance.  The  railways  refused  to 
comply  on  the  ground  that  their  rates  between  Texas  points 
were  fixed  by  the  Texas  Railway  Commission  and  that  the 
Interstate  Commerce  Commission  could  have  no  jurisdiction 
over  them.  The  action  of  the  Commission  having  been  sus- 
tained by  the  Commerce  Court  (205  Fed.  Rep.  380),  the  rail- 
ways appealed.] 

Mr.   Justice   Hughes   delivered   the   opinion   of   the   court. 

The  point  of  the  objection  to  the  order  is  that,  as  the  dis- 
crimination found  by  the  Commission  to  be  unjust  arises  out 
of  the  relation  of  intrastate  rates,  maintained  under  state  au- 
thority, to  interstate  rates  that  have  been  upheld  as  reasonable, 
its  correction  was  beyond  the  Commission's  power.  Manifestly, 
the  order  might  be  complied  with,  and  the  discrimination 
avoided,  either  by  reducing  the  interstate  rates  from  Shreve- 
port to  the  level  of  the  competing  intrastate  rates,  or  by  raising 
these  intrastate  rates  to  the  level  of  the  interstate  rates,  or  by 
such  reduction  in  the  one  case  and  increase  in  the  other  as  would 
result  in  equality.  But  it  is  urged  that,  so  far  as  the  inter- 
state rates  were  sustained  by  the  Commission  as  reasonable, 
the  Commission  was  without  authority  to  compel  their  reduc- 
tion in  order  to  equalize  them  with  the  lower  intrastate  rates. 
The  holding  of  the  Commerce  Court  was  that  the  order  relieved 
the  appellants  from  further  obligation  to  observe  the  intra- 
state rates  and  that  they  were  at  liberty  to  comply  with  the 
Commission's  requirements  by  increasing  these  rates  sufficiently 
to  remove  the  forbidden  discrimination.  The  invalidity  of  the 
order  in  this  aspect  is  challenged  upon  two  grounds : 

(1)  That  Congress  is  impotent  to  control  the  intrastate 
charges  of  an  interstate  carrier  even  to  the  extent  necessary  to 


902  CASES  ON  CONSTITUTIONAL  LAW. 

prevent  injurious  discrimination  against  interstate  traffic;  and 
(2)  That,  if  it  be  assumed  tliat  Congress  has  this  power, 
still  it  has  not  been  exercised,  and  hence  the  action  of  the 
Cominissum  exceeded  the  limits  of  the  authority  which  has  been 
conferred   upon   it. 

First.  It  is  unnecessary  to  repeat  what  has  frequently  been 
said  by  this  court  with  respect  to  the  complete  and  paramount 
character  of  the  power  confided  to  Congress  to  regulate  com- 
merce among  the  several  States.  It  is  of  the  essence  of  this 
power  that,  where  it  exists,  it  dominates.  Interstate  trade  was 
not  left  to  be  destroyed  or  impeded  by  the  rivalries  of  local 
governments.  The  purpose  was  to  make  impossible  the  recur- 
rence of  the  evils  which  had  overwhelmed  the  Confederation 
and  to  provide  the  necessary  basis  of  national  unity  by  in- 
suring "uniformity  of  regulation  against  conflicting  and  dis- 
criminating state  legislation."  By  virtue  of  the  comprehensive 
terms  of  the  grant,  the  authority  of  Congress  is  at  all  times 
ade(|uate  to  meet  the  varying  exigencies  that  arise  and  to  pro- 
tect tlie  national  interest  by  securing  the  freedom  of  inter- 
state commercial  intercourse  from  local  control.  Gibbons  v. 
Ogden,  9  Wheat.  1,  196,  224;  Brown  v.  Maryland,  12  Wheat. 
419,  446;  County  of  Mobile  v.  Kimball,  102  U.  S.  691,  696,  697; 
Smith  V.  Alabama,  124  U.  S.  465,  473;  Second  Employers' 
Lia!)ility  Cases,  223  U.  S.  1,  47,  53,  54 ;  Minnesota  Rate  Cases, 
230  U.  S.  352,  398,  399. 

Congress  is  empowered  to  regulate, — that  is,  to  provide  the 
law  for  the  government  of  interstate  commerce ;  to  enact  ' '  all 
appropriate  legislation"  for  its  ''protection  and  advancement." 
(The  Daniel  Ball,  10  Wall.  557,  564);  to  adopt  measures  'Mo 
promote  it,s  growth  and  insure  its  safety"  (County  of  Mobile 
v.  Kimball,  supra)  ;  "to  fo.ster,  protect,  control  and  restrain" 
(Second  Employers'  Liability  Cases,  supra).  Its  authority, 
extending  to  these  interstate  carriers  as  instruments  of  inter- 
state commerce,  neces.sarily  embraces  the  right  to  control  their 
operations  in  all  matters  having  .such  a  close  and  substantial 
relation  to  interstate  traffic  that  the  control  is  essential  or 
appropriate  to  tlie  security  of  that  traffic,  to  the  efficiency  of 
the  interstate  service,  and  to  the  maintenance  of  conditions 
under  which  interstate  commerce  may  be  conducted  upon  fair 
terms  and  without  molestation  or  hindrance.  As  it  is  compe- 
tent for  Congress  to  legislate  to  these  ends,  unquestionably  it 
may  seek  their  attainment  by  requiring  that  the  agencies  of 
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interstate  commerce  shall  not  be  used  in  such  manner  as  to 
cripple,  retard  or  destroy  it.  The  fact  that  carriers  are  instru- 
ments of  intrastate  commerce,  as  well  as  of  interstate  com- 
merce, does  not  derogate  from  the  complete  and  paramount  au- 
thority of  Congress  over  the  latter  or  preclude  the  Federal 
power  from  being  exerted  to  prevent  the  intrastate  operations 
of  such  carriers  from  being  made  a  means  of  injury  to  that 
which  has  been  confided  to  Federal  care.  Wherever  the  inter- 
state and  intrastate  transactions  of  carriers  are  so  related  that 
the  government  of  the  one  involves  the  control  of  the  other, 
it  is  Congress,  and  not  the  State,  that  is  entitled  to  prescribe 
the  final  and  dominant  rule,  for  otherwise  Congress  would  be 
denied  the  exercise  of  its  constitutional  authority,  and  the 
State,  and  not  the  Nation,  would  be  supreme  within  the  national 
field.  Baltimore  &  Ohio  Railroad  Co.  v.  Interstate  Commerce 
Commission,  221  U.  S.  612,  618 ;  Southern  Railway  Co.  v. 
United  States,  222  U.  S.  20,  26,  27;  Second  Employers'  Lia- 
bility Cases,  supra,  pp.  48,  51 ;  Interstate  Commerce  Commis- 
sion V.  Goodrich  Transit  Co.,  224  IT.  S.  194,  205,  213;  Minne- 
sota Rate  Cases,  supra,  p.  431 ;  Illinois  Central  Railroad  Co. 
V.   Behrens,   233  U.   S.  473.    .    .    . 

While  these  decisions  sustaining  the  Federal  power  relate 
to  measures  adopted  in  the  interest  of  the  safety  of  persons 
and  property,  they  illustrate  the  principle  that  Congress  in 
the  exercise  of  its  paramount  power  may  prevent  the  common 
instrumentalities  of  interstate  and  intrastate  commercial  inter- 
course from  being  used  in  their  intrastate  operations  to  the 
injury  of  interstate  commerce.  This  is  not  to  say  that  Con- 
gress possesses  the  authority  to  regulate  the  internal  commerce 
of  a  State,  as  such,  but  that  it  does  possess  the  power  to  foster 
and  protect  interstate  commerce,  and  to  take  all  measures  nec- 
essary or  appropriate  to  that  end,  although  intrastate  trans- 
actions of  interstate  carriers  may  thereby  be  controlled. 

This  principle  is  applicable  here.  We  find  no  reason  to 
doubt  that  Congress  is  entitled  to  keep  the  highways  of  inter- 
state communication  open  to  interstate  traffic  upon  fair  and 
equal  terms.  That  an  unjust  discrimination  in  the  rates  of  a 
common  carrier,  by  which  one  person  or  locality  is  unduly 
favored  as  against  another  under  substantially  similar  condi- 
tions of  traffic,  constitutes  an  evil  is  undeniable;  and  where 
this  evil  consists  in  the  action  of  an  interstate  carrier  in  un- 
reasonably discriminating  against  interstate  traffic  over  its  line, 
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the  authority  of  Congress  to  prevent  it  is  equally  clear.  It 
is  immaterial,  so  far  as  the  protecting  power  of  Congress  is 
concerned,  that  the  discrimination  arises"  from  intrastate  rates 
as  compared  with  interstate  rates.  The  use  of  the  instrument 
of  interstate  commerce  in  a  discriminatory  manner  so  as  to 
inflict  injury  upon  that  commerce,  or  some  part  thereof,  fur- 
nislies  abundant  ground  for  Federal  intervention.  Nor  can  the 
attempted  exercise  of  state  authority  alter  the  matter,  where 
Congress  has  acted,  for  a  State  may  not  authorize  a  carrier 
to  do  that  which  Congress  is  entitled  to  forbid  and  has  for- 
bidden. 

It  is  also  to  be  noted — as  the  Government  has  well  said  in 
its  argument  in  support  of  the  Commission's  order — that  the 
power  to  deal  with  the  relation  between  the  two  kinds  of  rates, 
as  a  relation,  lies  exclusively  with  Congress.  It  is  manifest 
that  the  States  cannot  fix  the  relation  of  the  carrier's  inter- 
state and  intrastate  charges  without  directly  interfering  with 
the  former,  unless  it  simply  follows  the  standard  set  by  Fed- 
eral authority.  .  .  .  It  is  for  Congress  to  supply  the  needed 
correction  where  the  relation  between  interstate  and  intrastate 
rates  presents  the  evil  to  be  corrected,  and  this  it  may  do  com- 
pletely by  reason  of  its  control  over  the  interstate  carrier  in 
all .  matters  having  such  a  close  and  substantial  relation  to 
interstate  commerce  that  it  is  necessary  or  appropriate  to  ex- 
erci.se  the  control  for  the  effective  government  of  that  com- 
merce. 

It  is  also  clear  that,  in  removing  the  injurious  discrimina- 
tions against  interstate  traffic  arising  from  the  relation  of  in- 
trastate to  interstate  rates.  Congress  is  not  bound  to  reduce 
the  latter  below  what  it  may  deem  to  be  a  proper  standard 
fair  to  the  carrier  and  to  the  public.  Otherwise,  it  could 
prevent  the  injury  to  interstate  commerce  only  by  the  sacrifice 
of  its  judgment  as  to  interstate  rates.  Congress  is  entitled 
to  maintain  its  own  standard  as  to  these  rates  and  to  forbid 
any  discriminatory  action  by  interstate  carriers  which  w^ill  ob- 
struct the  freedom  of  movement  of  interstate  traffic  over  their 
lines  in  accordance  with  the  terms  it  establishes. 

Having  this  power,  Congress  could  provide  for  its  execution 
throuph  tiie  aid  of  a  subordinate  body;  and  we  conclude  that 
the  order  of  the  Commission  now  in  question  cannot  be  held 
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invalid  upon  the  ground  that  it  exceeded  the  authority  which 
Congress  could  la\\^ully  confer.    .    .    . 

Affirmed. 
Mr.  Justice  Lurton  and  Mr.  Justice  Pitney  dissent. 


CLARK   DISTILLING    COMPANY    v.    WESTERN    MARY- 
LAND RAILWAY  COMPANY  AND  STATE  OF  WEST 

VIRGINIA. 

CLARK  DISTILLING  COMPANY  v.  AMERICAN  EXPRESS 
COMPANY   AND    STATE    OF   WEST    VIRGINIA. 

Supreme  Court  of  the  United  States.     1917. 
242  United  States,  311. 

Appeals  from  the  District  Court  of  the  United  States  for  the 
District  of  Maryland. 

[The  Legislature  of  West  Virginia  prohibited  the  bringing 
of  intoxicating  liquor  into  that  State.  Under  the  rule  of  Leisy 
V.  Hardin  (1890),  135  U.  S.  100,  this  act  would  have 
been  an  unlawful  interference  with  interstate  commerce.  In 
order  to  make  such  legislation  effective,  Congress  enacted  the 
act  of  March  1,  1913,  37  Stat.  699,  commonly  known  as  the 
Webb-Kenyon  act,  the  title  and  material  parts  of  the  text  of 
which  were  as  follows:  '"'An  Act  Divesting  intoxicating  liquors 
of  their  interstate  character  in  certain  eases.  .  .  .  That  the 
shipment  or  transportation  ...  of  any  spirituous,  vinous, 
malted,  fermented,  or  other  intoxicating  liquor  of  anj^  kind, 
from  one  State,  Territory,  or  District  of  the  United  States 
.  .  .  into  any  other  State,  Territory,  or  District  of  the  United 
States  .  .  .  which  said  .  .  .  liquor  is  intended,  by  any 
person  interested  therein,  to  be  received,  possessed,  sold,  or  in 
any  manner  used,  either  in  the  original  package  or  otliorwisc, 
in  violation  of  any  law  of  such  State,  Territory,  or  District  of 
the  United  States  ...  is  hereby  prohibited."  In  reliance 
upon  the  State  law  and  the  Webb-Kenyon  Act,  the  State  of 
West  Virginia  obtained  decrees  from  one  of  its  own  courts  en- 
joining the  defendant  railway  and  express  company  from  carry- 
ing liquor  into  the  State  contrary  to  law.  With  those  injunc- 
tions in  force,  the  Clark  Distilling  Company  instituted  proceed- 
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ings  to  compel  the  defendant  carriers  to  accept  shipments  of 
liquor  for  West  Virgrinia  on  the  ground  that  the  Webb-Kenyon 
Act  was  invalid.  The  contention  of  the  Distilling  Company 
not  having  been  sustained,  it  appealed.] 

y\R.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

Did  Congress  have  power  to  enact  the  Webb-Kenyon  Law? 

We  arc  not  unmindful  that  opinions  adverse  to  the  power  of 
Congress  to  enact  the  law  were  formed  and  exi)ressod  in  other 
departments  of  the  government.  Opinion  of  the  Attorney  Gen- 
eral, 30  Op.  A.  G.  88 ;  Veto  Message  of  the  President,  Cong. 
Rec.,  vol.  49,  pt.  5,  p.  4291.  We  are  additionally  conscious, 
therefore,  of  the  responsibility  of  determining  these  issues  and 
of  their  serious  character. 

It  is  not  in  the  slightest  degree  disputed  that  if  Congress  had 
prohibited  the  shipment  of  all  intoxicants  in  the  channels  of 
intx?rstate  commerce  and  therefore  had  prevented  all  movement 
between  the  several  States,  such  action  would  have  been  lawful 
because  within  the  power  to  regulate  which  the  Constitution 
conferi-cd.  Lottery  Case,  188  U.  S.  321 ;  Hoke  v.  United  States, 
227  U.  S.  308.  The  issue,  therefore,  is  not  one  of  an  absence  of 
authority  to  accomplish  in  substance  a  more  extended  result 
than  that  brought  about  by  the  Webb-Kenyon  Law,  but  of  a 
want  of  power  to  reach  the  result  accomplished  because  of  the 
method  resorted  to  for  that  pui-pose.  This  is  certain  since  the 
sole  claim  is  that  the  act  was  not  within  the  power  given  to  Con- 
gress to  regulate  because  it  submitted  liquoi-s  to  the  control  of 
the  States  by  subjecting  interstate  commerce  in  such  liquors  to 
present  and  future  state  prohibitions,  and  hence  in  the  nature 
of  tilings  was  wanting  in  uniformity.  Let  us  test  the  conten- 
tions by  reason  and  authority. 

The  power  conferred  is  to  regulate,  and  the  very  terms  of  the 
grant  would  seem  to  repel  tlie  contention  that  only  prohibition 
of  movement  in  iutei-state  commerce  was  embraced.  And  the 
cogcney  of  this  is  manifest  since  if  the  doctrine  were  applied  to 
those  manifold  and  important  subjects  of  interstate  commerce 
as  to  which  Congress  from  the  beginning  has  regulated,  not 
prohibited,  the  existence  of  goverinnent  under  the  Constitution 
would  be  no  longer  possible. 

The  argument  as  to  delegation  to  the  States  rests  upon  a  mere 
mLsconr-option.  It  is  true  the  regulation  which  the  Webb-Ken- 
yon Act  contains  permits  sUite  prohibitions  to  apply  to  move- 
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ments  of  liquor  from  one  State  into  another,  but  the  will  which 
causes  the  prohibitions  to  be  applicable  is  that  of  Congress, 
since  the  application  of  state  prohibitions  would  cease  the  in- 
stant the  act  of  Congress -ceased  to  apply.  In  fact  the  conten- 
tion previously  made  that  the  prohibitions  of  the  state  law  were 
not  opplicable  to  the  extent  that  they  were  broader  than  the 
Webb-Kenyon  Act  is  in  direct  conflict  with  the  proposition  as 
to  delegation  now  made. 

So  far  as  uniformit}^  is  concerned,  there  is  no  question  that 
the  act  uniformly  applies  to  the  conditions  which  call  its  pro- 
visions into  play — that  its  provisions  apply  to  all  the  States, — 
so  that  the  question  really  is  a  complaint  as  to  the  want  of 
uniform  existence  of  things  to  which  the  act  applies  and  not  to 
an  absence  of  uniformity  in  the  act  itself.  But  aside  from  this 
it  is  obvious  that  the  argument  seeks  to  engraft  upon  the  Con- 
stitution a  restriction  not  found  in  it,  that  is,  that  the  power  to 
regulate  conferi'ed  upon  Congress  obtains  subject  to  the  require- 
ment that  regulations  enacted  shall  be  uniform  throughout  the 
United  States.  In  view  of  the  conceded  power  on  the  part  of 
Congress  to  prohibit  the  movement  of  intoxicants  in  interstate 
commerce,  we  cannot  admit  that  because  it  did  not  exert  its  au- 
thority to  the  full  limit,  but  simply  regulated  to  the  extent  of 
permitting  the  prohibitions  in  one  State  to  prevent  the  use  of 
interstate  commerce  to  ship  liquor  from  another  State,  Congress 
exceeded  its  authority  to  regulate.  We  can  see,  therefore,  no 
force  in  the  argument  relied  upon  tested  from  the  point  of 
view  of  reason,  and  we  come  to  the  question  of  authority. 

It  is  settled,  says  the  argument,  that  interstate  commerce  is 
divided  into  two  great  classes,  one  embracing  subjects  which  do 
not  exact  uniformity  and  which,  although  subject  to  the  regula- 
tion of  Congress,  are  in  the  absence  of  such  regulation  subject 
to  the  control  of  the  several  States  (Cooley  v.  Board  of  Ward- 
ens, 12  How.  299),  and  the  other  embracing  subjects  which  do 
require  uniformity  and  which  in  the  absence  of  regulation  by 
Congress  remain  free  from  all  state  control  (Leisy  v.  Hardin, 
135  U.  S.  100).  As  to  the  first,  it  is  said,  Congress  may,  when 
regulating,  to  the  extent  it  deems  wise  to  do  so  permit  state 
legislation  enacted  or  to  be  enacted  to  govern,  because  to  do  so 
would  only  be  to  do  that  which  would  exist  if  nothing  liad  been 
done  by  Congress.  As  to  the  second  class,  the  argument  is,  that 
in  adopting  regulations  Congress  is  wholly  without  power  to 
provide  for  the  application  of  state  power  to  any  degree  what- 
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ever,  because  in  tlie  absence  of  the  exertion  by  Conj^ess  of 
power  to  regulate,  the  subject-matter  would  have  been  free  from 
state  control,  and  because,  besides,  the  recognition  of  state  power 
under  such  circumstances  would  be  to  bring  about  a  want  of 
unifonnity.  But  granting  the  accuracy  of  the  two  classifica^ 
lions  which  the  proposition  states,  the  limitation  upon  the  poAver 
of  Congress  t-o  regulate  which  is  deduced  from  the  classifica- 
tions finds  no  support  in  the  authority  relied  upon  to  sustain  it. 
Let  us  see  if  this  is  not  the  case  by  examining  the  authority  re- 
lied upon.  What  is  that  authority?  The  ruling  in  Leisy  v. 
ITardin,  supra.  But  that  case,  instead  of  supporting  the  con- 
tention, plainly  refutes  it  for  the  following  reason:  Although 
Leisy  v.  Hardin  declared  in  express  terms  that  the  movement  of 
intoxicants  in  interstate  commerce  belonged  to  that  class  which 
was  free  from  all  interference  by  state  control  in  the  absence  of 
regulation  by  Congress,  it  was  at  the  same  time  in  the  most 
explicit  terms  declared  that  the  power  of  Congress  to  regulate 
interstate  commerce  in  intoxicants  embraced  the  right  to  subject 
such  movement  to  state  prohibitions  and  that  the  freedom  of 
intoxicants  to  move  in  interstate  commerce  and  the  protection 
over  it  from  state  control  arose  only  from  the  absence  of  congres- 
sional regulation  and  would  endure  only  until  Congress  had 
otherwise  provided.     .     .     . 

We  .  .  .  recur  again  to  the  reason  of  things  for  the  pur- 
pose of  pointing  out  the  fundamental  error  upon  which  the 
contention  rests.  It  is  this:  The  mistaken  assumption  that 
the  accidental  considerations  which  caase  a  subject  on  the  one 
hand  to  come  under  state  control  in  the  absence  of  congressional 
regulation,  and  other  subjects  on  the  contrary  to  be  free  from 
state  control  until  Congress  has  acted,  arc  the  essential  criteria 
by  which  to  test  the  question  of  the  power  of  Congress  to  regu- 
late and  the  mode  in  which  the  exertion  of  that  power  may  be 
manifosti^d.  The  two  things  are  widely  different,  since  the  right 
to  regulate  and  its  scope  and  the  mode  of  exertion  must  depend 
upon  tlif  power  possessed  by  Congress  over  the  subject  regu- 
lated. Following  the  unerring  path  pointed  out  by  that  great 
prinfiple  we  can  see  no  reason  for  saying  that  although  Con> 
gress  in  view  of  the  nature  and  character  of  intoxicants  had  a 
power  t/)  fori)id  their  movement  in  interstate  commerce,  it  had 
not  the  authority  to  so  deal  with  the  subject  as  to  establish  a 
regulation  (which  is  what  was  done  by  the  Webb-Kenyon  Law) 
making  it  impossible  for  one  State  to  violate  the  prohibitions  of 
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the  laws  of  another  through  the  channels  of  interstate  commerce. 
Indeed,  we  can  see  no  escape  from  the  conclusion  that  if  we 
accepted   the   proposition   urged,   we  would  be   obliged   to   an- 
nounce the  contradiction  in  terms  that  because  Congress  had  ex- 
erted a  regulation  lesser  in  power  than  it  was  authorized  to  ex- 
ert, therefore  its  action  was  void  for  excess  of  power.     Or,  in 
other  words,  stating  the  necessary  result  of  the  argument  from 
a  concrete  consideration  of  the  particular  subject  here  involved, 
that  because  Congress  in  adopting  a  regulation  had  considered 
the  nature  and  character  of  our  dual  system  of  government. 
State  and  Nation,  and  instead  of  absolutely  prohibiting,  had  so 
conformed  its  regulation  as  to  produce  cooperation  between  the 
local  and  national  forces  of  government  to  the  end  of  preserving 
the  rights  of  all,  it  had  thereby  transcended  the  complete  and 
perfect  power  of  regulation  conferred  by  the  Constitution.    And 
it  is  well  again  to  point  out  that  this  abnormal  result  to  which 
the  argument  leads  concerns  a  subject  as  to  which  both  State 
and  Nation  in  their  respective  spheres  of  authority  possessed 
the  supremest  authority  before  the  action  of  Congress  which 
is  complained  of,  and  hence  the  argument  virtually  comes  to 
the  assertion  that  in  some  undisclosed  way  by  the  exertion  of 
congressional  authority,  power  possessed  has  evaporated.     .    .    . 
Before  concluding  we  come  to  consider  what  we  deem  to  be 
arguments  of  inconvenience  which  are  relied  upon,  that  is,  the 
dread  expressed  that  the  power  by  regulation  to  allow  state 
prohibitions  to  attach  to  the  movement  of  intoxicants  lays  the 
basis  for  subjecting  interstate  commerce  in  all  articles  to  state 
control  and  therefore  destroys  the  Constitution.     The  want  of 
force  in  the  suggested  inconvenience  becomes  patent  by  consid- 
ering the  principle  which  after  all  dominates  and  controls  the 
question  here  presented,  that  is,  the  subject  regulated  and  the 
extreme  power  to  which  that  subject  may  be  subjected.     The 
fact  that  regulations  of  liquor  have  been  upheld  in  numberless 
instances  which  would  have  been  repugnant  to  the  great  guaran- 
tees of  the  Constitution  but  for  the  enlarged  right  possessed  by 
government  to  regulate  liquor,  has  never  that  we  are  aware  of 
been  taken  as  affording  the  basis  for  the  thought  that  govern- 
ment might  exert  an   enlarged  power  as  to  subjects  to  which 
under  the  constitutional  guarantees  such  enlarged  power  conld 
not  be  applied.     In  other  words,  the  exceptional  nature  of  the 
subject  here  regulated  is  the  basis  upon  which  the  exceptional 
power  exerted  must  rest  and  affords  no  ground  for  any  fear  that 
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such  power  may  be  constitutionally  extended  to  things  which 
it  may  not,  consistently  with  the  guarantees  of  the  Constitution, 

embrace. 

Affirmed. 

Mu.  Justice  ^fcREYNOLDS  concurs  in  the  result. 

Mr.  Justice  Holmes  and  Mr.  Justice  Van  Devanter  dissent. 

Note. — The  Webb-Kenyon  Act,  37  Stat.  699,  which  was  under  consid- 
eration in  Clark  Distilling  Co.  v.  Western  Maryland  Ry.  (1917).  242 
U.  S.  311,  was  vetoed  by  President  Taft  in  his  message  of  February 
28,  1913,  and  was  passed  over  his  veto.  The  substance  of  his  objections 
appears  in  this  paragraph: 

One  of  the  main  purposes  of  the  union  of  States  under  the 
Constitution  was  to  relieve  the  commerce  between  the  States  of 
the  burdens  which  local  State  jealousies  and  purposes  had  in 
the  past  imposed  upon  it;  and  the  interstate  commerce  clause 
in  the  Constitution  was  one  of  the  chief  reasons  for  its  adop- 
tion. The  power  was  there  conferred  upon  Congress.  Now, 
If  to  the  discretion  of  Congress  is  committed  the  question 
whether  in  interstate  commerce  we  shall  return  to  the  old 
methods  prevailing  before  the  Constitution  or  not,  it  would 
seem  to  be  conferring  upon  Congress  the  power  to  amend  the 
Constitution  by  ignoring  or  striking  out  one  of  its  most  im- 
portant provisions.  It  was  certainly  intended  by  that  clause 
to  secure  uniformity  in  the  regulation  of  commerce  between 
the  States.  To  suspend  that  purpose  and  to  permit  the  States 
to  exercise  their  old  authority  before  they  became  States,  to 
Interfere  with  commerce  between  them  and  their  neighbors, 
Is  to  defeat  the  constitutional  purpose. 


WILSON,  United  States  Attorney  for  the  Western  District  of 

Missouri,  v.  NEW  et  al.,  Receivers  of  the  Missouri, 

Oklahoma  &  Gulf  Railway  Company. 

8UI'llf:MK    COUKT   OF    THE    UNITED    STATES.       1917. 

243  United  SUtes,  332. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

[In  Man'h,  1916,  the  orphan izations  representing  the  em- 
ployees of  the  railroads  made  certain  demands  as  to  wages 
which  were  refiLsed,  and  they  then  took  steps  to  call  a  general 
strike  of  all  railroad  employees  throughout  the  country.  The 
President  of  the  United  States  called  a  conference  and  suggested 
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arbitration.  The  railroads  agreed  but  the  emploj^ees  refused. 
The  President  then  suggested  the  eight-hour  standard  of  work 
and  wages  which  the  employees  accepted  but  which  tlie  railroads 
rejected.  The  President  then  appealed  to  Congress,  saying  that 
he  had  no  authority  to  compel  arbitration  and  recommending 
legislation  which,  with  the  exception  noted  in  the  dissenting 
opinion  of  Mr.  Justice  Day  as  to  authorizing  the  Interstate  Com- 
merce Commission  to  increase  freight  rates  sufficiently  to  meet 
any  increase  in  wages,  was  substantially  in  the  terms  of  the  act, 
39  Stat.  721,  as  set  forth  in  the  opinion  of  the  Chief  Justice. 
The  railroads,  disputing  the  validity  of  the  act,  began  a  typical 
suit  against  the  officers  of  certain  labor  unions  and  the  United 
States  District  Attorney,  to  enjoin  its  enforcement.  The  Dis- 
trict Court,  desiring  to  expedite  the  case  to  final  judgment,  brief- 
ly announced  its  opinion  that  the  act  was  invalid  and  granted  an 
injunction.     The  United  States  appealed.] 

IVIr.  Chief  Justice  White  delivered  the  opinion  of  the  court. 

•         •         • 

All  the  propositions  relied  upon  and  arguments  advanced 
ultimately  come  to  two  questions:  First,  the  entire  want  of 
constitutional  power  to  deal  with  the  subjects  embraced  by  the 
statute,  and  second,  such  abuse  of  the  power  if  possessed  as  ren- 
dered its  exercise  unconstitutional.  We  will  consider  these  sub- 
jects under  distinct  propositions  separately. 

I.  The  entire  want  of  constitutional  power  to  deal  with  the 
subjects  embraced  by  the  statute. 

To  dispose  of  the  contentions  under  this  heading  calls  at  once 
for  a  consideration  of  the  statute  and  we  reproduce  its  title  and 
text  so  far  as  is  material. 

*'An  Act  To  establish  an  eight-hour  day  for  employees  of 
carriers  engaged  in  interstate  and  foreign  commerce,  and  for 
other  purposes. 

**Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  be- 
ginning January  first,  nineteen  hundred  and  seventeen,  eight 
hours  shall,  in  contracts  for  labor  and  service,  be  deemed  a 
day's  work  and  the  measure  or  standard  of  a  day's  work  for 
the  purpose  of  reckoning  the  compensation  for  services  of  all 
employees  who  are  now  or  may  hereafter  be  employed  by  any 
common  carrier  by  railroad,  except  railroads  independently 
owned  and  operated  not  exceeding  one  hundred  miles  in  length, 
electric  street  railroads,  and  electric  interurban  railroads,  which 
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is  subject  to  the  provisions  of  the  Act  of  February  fourth, 
eighteen  hundred  and  eighty-seven,  entitled  'An  Act  to  recjulate 
commerce,'  as  amended,  and  who  are  now  or  may  hereafter  be 
actually  engaiicd  in  any  capacity  in  the  operation  of  trains 
used  for  the  transportation  of  persons  or  property  on  railroads, 
except  railroads  independently  owned  and  operated  not  exceed- 
ing one  hundred  miles  in  length,  electric  street  railroads,  and 
electric  interurban  railroads,     .     .     . 

"Sec.  2.  That  the  President  shall  appoint  a  commission  of 
three,  which  shall  observe  the  operation  and  effects  of  the  insti- 
tution of  the  eight-hour  standard  workday  as  above  defined  and 
the  ffU'ts  and  conditions  affecting  the  relations  between  such 
common  carriers  and  employees  during  a  period  of  not  less  than 
six  months  nor  more  than  nine  months,  in  the  discretion  of  the 
commission,  and  within  thirty  days  thereafter  such  commission 
shall  report  its  findings  to  the  President  and  Congress;     .     .     . 

"Sec.  3.  That  pending  the  report  of  the  commission  herein 
provided  for  and  for  a  period  of  thirty  days  thereafter  the 
compensation  of  railway  employees  subject  to  this  Act  for  a 
standard  eight-hour  workday  shall  not  be  reduced  below  tlia 
present  standard  day's  wage,  and  for  all  necessary  time  in  ey. 
cess  of  eight  hours  such  employees  shall  be  paid  at  a  rate  not 
less  than  the  pro  rata  rate  for  such  standard  eight-hour  work- 
day. 

"Sec.  4.  That  any  person  violating  any  provision  of  this  Act 
shall  be  guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
fined  not  less  than  $100  and  not  more  than  $1,000,  or  impris- 
oned not  to  exceed  one  year,  or  both." 

There  must  be  knowledge  of  the  power  exerted  before  deter- 
mining whether  as  exercised  it  was  constitutional  and  we  must 
hence  settle  a  dispute  on  that  question  before  going  further. 
Only  an  eight-hour  standard  for  work  and  wages  was  provided, 
Is  the  contention  on  the  one  side,  and  in  substance  only  a  scale 
of  wages  was  provided,  is  the  argument  on  the  other.  We  arc 
of  the  oponion  that  both  are  right  and  in  a  sense  both  wrong  in 
80  far  as  it  is  assumed  that  the  one  excludes  the  other.  The 
provision  of  section  one  that  "eight  hours  shall  .  .  .  be 
deemed  a  day's  work  and  the  measure  or  standard  of  a  day's 
work,"  leaves  no  doubt  about  the  first  proposition.  As  to  the 
■ccond,  this  is  equally  true  because  of  the  provision  of  section 
three  forbidding  any  lowering  of  wages  as  a  result  of  applying 
the  eight-hour  standard  established  by  section  one  during  the 
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limited  period  prescribed  in  section  two.  Both  provisions  are 
equally  mandatory.  If  it  be  said  that  the  second,  the  depriv- 
ing of  all  power  to  change  the  wages  during  the  fixed  period, 
is  but  ancillary  to  the  first  command,  the  standard  of  eight 
hours,  that  would  not  make  the  prohibition  as  to  any  change  of 
wages  any  the  less  a  fixing  of  wages.     .     .     . 

However,  there  is  this  very  broad  difference  between  the  two 
powers  exerted.  The  first,  the  eight-hour  standard,  is  perma- 
nently fixed.  The  second,  the  fixing  of  the  wage  standard  re- 
sulting from  the  prohibition  against  paying  lower  wages,  is  ex- 
pressly limited  to  the  time  specified  in  section  two.  It  is  there- 
fore, not  permanent  but  temporary,  leaving  the  employers  and 
employees  free  as  to  the  subject  of  wages  to  govern  their  rela- 
tions by  their  own  agreements  after  the  specified  time.  Con- 
cretely stated,  therefore,  the  question  is  this:  Did  Congress 
have  power  under  the  circumstances  stated,  that  is,  in  dealing 
with  the  dispute  between  the  employers  and  emploj^ees  as  to 
wages,  to  provide  a  permanent  eight-hour  standard  and  to  cre- 
ate by  legislative  action  a  standard  of  wages  to  be  operative 
upon  the  employers  and  employees  for  such  reasonable  time  as 
it  deemed  necessai-y  to  afford  an  opportunity  for  the  meeting  of 
the  minds  of  employers  and  employees  on  the  subject  of  wages? 
Or,  in  other  words,  did  it  have  the  power  in  order  to  prevent  the 
interruption  of  interstate  commerce  to  exert  its  will  to  supply 
the  absence  of  a  wage  scale  resulting  from  the  disagreement  as 
to  wages  between  the  employers  and  employees  and  to  make  its 
will  on  that  subject  controlling  for  the  limited  period  provided 
for?     .     .     . 

That  the  business  of  common  carriers  by  rail  is  in  a 
sense  a  public  business  because  of  the  interest  of  society  in  the 
continued  operation  and  rightful  conduct  of  such  business  and 
that  the  public  interest  begets  a  public  right  of  regulation  to  the 
full  extent  necessary  to  secure  and  protect  it,  is  settled  by  so 
many  decisions,  state  and  federal,  and  is  illustrated  by  such  a 
continuous  exertion  of  state  and  federal  legislative  power  as 
to  leave  no  room  for  question  on  the  subject.  It  is  also  equally 
true  that  as  the  right  to  fix  by  agreement  between  tlie  earner 
and  its  employees  a  standard  of  wages  to  control  their  relations 
is  primarily  private,  the  establishment  and  giving  effect  to  such 
agreed  on  standard  is  not  subject  to  be  controlled  or  prevented 
by  public  authority.  But  taking  all  tliese  propositions  as  un- 
doubted,  if  the  situation   which   we  have   described   and  witli 
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which  the  act  of  Congress  dealt  be  taken  into  view,  that  is,  the 
dispute  between  the  employers  and  employees  as  to  a  standard 
of  wages,  their  failure  to  a^ree,  the  resulting  absence  of  such 
standard,  the  entire  interruption  of  interstate  commerce  which 
was  threatened,  and  the  infinite  injury  to  the  public  interest 
which  was  imminent,  it  would  seem  inevitably  to  result  that  the 
power  to  regidate  necessarily  obtained  and  was  subject  to  be 
applied  to  the  extent  necessary  to  provide  a  remedy  for  the 
situation,  which  included  the  power  to  deal  with  the  dispute, 
to  provide  by  appropriate  action  for  a  standard  of  wages  to 
fill  the  want  of  one  caused  by  the  failure  to  exert  the  private 
right  on  the  subject  and  to  give  effect  by  appropriate  legisla- 
tion to  the  regulations  thus  adopted.  This  must  be  unless  it 
can  be  said  that  the  right  to  so  regulate  as  to  save  and  protect 
the  public  interest  did  not  apply  to  a  case  where  the  destruction 
of  the  public  right  was  imminent  as  the  result  of  a  dispute  be- 
tween the  parties  and  their  consequent  failure  to  establish  by 
private  agreement  the  standard  of  wages  which  was  essential; 
in  other  words  tliat  the  existence  of  the  public  right  and  the 
public  power  to  preserv^e  it  was  wholly  under  the  control  of 
the  private  right  to  establish  a  standard  by  agreement.  Nor 
is  it  an  answer  to  this  view  to  suggest  that  the  situation  was 
one  of  emergency  and  that  emergency  cannot  be  made  the 
source  of  power.  Ex  parte  Milligan,  4  Wall.  2.  The  proposi- 
tion begs  the  question,  since  although  an  emergency  may  not 
call  into  life  a  power  which  has  never  lived,  nevertheless  emer- 
gency may  afford  a  reason  for  the  exertion  of  a  living  power 
already  enjoyed.  If  acts  which,  if  done,  would  interrupt,  if  not 
destroy,  interstate  commerce  may  be  by  anticipation  legisla- 
tively prevented,  by  the  same  token  the  power  to  regulate  may 
be  exerei.sed  to  guard  against  the  cessation  of  interstate  com- 
merce threatened  by  a  failure  of  employers  and  employees  to 
agree  as  to  the  standard  of  wages,  such  standard  being  an  essen- 
tial prerequisite  to  the  uninterrupted  flow  of  interstate  com- 
merce. 

But  passing  this,  let  us  come  to  briefly  recapitulate  some  of 
the  more  important  of  the  regulations  which  have  been  enacted 
in  the  past  in  order  to  show  how  necessarily  the  exertion  of  the 
power  to  enact  them  manifests  the  existence  of  the  legislative 
authority  to  ordain  the  regulation  now  before  us,  and  how 
completely  the  whole  system  of  regulations  adopted  in  the  past 
would  be   frustrated  or  rendered   unavailing  if  the  power  to 
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regulate  under  the  conditions  stated  which  was  exerted  by  the 
act  before  us  was  not  possessed.  .  .  .  [The  learned  judge 
here  refers  to  legislation  for  fixing  reasonable  rates,  for  regu- 
lating contracts  of  carriage,  bills  of  lading,  hours  of  service, 
safety  appliances  and  employers'  liability  and  for  compelling 
carriers  to  perform  their  duty  without  regard  to  cost.]  What 
would  be  the  value  of  the  right  to  a  reasonable  rate  if  all  move- 
ment in  interstate  commerce  could  be  stopped  as  a  result  of  a 
mere  dispute  between  the  parties  or  their  failure  to  exert  a  pri- 
mary private  right  concerning  a  matter  of  interstate  commerce  ? 
Again,  what  purpose  would  be  subserved  by  all  the  regulations' 
established  to  secure  the  enjoyment  by  the  public  of  an  efficient 
and  reasonable  ser\dce,  if  there  was  no  power  in  government 
to  prevent  all  service  from  being  destroyed?  Further  yet  what^ 
benefits  would  flow  to  society  by  recognizing  the  right,  because 
of  the  public  interest,  to  regulate  the  relation  of  employer  and 
employee  and  of  the  employees  among  themselves  and  to  give  to 
the  latter  peculiar  and  special  rights  safeguarding  their  per- 
sons, protecting  them  in  case  of  accident  and  giving  efficient 
remedies  for  that  purpose,  if  there  was  no  power  to  remedy  a 
situation  created  by  a  dispute  between  employers  and  em- 
ployees as  to  rate  of  wages,  which  if  not  remedied,  would  leave 
the  public  helpless,  the  whole  people  ruined  and  all  the  liomes 
of  the  land  submitted  to  a  danger  of  the  most  serious  charac- 
ter ?  And  finally,  to  what  derision  would  it  not  reduce  the  prop- 
osition that  government  had  power  to  enforce  the  duty  of  opera- 
tion, if  that  power  did  not  extend  to  doing  that  which  was 
essential  to  prevent  operation  from  being  completely  stopped  by 
filling  the  interregnum  created  by  an  absence  of  a  conventional 
standard  of  wages  because  of  a  dispute  on  that  subject  between 
the  employers  and  employees  by  a  legislative  standard  binding 
on  employers  and  employees  for  such  a  time  as  might  be  deemed 
by  the  legislature  reasonably  adequate  to  enable  normal  condi- 
tions to  come  about  as  tlie  result  of  agreements  as  to  wages 
between  the  parties? 

We  are  of  opinion  that  the  reasons  stated  conclusively  estab- 
lish that  from  the  point  of  view  of  inherent  power  the  act  which 
is  before  us  was  clearly  within  the  legislative  power  of  Con- 
gress to  adopt.    .     .    . 

This  leaves  only  to  be  generally  considered  whether  the  right 
to  exercise  such  a  power  under  the  conditions  which  existed  was 
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limited  or  restrained  by  the  private  rights  of  the  carriers  or 
their  employees. 

(a)  ^5  to  the  carrier.  As  engaging  in  the  business  of  in- 
terstate commerce  carriage  subjects  the  carrier  to  the  lawful 
power  of  Congress  to  regulate  irrespective  of  the  source  whence 
the  carrier  draws  its  existence,  and  as  also  by  engaging  in  a 
business  charged  \nth  a  public  interest  all  the  vast  property 
and  evers'  right  of  the  carrier  become  subject  to  the  authority 
to  regulate  possessed  by  Congress  to  the  extent  that  regulation 
may  be  exerted  considering  the  subject  regulated  and  what  is 
appropriate  and  relevant  thereto,  it  follows  that  the  very  ab- 
sence of  the  scale  of  wages  by  agreement  and  the  impediment 
and  destruction  of  interstate  commerce  which  was  threatened 
called  for  the  appropriate  and  relevant  remedy,  the  creation  of  a 
standard  by  operation  of  law  binding  upon  the  carrier. 

(b)  ^5  to  the  employee.  Here  again  it  is  obvious  that  what 
we  have  previously  said  is  applicable  and  decisive,  since  what- 
ever would  be  the  right  of  an  employee  engaged  in  a  private 
business  to  demand  such  wages  as  he  desires,  to  leave  the  em- 
ployment if  he  does  not  get  them  and  by  concert  of  action  to 
agree  with  others  to  leave  upon  the  same  condition,  such  rights 
are  necessarily  subject  to  limitation  when  employment  is  ac- 
eepti^d  in  a  business  charged  with  a  public  interest  and  as  to 
which  the  power  to  regulate  commerce  possessed  by  Congress 
applied  and  the  resulting  right  to  fix  in  case  of  disagreement 
and  dispute  a  standard  of  wages  as  we  have  seen  necessarily 
obtained.     .    .    . 

Ilaving  thus  adversely  disposed  of  the  contentions  as  to  the 
inherent  want  of  power,  we  come  to  consider  all  the  other  propo- 
sitions which  group  themselves  under  a  common  heading,  that  is, 

II.  Siirh  an  abuse  of  ike  power  if  possessed  as  rendered  its 
exercise  unconstitutionnl. 

We  shall  consider  the  various  contentions  which  come  under 
this  heading  under  separate  subdivisions. 

(a)  Eqml  protection  of  the  laws  and  penalties.     .     .     . 

(b)  ^Vnnt  of  due  process  resulting  from  the  improvidence 
with  which  the  statute  was  enacted  and  the  impossihility  in 
practice  of  giving  effect  to  its  provisions;  in  other  words,  as 
stated  in  the  argument,  its  "  unworkahility.*' 

The  contention  virtually  is  that,  conceding  the  legislative 
power  under  the  circumstances  stated  to  fix  a  standard  of 
wages,   such   authority    necessarily    contemplates   consideration 
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before  action  and  not  a  total  and  obvious  disregard  of  every 
rig-ht  of  the  employer  and  his  property — a  want  of  considera- 
tion and  a  disreg-ard  which,  it  is  urged,  appear  on  the  face  o^ 
the  statute  and  which  cause  it  therefore  to  amount  to  a  decision 
without  a  hearing  and  to  a  mere  arbitrar^^  bestowal  of  millions 
by  way  of  wag"es  upon  employees  to  the  injury  not  only  of  the 
employer  but  of  the  public  upon  whom  the  burden  must  neces- 
sarily fall.     ... 

In  seeking  to  test  the  argrmients  by  which  the  propositions 
are  sought  to  be  supported  we  are  of  opinion  that  it  is  evident 
that  in  substance  they  assert  not  that  no  legislative  judgment" 
was  exercised,  but  that  in  enacting  the  statute  there  was  an 
unwise  exertion  of  legislative  povrer  begotten  either  from  some 
misconception  or  some  mistaken  economic  view  or  partiality  for 
the  rights  of  one  disputant  over  the  other  or  some  unstated  mo- 
tive which  should  not  have  been  permitted  to  influence  action. 
But  to  state  such  considerations  is  to  state  also  the  entire  want 
of  judicial  power  to  consider  them, — a  view  which  therefore 
has  excluded  them  absolutely  from  our  mind  and  which  impels 
us  as  a  duty  to  say  that  we  have  not  in  the  slightest  degree 
passed  upon  them.  While  it  is  a  truism  to  say  that  the  duty  to 
enforce  the  Constitution  is  paramount  and  abiding,  it  is  also 
true  that  the  verv^  highest  of  judicial  duties  is  to  give  effect  to 
the  legislative  will  and  in  doing  so  to  scrupulously  abstain  from 
permitting  subjects  which  arc  exclusively  within  the  field  of 
legislative  discretion  to  influence  our  opinion  or  to  control  judg- 
ment.   .    .    . 

Being  of  the  opinion  that  Congress  had  the  power  to  adopt 
the  act  in  question,  ...  we  conclude  that  the  court  below 
erred  in  holding  the  statute  was  not  within  the  power  of  Con- 
gress to  enact  and  in  restraining  its  enforcement  and  its  decree 
therefore  must  be  and  it  is  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  bill. 

And  it  is  so  ordered. 

Mr.  Justice  McKenna,  concurring.    .    .    . 

Mr.  Justice  Day,  dissenting, 

I  am  unable  to  agree  with  the  opinion  and  judgment  just 
pronounced.    .    .    . 

I  am  not  prepared  to  deny  to  Congress,  in  view  of  its  consti- 
tutional authority  to  regulate  commerce  among  the  States,  the 
right  to  fix  by  lawful  enactment  the  wages  to  be  paid  to  those 
engaged  in  such  commerce  in  the  operation  of  trains  carrying 
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passengei-s  aiid  freight.  AVhile  the  railroads  of  the  country  are 
privately  owned,  they  are  engaged  in  a  public  service,  and  be- 
cause of  that  fact  are  subject  in  a  large  measure  to  governmental 

control. 

The  regulator}'  power  of  Congress  under  the  commerce  clause 
of  the  Constitution  is  of  a  broad  nature,  but  is  subject  to  the 
applicable  limitations  of  the  Constitution. 

I  agree  that  upon  the  reasoning  which  sustained  the  power 
of  Congress  to  regulate  the  hours  of  service  of  employees,  and 
the  degree  of  care  which  employers  must  observe  to  protect  the 
safety  of  those  engaged  in  the  service  and  in  view  of  the  enact- 
ments whifh  are  held  to  be  lawful  regulations  of  interstate  trans- 
portation, Congress  has  the  power  to  fix  the  amount  of  compen- 
sation necessary  to  secure  a  proper  service  and  to  insure  reason- 
able rates  to  the  public  upon  the  part  of  the  railroads  engaged 
in  such  traffic.  While  this  much  must  necessarily  follow  from 
the  constitutional  authority  of  Congress,  in  the  light  of  the 
interpretation  given  to  the  commerce  clause  in  decisions  of  this 
court,  it  is  equally  true  that  this  regulatory  power  is  subject  to 
any  applicable  constitutional  limitations.  This  power  cannot, 
any  more  than  others  conferred  by  the  Constitution,  be  the  sub- 
ject of  lawful  exercise  when  such  exertion  of  authority  violates 
fundamental  rights  secured  by  the  Constitution.     .     .     . 

The  power  to  legislate,  as  well  as  other  powers  conferred  by 
the  Constitution  upon  the  coordinate  branches  of  the  Govern- 
ment, is  limited  by  the  provisions  of  the  Fifth  Amendment  of 
the  Constitution  preventing  deprivation  of  life,  liberty,  or  prop- 
erty without  due  process  of  law. 

The  phrase  ''Due  Process  of  Law"  has  been  the  subject  of 
much  discussion,  and  while  its  precise  definition  has  not  been 
fittempted,  and  its  limitations  have  been  left  to  the  gradual  proc- 
ess of  inclusion  and  exclusion,  the  binding  force  of  its  require- 
ments is  always  conceded,  and  has  been  frequently  enforced  in 
cases  as  they  have  arisen.  If  the  Constitution  is  not  to  become 
a  dead  letter  the  protection  of  the  due  process  clause  must  be 
pivcn  to  all  entitled  to  this  safeguard  of  rights  which  the 
Amendment  intended  to  secure.  The  due  process  clause  re- 
strains alike  every  branch  of  the  Government,  and  is  binding 
upon  all  who  exercise  federal  power,  whether  of  an  executive, 
legislative,  or  judicial  character.  It  withholds  from  the  execu- 
tive the  exerci.se  of  arbitrary  authority,  it  prevents  the  judiciary 
from  condemning  one  in  his  person  or  property  without  orderlv 


WILSON  V.  NEW.  919 

methods  of  procedure  adapted  to  the  situation,  and  opportunity 
to  be  heard  before  judgment.  We  are  now  immediately  con- 
cerned with  its  effect  upon  the  exercise  of  legislative  authority. 

•         •  • 

It  results  from  the  principles  which  have  been  enforced  in 
this  court,  and  recognized  by  writers  of  authority,  that  due 
process  of  law,  when  applied  to  the  legislative  branch  of  the 
Government,  will  not  permit  Congress  to  make  anything  due 
process  of  law  which  it  sees  fit  to  declare  such  by  the  mere  en- 
actment of  the  statute;  if  this  were  true,  life,  liberty,  or  prop- 
erty might  be  taken  by  the  terms  of  the  legislative  act,  depend- 
ing for  its  authority  upon  the  ^vill  or  caprice  of  the  legislature, 
and  constitutional  provisions  would  thus  become  a  mere  nullity. 

Applying  these  principles,  in  my  opinion  this  act  cannot  sue- 1 
cessfully  withstand  the  attack  that  is  made  upon  it  as  an  arbi- 
trary and  unlawful  exertion  of  supposed  legislative  power.  It 
is  not  an  act  limiting  the  hours  of  service.  Nor  is  it,  in  my 
judgment,  a  legitimate  enactment  fixing  the  wages  of  employees 
engaged  in  such  service.  In  one  of  its  most  important  aspects, 
and  in  view  of  the  mandatory  provisions  of  §  3  of  the  act,  it 
is  one  the  effect  of  which  is  to  increase  the  wages  of  certain 
employees  in  interstate  commerce  by  the  requirement  that  pend- 
ing investigation,  the  wages  which  have  theretofore  been  paid 
for  ten  hours'  service  shall  be  given  for  eight  hours'  ser\ace  of 
the  same  character.  The  increase  of  wages  is  to  be  in  force 
only  during  the  period  of  observation  provided  in  the  act.  Be- 
fore the  passage  of  this  enactment  the  wages  of  the  character 
involved  herein  had  been  fixed  by  agreement,  or  determined  by 
arbitration  between  the  parties  concerned.  By  tliis  enactment 
the  wage  theretofore  paid  for  a  ten-hours'  service  is  required 
to  be  paid  for  an  eight-hours'  service  pending  the  investigation 
provided  for  in  other  parts  of  the  law.  In  other  words.  Con- 
gress upon  the  face  of  the  enactment  expresses  its  inability  to 
fix  in  advance  of  investigation  a  just  and  proper  wage  for  the 
employees  concerned.  It  inevitably  follows  that  the  cost  of  the 
experiment,  measured  by  the  increase  in  wages  amounting,  it  is 
stated,  to  many  millions  of  dollars,  and  certain  to  cost  a  very 
large  sum,  must  be  paid,  not  by  the  public,  nor  be  equally  borne 
by  the  contracting  parties,  but  by  legislative  edict  is  made  to 
fall  entirely  upon  one  of  the  parties,  with  no  provision  for  com- 
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I>ensation  should  tlie  subsequent  investigation  establish  the  in- 
justice or  impropriety  of  the  temporary  increase. 

An  examination  of  the  history  of  the  legislation,  and  public 
documents  submitted  for  our  consideration,  amply  support  this 
conclusion.  In  submitting  the  matter  to  Congress  the  President 
recommended:  "Explicit  approval  by  the  Congress  of  the  con- 
sideration by  the  Interstate  Commerce  Commission  of  an  in- 
crease of  freight  rates  to  meet  such  additional  expenditures  by 
the  railroads  as  may  have  been  rendered  necessary  by  the  adop- 
tion of  the  eight-hour  day  and  which  have  not  been  offset  by 
administrative  readjustments  and  economies,  should  the  facts 
disclosed  justify  the  increase." 

This  recommendation  was  not  followed  in  the  enactment  of 
the  statute.  The  Senate  Committee  having  the  subject  mider 
consideration  expressed  a  desire  for  investigation  and  consid- 
eration before  enacting  a  law  of  this  character.  Such  was  not 
liad,  and  the  law  in  its  present  form  was  speedily  passed. 

In  fixing  wages,  conceding  the  power  of  Congress  for  this 
purpose,  that  body  acts  having  in  mind  the  rights  of  the  public, 
of  the  owners  of  railroads,  and  of  the  employees  engaged  in 
their  sers'ice.  Inherently,  such  legislation  requires  that  investi- 
gation and  deliberation  shall  precede  action.  In  fixing  rates 
Congress  has  itself  recognized  this  principle  and  has  delegated 
its  power  to  a  Commission  which  acts  only,  upon  full  investiga- 
tion, and  an  opportunity  to  be  heard,  wherein  the  interest  of 
the  public,  the  carrier,  and  the  shipper  may  be  given  ample 
consideration. 

Conceding  that  every  presumption  exists  in  favor  of  the 
If'gitimate  exercise  of  legislative  power,  and  that  there  is  no  au- 
thority in  the  courts  to  inquire  into  the  motives  which  may 
have  influenced  legislators,  and  that  every  such  enactment  pre- 
supposes the  possession  of  proper  motives  and  sufficient  informa- 
tion and  knowledge  to  warrant  the  action  taken,  nevertheless  \ 
Congress  has  in  this  act  itself  declared  the  lack  of  the  requisite 
infonnation  for  definite  action,  and  has  directed  an  experiment 
to  determine  what  it  should  do,  imposing  in  the  meantime  an 
increase  of  wages  peremptorily  declared,  the  expense  of  which 
is  to  be  borne  entirely  by  the  carrier,  without  recompense  if  the 
investigation  proves  the  injustice  or  impropriety  of  the  increase. 

Such  legislation,  it  seems  to  me,  amounts  to  the  taldng  of 
the  property  of  one  and  giving  it  to  another  in  violation  of  the 
spirit  of  fair  play  and  equal  right  which  the  Constitution  in- 
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tended  to  secure  in  the  due  process  clause  to  all  coming  within 
its  protection,  and  is  a  striking  illustration  of  that  method 
jwhich  has  always  been  deemed  to  be  the  plainest  illustration  of 
arbitrary  action,  the  taking  of  the  property  of  A  and  giving  it 
to  B  by  legislative  fiat.  Davidson  v.  New  Orleans,  96  U.  S. 
97,  104] 

It  may  be  taken  to  be  true,  as  stated  in  the  majority  opinion, 
that  but  for  this  legislation  a  strike  of  employees  engaged  in 
interstate  commerce  would  have  been  precipitated,  disastrous 
in  its  consequences  to  the  commerce  of  the  country. 

If  I  am  right  in  the  conclusion  that  this  legislation  amounted 
to  a  deprivation  of  property  -without  due  process  of  law,  no 
emergency  and  no  consequence,  whatever  their  character,  could 
justify  the  violation  of  constitutional  rights.  The  argument  of 
justification  bj^  emergency  was  made  and  answered  in  this  court 
in  Ex  parte  ]\Iilligan,  4  Wall.  2,  decided  more  than  fifty  years 
ago,  in  which  it  was  held  that  not  even  the  perils  of  war  could 
impair  the  right  of  a  resident  of  a  loyal  State,  not  connected 
with  the  military  service,  and  where  the  courts  were  open,  and 
in  the  proper  exercise  of  their  jurisdiction,  to  be  tried,  con- 
victed, or  sentenced  only  by  the  ordinary  courts  of  law,  with 
trial  by  jury  and  with  the  safeguards  intended  to  secure  a  fair 
trial  in  the  courts  of  law.     .     .     . 

This  principle  is  equally  applicable  to-day.  Constitutional 
protection  is  more  essential  in  times  of  unrest  and  agitation 
than  it  can  be  in  the  security  of  less  turbulent  periods.  The 
(Constitution  intended  to  protect  the  citizen  against  encroach- 
ments upon  his  rights  impelled  by  existing  emergencies,  or  sup- 
posed necessity  of  prompt  and  \dgorous  action.  Constitutional 
rights,  if  they  are  to  be  available  in  time  of  greatest  need,  can- 
not give  way  to  an  emergency,  however  immediate,  or  justify 
the  sacrifice  of  private  rights  secured  by  the  Constitution. 

I  agree  that  a  situation,  such  as  was  presented  to  Congress 
at  this  time,  properly  called  for  the  exertion  of  its  proper  au- 
;thority  to  avert  impending  calamity.  I  cannot  agree  that  con- 
istitutional  rights  may  be  sacrificed  because  of  public  necessity, 
nor  taken  away  because  of  emergencies  which  might  result  in 
I  disaster  or  inconvenience  to  public  or  private  interests.  If  this 
be  not  so,  the  constitutional  limitations  for  the  protection  of 
life,  liberty,  and  property,  are  of  little  value,  and  may  be 
taken  away  whenever  it  is  supposed  that  the  public  interests 
will  be  promoted  by  the  sacrifice  of  rights  which  the  framers 
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uf  the  Constitution  intended  should  be  forever  protected  from 
go\'cmmental  invasion  by  any  branch  of  the  Government. 

There  arc  certain  matters  in  the  opinion  of  the  majority 
which  I  am  unable  to  approve  by  silent  acquiescence.  I  am 
not  prepared  to  admit  that  Congress  may  when  deemed  neces- 
sary for  the  public  interest  coerce  employees  against  their  will 
to  continue  in  sers'ice  in  interstate  commerce.  Nor  do  I  think  it 
necessar>'  to  decide,  as  declared  in  the  majority  opinion,  that 
in  matters  of  this  kind  Congress  can  enact  a  compulsory  arbitrar 
tion  law.  These  questions  are  not  involved  in  this  case  and 
their  decision  need  not  be  anticipated  until  they  actually  arise. 

The  reasons,  which  I  have  outlined,  impel  me  to  the  conclusion 
that  the  enactment  under  consideration  necessarily  deprives  the 
complaining  railroad  companies  of  rights  secured  to  them,  as 
well  as  to  others,  by  one  of  the  most  essential  of  the  protections 
guaranteed  by  the  Federal  Constitution.  In  this  view  I  am 
constrained  to  dissent  from  the  opinion  and  judgment  in  this 
case. 

Mr.  Justice  Pitney,  dissenting. 

I  am  constrained  to  dissent  from  the  decision  just  announced 
and  from  the  reasoning  upon  which  it  is  based.  I  am  convinced 
that  the  st<itute  under  consideration  (Act  of  September  3,  5, 
1916,  c.  436,  39  Stat.  721)  is  not  within  the  constitutional  power 
of  Congress.    .    .     . 

It  is,  I  think,  too  plain  for  argument  that  the  act  .  .  . 
docs  not  establish  eight  hours  as  the  limit  of  a  day's  work. 
Thei-e  is  no  prohil)ition  of  service  in  excess  of  eight  hours  per 
day,  nor  any  penalty  for  overtime  work,  for  this  is  to  be  paid 
for  only  pro  rata.  .  .  .  What  it  prescribes  is  that  "eight 
hours  shall,  in  contracts  for  labor  and  service,  be  deemed  a  day's 
work  and  the  measure  or  standard  of  a  day's  work  for  the  pur- 
pose of  reckoning  the  compensation  for  services."  It  defines 
the  terms  of  contracts  for  sciwi(!e  and  prescribes  a  measure  only 
for  the  purpose  of  reckoning  compensation.  This  is  the  whole 
eflfect  of  the  first  section.  To  shorten  the  discussion,  I  will  con- 
cede, arguendo,  that  this  section  of  itself  is  not  in  conflict  with 
the  Constitution.  This  being  assumed,  the  second  section  evi- 
dently Ls  unexceptionable. 

Serious  difficulty  appears,  however,  when  we  come  to  consider 
the  operation  and  effect  of  the  third  section  in  connection  with 
the  nn>t  and  second.  It  provides  that,  pending  the  report  of 
the  commission,  and  for  thirty  days  thereafter,  ''the  compensa- 
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tion  of  railway  employees  subject  to  this  Act  for  a  standard 
eight-hour  workday  shall  not  be  reduced  below  the  present 
standard  day's  wage,"  etc.  This,  of  course,  is  to  be  practically 
enforced  by  means  of  prosecutions  under  §  4.  The  ''present 
standard  day's  wage,"  in  eifect  upon  the  railroad  represented 
by  appellees  in  this  case  and  upon  most  of  the  other  railroads 
of  the  country,  is  a  term  not  easily  defined.  Accepting  the  para- 
phrase employed  in  the  brief  for  the  United  States,  the  standard 
may  be  expressed  as  follows:  ''One  hundred  miles  or  less,  ten 
hours  or  less,  shall  constitute  a  day."  The  effect  of  §  3  is  that 
during  a  period  of  from  seven  to  eleven  months  the  carriers 
shall  ])Qy  as  much  for  eight  hours'  work  as  previously  was  paid 
for  ten  hours'  work;  the  excess  over  eight  hours  to  be  paid  for 
pro  rata  on  the  eight-hour  basis.  The  effect  is  to  increase  wages 
in  a  large  but  undefined  amount  upon  the  railroad  represented 
in  this  suit,  and  in  the  amount  of  many  millions  of  dollars  con- 
sidering all  the  railroads  that  are  affected. 

The  legislation  is  attempted  to  be  sustained  solely  as  an  ex- 
ercise of  the  power  of  Congress  to  regulate  interstate  and  for- 
eign commerce.    Evidently  it  can  find  no  other  support.    .    .     . 

If,  therefore,  the  act  be  not  in  a  real  and  substantial  sense  a 
regulation  of  commerce,  it  is  in  excess  of  the  constitutional 
power  of  Congress.  "Manifestly,  any  rule  prescribed  for  the 
conduct  of  interstate  commerce,  in  order  to  be  within  the  com- 
petency of  Congress  under  its  power  to  regulate  commerce 
among  the  States,  must  have  some  real  or  substantial  relation  to 
or  connection  with  the  commerce  regulated."  Adair  v.  United! 
States,  208  U.  S.  161,  178.  And,  though  it  be  a  regulation  of 
commerce,  it  is  void  if  it  conflicts  with  the  provisions  of  the 
Fifth  Amendment,  that  no  person  shall  be  "deprived  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  shall  pri- 
vate property  be  taken  for  public  use,  without  just  compensa- 
tion.''   .     .     . 

I  am  convinced,  in  the  first  place,  that  the  act  cannot  be  sus-  . 
tained  as  a  regulation  of  commerce,  because  it  has  no  such  ob- 1 
ject,  operation,  or  effect.  It  removes  no  impediment  or  obstruc- 
tion from  the  way  of  traffic  or  intercourse,  prescribes  no  service 
to  the  public,  lays  down  no  rule  respecting  the  mode  in  which 
service  is  to  be  performed,  or  the  safeguards  to  be  placed  about 
it,  or  the  qualifications  or  conduct  of  those  who  are  to  perfonn 
it.  In  short,  it  has  no  substantial  relation  to  or  connection  with 
commerce — no   closer   relation    than   has   the    price   whiili    the 
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carrier  pays  for  its  engines  and  cars  or  for  the  coal  used  in 
propelling  them. 

The  suggestion  that  it  was  passed  to  prevent  a  threatened 
strike,  and  in  this  sense  to  remove  an  obstruction  from  the  path 
of  comineri*e,  while  true  in  fact  is  immaterial  in  law.  It 
amounts  to  no  more  than  saying  that  it  was  enacted  to  take  care 
of  an  emergency.  But  an  emergency  can  neither  create  a  power 
nor  excuse  a  defiance  of  the  limitations  upon  the  powers  of  the 
Government.     Ex  parte  Milligan,  4  Wall.  2,  121. 

The  simple  effect  of  §  3  is  to  increase,  during  the  period  of 
its  operation,  the  rate  of  wages  of  railroad  trainmen  employed 
in  interstate  commerce.  It  comes  to  this, — that  whereas  the 
owners  of  the  railroads  have  devoted  their  property  to  the 
movement  of  interstate  as  well  a.s  intrastate  commerce,  and 
whereas  the  trainmen  have  accepted  employment  in  such  com- 
merce, and  thus  employers  and  employees  are  engaged  together 
in  a  quas^i  public  service,  the  act  steps  in  and  prescribes  how  the 
money  earned  in  the  public  service  shall  be  divided  between  the 
owners  of  the  railroads  and  these  particular  employees.  This, 
in  my  view,  is  a  regulation  not  of  commerce  but  of  the  internal 
affairs  of  the  commerce  carriers, — precisely  as  if  an  act  were  to 
provide  that  the  rate  of  interest  payable  to  the  bondholders 
must  be  increased  and  the  dividend  paj^ments  to  the  stockhold- 
ers correspondingly  decreased — and  is  not  only  without  sup- 
port in  the  commerce  clause  of  the  Constitution,  but,  as  I  shall 
endeavor  to  show,  transgresses  the  limitations  of  the  Fifth 
Amendment.    .    .    . 

The  primarj^  and  fundamental  constitutional  defect  that  I 
find  in  the  act  now  under  consideration  is  precisely  this :  That 
it  undertakes  to  regulate  the  relations  of  common  carriers  by 
railroad  to  their  employees  in  respect  to  a  particular  matter — 
an  increase  of  wages — that  has  no  real  and  substantial  connec- 
tion with  the  interstate  commerce  in  which  the  carriers  and 
their  employees  are  engaged.  Certainly  the  amount  of  wages 
that  shall  be  paid  to  a  trainman  has  no  more  substantial  rela- 
tion to  commerce  than  the  matter  whi('h  was  under  considera- 
tion in  Adair  v.  United  States,  208  U.  S.  161,  that  is,  the  right 
of  an  employee  to  retain  his  employment  notwithstanding  his 
membership  in  a  labor  organization.  In  that  case  this  court, 
by  Mr.  Justice  Harlan,  used  the  following  language  (p.  178)  : 
"But  what  possible  legal  or  logical  connection  is  there  between 
an  employe's  membership  in  a  labor  organization  and  the  carry- 
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ing  on  of  interstate  commerce?  Such  relation  to  a  labor  org'ani- 
zation  cannot  have,  m  itself  and  in  the  eye  of  the  law,  any 
bearing  upon  the  commerce  with  which  the  employe  is  connected 
by  his  labor  and  services." 

It  proves  nothing  to  say  that  the  increase  of  pay  was  or  is 
necessary,  in  the  judgment  of  Congress,  to  prevent  all  railroad 
ser\'ice  in  interstate  commerce  from  being  suspended.  As  a 
law  to  prevent  a  strike,  the  act  is  quite  intelligible ;  but,  as  we 
have  seen,  the  emergency  conferred  no  power  upon  Congress  to 
impose  the  burden  upon  the  carriers.  If  the  public  exigency 
required  it.  Congress  perhaps  might  have  appropriated  public 
moneys  to  satisfy  the  demands  of  the  trainmen.  But  there  is 
no  argument  for  requiring  the  carriers  to  pay  the  cost,  that 
would  not  equally  apply  to  renewed  demands,  as  often  as  made, 
if  made  by  men  who  had  the  power  to  tie  up  traffic.  I  cannot 
believe  that  this  is  regulation  of  commerce,  within  the  meaning 
of  the  Constitution. 

But,  secondly,  .  .  .  the  power  of  Congress  to  regulate 
commerce  among  the  States  is  ''subject  always  to  the  limitations 
prescribed  in  the  Constitution,"  and,  among  others,  to  the  in- 
hibition of  the  Fifth  Amendment  against  the  deprivation  of 
liberty  or  property  without  due  process  of  law  and  the  taking 
of  private  property  for  public  use  without  just  compensation. 

•         •  • 

I  am  convinced  that  the  act  transgresses  this  provision  of 
the  Amendment  in  two  respects;  first,  in  that  it  exceeds  the 
bounds  of  proper  regulation,  and  deprives  the  owners  of  the 
railroads  of  their  fundamental  rights  of  liberty  and  property ; 
and,  secondly,  in  that  Congress,  although  confessedly  not  in 
possession  of  the  information  necessary  for  intelligent  and  just 
treatment  of  the  pending  controversy  between  the  carriers  and 
the  trainmen  (for  the  act  itself,  in  its  second  section,  providejs 
for  the  very  investigation  that  the  history  of  the  legislation 
shows  was  imperatively  necessary),  arbitrarily  imposed  upon 
the  carriers  the  entire  and  enormous  cost  of  an  experimental 
increase  in  wages,  without  providing  for  any  compeasation  to 
be  paid  in  case  the  investigation  should  demonstrate  the  im- 
propriety of  the  increase.     .     .     . 

I  wholly  dissent  from  the  suggestion,  upon  which  great  stress 
is  laid  in  the  opinion  of  the  majority  of  the  court,  that  the 
admittedly  i)rivate  right  of  the  earners  and  their  employees 
to  fix  by  agreement  between  themselves  the  standard  of  wages 
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to  control  their  relations — a  right  guaranteed  by  the  **due 
process  of  law"  clause,  as  this  court  repeatedly  has  held — 
can  be  set  at  naught  or  treated  as  waived  in  the  present  in- 
stance because  the  parties  have  failed  to  agi-ee,  or  that  legislative 
interference  can  be  justified  on  that  ground.  The  right  to 
contract  is  the  right  to  say  by  what  terms  one  will  be  bound. 
It  Is  of  the  very  essence  of  the  right  that  the  parties  may  remain 
in  disagreement  if  either  party  is  not  content  with  any  term 
propo.sed  !)y  the  otlier.  A  failure  to  agree  is  not  a  waiver 
but  an  exercise  of  the  right — as  much  so  as  the  making  of  an 
agreement. 

To  say  that  the  United  States  has  such  a  relation  to  interstate 
traffic  and  the  transportation  of  the  mails  that  it  may  interfere 
directly  by  force,  or  indirectly  through  the  courts,  to  remove 
obstructions  placed  by  wrongdoers  in  the  way  of  such  trans- 
portation (In  re  Debs,  158  U.  S.  564,  582,  586),  is  not  to  say 
that,  when  obstruction  is  threatened.  Congress,  without  taking 
over  the  railroads  and  paying  just  compensation  to  the  owners, 
may  exercise  control  of  the  revenues  and  dispose  of  them  for 
the  purpose  of  buying  peace,  either  by  direct  intervention  or 
through  coercive  legislation.  To  do  this  is  to  ignore  the  dis- 
tinction between  menm  and  tuum,  to  safeguard  which  was  one 
of  the  objects  of  the  Fifth  Amendment. 

The  logical  consequences  of  the  doctrine  now  announced  are 
sufficient  to  condemn  it.  If  Congress  may  fix  wages  of  trainmen 
in  interstate  commerce  during  a  term  of  months,  it  may  do  so 
during  a  tenn  of  years,  or  indefinitely.  If  it  may  increase 
wages,  much  more  certainly  it  may  reduce  them.  If  it  may 
establish  a  minimum  it  may  establish  a  maximum.  If  it  may 
impose  its  arl)itral  award  upon  the  parties  in  a  dispute  about 
wages,  it  may  do  the  same  in  the  event  of  a  dispute  between  the 
railroads  and  the  coal-miners,  the  car-builders,  or  the  producers 
of  any  other  commodity  essential  to  the  proper  movement  of 
traffic. 

That  the  act  is  a  wide  departure  from  all  previous  legisla- 
tion for  regulating  commerce  has  been  shown.  The  bearing  of 
this  upon  the  present  point  is  obvious,  since  it  is  a  safe  assertion 
that  every  dollar  of  tlic  thousands  of  millions  that  are  invested 
in  railroads  in  this  country  has  been  invested  without  any  an- 
ticipation or  reason  for  anticipating  that  a  law  of  this  character 
would  be  adjudged  to  be  permissil)le,  either  as  a  regulation  of 
commerce  or  on  any  other  ground. 
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Upon  the  second  ground  of  repugnancy  to  t'he  Fifth  Amend- 
ment I  need  not  dwell,  since  it  is  dealt  with  fully  in  the  dissent- 
ing opinion  of  Mr.  Justice  Day,  with  whose  views  upon  that 
question  I  entirely  agree. 

Mr.  Justice  Van  Devanter  concurs  in  this  dissent,  including 
that  portion  of  Mr.  Justice  Day's  dissenting  opinion  just  men- 
tioned. 

Mr.  Justice  McReynolds,  dissenting.     .    .    . 


UNITED  STATES  v.  FERGER  et  al. 

SUPBEME   COUET   OF  THE  UNITED   STATES.      1919. 

250  United  States,  199. 

Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

[Under  the  provisions  of  the  act  of  Congress  of  August  29, 
1916,  entitled  **  An  act  relating  to  bills  of  lading  in  interstate  and 
foreign  commerce,"  39  Stat.  538,  the  defendant  was  indicted 
in  twenty-four  counts  the  first  of  which  charged  him  with 
making  and  altering  a  fraudulent  bill  of  lading  purporting  to 
represent  corn  in  bulk  received  at  Fountaintown,  Indiana,  for 
shipment  to  Cincinnati,  Ohio.  The  bill  was  in  the  usual  form 
prescribed  by  the  Interstate  Commerce  Commission  and  bore 
all  the  marks  of  a  genuine  bill.  The  second  count  charged  the 
defendant  with  obtaining  money,  with  criminal  intent  and 
knowledge,  by  depositing  the  bill  as  collateral  with  a  bank  in 
Cincinnati.  The  defendant  demurred  to  the  indictment  on  the 
ground  that  the  "said  act  can  only  apply  to  bills  of  lading  rep- 
resenting actual  shipments  of  merchandise  or  commerce  between 
the  States.  If  it  is  intended  to  apply  to  wholly  fictitious  ship- 
ments, it  is  unconstitutional  and  void  so  far  as  said  fictitious 
shipments  are  concerned,  because  the  power  of  Congress  to  legis- 
late upon  this  subject  matter  is  based  wholly  and  solely  upon 
the  commercial  clause  of  the  Constitution,  and  if  there  is  no 
commerce,  there  is  no  jurisdiction."  It  was  admitted  in  argu- 
ment that  the  bills  were  fictitious,  that  there  was  no  actual  con- 
signor or  consignee,  and  that  the  bills  did  not  relate  to  any  ship- 
ment or  contemplated  shipment  of  corn.     The  court  sustained 
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the  denunTcr  and  the  indictment  was  dismissed,  256  Fed.  388 
The  United  States  sued  out  a  writ  of  error.] 

Mr.  Cuief  Justice  White  delivered  the  opinion  of  the 
court.     .     .     . 

Dealing  with  the  case  thus  made,  the  court  observed: 

"These  hogus  bills  of  lading  were  nothing  but  pieces  of  paper, 
fraudulently  inscribed  to  represent  a  real  contract  between  real 
people  and  the  actual  receipt  of  goods  for  interstate  shipment. 
.  .  .  That  they  were  inscribed  so  as  to  purport  to  relate  to 
interstate  shipments  was  nothing  else  than  a  fraud  upon  such 
persons  as  innocently  took  them,  as  collateral  or  otherwise.  The 
execution  of  them  and  their  use  for  obtaining  money  under 
false  preten.ses  was  nothing  other  than  a  crime  of  the  kind 
cognizable  by  the  criminal  legislation  of  the  States,  and  a  matter 
with  which  the  Congress,  in  the  exercise  of  its  power  to  regulate 
commerce,  is  not  concerned." 

And  upon  these  premises,  after  reviewing  what  were  deemed 
to  be  the  controlling  authorities,  it  was  concluded  that  the  case 
"must  be  decided  in  favor  of  the  defendants,  and  the  holding 
made  that  Congress  has  not  the  powder,  under  the  commerce 
clau.se,  to  prescribe  a  punishment  under  the  circumstances  of  this 
ca.sc.  and  if  the  Congress  has  sought  to  do  so,  the  attempt  is  futile, 
becau.se  without  authority." 

Despite  the  hypothetical  form  in  which  this  conclusion  is  ex- 
pressed, the  context  of  the  opinion  makes  it  certain  that,  reading 
the  facts  charged  in  the  indictment  in  the  light  of  the  admissions 
made  at  the  argument,  the  court  construed  the  section  of  the 
statute  as  embracing  such  acts  and  decided  that  as  thus  construed 
it  was  void  for  repugnancy  to  the  Constitution. 

At  the  outset  confusion  in  considering  the  issue  may  result 
unle.s.s  obscurity  begotten  by  the  form  in  which  the  contention 
is  stated  be  dispelled.  Thus  both  in  the  pleadings  and  in  the 
contention  as  summarized  by  the  court  below  it  is  insisted  that 
as  there  was  and  could  be  no  commerce  in  a  fraudulent  and 
fictitious  bill  of  lading,  therefore  the  power  of  Congress  to  regu- 
late commerce  could  not  embrace  such  pretended  bill.  But 
this  mi.stakcnly  a.ssumes  that  the  power  of  Congress  is  to  be 
neces-sfirily  tested  by  the  intrinsic  existence  of  commerce  in  the 
particular  subject  dealt  v;ith,  instead  of  by  the  relation  of  that 
subject  to  commerce  and  its  effect  upon  it.  We  say  mistakenly 
assumes,  because  we  think  it  clear  that  if  the  proposition  were 
sustained  it  would  destroy  the  power  of  Congress  to  regulate, 
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as  obviously  that  power,  if  it  is  to  exist,  must  include  the  au- 
thority to  deal  with  obstructions  to  interstate  commerce  (In  re 
Debs,  158  U.  S.  564)  and  with  a  host  of  other  acts  which,  be- 
cause of  their  relation  to  and  influence  upon  interstate  commerce, 
come  within  the  power  of  Congress  to  regulate,  although  they  are 
not  interstate  commerce  in  and  of  themselves.  It  would  be 
superfluous  to  refer  to  the  authorities  which  from  the  foundation 
of  the  Government  have  measured  the  exertion  by  Congress  of  its 
power  to  regulate  commerce  by  the  principle  just  stated,  since 
the  doctrine  is  elementary  and  is  but  an  expression  of  the  text 
of  the  Constitution.  Art.  I,  §  8,  clause  18.  A  case  dealing  with 
a  somewhat  different  exercise  of  power,  but  affording  a  good 
illustration  of  the  application  of  the  principle  to  the  subject  in 
hand,  is  First  National  Bank  v.  Union  Trust  Co.,  244  U.  S.  416. 

Althougli  some  of  the  forms  of  expression  used  in  the  opinion 
below  might  serve  to  indicate  that  the  error  just  referred  to  had 
found  lodgment  in  the  mind  of  the  court,  the  context  of  the 
opinion  makes  it  certain  that  such  was  not  the  case,  since  the 
court  left  no  obscurity  in  its  statement  of  the  issue  which  it 
decided,  saying  ''They  [the  fictitious  bills  of  lading]  did  not 
affect  interstate  commerce,  directly  or  indirectly;  they  did  not 
obstruct  it  or  interfere  with  it  in  any  manner,  and  had  nothing 
whatsoever  to  do  with  it,  or  with  any  existing  instrumentality  of 
it.'* 

This  statement  not  only  clearly  and  accurately  shows  the  ques- 
tion decided,  but  also  with  precision  and  directness  points  out 
the  single  and  simple  question  which  we  must  consider  and  dis- 
pose of  in  order  to  determine  whether  the  court  below  erred  in 
holding  that  the  authority  of  Congress  to  regulate  commerce 
did  not  embrace  the  power  to  forbid  and  punish  the  fraudulent 
fabrication  and  use  of  fictitious  interstate  bills  of  lading. 

That  bills  of  lading  for  the  movement  of  interstate  com- 
merce are  instrumentalities  of  that  commerce  which  Congress 
under  its  power  to  regulate  commerce  has  the  authority  to  deal 
with  and  provide  for  is  too  clear  for  anything  but  statement,  as 
manifested  not  only  by  that  which  is  concluded  by  prior  de- 
cisions, but  also  by  the  exertion  of  the  power  by  Congress. 
Nothing  could  better  illustrate  this  latter  view  than  do  the  gen- 
eral provisions  of  the  act,  the  41st  section  of  which  is  before 
us.  .  .  .  That  as  instrumentalities  of  interstate  commerce, 
bills  of  lading  are  the  efficient  means  of  crisdit  resorted  to  for 
the  purpose  of  securing  and  fructifying  the  flow  of  a  vast  volume 
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of  interstate  ejmmerce  upon  which  the  commercial  intercourse 
of  the  country,  both  domestic  and  foreign,  largely  depends,  is  a 
matter  of  common  knowledge  as  to  the  course  of  business  of 
whith  we  may  take  judicial  notice.  Indeed,  that  such  bills  of 
lading  and  the  faith  and  credit  given  to  their  genuineness  and  the 
value  they  represent  are  the  producing  and  sustaining  causes 
of  the  enormous  number  of  transactions  in  domestic  and  foreign 
exchange,  is  also  so  certain  and  well  known  that  we  may  notice 
it  without  proof. 

With  this  situation  in  mind  the  question  therefore  is,  Was  the 
court  below  right  in  holding  that  Congress  had  no  power  to 
prohibit  and  punish  the  fraudulent  making  of  spurious  inter- 
state bills  of  lading  as  a  means  of  protecting  and  sustaining  the 
vast  volume  of  interstate  commerce  operating  and  moving  in  re- 
liance upon  genuine  bills?  To  state  the  question  is  tO  manifest 
the  error  which  the  court  committed,  unless  that  view  is  over- 
come by  the  reasoning  by  which  the  conclusion  below  was  sought 
to  be  sustained.  What  was  that  reasoning?  That  the  bills  were 
but  "pieces  of  paper,  fraudulently  inscribed"  and  "did  not  af- 
fect interstate  commerce,  directly  or  indirectly  .  .  .  and 
had  nothing  whatsoever  to  do  with  it,  or  with  any  existing  in- 
.stnimentality  of  it."  But  this  rests  upon  the  unsustainable  as- 
sumption tliat  the  undoubted  power  which  existed  to  regulate 
the  instrumentality,  the  genuine  bill,  did  not  give  any  power  to 
prevent  the  fraudulent  and  spurious  imitation.  It  proceeds 
further,  as  we  have  already  shown,  upon  the  erroneous  theory 
that  the  credit  and  confidence  which  sustains  interstate  com- 
merce would  not  be  impaired  or  weakened  by  the  unrestrained 
right  to  fabricate  and  circulate  spurious  bills  of  lading  appar- 
ently concerning  such  commerce.  Nor  is  the  situation  helped 
by  saying  that  as  the  manufacture  and  use  of  the  spurious  in- 
terstate commerce  bills  of  lading  were  local,  therefore  the  power 
to  deal  with  them  was  exclusively  local,  since  the  proposition 
di.sregards  the  fact  that  the  spurious  bills  were  in  the  form  of 
interstate  commerce  bills  which  in  and  of  themselves  involved 
the  potentiality  of  fraud  as  far-reaching  and  all-embracing  as 
the  flow  of  the  channels  of  interstate  commerce  in  which  it  was 
contemplated  the  fraudulent  bills  would  circulate.  As  the  power 
to  regulate  the  instrumentality  was  coextensive  with  interstate 
commerce,  so  it  must  be,  if  the  authority  to  regulate  is  not  to 
he  denied,  that  the  right  to  exert  such  authority  for  the  purpose 
of  guarding  against  the   injury  which  would   result  from  the 
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making  and  use  of  spurious  imitations  of  the  instrumentality 
must  be  equally  extensive.     .     .     . 

It  follows  that  the  judgment  below  was  wrong.  It  must  there- 
fore be  reversed  and  the  case  be  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion. 

And  a  is  so  ordered. 

'Mr.  Justice  Pitney  dissents. 


DAYTON-GOOSE  CREEK  RAILWAY  COIMPAm"  v 

UNITED  STATES,  INTERSTATE  COMMERCE 

COM^riSSION,  et  al. 

Supreme  Court  of  the  United  States.     1924. 
263  United  States,  456. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Texas. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the  Court. 

The  main  question  in  this  case  is  whether  the  so-called  ''re- 
capture" paragraphs  of  the  Transportation  Act  of  1920^  c.  91, 
§  422,  §  ]5a,  paragraphs  5-17,  41  Stat.  456,  489-491,  are  con- 
stitutional. 

The  Dayton-Goose  Creek  Railway  Company  is  a  corporation 
of  Texas,  engaged  in  intra.state,  interstate  and  foreign  commerce. 
Its  volume  of  intrastate  traffic  exceeds  that  of  its  interstate  and 
foreign  traffic.  In  response  to  orders  of  the  Interstate  Commerce 
Commission,  the  carrier  made  returns  for  ten  months  of  1920, 
and  for  the  full  year  of  1921,  reporting  the  value  of  its  rail- 
road property  employed  in  commerce  and  its  net  revenue  there- 
from. It  earned  $21,666.24  more  than  six  per  cent,  on  the  value 
of  its  property  in  the  ten  months  of  1920,  and  $33,766.99 
excess  in  the  twelve  months  of  1921.  The  Commission  requested 
it  to  report  what  provision  it  had  made  for  setting  up  a  fund  to 
preserve  one-half  of  these  excesses,  and  to  remit  the  other  half  to 
the  Commission. 

The  carrier  then  filed  the  present  bill,  setting  forth  the  consti- 
tutional invalidity  of  the  recapture  provisions  of  the  act  and  the 
orders  of  the  Commission  based  thereon,  averring  that  it  had  no 
adequate  remedy  at  law  to  save  itself  from  the  irreparable  wrong 
about  to  be  done  to  it  by  enforcement  of  the  provisions,  and  pray- 
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ing  that  the  defendants,  the  United  States,  the  Interstate  Com- 
merce Commission,  and  the  United  States  District  Attorney  for 
the  Eastern  District  of  Texas,  be  temporarily  restrained  from 
prosecuting  any  civil  or  criminal  suit  to  enforce  the  Commis- 
sion's orders,  and  that  the  court  on  final  hearing  make  the  in- 
junction permanent.  The  Commission  answered  the  bill.  The 
United  States  and  the  District  Attorney  moved  to  dismiss  it  for 
want  of  equity  juri.sdiction,  and  for  lack  of  equity.  An  applica- 
tion for  an  interlocutory  injunction  before  a  court  of  three  judges 
under  the  Act  of  October  22,  1913,  c.  32,  38  Stat.  208,  220,  was 
denied  and  the  court,  proceeding  to  consider  the  equities,  dis- 
missed the  bill.     .     .     . 

While  the  Dayton-Goose  Creek  Railway  Company  was  the  sole 
complainant  below  and  is  the  sole  appellant  here,  nineteen  other 
railway  companies  have,  as  amici  curiae,  upon  leave  granted, 
filed  })riefs  in  support  of  its  appeal.     .     .     . 

By  ^  422  of  the  Transportation  Act,  there  was  added  to  the 
existing  Interstate  Commerce  Act  and  its  amendments,  §  15a. 
The  section  in  its  second  paragraph  directs  the  Commission  to 
e.stablish  rates  which  vnW  enable  the  carriers,  as  a  whole  or  by 
rate  groups  or  territories  fixed  by  the  Commission,  to  receive  a 
fair  net  operating  return  upon  the  property  they  hold  in  the 
aggregate  for  use  in  transportation.  By  paragraph  3,  the  Com- 
mi.ssion  is  to  establish  from  time  to  time  and  make  public  the 
percentage  of  the  value  of  the  aggregate  property  it  regards  as  a 
fair  operating  return,  but  for  1920  and  1921  such  a  fair  return 
is  to  be  five  and  a  half  per  cent.,  with  discretion  in  the  Com- 
mission to  add  one-half  of  one  per  cent,  as  a  fund  for  adding 
betterments  on  capital  account.  By  paragraph  4,  the  Commis- 
sion is  to  fix  the  aggregate  value  of  the  property  from  time  to 
time,  using  in  doing  so  the  results  of  its  valuation  of  the  railways 
a.s  provided  in  §  19a  of  the  Interstate  Commerce  Act,  so  far  as 
they  are  available,  and  all  the  elements  of  value  recognized  by  the 
law  of  the  bind  for  rate-making  purposes,  including  so  far  as 
the  Commis.sion  may  deem  it  proper,  the  investment  account  of 
the  railways. 

Parnpraph  5  declares  that,  because  it  is  impossible  to  establish 
uniform  rates  upon  competitive  traffic  which  will  adequately 
.sustain  all  the  carriers  needed  to  do  the  business,  without  giving 
.some  of  them  a  net  income  in  excess  of  a  fair  return,  any  carrier 
receiving  such  excess  shall  hold  it  in  the  manner  thereafter  pre- 
scribed as  tru.stee  for  the  United  States.     Paragraph  6  distrib- 
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utes  the  excess,  one-lialf  to  a  reserve  fund  to  be  maintained  by 
the  carrier,  and  the  other  half  to  a  general  railroad  revolving 
fund  to  be  maintained  by  the  Commission.  Paragraph  7  specifies 
the  only  uses  to  which  the  carrier  may  apply  its  reserve  fund. 
They  are  the  payment  of  interest  on  bonds  and  other  securities, 
rent  for  leased  lines,  and  the  payment  of  dividends,  to  the  extent 
that  its  operating  income  for  the  year  is  less  than  six  per  cent. 
When  the  reserve  fund  equals  five  per  cent,  of  the  value  of  the 
railroad  property,  and  as  long  as  it  continues  to  do  so,  the 
carrier's  one-half  of  the  excess  income  may  be  used  by  it  for  any 
lawful  purpose.  Under  paragraph  10,  and  subsequent  para- 
graphs, the  general  railroad  revolving  fund  is  to  be  administered 
by  the  Commission  in  making  loans  to  carriers  to  meet  expendi- 
tures on  capital  account,  to  refund  maturing  securities  originally 
issued  on  capital  account  and  for  buying  equipment  and  facilities 
and  leasing  or  selling  them  to  carriers. 

This  Court  has  recently  had  occasion  to  construe  the  Trans- 
portation Act.  In  Wisconsin  R.  R.  Commission  v.  C.  B.  &  Q. 
R.  R.  Co.,  257  U.  S.  563,  it  was  held  that  the  act  in  seeking 
to  render  the  interstate  commerce  railway  system  adequate  to 
the  country's  needs  had,  bj^  §§  418  and  422,  conferred  on  the 
Commission  valid  power  and  duty  to  raise  the  level  of  intra- 
state rates  when  it  found  that  they  were  so  low  as  to  discriminate 
against  interstate  commerce  and  unduly  to  burden  it.  In  the 
New  England  Divisions  Case,  261  U.  S.  184,  it  was  held  that 
under  §  418  the  Commission  in  making  division  of  joint  rates 
between  groups  of  carriers  might  in  the  public  interest  consult 
the  financial  needs  of  a  weaker  group  in  order  to  maintain  it  in 
effective  operation  as  part  of  an  adequate  transportation  sys- 
tem, and  give  it  a  greater  share  of  such  rates  if  the  share  of 
the  other  group  was  adequate  to  avoid  a  confiscatory  result. 

In  both  cases  it  was  pointed  out  that  the  Transportation  Act 
adds  a  new  and  important  object  to  previous  interstate  com- 
merce legislation,  which  was  designed  primarily  to  prevent  un- 
reasonable or  discriminatory  rates  against  persons  and  localities. 
The  new  act  seeks  affirmatively  to  build  up  a  system  of  railways 
prepared  to  handle  promptly  all  the  interstate  traffic  of  the 
country.  It  aims  to  give  the  owners  of  the  railways  an  oppor- 
tunity to  earn  enough  to  maintain  their  properties  and  eciiiiiv 
ment  in  such  a  state  of  efficiency  that  they  can  carry  well  tliis 
burden.  To  achieve  this  great  purpose,  it  puts  the  railroad 
systems  of  the  rountry  more  completely  than  ever  under  the 
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fostering  guardianship  and  control  of  the  Commission,  which  is 
to  supervise  their  issue  of  securities,  their  car  supply  and  dis- 
tribution, their  joint  use  of  terminals,  their  construction  of  new 
lines,  their  abandomen*  of  old  lines,  and  by  a  proper  division 
of  joint  rates,  and  by  fixing  adequate  rates  for  interstate  com- 
merce, and  in  case  of  discrimination,  for  intrastate  commerce, 
to  secure  a  fair  return  upon  the  properties  of  the  carriers  en- 
paged. 

It  was  insisted  in  the  two  cases  referred  to,  and  it  is  insisted 
here,  that  the  power  to  regulate  interstate  commerce  is  limited 
to  the  fixing  of  reasonable  rates  and  the  prevention  of  those  which 
are  discriminatory,  and  that  wlien  these  objects  are  attained,  the 
power  of  regulation  is  exhausted.  This  is  too  narrow  a  view  of 
the  commerce  clause.  To  regulate  in  the  sense  intended  is  to 
foster,  protect  and  control  the  commerce  with  appropriate  regard 
to  the  welfare  of  those  who  are  immediately  concerned,  as  well 
;is  the  public  at  large,  and  to  promote  its  growth  and  insure  its 
safety.     .     .     . 

Mr.  Justice  Bradley,  speaking  for  the  Court  in  California  v. 
Pacific  R.  R.  Co.,  127  U.  S.  1,  39,  said: 

**The  power  to  construct,  or  to  authorize  individuals  or  cor- 
porations to  construct,  national  highways  and  bridges  from  State 
to  State,  is  essential  to  the  complete  control  and  regulation  of 
interstate  commerce.  .  .  .  This  power  in  former  times  was 
exerted  to  a  very  limited  extent,  the  Cumberland  or  National 
road  being  the  most  notable  instance.  .  .  .  But  since,  in 
con.sequence  of  the  expansion  of  the  country,  the  multiplication 
of  its  products,  and  the  invention  of  railroads  and  locomotion  by 
steam,  land  transportation  has  so  vastly  increased,  a  sounder  con- 
sideration of  the  subject  has  prevailed  and  led  to  the  conclusion 
that  Congress  ha.s  plenary  power  over  the  whole  subject." 

If  Congress  may  build  railroads  under  the  commerce  clause, 
it  may  certainly  exert  affimative  control  over  privately  owned 
railroads,  to  see  that  such  railroads  are  equipped  to  perform, 
and  do  perform,  the  requisite  public  service. 

Title  IV  of  the  Transportation  Act,  embracing  §§  418  and  422, 
is  carefully  framed  to  achieve  its  expressly  declared  objects. 
Uniform  rates  enjoined  for  all  shippers  will  tend  to  divide  the 
business  in  proper  proportion  so  that,  when  the  burden  is  great, 
the  railroad  of  each  carrier  will  be  used  to  its  capacity.  If  the 
weaker  roads  were  permitted  to  charge  higher  rates  than  their 
competitors,  the  business  would  seek  the  stronger  roads  with  the 
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lower  rates,  and  congestion  would  follow.  The  directions  given 
to  the  Commission  in  fixing  uniform  rates  will  tend  to  put  them 
on  a  scale  enabling  a  railroad  of  average  efficiency  among  all 
the  carriers  of  the  section  to  earn  the  prescribed  maximum  re- 
turn. Those  who  earn  more  must  hold  one-half  of  the  excess 
primarily  to  preserve  their  sound  economic  condition  and  avoid 
wasteful  expenditures  and  unwise  dividends.  Those  who  earn 
less  are  to  be  given  help  by  credit  secured  through  a  fund  made 
up  of  the  other  half  of  the  excess.  By  the  recapture  clauses  Con- 
gress is  enabled  to  maintain  uniform  rates  for  all  shippers  and 
yet  keep  the  net  returns  of  railways,  whether  strong  or  weak,  to 
the  varying  percentages  which  are  fair  respectively  for  them. 
The  recapture  clauses  are  thus  the  key  provision  of  the  whole 
plan. 

Having  regard  to  the  property  rights  of  the  carriers  and  the 
interest  of  the  shipping  public,  the  validity  of  the  plan  depends 
on  two  propositions. 

First.  Rates  which  as  a  body  enable  all  the  railroads  neces- 
sary to  do  the  business  of  a  rate  territory  or  section,  to  enjoy  not 
more  than  a  fair  net  operating  income  on  the  aggregate  value 
of  their  properties  therein  economically  and  efficiently  operated, 
are  reasonable  from  the  standpoint  of  the  individual  shipper 
in  that  section.  He  with  every  other  shipper  similarly  situated 
in  the  same  section  is  vitally  interested  in  having  a  system  which 
can  do  all  the  business  offered.  If  there  is  congestion,  he  suf- 
fers with  the  rest.  He  may,  therefore,  properly  be  required 
in  the  rates  he  pays  to  share  with  all  other  shippers  of  the  same 
section  the  burden  of  maintaining  an  adequate  railway  capacity 
to  do  their  business.  This  conclusion  makes  it  unnecessary  to 
discuss  the  question  mooted  whether  shippers  are  deprived  of 
constitutional  rights  when  denied  reasonable  rates.     .     .     . 

Second.  The  carrier  owning  and  operating  a  railroad,  how- 
ever strong  financially,  however  economical  in  its  facilities,  or 
favorably  situated  as  to  traffic,  is  not  entitled  as  of  constitutional 
right  to  more  than  a  fair  net  operating  income  upon  the  value 
of  its  properties  which  are  being  devoted  to  transportation.  By 
investment  in  a  business  dedicated  to  the  public  service  the 
owner  must  recognize  that,  as  compared  with  investment  in 
private  business,  he  can  not  expect  either  high  or  speculative 
dividends  but  that  his  obligation  limits  him  to  only  fair  or  rea- 
sonable profit.  If  the  company  owned  the  only  railroad  engaged 
in  transportation  in  a  given  section  and  was  doing  all  the  huai- 
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nc5S,  this  would  be  clear.  If  it  receives  a  fair  return  on  its  prop- 
erty, why  should  it  make  any  difTcrence  that  other  and  compet- 
ing; railroads  in  the  same  section  are  permitted  to  receive  higher 
rates  for  a  service  which  it  costs  them  more  to  render  and  from 
which  they  receive  no  better  net  return?  Classification  of  rail- 
ways in  the  matter  of  adjustment  of  rates  has  been  sustained  in 
Tuimerous  cases.  In  the  Minnesota  Rate  Cases,  230  U.  S.  352, 
469,  473,  it  was  held  that  the  rates  imposed  by  the  State  upon  two 
railways  were  not  confiscatory  but  that  they  were  so  in  the  case 
of  a  third  railway  performing  service  in  the  same  territory,  be- 
cause the  latter  was  put  to  greater  expense  in  rendering  the 
service.  An  injunction  was  refused  to  the  first  two  railways  and 
was  granted  to  the  third.  The  same  principle  has  been  upheld 
in  analogous  cases.     .     .     . 

It  is  argued  that  to  cut  down  the  operating  profit  of  the 
stronger  roads  to  a  certain  per  cent,  is  not  cutting  or  reducing 
rates,  since  the  net  income  of  a  carrier  has  no  proper  relation 
to  rates  and  can  not  be  used  as  evidence  of  their  reasonable- 
ness. .  .  .  It  is  clearly  unsound  to  say  that  the  net  op- 
erating profit  accruing  from  a  whole  rate  structure  is  not  rele- 
vant evidence  in  determining  whether  the  sum  of  the  rates  is 
fair.  The  investment  is  made  on  the  faith  of  a  profit,  the  profit 
accrues  from  the  balance  left  after  deducting  expenses  from  the 
product  of  the  rates,  and  the  assumption  is  that  the  operation  is 
economical  and  the  expenditures  are  reasonably  necessary.  If 
the  profit  is  fair,  the  sum  of  the  rates  is  so.  If  the  profit  is  excess- 
ive, the  sum  of  the  rates  is  so.  One  obvious  way  to  make  the 
sum  of  the  rates  reasonable  so  far  as  the  carrier  is  concerned  is 
to  reduce  its  profit  to  what  is  fair. 

We  have  been  greatly  pressed  with  the  argument  that  the 
cutting  down  of  income  actually  received  by  the  carrier  for  its 
service  to  a  so-called  fair  return  is  a  plain  appropriation  of  its 
property  without  any  compensation,  that  the  income  it  receives 
for  the  u.se  of  its  property  is  as  much  protected  by  the  Fifth 
Amendment  as  the  property  itself.  The  statute  declares  the 
carrier  to  be  only  a  trustee  for  the  excess  over  a  fair  return 
received  by  it.  Though  in  its  possession,  the  excess  never  be- 
comes its  property  and  it  accepts  custody  of  the  product  of  all 
the  rates  with  this  understanding.  It  is  clear,  therefore,  that 
the  carrier  never  has  such  a  title  to  the  excess  as  to  render  the 
recapture  of  it  by  the  Government  a  taking  without  due  process. 

It  is  then  objected  that  the  Government  has  no  right  to  re> 
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tain  one-half  of  the  excess,  since,  if  it  does  not  belong  to  the 
carrier,  it  belongs  to  the  shippers  and  should  be  returned  to 
them.  If  it  were  valid,  it  is  an  objection  which  the  carrier  can 
not  be  heard  to  make.  It  would  be  soon  enough  to  consider  such 
a  claim  when  made  by  the  shipper.  But  it  is  not  valid.  The 
rates  are  reasonable  from  the  standpoint  of  the  shipper  as  we 
have  shown,  though  their  net  product  furnishes  more  than  a  fair 
return  for  the  carrier.  The  excess  caused  by  the  discrepancy 
between  the  standard  of  reasonableness  for  the  shipper  and  that 
for  the  carrier  due  to  the  necessity  of  maintaining  uniform  rates 
to  be  charged  the  shippers,  may  properly  be  appropriated  by  the 
Government  for  public  uses  because  -the  appropriation  takes 
away  nothing  which  equitably  belongs  either  to  the  shipper  or 
to  the  carrier.  Yet  it  is  made  up  of  payment  for  service  to  the 
public  in  transportation,  and  so  it  is  properly  to  be  devoted  to 
creating  a  fund  for  helping  the  weaker  roads  more  effectively 
to  discharge  their  public  duties.  Indirectly  and  ultimately  this 
should  benefit  the  shippers  by  bringing  the  weaker  roads  nearer 
in  point  of  economy  and  efficiency  to  the  stronger  roads  and 
thus  making  it  just  and  possible  to  reduce  the  uniform  rates. 
The  third  question  for  our  consideration  is  whether  the  re 
capture  clause,  by  reducing  the  net  income  from  intrastate  rates, 
invades  the  reserved  power  of  the  States  and  is  in  conflict  with 
the  Tenth  Amendment.  In  solving  the  problem  of  maintaining 
the  efficiency  of  an  interstate  commerce  railway  system  which 
serves  both  the  States  of  the  Nation,  Congress  is  dealing  with  a 
unit  in  which  state  and  interstate  operations  are  often  inextri- 
cably commingled.  When  the  adequate  maintenance  of  interstate 
commerce  involves  and  makes  necessary  on  this  account  the 
incidental  and  partial  control  of  intrastate  commerce,  the  power 
of  Congress  to  exercise  such  control  has  been  clearly  established. 
Minnesota  Rate  Cases,  230  U.  S.  352,  432,  433 ;  Illinois  Central 
R.  R.  Co.  V.  Behrens,  233  U.  S.  473,  477 ;  The  Shreveport  Case, 
234  U.  S.  342,  351 ;  Illinois  Central  R.  R.  Co.  v.  State  Public 
Utilities  Comm.,  245  U.  S.  493,  506;  Wisconsin  Railroad  Com- 
mission V.  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  257  U.  S. 
563.  The  combination  of  uniform  rates  with  the  recapture 
clauses  is  necessary  to  the  better  development  of  the  country's 
interstate  transportation  system  as  Congress  has  planned  it. 
The  control  of  the  excess  profit  due  to  the  level  of  the  whole 
body  of  rates  is  the  heart  of  the  plan.  To  divide  that  excess  and 
attempt  to  distribute  one  part  to  interstate  traffic  and  the  other 
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to  intrastate  traffic  would  be  impracticable  and  defeat  the  plan. 
This  renders  indispensable  the  incidental  control  by  Congress  of 
that  part  of  the  excess  possibly  due  to  intrastate  rates  which  if 
present  is  indistinguishable.     .     .     . 

The  decree  of  the  Distnct  Court  is  affirmed. 

jjqt.j. — i^  Covington  and  Cincinnati  Bridge  Co.  v.  Kentucky   (1893), 
154  U.  S.  204,  it  was  said,  "The  adjudications  of  this  Court  with  re- 
spect to  the  power  of  the  States  over  the  general  subject  of  commerce 
are  divisible  into  three  classes.     First,  those  in  which  the  power  of 
the  State  is  exclusive;   second,  those  in  which  the  States  may  act  in 
the  abs<>nce  of  legislation  by  Congress;  third,  those  in  which  the  action 
of   Congress   is   exclusive,  -and    the    States    cannot    interfere    at    all." 
While  this  classification  is  useful,  it  is  impossible  to   preserve  sharp 
lines  of  distinction  in  all  cases,  and  there  is  now  a  noticeable  tendency 
for   the  third   category  to   absorb  the   other   two.     Commerce   is   the 
foundation  of  the  national  life.     To  deprive  the  States  of  the  power 
to  hamper  its  freedom  was  the  chief  object  of  the  formation   of  the 
Constitution.     Hence  if  Federal  interference  with  the  domestic  com- 
merce of  the  States  seems  essential  to  the  effective  regulation  of  inter- 
state commerce,  the  courts  tend  to  uphold  such  interference.     In  the 
Minnesota  Rate  Cases   (1913),  230  U.  S.  352,  Mr.  Justice  Hughes  said: 
There  is  no  room  in  our  scheme  of  government  for  the  asser- 
tion of  State  power  in  hostility  to  the  authorized  exercise  of 
Federal  power.     The  authority  of  Congress  extends  to  every 
part  of  interstate  commerce  and  to  every  instrumentality  or 
agency  by  which  it  is  carried  on;  and  the  full  control  by  Con- 
gress of  the  subjects  committed  to  its  regulation  is  not  to  be 
denied  or  thwarted  by  the  commingling  of  interstate  and  intra- 
state operations.    This  is  not  to  say  that  the  Nation  may  deal 
with  the  Internal  concerns  of  the  State  as  such,  but  that  the 
execution  by  Congress  of  its  constitutional  power  to  regulate 
Interstate  commerce  Is  not  limited  by  the  fact  that  intrastate 
transactions  may  have  become  so  interwoven  therewith  that 
the  effective   government  of  the   former  Incidentally  controls 
the  latter.     This  conclusion   necessarily  results  from  the   su- 
premacy of  the  national  power  within  its  appointed  sphere. 
The  opinion   In  the  Minnesota  Rate  Cases   Is  a  comprehensive   dis- 
cussion of  the  extent  of  Federal  jurisdiction  over  commerce  and  merits 
careful  study. 

ComprehfnRlve  as  is  the  power  of  Congress  over  Interstate  commerce. 
It  Is  not  unlimited.  It  may  not  be  exercised  In  violation  of  any  of 
the  fundamr-ntal  rights  secured  by  other  provisions  of  the  Constitution. 
Any  rule  prescribed  for  the  regulation  of  Interstate  commerce  must 
hare  some  real  and  substantial  relation  to  such  commerce,  Adair  v. 
I'nitod  States  (190S),  208  U.  S.  161.  All  such  rules  are  subject  to  the 
inhibitions  of  the  Fifth  Amendment  against  the  deprivation  of  life  or 
•  ;  fTly  without  due  process  of  law  and  the  taking  of  private  property 
-.:l»out  com  pen  Silt  ion,  Monongahcla  Navigation  Co.  v.  United  States 
(1S93),  148  U.  S.  312;   United  States  t.  Cresa   (1917),  243  U.  S.  316. 
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The  Constitution  provides  that  "no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  State."  Hence  Congress  may  not  lay  a  tax  on  the 
act  or  occupation  of  exporting,  Brown  v.  Maryland  (1827),  12  Wheaton, 
419;  nor  on  articles  in  the  course  of  exportation,  Turpin  v.  Burgess 
(1886),  117  U.  S.  504;  nor  on  bills  of  lading  for  articles  in  course  of 
exportation,  Fairbank  v.  United  States  (1901),  181  U.  S.  2S3;  nor 
on  charter  parties  for  the  carriage  of  articles  from  domestic  to  foreign 
ports,  United  States  v.  Hvoslef  (1915),  237  U.  S.  1;  nor  on  policies  of 
marine  insurance  on  articles  in  course  of  export,  Thames  &  Mersey 
Iiisurance  Co.  v.  United  States  (1915),  237  U.  S.  19,  but  a  tax  on  the  net 
income  of  an  exporting  house  is  not  a  tax  on  exports.  Peck  &  Co.  v. 
Lowe  (1918),  247  U.  S.  165.  On  the  other  hand  Congress  has  complete 
authority  over  importations  and  may  tax  them  or  regulate  them  or 
entirely  prohibit  them,  as  in  the  case  of  films  of  prize  fights,  Weber 
V.  Freed  (1915),  239  U.  S.  325,  or  certain  classes  of  aliens.  Oceanic  Navi- 
gation Co.  V.  Stranahan  (1909),  214  U.  S.  320. 

For  a  hundred  years  after  the  adoption  of  the  Constitution  the  com- 
merce clause  was  used  chiefly  for  the  purpose  of  protecting  interstate 
and  foreign  commerce  from  burdens  imposed  by  the  States.  The  legis- 
lation of  Congress  under  the  commerce  clause  dealt  chiefly  with  such 
subjects  as  the  slave  trade,  importations,  navigation  and  immigra- 
tion. But  with  the  adoption  of  the  Interstate  Commerce  Act  of  1887, 
Congress  entered  upon  a  series  of  enactments  which  not  only  restrain 
the  States,  but  act  directly  upon  individuals  and  corporations  engaged 
in  such  commerce  and  impose  restrictions  or  create  aflSrmative  duties. 
Among  the  most  important  are  the  following: 

The  Interstate  Commerce  Aot,  first  enacted  in  1887,  and  many  times 
amended.  The  predominant  purpose  of  its  enactment  was  to  prevent 
unreasonable  and  discriminatory  rates,  Texas  &  Pacific  Ry.  v.  Inter- 
state Commerce  Commission  (1896),  162  U.  S.  197,  211,  but  the  Inter- 
state Commerce  Commission,  the  organ  created  for  the  administration 
of  the  Act,  was  not  empowered  to  fix  rates,  Cincinnati,  New  Orleans  & 
Texas  Ry.  v.  Interstate  Commerce  Commission  (1896),  162  U.  S.  184. 
By  the  Plepburn  Act  of  1906,  this  power  was  conferred  upon  the  Com- 
mission, Interstate  Commerce  Commission  v.  Humboldt  Steamship  Co. 
(1912),  224  U.  S.  474;  transportation  companies  were  forbidden  to 
transport  their  own  commodities,  United  States  v.  Delaware  &  Hudson 
Ry.  (1909),  213  U.  S.  366,  the  giving  of  free  passes  was  regulated,  pipe 
lines,  express  companies  and  sleeping  car  companies  were  brought  with- 
in the  provisions  of  the  Act,  and  the  supervisory  powers  of  the  Com- 
mission were  much  enlarged.  In  1910  the  jurisdiction  of  the  Commis- 
sion was  extended  over  telegraph  and  telephone  companies,  and  it  was 
empowered  to  suspend  advances  In  rates.  By  the  Panama  Canal  Act  of 
1912  the  power  of  the  Commission  was  extended  to  transportation  by 
both  water  and  rail,  but  not  over  commerce  that  moved  wholly  by  water. 
In  1913  the  Commission  was  directed  to  undertake  a  physical  valuation 
of  all  the  property  owned  by  every  carrier  subject  to  its  jurisdiction. 
All  these  measures  had  for  their  purpose  the  protection  of  the  public 
against  abuses  on  the  part  of  the  carriers.  The  Transportation  Act  of 
1920  imposed  upon  tlie  Interstate  Commerce  Commission  the  affirmative 
duty  of  so  adjusting  rates,  both  Interstate  and  intrastate,  that  It  would 
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be  possible  for  the  carriers  to  maintain  a  service  adequate  to  the  need.i 
of  the  country.  See  Railroad  Commission  of  Wisconsin  v.  Chicago, 
Burlington  &  Quincy  Ry.  (1922),  257  U.  S.  563;  New  York  v.  United 
States  (1922),  257  U.  S.  591;  New  England  Divisions  Case  (1923),  261 
U.  S.  184;  Dayton-Goose  Creek  Ry.  v.  United  States  (1924),  263  U.  S. 
456.  The  Act  also  provided  for  the  establishment  of  the  Railroad  Labor 
and  Adjustment  Boards,  Pennsylvania  Ry.  v.  United  States  T^abor 
Board  (1923),  261  U.  S.  72;  for  the  raising  of  new  capital;  for  placing 
the  Issue  of  new  securities  under  the  control  of  the  Interstate  Com- 
merce Commission;  for  the  consolidation  of  railways  into  a  limited 
number  of  systems;  for  the  interchange  of  traflSc,  and  for  the  joint 
use  of  terminals. 

The  Shipi'ixo  Act  of  191G,  much  amended  and  extended  by  the  Mer- 
CHAM  Marine  Act  of  1920,  created  the  United  States  Shipping  Board. 
In  the  course  of  the  War  with  Germany,  the  United  States  acquired  a 
large  fleet  much  of  which  it  has  been  unable  to  dispose  of  and  which 
Is  operated  by  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation.  This  corporation  was  organized  by  the  Shipping  Board 
which  holds  all  its  stock  for  the  Government  of  the  United  States. 
The  peculiar  relation  of  the  Fleet  Corporation  to  the  United  States 
does  not  exempt  it  from  suit,  Sloan  Shipyards  Corporation  v.  IHeet  Cor- 
poration (1922),  258  U.  S.  549.  The  jurisdiction  of  the  Shipping  Board 
Is  not  confined  to  the  vessels  which  are  owned  by  the  United  States, 
but  It  Is  also  authorized  to  enforce  a  general  prohibition  against  un- 
fair discrimination  or  preferences  and  against  the  improper  influencing 
of  marine  insurance  companies  by  common  carriers  by  water.  It  may 
also  make  regulations  regarding  shipping  In  the  foreign  trade  in  order 
to  meet  special  conditions  arising  from  foreign  laws  or  competitive 
methods.  An  Important  part  of  the  Merchant  Marine  Act  is  known  as 
the  Ship  Mortgage  Act,  which  makes  material  changes  in  the  prior  law 
as  to  the  status  of  mortgages  on  vessels. 

TiiK  Anti-Trust  Act  of  1890  provided  that  "every  contract,  combina- 
tion In  the  form  of  trust,  or  otherwise,  or  conspiracy  In  restraint  of 
trade  or  commerce  among  the  several  States,  or  with  foreign  nations, 
f«  hereby  declared  to  be  illegal."  This  act  has  been  applied  to  com- 
binations among  transportation  companies,  United  States  v.  Trans- 
'"  -url  Frolght  Association  (1897),  166  U.  S.  290;  to  holding  com- 
s  which  Interfere  with  the  freedom  of  interstate  commerce. 
United  States  v.  Northern  Securities  Co.  (1904),  193  U.  S.  197;  to 
combinations  of  manufacturers  for  the  purpose  of  controlling  the  course 
of  trade.  Addystone  Pipe  &  Steel  Co.  v.  United  States  (1809),  175  U.  S. 
211:  Mf.ntague  v.  Lowry  (1904),  193  U.  S.  38;  to  labor  unions  conduct- 
ing a  boycott  which  Interfered  with  Interstate  commerce,  Loewe  v. 
Lawler  (1008).  208  U.  S.  274;  to  agreements  as  to  resile  prices  of 
patented  articles.  Dr.  Miles  Medical  Co.  v.  Park  &  Sons  (1011),  220  U.  S. 
373:  and  to  an  agreement  among  distributors  who  controlled  all  the 
fllm«  In  the  United  States  that  they  would  not  sell  to  a  certain  ex- 
hibitor, Blndcrup  v.  Pathe  Exchange  (1923),  263  U.  S.  291. 

The  Ci.atto:v  Anti-Trust  Act  of  1914  undertakes  to  prevent  all  per- 
sons engaged   in   Interstate  commerce   from   discriminating  In   prices 
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between  different  purchasers  of  commodities  or  to  accord  preferential 
treatment  to  one  person  over  another.  Corporations  engaged  in  inter- 
state commerce  are  forbidden  to  purchase  the  stock  of  another  corpora- 
tion when  such  purchase  would  substantially  diminish  competition, 
and  the  right  of  individuals  to  act  as  director  in  more  than  one  cor- 
poration is  restricted.  The  relation  between  carriers  and  the  corpora- 
tions from  which  they  obtain  service  or  supplies  is  also  regulated. 

The  Federal  Trade  Ck)MMissiON  Act  of  1914  creates  the  Federal 
Trade  Commission.  The  gist  of  the  act  is  contained  in  the  provision 
"that  unfair  methods  of  competition  in  commerce  are  hereby  declared 
unlawful,"  The  meaning  of  this  phrase  is  to  be  determined  by  the 
courts  and  not  by  the  Federal  Trade  Commission,  Federal  Trade  Com- 
mission V.  Gratz  (1920),  253  U.  S.  421.  In  the  dissenting  opinion  of 
Mr.  Justice  Brandcis  is  a  good  account  of  the  reasons  for  creating  the 
Federal  Trade  Commission.  See  also  Federal  Trade  Commission  v, 
Beech-Nut  Packing  Co.  (1922),  257  U.  S.  441,  and  Federal  Trade  Com- 
mission V.   Sinclair  Refining  Co.    (1923),  261   U.   S.   463. 

The  Employers'  LL\Bn.TTY  Act  of  1906  considerably  modified  the 
fellow-servant  rule  of  the  common  law  as  applied  to  the  employees  of 
carriers.  As  the  act  applied  to  persons  in  both  intrastate  and  inter- 
state commerce,  it  was  declared  unconstitutional  in  respect  to  the 
former  in  Employers'  Liability  Cases  (1908),  207  U.  S.  463,  but  was 
held  valid  as  to  carriers  in  the  District  of  Columbia  and  the  Territories 
in  El  Paso  &  Northeastern  Ry.  v.  Gutierrez  (1909),  215  U.  S.  87.  In 
order  to  meet  the  objections  raised  by  the  Supreme  Court,  Congress,  in 
1908,  passed  a  second  act  which  is  confined  to  persons  actually  engaged 
in  interstate  commerce.  This  was  sustained  in  Second  Employers'  Lia- 
bility Cases  (1912),  223  U.  S.  1. 

The  Federal  Safety  Appliance  Acts,  enacted  in  1893  and  the  years 
following,  requiring  interstate  trains  to  be  equipped  with  certain 
safety  devices,  were  upheld  in  St.  Louis  &  Iron  Mountain  Ry.  v.  Taylor 
(1908),  210  U.  S.  281. 

The  Hours  of  Service  Act  of  1907,  restricting  the  hours  of  labor  of 
railway  employees  operating  trains  moving  in  interstate  commerce,  was 
upheld  in  Baltimore  &  Ohio  Ry.  v.  Interstate  Commerce  Commission 
(1911),  221  U.  S.  612. 

The  White  Slave  Act  of  1910,  which  prohibits  under  severe  penalties 
the  transportation  of  women  or  girls  in  interstate  commerce  for  im- 
moral purposes,  was  upheld  in  Hoke  v.  United  States  (1913),  227  U.  S. 
308.  The  operation  of  the  statute  is  not  confined  to  commercialized 
vice.  Caminetti  v.  United  States  (1917),  242  U.  S.  470. 

The  Food  and  Drug  Act  of  1906  is  designed  to  protect  the  public 
against  food  and  drugs  which  are  injurious  to  health  and  also  against 
those  which  are  misbrandod.  See  Hipolite  Egg  CJo.  v.  United  States 
(1911),  220  U.  S.  45;  McDermott  v.  Wisconsin  (1913),  228  U.  S.  115: 
Weeks  v.  United  States  (1918),  245  U.  S.  618. 

On  the  Federal  jurisdiction  over  commerce,  see  Needham,  Cases  on 
Foreign  and  InUrstate  Commerce;  Judson,  The  Law  of  Tnfrrsfatc 
Commerce:  Cooke,  The  Commerce  Clause  of  the  Constitution :  Taft, 
The  Anti-Trust  Act  and  the  Hupicme  Court:  Stevens,  Unfair  Competi- 
tion; Henderson,  The  Federal  Trade  Commission. 


CHAPTER  X. 
DUE  PROCESS  OF  LAW. 
Section  1.    General  Conception  op  Due  Process. 
TWINING  V.  STATE  OF  NEW  JERSEY. 

Supreme  Court  of  the  United  States.    1908. 
211  United  States,  78. 

Error  to  the  Court  of  Errors  and  Appeals  of  the  State  of  New 
Jersey. 

[The  statement  of  facts  and  the  first  part  of  the  opinion  are 
t^ivon  ante,  p.  335.] 

Mr.  Justice  Moody  .  .  .  delivered  the  opinion  of  the 
court.     .     .     . 

The  defendants,  however,  do  not  stop  here.  They  appeal  to 
another  clause  of  the  Fourteenth  Amendment,  and  insist  that 
the  self-incrimination,  which  they  alleged  the  instruction  to  the 
jury  compelled,  was  a  denial  of  due  process  of  law.  This  con- 
tention rerjnires  separate  consideration,  for  it  is  possible  that 
some  of  the  personal  tights  safeguarded  by  the  first  eight  Amend- 
ments against  National  action  may  also  be  safeguarded  against 
State  action,  because  a  denial  of  them  would  be  a  denial  of  due 
proces.s  of  law.  Chicago,  Burlington  &  Quincy  Railroad  v.  Chi- 
caj^o,  166  U.  S.  226.  If  this  is  so,  it  is  not  because  those  rights 
are  enumorated  in  the  first  eight  Amendments,  but  because  they 
are  of  such  a  nature  that  they  are  included  in  the  conception  of 
due  process  of  law.  Few  phrases  of  the  law  are  so  elusive  of 
exact  apprehension  as  this.  Doubtless  the  difficulties  of  ascer- 
taining its  connotation  have  been  increased  in  American  juris- 
prudence, where  it  has  been  embodied  in  constitutions  and  put 
to  new  u.ses  as  a  limit  on  legislative  power.  This  court  has 
always  declined  to  give  a  comprehensive  definition  of  it,  and  has 
prf  ferred  that  its  full  meaning  .should  be  gradually  ascertained 
by  the  process  of  inclusion  and  exclusion  in  the  course  of  tho 
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decisions  of  cases  as  they  arise.  There  are  certain  general  prin- 
ciples well  settled,  however,  which  narrow  the  field  of  discus- 
sion and  may  serve  as  helps  to  correct  conclusions.  These  prin- 
ciples grow  out  of  the  proposition  universally  accepted  by 
American  courts  on  the  authority  of  Coke,  that  the  words  "due 
process  of  law,"  are  equivalent  in  meaning  to  the  words  "law  of 
the  land,"  contained  in  that  chapter  of  Magna  Carta,  which 
provides  that  "no  freeman  shall  be  taken,  or  imprisoned,  or 
disseised,  or  outlawed,  or  exiled,  or  any  wise  destroyed ;  nor 
shall  we  go  upon  him,  nor  send  upon  him,  but  by  lawful  judg- 
ment of  his  peers  or  by  the  law  of  the  land. ' '  Murray  v.  Hobo- 
ken  Land  Co.,  18  How.  272;  Davidson  v.  New  Orleans,  96  U.  S. 
97;  Jones  v.  Robbins,  8  Gray,  329;  Cooley,  Const.  Lim.  (7th  ed.) 
500;  McGehee,  Due  Process  of  Law,  16.  From  the  considera- 
tion of  the  meaning  of  the  words  in  the  light  of  their  historical 
origin  this  court  has  drawn  the  following  conclusions : 

First.  What  is  due  process  of  law  may  be  ascertained  by  an 
examination  of  those  settled  usages  and  modes  of  proceedings 
existing  in  the  common  and  statute  law  of  England  before  the 
emigration  of  our  ancestors,  and  shown  not  to  have  been  unsuited  , 
to  their  civil  and  political  condition  by  having  been  acted  on  by  ' 
them  after  the  settlement  of  this  country.  .  .  .  "A  process 
of  law,"  said  Mr.  Justice  Matthews,  .  .  .  "which  is  not 
otherwise  forbidden,  must  be  taken  to  be  due  process  of  law,  if 
it  can  show  the  sanction  of  settled  usage  both  in  England  and 
this  country."    Hurtado  v.  California,  110  U.  S.  516,  528. 

Second.  It  does  not  follow,  however,  that  a  procedure  settled 
in  English  law  at  the  time  of  the  emigration,  and  brought  to 
this  country  and  practiced  by  our  ancestoi^,  is  an  essential  ele- 
ment of  due  process  of  law.  If  that  were  so  the  procedure  of 
the  first  half  of  the  seventeenth  century  would  be  fastened  upon 
the  American  jurisprudence  like  a  straight-jacket,  only  to  be 
unloosed  by  constitutional  amendment.  That,  said  Mr.  Justice 
Matthews,  in  the  same  case,  p.  529,  "would  be  to  deny  every 
quality  of  the  law  but  its  age,  and  to  render  it  incapable  of 
progress  or  improvement."  Holden  v.  Hardy,  169  U.  S.  366, 
388 ;  Brown  v.  New  Jersey,  175  U.  S.  172,  175. 

Third.  But,  consistently  with  the  requirements  of  due  process, 
no  change  in  ancient  procedure  can  be  made  which  disregards 
those  fundamental  principles,  to  be  ascertained  from  time  to 
time  by  judicial  action,  which  have  relation  to  process  of  law 
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and  protect   the  citizen  in  his  private  right,   and   guard  him 
against  the  arbitrary  action  of  government.     .     .     . 

The  question  under  consideration  may  first  be  tested  by  the 
application  of  these  settled  doctrines  of  this  court.  If  the  state- 
ment of  Mr.  Justice  Curtis,  as  elucidated  in  Hurtado  v.  Cali- 
fornia, is  to  be  taken  literally,  that  alone  might  almost  be  deci- 
sive. For  nothing  is  more  certain,  in  point  of  historical  fact, 
than  tliat  the  practice  of  compulsory  self-incrimination  in  the 
courts  and  elsewhere  existed  for  four  hundred  years  after  the 
granting  of  Magna  Carta,  continued  throughout  the  reign  of 
Charles  I  (though  then  beginning  to  be  seriously  questioned), 
gained  at  least  some  foothold  among  the  early  colonists  of  this 
countr)',  and  was  not  entirely  omitted  at  trials  in  England  until 
the  eighteenth  century.  Wigmore  on  Evidence,  Sec.  2250  (see 
for  the  Colonies,  note  108)  ;  Hallam's  Constitutional  History  of 
England,  ch.  VIII,  2  Widdleton's  American  ed.  37  (describ- 
ing the  criminal  jurisdiction  of  the  Court  of  Star  Chamber)  ; 
Bentham's  Rationale  of  Judicial  Evidence,  book  IX,  ch.  Ill, 
§  IV.     .     .     . 

The  question  before  us  is  the  meaning  of  a  constitutional  pro- 
vision which  forbids  the  States  to  deny  to  any  person  due  process 
of  law.  In  the  decision  of  this  question  we  have  the  authority 
to  take  into  account  only  those  fundamental  rights  which  are 
expre.s.sed  in  that  provision,  not  the  rights  fundamental  in  citi- 
zen.ship,  state  or  National,  for  they  are  secured  otherwise,  but 
the  rights  fundamental  in  due  process  and  therefore  an  essential 
part  of  it.  We  have  to  consider  whether  the  right  is  so  funda- 
mental in  due  process  that  a  refusal  of  the  right  is  a  denial  of 
due  process.  One  aid  to  the  solution  of  the  question  is  to  inquire 
how  the  right  was  rated  during  the  time  when  the  meaning  of 
due  process  was  in  a  formative  state  and  before  it  was  incorpo- 
rated in  American  constitutional  law.  Did  those  who  then  were 
formulating  and  insisting  upon  the  rights  of  the  people  enter- 
tain the  view  that  the  right  was  so  fundamental  that  there 
ciuld  be  no  due  process  without  it?  It  has  already  appeared 
that,  prior  to  the  formation  of  the  American  Constitutions,  in 
which  the  exemption  from  compulsory  self-incrimination  was 
specifically  secured,  separately,  independently,  and  side  by  side 
with  the  requirement  of  due  process,  the  doctrine  wa.s  formed,  as 
other  doctrines  of  the  law  of  evidence  have  been  formed,  by  the 
course  of  decision  in  the  courts  covering  a  long  period  of  time. 
Searching  further,  we  find  nothing  to  show  that  it  was  then 
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thought  to  be  other  than  a  just  and  useful  principle  of  law. 
None  of  the  great  instruments  in  which  we  are  accustomed  to 
look  for  the  declaration  of  the  fundamental  rights  made  refer- 
ence to  it.  The  privilege  was  not  dreamed  of  for  hundreds  of 
years  after  Magna  Carta  (1215)  and  could  not  have  been  im- 
plied in  the  ''law  of  the  land"  there  secured.  The  Petition 
of  Right  (1629),  though  it  insists  upon  the  right  secured  by 
Magna  Carta  to  be  condemned  only  by  the  law  of  the  land,  and 
sets  forth  by  way  of  grievance  divers  violations  of  it,  is  silent 
upon  the  practice  of  compulsory  self-incrimination,  though  it 
was  then  a  matter  of  common  occurrence  in  all  the  courts  of 
the  realm.  The  Bill  of  Rights  of  the  first  year  of  the  reign  of 
William  and  Mary  (1689)  is  likewise  silent,  though  the  practice 
of  questioning  the  prisoner  at  his  trial  had  not  then  ceased. 
The  negative  argument  which  arises  out  of  the  omission  of  all 
reference  to  any  exemption  from  compulsory  self-incrimination 
in  these  three  great  declarations  of  English  liberty  (though  it 
is  not  supposed  to  amount  to  a  demonstration)  is  supported  by 
the  positive  argument  that  the  English  Courts  and  Parliaments, 
as  we  have  seen,  have  dealt  with  the  exemption  as  they  would 
have  dealt  with  any  other  rule  of  evidence,  apparently  with- 
out a  thought  that  the  question  was  affected  by  the  law  of  the 
land  of  Magna  Carta,  or  the  due  process  of  law  which  is  its 
equivalent. 

We  pass  by  the  meager  records  of  the  early  colonial  time,  so  far 
as  they  have  come  to  our  attention,  as  affording  light  too  un- 
certain for  guidance. '  See  Wigmore,  §  2250,  note  108;  Henning's 
Stat,  at  Large,  422  (Va.  1677)  ;  1  Winthrop's  History  of  New 
England,  47,  Provincial  Act,  4  W.  &  M.  Ancient  Charters, 
Massachusetts,  214.  Though  it  is  worthy  of  note  that  neither 
the  declaration  of  rights  of  the  Stamp  Act  Congress  (1765)  nor 
the  declaration  of  rights  of  the  Continental  Congress  (1774) 
nor  the  ordinance  for  the  government  of  the  Northwestern 
Territory  included  the  privilege  in  their  enumeration  of  funda- 
mental rights. 

But  the  history  of  the  incorporation  of  the  privilege  in  an 
amendment  to  the  National  Constitution  is  full  of  significance  in 
this  connection.  .  .  .  The  nine  States  requisite  to  put  the 
Constitution  in  operation  ratified  it  without  a  suggestion  of  in- 
corporating this  privilege.     .     .     . 

Thus  it  appears  that  four  only  of  the  thirteen  original  States 
insisted  upon  incorporating  the  privilege  in  the   Constitution. 
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and  the}'  separately  and  simultaneously  with  the  requirement  of 
due  process  of  law,  and  that  three  States  proposing  amendments 
were  silent  upon  tliis  subject.  It  is  worthy  of  note  that  two  of 
these  four  States  did  not  incorporate  the  privilege  in  their  own 
constitutions,  where  it  would  have  had  a  much  wider  field  of  use- 
fulness, until  many  years  after.  New  York  in  1821  and  Rhode 
Island  in  1842  (its  first  constitution).  This  survey  does  not 
tend  to  show  that  it  was  then  in  this  country  the  universal  or 
even  general  belief  that  the  privilege  ranked  among  the  funda- 
mental and  inalienable  rights  of  mankind;  and  what  is  more 
important  here,  it  affirmatively  shows  that  the  privilege  was  not 
conceived  to  be  inherent  in  due  process  of  law,  but  on  the  other 
hand  a  right  separate,  independent  and  outside  of  due  process. 
Congress,  in  submitting  the  amendments  to  the  several  States, 
treated  the  two  rights  as  exclusive  of  each  other.  Such  also  has 
l>een  the  view  of  the  States  in  framing  their  own  constitutions, 
for  in  every  case,  except  in  New  Jersey  and  Iowa,  where  the  due 
j)rocess  clause  or  its  equivalent  is  included,  it  has  been  thought 
necessary  to  include  separately  the  privilege  clause.  Nor  have 
we  been  referred  to  any  decision  of  a  state  court  save  one  (State 
v.  Height,  117  Iowa,  650),  where  the  exemption  has  been  held  to 
be  required  by  due  process  of  law.  The  inference  is  irresistible 
.liat  it  has  been  the  opinion  of  constitution  makers  that  the  privi- 
lege, if  fundamental  in  any  sense,  is  not  fundamental  in  due 
process  of  law,  nor  an  essential  part  of  it.  We  believe  that 
this  opinion  is  proved  to  have  been  correct  by  every  historical 
test  by  which  the  meaning  of  the  phrase  can  be  tried. 

The  deci.sions  of  this  court,  though  they  are  silent  on  the  pre- 
ci.se  question  before  us,  ought  to  be  searclied  to  discover  if  they 
present  any  analogies  which  are  helpful  in  its  decision.  The 
essential  elements  of  due  process  of  law,  already  established  by 
them,  are  singularly  few,  though  of  wide  application  and  deep 
significance.  We  are  not  here  concerned  with  due  process  in 
restraining  substantive  laws,  as,  for  example,  that  which  forbids 
the  taking  of  private  property  for  public  use  without  compen- 
sation. We  need  notice  now  only  those  cases  which  deal  with 
the  principles  which  mu.st  be  observed  in  the  trial  of  criminal 
and  civil  causes.  Due  process  requires  that  the  court  which 
assumes  to  determine  the  rights  of  parties  shall  have  jurisdiction, 
Pennoyer  v.  Neff,  95  U.  S.  714,  733 ;  Scott  v.  McNeal,  154  U.  S. 
34;  Old  Wayne  Life  Association  v.  McDonough,  204  U.  S.  8, /and 
that  there  shall  be  notice  and  opportunity  for  hearing  given 
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the  parties,  Hovey  v.  Elliott,  167  U.  S.  409 ;  Roller  v.  Holly,  17G 
U.  S.  398 ;  and  see  Londoner  v.  Denver,  210  U.  S.  373.  Subject 
to  these  two  fundamental  conditions,  which  seem  to  be  universally 
prescribed  in  all  systems  of  law  established  by  civilized  countries, 
this  court  has  up  to  this  time  sustained  all  state  laws,  statutory 
or  judicially  declared,  regulating  procedure,  evidence  and  meth- 
ods of  trial,  and  held  them  to  be  consistent  with  due  process  of 
law.     .     .     . 

Among  the  most  notable  of  these  decisions  are  those  sustaining 
the  denial  of  jury  trial  both  in  civil  and  criminal  cases,  the  sub- 
stitution of  informations  for  indictments  by  a  grand  jury,  the 
enactment  that  the  possession  of  policy  slips  raises  a  presumption 
of  illegality,  and  the  admission  of  the  deposition  of  an  absent 
witness  in  a  criminal  case.  The  cases  proceed  upon  the  theory 
that,  given  a  court  of  justice  which  has  jurisdiction  and  acts, 
not  arbitrarily  but  in  conformity  with  a  general  law,  upon  evi- 
dence, and  after  inquiry  made  with  notice  to  the  parties  affected 
and  opportunity  to  be  heard,  then  all  the  requirements  of  due 
process,  so  far  as  it  relates  to  procedure  in  court  and  methods 
of  trial  and  character  and  effect  of  evidence,  are  complied 
with.     .     .     . 

It  is  impossible  to  reconcile  the  reasoning  of  these  cases  and 
the  rule  which  governed  their  decision  with  the  theory  that  an 
exemption  from  compulsory  self-incrimination  is  included  in  the 
conception  of  due  process  of  law.  Indeed,  the  reasoning  for 
including  indictment  by  a  grand  jury  and  trial  by  a  petit  jury 
in  that  conception,  which  has  been  rejected  by  this  court  in 
Ilurtado  v.  California  and  Maxwell  v.  Dow,  was  historically  and 
in  principle  much  stronger.  Clearly  appreciating  this,  Mr.  Jus- 
tice Harlan,  in  his  dissent  in  each  of  these  cases,  pointed  out 
that  the  inexorable  logic  of  the  reasoning  of  the  court  was  to 
allow  the  States,  so  far  as  the  Federal  Constitution  was  con- 
cerned, to  compel  any  person  to  be  a  witness  against  himself. 
In  Missouri  v.  Lewis,  101  U.  S.  22,  Mr.  Justice  Bradley,  speaking 
for  the  whole  court,  said,  in  effect,  that  tiie  Fourteenth  Amend- 
ment would  not  prevent  a  State  from  adopting  or  continuing 
the  civil  law  in.stead  of  the  common  law.  This  dictum  has  been 
approved  and  made  an  essential  part  of  the  reasoning  of  the 
decision  in  Ilolden  v.  Hardy,  169  U.  S.  387,  389,  and  Maxwell  v. 
Dow,  176  U.  S.  598.  The  statement  excludes  the  possibility  that 
the  privilege  is  essential  to  due  process,  for  it  hardly  need  be 
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said  that  the  interrogation  of  the  accused  at  his  trial  is  the  prac- 
tice in  the  civil  law. 

Even  if  the  historical  meaning  of  due  process  of  law  and  the 
decisions  of  this  court  did  not  exclude  the  privilege  from  it,  it 
would  be  going  far  to  rate  it  as  an  immutable  principle  of  jus- 
tice which  is  the  inalienable  possession  of  every  citizen  of  a  free 
government.     Salutary  as  the  principle  may  seem  to  the  great 
majority,  it  cannot  be  ranked  with  the  right  to  hearing  before 
condemnation,  the  immunity  from  arbitrary  power  not  acting  by 
general  laws,  and  the  inviolability  of  private  property.     The 
wisdom  of  the  exemption  has  never  been  universally  assented 
to  since  the  days  of  Bentham ;  many  doubt  it  to-day,  and  it  is 
best  defended  not  as  an  unchangeable  principle  of  universal  jus- 
tice but  as  a  law  proved  by  experience  to  be  expedient.    See  Wig- 
more,  Sec.  2251.     It  has  no  place  in  the  jurisprudence  of  civil- 
ized and  free  countries  outside  the  domain  of  the  common  law, 
and  it  is  nowhere  observ'ed  among  our  own  people  in  the  search 
for  truth  outside  the  administration  of  the  law.    It  should,  must 
and  will  l)e  rigidly  observed  where  it  is  secured  by  specific  con- 
stitutional safeguards,  but  there  is  nothing  in  it  which  gives  it  a 
sanctity  above  and  before  constitutions  themselves.    Much  might 
be  said  in  favor  of  the  view  that  the  privilege  was  guaranteed 
against  state  impairment  as  a  privilege  and  immunity  of  Na- 
tional  citizenship,    but,    as   has   been   shown,    the    decisions   of 
this  court  have  foreclosed  that  view.    There  seems  to  be  no  rea- 
son whatever,  however,  for  straining  the  meaning  of  due  process 
of  law  to  include  this  privilege  within  it,  because,  perhaps,  we 
may  think  it  of  great  value.    The  States  had  guarded  the  privi-- 
lege  to  the  satisfaction  of  their  own  people  up  to  the  adoption 
of  the  Fourteenth  Amendment.    No  reason  is  perceived  why  they 
cannot  continue  to  do  so.    The  power  of  their  people  ought  not 
to  be  fettered,  their  sense  of  responsibility  lessened,  and  their 
capacity  for  sober  and  restrained  self-government  weakened  by 
forced  construction  of  the  Federal  Constitution.     If  the  people 
of  New  Jersey  are  not  content  with   the   law  as  declared   in 
repeated  decisions  of  their  courts,  the  remedy  is  in  their  own 
hands.    They  may,  if  they  choose,  alter  it  by  legislation,  as  the 
people  of  Maine  did  when   the  courts  of  that  State  made  the 
.same  ruling.     State  v.  Bartlett,  55  Maine,  200;  State  v.  Law- 
rence, 57  Maine,  574;  State  v.  Cleaves,  59  Maine,  298;  State  v. 
Banks,  78  Maine,  490,  492 ;  Rev.  Stat.  ch.  135,  §  19.  / 

We  have  assumed  only  for  the  purpose  of  discussion  that  what 
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was  done  in  the  ease  at  bar  was  an  infringement  of  the  privilege 
against  self-incrimination.  We  do  not  intend,  however,  to  lend 
any  countenance  to  the  truth  of  that  assumption.  .  .  .  The 
authorities  upon  the  question  are  in  conflict.  We  do  not  pass 
upon  the  conflict  because,  for  the  reasons  given,  we  think  that 
the  exemption  from  compulsory  self-incrimination  in  the  courts 
of  the  States  is  not  secured  by  any  part  of  the  Federal  Constitu- 
tion. Judgment  affirmed. 
Mr.  Justice  Harlan,  dissenting.     ,    ,    . 


INTERNATIONAL  HARVESTER  COIMPANY  OF  AMERICA 
V.  COMMONWEALTH  OF  KENTUCKY. 

Supreme  Court  of  th^  United  States.     1914. 
234  United  States,  216. 

Error  to  the  Court  of  Appeals  of  the  State  of  Kentuclcy. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  prosecuted,  convicted  and  fined  in 
three  different  counties  for  having  entered  into  an  agreement 
with  other  named  companies  for  the  purpose  of  controlling  the 
price  of  harv^esters,  etc.,  manufactured  by  them  and  of  enhancing 
it  above  their  real  value ;  and  for  having  so  fixed  and  enhanced 
the  price,  and  for  having  sold  their  harvesters,  etc.,  at  a  price 
in  excess  of  their  real  value,  in  pursuance  of  the  agreement 
alleged.  The  judgments  were  affirmed  by  the  Court  of  Appeals. 
147  Kentucky,  564.  Id.  795.  148  Kentucky,  572,  The  plaintiff 
in  error  saved  its  rights  under  the  Fourteenth  Amendment  and 
brought  the  cases  here.     .     .     . 

When  the  Court  of  Appeals  came  to  deal  with  the  act  of  1890, 
the  constitution  of  1891,  and  the  act  of  1906,  it  reached  the  con- 
clusion, which  now  may  be  regarded  as  the  established  con- 
struction of  the  three  taken  together,  that  by  interaction  and  to 
avoid  questions  of  constitutionality,  they  were  to  be  taken  to 
make  any  combination  for  the  purpose  of  controlling  prices  law- 
ful unless  for  the  purpose  or  with  the  effect  of  fixing  a  price 
that  was  greater  or  less  than  the  real  value  of  the  article.     .     .     . 

The  plaintiff  in  error  contends  that  the  law  as  construed  offers 
no  standard  of  conduct  that  it  is  possible  to  know.  To  meet 
this,  in  the  present  and  earlier  cases,  the  real  value  is  declared 
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to  be  "its  market  value  under  fair  competition,  and  under  normal 
market  conditions."  147  Kentucky,  566.  Commonwealth  v. 
International  Harvester  Co.  of  America,  131  Kentucky,  551,  576. 
Inteniational  Harvester  Co.  of  America  v.  Commonwealth,  137 
Kentucky.  668,  677,  678.  We  have  to  consider  whether  in  appli- 
cation  this  is  more  than  an  illusory  form  of  words,  when  nine 
years  after  it  was  incorporated,  a  combination  invited  by  the 
law  is  required  to  guess  at  its  peril  what  its  product  would  have 
sold  for  if  the  combination  had  not  existed  and  nothing  else  vio- 
lently affecting  values  had  occurred.  It  seems  that  since  1902 
the  price  of  the  machinery  sold  by  the  plaintiff  in  error  has 
risen  from  ten  to  fifteen  per  cent.  The  testimony  on  its  behalf 
showed  that  meantime  the  cost  of  materials  used  had  increased 
from  20  to  25  per  cent,  and  labor  271/^  per  cent.  Whatever  doubt 
there  may  be  about  the  exact  figures  we  hardly  suppose  the  fact 
of  a  rise  to  be  denied.  But  in  order  to  reach  what  is  called  the 
real  value,  a  price  from  which  all  effects  of  the  combination  are 
to  be  eliminated,  the  plaintiff  in  error  is  told  that  it  cannot  avail 
itself  of  the  rise  in  materials  because  it  was  able  to  get  them 
cheaper  through  one  of  the  subsidiary  companies  of  the  com- 
bination, and  that  the  saving  through  the  combination  more  than 
oflEset  all  the  rise  in  cost. 

This  perhaps  more  plainly  concerns  the  justice  of  the  law  in 
itB  bearing  upon  the  plaintiff  in  error,  when  compared  with  its 
operation  upon  tobacco  raisers  who  are  said  to  have  doubled  or 
trebled  their  prices,  than  on  the  constitutional  question  proposed. 
But  it  also  concerns  that,  for  it  shows  how  impossible  it  is  to 
think  away  the  principal  facts  of  the  case  as  it  exists  and  say 
what  would  have  been  the  price  in  an  imaginary  world.  Value 
is  the  effect  in  exchange  of  the  relative  social  desire  for  com- 
pared objects  expressed  in  terms  of  a  common  denominator.  It 
is  a  fact  and  generally  is  more  or  less  easy  to  ascertain.  But 
what  it  would  be  with  such  increase  of  a  never  extinguished  com- 
petition as  it  might  be  guessed  would  have  existed  had  the  com- 
bination not  been  made,  with  exclusion  of  the  actual  effect  of 
other  abnormal  influences,  and,  it  would  seem  with  exclusion 
also  of  any  increased  efTiciency  in  the  machines  but  with  inclu- 
sion of  the  effect  of  the  combination  so  far  as  it  was  economically 
beneficial  to  itself  and  the  community,  is  a  problem  that  no 
human  ingenuity  could  solve.  The  reason  is  not  the  general 
uncertainties  of  a  jury  trial,  but  that  the  elements  necessary  to 
determine  the  imaginary  ideal  are  uncertain  both  in  nature  and 
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degree  of  effect  to  the  acutest  commercial  mind.  The  very  com- 
munity, the  intensity  of  whose  wish  relatively  to  its  other  com- 
peting desires  determines  the  price  that  it  would  give,  has  to  be 
supposed  differently  organized  and  subject  to  other  influences 
than  those  under  which  it  acts.  It  is  easy  to  put  simple  cases; 
but'  the  one  before  us  is  at  least  as  complex  as  we  have  sup- 
posed, and  the  law  must  be  judged  by  it.  In  our  opinion  it  can- 
not stand.     .     .     . 

If  business  is  to  go  on,  men  must  unite  to  do  it  and  must  sell 
their  wares.  To  compel  them  to  guess  on  peril  of  indictment 
what  the  community  would  have  given  for  them  if  the  continu- 
ally changing  conditions  were  other  than  they  are,  to  an  uncer- 
tain extent ;  to  divine  prophetically  what  the  reaction  of  only  par- 
tially determinate  facts  would  be  upon  the  imaginations  and 
desires  of  purchasers,  is  to  exact  gifts  that  mankind  does  not 
possess.  Judgments  reversed. 

Mb.  Justice  McKenna  and  Mr.  Justice  Pitney  dissent. 
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SxjPEEME  Court  of  the  United  States.    1922. 
260  United  States,  22. 

Error  to  the  Supreme  Court  of  the  State  of  Pennsylvania. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error,  the  original  plaintiff,  owned  a  theatre 
building  in  Pittsburgh,  Pennsylvania,  a  wall  of  which  went  to 
the  edge  of  his  line.  Proceeding  under  a  statute  of  Pennsyl- 
vania, the  defendant,  owner  of  the  adjoining  land,  began  to 
build  a  party  wall,  intending  to  incorporate  the  plaintiff's  wall. 
The  city  authorities  decided  that  the  latter  was  not  safe  and 
ordered  it  to  be  removed,  which  was  done  by  the  contractor 
employed  by  the  defendant.  The  plaintiff  later  brought  this 
suit.  The  declaration  did  not  set  up  that  the  entry  upon  the 
plaintiff's  land  was  unlawful,  but  alleged  wrongful  delay  in 
completing  the  wall  and  the  use  of  improper  methods.  It 
claimed  damages  for  the  failure  to  restore  the  plaintiff's  build- 
ing to  the  equivalent  of  its  former  condition,  and  for  the  delay, 
which,  it  was  alleged,  caused  the  plaintiff  to  lose  the  rental 
for  a  theatrical  season.     At  the  trial  the  plaintiff  asked  for  a 
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ruling  that  the  statute  relatiDg  to  party  walls,  if  interpreted 
to  exclude  the  recovery  of  damages  without  proof  of  negligence, 
was  contrary  to  the  Fourteenth  Amendment.  This  was  refused, 
the  Court  ruling  that  the  defendant  was  not  liable  for  damages 
necessarily  resulting  from  the  exercise  of  the  right  given  by 
the  statute  to  build  a  party  wall  upon  the  line,  and,  lAore 
specifically,  was  not  liable  for  the  removal  of  the  plaintiff's 
old  wall.  There  were  further  questions  as  to  whether  the 
work  was  done  by  an  independent  contractor  and  as  to  neg- 
ligence, on  which  the  jury  brought  in  a  verdict  for  the  plain- 
tiff for  $25,000;  but  the  Court  of  Common  Pleas  held  that  the 
party  employed  was  an  independent  contractor  and  that  the  de- 
fendant was  entitled  to  judgment  non  obstante  veredicto.  The 
Supreme  Court  affirmed  the  judgment,  holding  among  other 
things  that  the  statute  imposed  no  liability  for  damages  neces- 
.sarily  cau.scd  by  building  such  a  party  wall  as  it  permitted, 
and  that,  so  construed,  it  did  not  encounter  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.  263  Pa. 
St.  158. 

In  the  State  Court  the  judgment  was  justified  by  reference 
to  the  power  of  the  State  to  impose  burdens  upon  property 
or  to  cut  down  its  value  in  vaf-ious  ways  without  compensa- 
tion, as  a  branch  of  what  is  called  the  police  power.  The 
exercise  of  this  has  been  held  warranted  in  some  cases  by  what 
we  may  call  the  average  reciprocity  of  advantage,  although  the 
advantages  may  not  be  equal  in  the  particular  case.  Wurts 
V.  Iloagland,  114  U.  S.  606;  Fallbrook  Irrigation  District  v. 
Bradley,  164  U.  S.  112;  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  111.  The  Supreme  Court  of  the  State  adverted 
also  to  increased  safety  against  fire  and  traced  the  origin  to 
the  great  fire  in  London  in  1666.  It  is  unnecessary  to  decide 
upon  the  adequacy  of  these  grounds.  It  is  enough  to  refer 
to  the  fact,  also  brought  out  and  relied  upon  in  the  opinion 
below,  that  the  custom  of  party  walls  was  introduced  by  the 
first  settlers  in  Philadelphia  under  William  Penn  and  has 
prevailed  in  the  State  ever  since.  It  is  illustrated  by  statutes 
concerning  Philadolphia  going  back  to  1721;  1  Dallas,  Laws 
of  Pennsylvania,  152;  and  by  an  Act  of  1794  for  Pittsburgh, 
3  Dallas,  Laws,  588,  591,  referring  to  the  Act  incorporating 
the  borourrh  of  Bradinrr.     2  Dallas,  Laws,  124,  129. 

The  FouHoonth  Amondmr-nt,  itself  a  historical  product,  did 
not  destroy  hi.story  for  the  States  and  substitute  mechanical 
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compartments  of  law  all  exactly  alike.  If  a  thing  has  been 
practised  for  two  hundred  j^ears  by  common  consent,  it  will 
need  a  strong  case  for  the  Fourteenth  Amendment  to  affect  it, 
as  is  well  illustrated  by  Ownbey  v.  Morgan,  256  U.  S.  94,  104, 
112.  See  Louisville  &  Nashville  R.  R.  Co.  v.  Barber  Asphalt 
Co.,  197  U.  S.  430,  434.  Such  words  as  ''right"  are  a  constant 
solicitation  to  fallacy.  \Ye  say  a  man  has  a  right  to  the  land 
that  he  has  bought  and  that  to  subject  a  strip  six  inches  or  a 
foot  wide  to  liability  to  use  for  a  party  wall  therefore  takes 
his  right  to  that  extent.  It  might  be  so  and  we  might  be 
driven  to  the  economic  and  social  considerations  that  we  have 
mentioned  if  the  law  were  an  innovation,  now  heard  of  for 
the  first  time.  But  if,  from  what  we  may  call  time  immemorial, 
it  has  been  the  understanding  that  the  burden  exists,  the  land 
owner  does  not  have  the  right  to  that  part  of  his  land  except 
as  so  qualified  and  the  statute  that  embodies  that  understand- 
ing does  not  need  to  invoke  the  police  power. 

Of  course  a  case  could  be  imagined  where  the  modest  mutu- 
alities of  simple  townspeople  might  become  something  very  dif- 
ferent when  extended  to  buildings  like  those  of  modern  New 
York.  There  was  a  suggestion  of  such  a  difference  in  this  case. 
But,  although  the  foundations  spread  wide,  the  wall  above  the 
surface  of  the  ground  was  only  thirteen  inches  thick,  or  six 
and  a  half  on  the  plaintiff's  land,  and  as  the  damage  complained 
of  was  a  necessary  incident  to  any  such  building,  the  question 
how  far  the  liability  might  be  extended  does  not  arise.  It 
follows,  as  stated  by  the  Supreme  Court  of  Pennsylvania  that 
''when  either  lot-owner  builds  upon  his  own  property  up  to  the 
division  line,  he  does  so  with  the  knowledge  that,  in  case  of  the 
erection  of  a  party  wall,  that  part  of  his  building  which  en- 
croaches upon  the  portion  of  the  land  subject  to  the  easement 
will  have  to  come  down,  if  not  suitable  for  incorporation  into 
the  new  wall."  In  a  case  involving  local  history  as  this  does, 
we  should  be  slow  to  overrule  the  decision  of  Courts  steeped  in 
the  local  tradition,  even  if  we  saw  reasons  for  doubting  it, 
which  in  this  case  we  do  not. 

Judgment  affirmed. 

Note. — Many  writers  have  sought  to  trace  the  phrase  "rtue  process  of 
law"  to  this  thirty-ninth  (twenty-ninth  of  Henry  Ill's  reissue  of  1225) 
chapter  of  Magna  Charta: 

No   freeman   shall   be   taken   or   imprisoned   or   disseized   or 
exiled  or  In  any  way  destroyed,  nor  will  we  go  upon  him  nor 


954  CASES  ON  CONSTITUTIONAL  LAW. 

send  upon  him,  except  by  the  lawful  judgment  of  his  peers  or 
by  the  law  of  the  land. 
Coke's  Identification  of  the  term  "due  process"  with  the  term  "law 
of  the  land"  as  found  in  Magna  Charta  has  been  generally  followed  by 
the  courts,  though  its  correctness  as  a  matter  of  history  has  been 
challenged  by  several  scholars.  As  to  the  history  and  meaning  of 
this  section  of  ^Lagna  Charta,  see  Bomont,  Chartes  des  Libcrt<^s 
Anglaiscs;  McKechnie,  Magna  Carta:  Harcourt,  His  Grace  the  Stew- 
ard and  Trial  of  Peers;  Adams,  The  Origin  of  the  English  Constitution; 
Pollock  and  Maitland,  History  of  English  Law  Before  the  Time  of 
Edward  I;  Bigelow.  History  of  Procedure  in  England.  For  an  acute 
and  convincing  criticism  of  the  older  view  of  Magna  Charta  see  C.  H. 
Mcllwain,  Due  Process  of  Law  in  Magna  Charta,  Columhia  Law  Re- 
view, XIV,  27.  Whatever  the  historical  relation  of  the  phraseology  of 
Magna  Charta  and  the  Fifth  and  Fourteenth  Amendments  may  have 
been,  their  Interpretation  has  radically  differed  in  that  while  Magna 
Charta  has  been  regarded  as  a  restriction  only  upon  the  Crown  and 
the  courts,  leaving  Parliament  in  the  exercise  of  an  uncontrolled 
supremacy,  the  inhibitions  of  the  Amendments  extend  to  all  depart- 
ments of  the  Federal  and  State  governments.  Their  language  is  gen- 
eral. They  apply  to  any  agency  which  may  be  employed  to  do  the 
forbidden  acts.  In  Ex  parte  Virginia  (1880),  100  U.  S.  339,  it  was  held 
that  a  county  judge  of  Virginia  who  had  excluded  all  colored  men 
from  jury  service  merely  because  of  their  color  had  violated  the 
Fourteenth  Amendment,  which  "has  reference  to  actions  of  the  political 
body  denominated  a  State,  by  whatever  instruments  or  in  whatever 
modes  that  action  may  be  taken.  A  State  acts  by  its  legislative,  its 
executive  or  its  judicial  authorities.  It  can  act  in  no  other  way.  .  .  . 
Whoever,  by  virtue  of  public  position  under  a  State  government,  de- 
prives another  of  property,  life,  or  liberty,  without  due  process  of  law, 
or  denies  or  takes  away  the  equal  protection  of  the  laws,  violates  the 
constitutional  Inhibition;  and  as  he  acts  in  the  name  and  for  the 
State,  and  is  clothed  with  the  State's  power,  his  act  is  that  of  the 
State."  Prior  to  the  decision  In  Ex  parte  Virginia,  the  tendency  had 
been  to  restrict  the  operation  of  the  Fourteenth  Amendment  to  the 
legislation  of  the  States,  but  the  broad  doctrine  of  that  case  is  now 
firmly  established.  The  relation  between  Magna  Charta  and  the  due 
process  clauses  of  the  Fifth  and  Fourteenth  Amendments  Is  well  dis- 
cussed In  Hurtado  v.  California   (1884),  110  U.  S.  516. 

The  phrase  "due  process  of  law"  has  also  been  associated  with  the 
doctrine  of  fundamental  rights,  operating  as  an  Inherent  limitation 
on  all  legislative  power  and  which  was  given  currency  by  Lord  Coke 
In  Dr.  Bonham's  Case  (IGIO),  8  Rep.  118a: 

It  appears  in  our  books,  that  In  many  cases,  the  common  law 
will  control  arts  of  Parliament,  and  sometimes  adjudge  them 
to  be  utterly  void;  for  when  an  act  of  Parliament  is  against 
common  right  and  reason,  or  repugnant,  or  Impossible  to  be 
performed,  the  common  law  will  control  It  and  adjudge  such 
act  to  be  void. 
This  was  approved  by  Lord  Hobart  In  Day  v.  Savadge  (1623),  Hobart, 
87,  where  he  said: 
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Even  an  Act  of  Parliament,  made  against  natural  equity,  as 
to  make  a  man  judge  in  his  own  case,  is  void  in  itself,  for 
jura  naturw  sunt  immutabilia,  and  they  are  leges  legum. 
This   dictum,   even   though   supported   by   the   great   name   of   Lord 
Coke,  seems  never  to  have  been  made  the  ground  for  annulling  an  act 
of  Parliament,  and  the  doctrine  itself  was  expressly  disavowed  by  Mr. 
Justice  Willes,  who  said  in  Lee  v.  Bude  and  Torrington  Ry.    (1871), 
L.  R.  6  C.  P.  576,  582,  that  the  "dictum  stands  as  a  warning  rather 
than  as  an  authority  to  be  followed."     In  America  the  doctrine  proved 
useful  to  the  leaders  of  the  Revolution  as  a  justification  of  resistance 
to  the  laws  of  Parliament,  and  after  the  establishment  of  government 
under  the  Constitution  courts  not  infrequently  asserted  that  the  legis- 
lative power  was  subject  to  certain  inherent  limitations  to  be  found 
in  the  fundamental  laws  of  nature  or  in  the  maxims  of  free  govern- 
ment.   In  Calder  v.  Bull  (1798),  3  Dallas,  386,  Mr.  Justice  Chase  said: 
I  cannot  subscribe  to  the  omnipotence  of  a  State  Legislature, 
or  think  it  is  absolute  and  without  control,  although  its  au- 
thority should  not  be  expressly  restrained  by  the  Constitution, 
or  fundamental  law,  of  the  State.     The  people  of  the  United 
States  erected  their  Constitutions,  or  forms  of  government,  to 
establish  justice,  to  promote  the  general  welfare,  to  secure  the 
blessings  of  liberty,  and  to  protect  their  persons  and  property 
from  violence.    The  purposes  for  which  men  enter  into  society 
will  determine  the  nature  and  terms  of  social  compact;  and  as 
they  are   the   foundation   of  the   legislative   power,   they  will 
decide  w^hat  are  the  proper  objects  of  it.    The  nature  and  ends 
of  legislative  power  will  limit  the  exercise  of  it.    .    .    .    There 
are   certain  vital  principles  in   our  free.   Republican   govern- 
ments, which  will   determine  and   overrule  an  apparent  and 
flagrant  abuse  of  legislative  power;   as  to  authorize  manifest 
injustice  by  positive  law;    or  to  take  away  that  security  for 
personal  liberty,  or  private  property,  for  the  protection  whereof 
the  government  was  established.     An  Act  of  the  Legislature 
(for  I  cannot  call  it  a  law)   contrary  to  the  great  first  prin- 
ciples of  the  social  compact,  cannot  be  considered  a  rightful 
exercise  of  legislative  authority. 
In  Fletcher  v.  Peck  (1810),  6  Cranch,  87,  135,  Chief  Justice  Marshall 
said: 

It  may  well  be  doubted  whether  the  nature  of  society  and  of 
government  does  not  prescribe  some  limits  to  the  legislative 
power;  and  if  any  be  prescribed,  where  are  they  to  be  found, 
if  the  property  of  an  individual,  fairly  and  honestly  acquired, 
may  be  seized  without  compensation? 
The  same  view  was  expressed  by  Justice  Story  In  Wilkinson  v. 
Leland  (1829),  2  Peters,  627,  657: 

That  government  can  scarcely  be  deemed  to  be  free,  where 
the  rights  of  property  are  left  solely  dependent  upon  the  will 
of  a  legislative  body,  without  any  restraint.  The  fundamental 
maxims  of  a  free  government  seem  to  require  that  the  rights 
of  personal  liberty  and  private  property  should  be  held  sacred. 
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This  doctrine  of  a  supreme  fundamental  law  seems  to  h%ve  been 
in  the  mind  of  the  court  In  Webster  v.  Reid  (1851),  11  Howard,  437, 
and  In  Hays  v.  Pacific  Mail  Steamship  Co.  (1854),  17  Howard,  596. 
In  neither  case  was  the  decision  based  on  any  constitutional  provision, 
and  in  Webster  v.  Reid,  counsel  for  the  appellant  expressly  argued  that 
the  statute  involved  "was  made  in  subversion  of  principles  of  common 
right,  and  therefore  void."  11  Howard,  453.  Since  the  adoption  of  the 
Fourteenth  Amendment  the  doctrine  of  fundamental  rights  has  often 
been  referred  to  by  the  Supreme  Court,  but  has  seldom  been  made  the 
basis  of  decision.  But  in  Loan  Association  v.  Topeka  (1875),  20  Wal- 
lace, 655,  decided  seven  years  after  the  adoption  of  the  Fourteenth 
Amendment,  that  Amendment  was  not  mentioned,  and  the  decision 
seems  to  have  been  based  on  those  limitations  on  governmental  power 
"which  grow  out  of  the  essential  nature  of  all  free  governments,"  and 
on  those  "Implied  reservations  of  individual  rights,  without  which 
the  social  compact  could  not  exist,  and  which  are  respected  by  all 
governments  entitled  to  the  name."  Since  that  decision  the  doctrine 
of  fundamental  rights  has  been  merged  in  the  conception  of  due  process 
of  law,  A  legislative  act  which  would  formerly  have  been  condemned 
as  a  violation  of  natural  right  would  now  be  condemned  because  con- 
trary to  the  due  process  clause  of  the  Federal  Constitution.  For  ex- 
amples of  the  present  treatment  of  such  cases  as  Webster  v.  Reid,  see 
Dewey  v.  Des  Moines  (1899),  173  U.  S.  193,  and  Roller  v.  Holly  (1900), 
176  U.  S.  398.  The  older  writers  frequently  mentioned  the  transfer  of 
A's  property  to  B  by  a  legislative  enactment  as  an  example  of  an  act 
that  would  be  void  because  against  common  right  and  the  fundamental 
law.  In  Davidson  v.  New  Orleans  (1877),  96  U.  S.  97,  102,  the  Supreme 
Court  considered  such  a  statute  and  said,  with  cautious  timidity,  that 
"It  seems  to  us"  that  it  "would,  if  effectual,  deprive  A  of  his  property 
without  due  process  of  law,  within  the  meaning  of  the  constitutional 
provision."  But  as  the  court  became  more  familiar  with  the  idea,  it 
adopted  a  bolder  tone,  until  finally.  In  Chicago,  Burlington  &  Quincy 
Ry.  V.  Chicago  (1897),  166  U.  S.  22G,  241,  it  said: 

In  our  opinion,  a  judgment  of  a  State  court,  even  if  it 
be  authorized  by  statute,  whereby  private  property  is  taken 
for  the  State  or  under  its  direction  for  public  use,  without 
compensation  made  or  secured  to  the  owner,  is,  upon  principle 
and  authority,  wanting  in  the  due  process  of  law  required  by 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States,  and  the  affirmance  of  such  judgment  by  the  highest 
court  of  the  State  is  a  denial  by  that  State  of  a  right  secured  to 
the  owner  by  that  instrument. 
The  phrase  "due  process  of  law"  In  the  Fourteenth  Amendment  has 
1  'Id  to  furnish  the  same  protection  against  arbitrary  action  by 

'  '08   as   Is   afforded    by   the   Fifth   Amendment   against    similar 

action  by  the  Federal  Government,  HIbben  v.  Smith  (1903),  191  U.  S, 
310.  325.  The  fact  that  other  personal  rights,  such  as  the  right  to  com- 
pensation for  private  property  taken  for  a  public  use,  are  specifically 
enumerated  In  the  Fifth  Amendment  does  not  exclude  them  from  the 
tf-rm  "due  prorfss"  as  used  In  the  Fourteenth  Amendment,  Chicago, 
Burlington  &  Quincy  Ry.  v.  Chicago  (1897),  166  U.  S.  226. 
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The  courts  have  been  as  reluctant  to  undertake  a  comprehensive 
definition  of  the  phrase  "due  process  of  law"  as  of  the  phrase  "privi- 
leges and  immunities  of  citizens."  In  numerous  decisions  they  have 
cited  the  much-quoted  passage  from  Daniel  Webster's  argument  in 
Dartmouth  College  v.  Woodward  (1819),  4  Wheaton,  518,  581: 

By  the  law  of  the  land  is  most  clearly  intended  the  general 
law;   a  law  which  hears  before  it  condemns;   which  proceeds 
upon    inquiry,   and    renders   judgment   only   after   trial.      The 
meaning  is  that  every  citizen  shall  hold  his  life,  liberty,  prop- 
erty and  immunities  under  the  protection  of  the  general  rules 
which  govern  society.     Everything  which  may  pass  under  the 
form  of  an  enactment  is  not  therefore  to  be  considered  the  law 
of  the  land. 
In  Bank  of  Columbia  v.  Okely  (1819),  4  Wheaton,  235,  the  Court  said, 
As  to  the  words  from  Magna  Charta,  incorporated  into  the 
constitution  of   Maryland,   after  volumes   spoken   and  written 
with  a  view  to  their  exposition,  the  good  sense  of  mankind  has 
at  length  settled  down  to  this:     that  they  were  intended   to 
secure  the  individual  from  the  arbitrary  exercise  of  the  powers 
of  government,  unrestrained  by  the  established  principles  of 
private  rights  and  distributive  justice. 
While  due  process  of  law  may  be  incapable  of  exact  definition  the 
decisions  show  that  the  following  are  essential  elements  of  it: 

1.  Jurisdiction — the  right  to  declare  the  law — is  the  foundation  of 
due  process.  Law  is  prima  facie  territorial  and  governs  only  within 
the  territorial  limits  of  the  authority  from  which  it  emanated.  In 
Rose  V.  Himeley  (1808),  4  Cranch,  241,  Chief  Justice  Marshall  said, 
"It  is  not  easy  to  conceive  a  power  to  execute  a  municipal  law,  or  to 
enforce  obedience  to  that  law  without  the  circle  in  which  that  law 
operates";  and  in  The  Apollon  (1824),  9  Wheaton,  362,  he  said,  "The 
laws  of  no  nation  can  justly  extend  beyond  its  own  territories,  except 
as  regards  its  own  citizens."  These  statements  were  made  with  regard 
to  international  relations,  but  the  same  principle  applies  in  the  rela- 
tions of  the  States,  and  is  an  essential  element  in  due  process.  In 
Baker  v.  Baker,  Eccles  &  Co.  (1917),  242  U.  S.  394,  the  Court  said  that 
"to  assume  that  a  party  resident  beyond  the  confines  of  a  State  is 
required  to  come  within  its  borders  and  submit  his  personal  contro- 
versy to  its  tribunals  upon  receiving  notice  of  the  suit  at  the  place  of 
his  residence  is  a  futile  attempt  to  extend  the  authority  and  control 
of  a  State  beyond  its  ov/n  territory."  See  also  American  Banana  Co. 
V.  United  Fruit  Co.  (1909),  213  U.  S.  347,  and  McDonald  v.  Mabee 
(1917),  243  U.  S.  90. 

2.  Notice  and  hearing  are  an  essential  requisite  of  due  process  of 
law  in  judicial  proceedings.  No  one  may  be  convicted  of  crime  or 
deprived  of  his  liberty  or  property  without  notice  of  the  charge  or 
claim  against  him  and  an  opportunity  to  be  heard.  See  Pennoyer 
V.  Neff  (1877),  95  U.  S.  714;  Louisville  &  Nashville  Ry.  v.  Schmidt 
(1900),  177  U.  S.  230;  Simon  v.  Craft  (1901),  182  U.  S.  427;  Londoner 
V.  Denver  (190S),  210  U.  S.  373. 

3.  Laws  which  operate  arbitrarily  or  unequally  are  Inconsistent  with 
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due  process.  In  Glozza  v.  Tlernan  (1893),  148  U.  S.  657,  the  Court 
daid:  "Due  process  of  law  within  the  meaning  of  the  Amendment  is 
secured  If  the  huvs  operate  on  all  alike  and  do  not  subject  the  indi- 
vidual to  an  arbitrary  exercise  of  the  powers  of  government." 

4.  An  ascertainable  standard  of  conduct  to  which  it  is  possible  to 
conform  is  an  essential  element  in  due  process.  In  United  States  v. 
Cohen  Grocery  Co.  (1921),  255  U.  S.  81,  it  was  held  that  the  Food  Con- 
trol Act  of  1917,  which  provided  that  it  should  be  unlawful  "to  make 
any  unjust  or  unreasonable  rate  or  charge  in  handling  or  dealing  in 
or  with  any  necessaries,"  did  not  establish  any  ascertainable  standard 
of  guilt  nor  inform  accused  persons  of  the  nature  and  cause  of  the 
accusation  against  them.  In  substance  it  "penalized  and  punished  all 
acts  detrimental  to  the  public  interest  when  unjust  and  unreasonable 
in  the  estimation  of  the  court  and  jury."  Such  a  statute  Is  repugnant 
to  the  due  process  clause  of  the  Constitution. 


Section  2.    Due  Process  as  to  Procedure. 

DEN  ex  dcm.  MURRAY  et  al.  v.  IIOBOKEN  LAND  AND 

IMPROVEMENT  CO. 

Supreme  Court  of  the  United  States.     1856. 
18  Howard,   272. 

These  three  cases  came  up  from  the  circuit  court  of  the 
United  States  for  the  district  of  New  Jersey,  upon  a  certificate 
of  division  in  opinion  between  the  judges  thereof. 

[Swartwout  was  collector  of  customs  at  the  port  of  New 
York  for  eight  years  prior  to  March  29,  1838.  Upon  the  audit 
of  hi.s  ofTicial  accounts  it  was  found  that  the  sum  of  $1,374,- 
119.65  was  due.  In  accordance  with  an  act  of  Congress  of 
May  15,  1820,  which  provided  that  a  lien  for  the  amount  due 
.should  exi.st  on  the  lands  of  the  debtor  from  the  time  of  the 
le\'y  and  record  thereof  in  the  office  of  the  District  Court  of 
the  United  States  for  the  proper  district,  the  solicitor  of  the 
Trea.sury  i.s.sued  a  distress  warrant  and  the  land  of  Swartwout 
was  sold  to  the  defendant.  After  the  date  of  the  levy  under  the 
warrant,  but  prior  to  the  sale  of  the  land,  the  plaintiff  obtained 
judgment  atrain.st  Swartwout  and  levied  an  execution  on  the 
same  land.  The  i)lainlifr  then  brought  an  action  of  ejectment 
again.st  the  defendant  and  contended  that  so  much  of  the  act 
of  Congre.s.s  as  authorized  the  distress  warrant  against  the 
lands  of  Swartwout  was  invalid.     The  judges  being  divided  in 
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opinion  as  to  "whether  the  said  warrant  of  distress  in  the 
special  *  verdict  mentioned,  and  the  proceedings  thereon  and 
anterior  thereto,  under  which  the  defendants  claim  title,  are 
sufficient,  under  the  Constitution  of  the  United  States  and  the 
law  of  the  land,  to  pass  and  transfer  the  title  and  estate  of 
the  said  Swartwout  in  and  to  the  premises  in  question,  as 
against  the  lessors  of  the  plaintiff,"  certified  the  question  to  the 
Supreme  Court.] 

Mr.  Justice  Curtis  delivered  the  opinion  of  the  court.    .    .    . 

The  plaintiff  relies  on  that  part  of  the  first  section  of  the 
third  article  of  the  constitution  which  requires  the  judicial 
power  of  the  United  States  to  be  vested  in  one  supreme  court 
and  in  such  inferior  courts  as  congress  may,  from  time  to  time, 
ordain  and  establish;  the  judges  whereof  shall  hold  their  offices 
during  good  beha\dor,  and  shall,  at  stated  times,  receive  for 
their  services  a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office.  Also,  on  the  second  section 
of  the  same  article,  which  declares  that  the  judicial  power 
shall  extend  to  controversies  to  which  the  United  States  shall 
be  a  party. 

It  must  be  admitted  that,  if  the  auditing  of  this  account,  and 
the  ascertainment  of  its  balance,  and  the  issuing  of  this  process, 
was  an  exercise  of  the  judicial  power  of  the  United  States, 
the  proceeding  was  void;  for  the  officers  who  performed  these 
acts  could  exercise  no  part  of  that  judicial  power.  They  neither 
constituted  a  court  of  the  United  States,  nor  were  they,  or 
either  of  them,  so  connected  with  any  such  court  as  to  perform 
even  any  of  the  ministerial  duties  which  arise  out  of  judicial 
proceedings. 

The  question,  whether  these  acts  were  an  exercise  of  the 
judicial  power  of  the  United  States,  can  best  be  considered 
under  another  inquiry,  raised  by  the  further  objection  of  the 
plaintiff,  that  the  effect  of  the  proceedings  authorized  by  the 
act  in  question  is  to  deprive  the  party,  against  whom  the  war- 
rant issues,  of  his  liberty  and  property,  "without  due  process 
of  law";  and,  therefore,  is  in  conflict  with  the  fifth  article  of 
the  amendments  of  the  constitution. 

Taking  these  two  objections  together,  they  raise  the  ques- 
tions, whether,  under  the  constitution  of  tlie  United  States, 
a  collector  of  the  customs,  from  whom  a  balance  of  account 
has  been  found  to  be  due  by  accounting  officers  of  the  treasury, 
designated  for  that  purpose  by  law,  can  be  dej^rived  of  his  lib- 
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ertv,  or  property,  in  order  to  enforce  payment  of  that  balance, 
without  the  exercise  of  the  judicial  power  of  the  United*  States, 
and  yet  by  due  process  of  law,  within  the  meaning  of  those 
terms  in  the  constitution;  and  if  so,  then,  secondly,  whether 
the  warrant  in  question  was  such  due  process  of  law? 

The  words,  "due  process  of  law,"  were  undoubtedly  intended 
to  convey  the  same  meaning  as  the  words,  **by  the  law  of  the 
hind,"  in  Magna  Cliarta.  Lord  Coke,  in  his  commentary  on 
those  words  (2  Inst.  50),  says  they  mean  due  process  of  law. 
The  constitutions  which  had  been  adopted  by  the  several  States 
before  the  formation  of  the  federal  constitution,  following  the 
language  of  the  great  charter  more  closely,  generally  contained 
the  words,  "but  by  the  judgment  of  his  peers,  or  the  law  of 
the  land."  The  ordinance  of  congress  of  July  13,  1787,  for  the 
government  of  the  territory  of  the  United  States  northwest  of 
the  river  Ohio,  used  the  same  words. 

The  constitution  of  the  United  States,  as  adopted,  contained 
the  provision,  that  "the  trial  of  all  crimes,  except  in  cases  of 
impeacliment,  shall  be  by  jury."  When  the  fifth  article  of 
amendment  containing  the  words  now  in  question  w^as  made, 
the  trial  by  jury  in  criminal  cases  had  thus  already  been  pro- 
vided for.  By  the  sixth  and  seventh  articles  of  amendment, 
further  special  provisions  were  separately  made  for  that  mode 
of  trial  in  civil  and  criminal  cases.  To  have  follow^ed,  as  in 
the  state  constitutions,  and  in  the  ordinance  of  1787,  the  words 
of  Magna  Charta,  and  declared  that  no  person  shall  be  de- 
prived of  his  life,  liberty,  or  property  but  by  the  judgment  of 
his  peers  or  the  law  of  the  land,  w^ould  have  been  in  part 
superfluous  and  inappropriate.  To  have  taken  the  clause,  "law 
of  the  land,"  without  its  immediate  context,  might  possibly 
have  given  rise  to  doubts,  which  would  be  effectually  dispelled 
by  using  tho.se  words  which  the  great  commentator  on  Magna 
Charta  had  declared  to  be  the  true  meaning  of  the  phrase, 
"law  of  the  land,"  in  that  instrument,  and  w^hich  were  un- 
doubtedly then  received  as  their  true  meaning. 

That  the  warrant  now  in  question  is  legal  process,  is  not 
denied.  It  was  i.ssued  in  conformity  with  an  act  of  Congress. 
But  is  it  "due  process  of  law"?  The  constitution  contains  no 
de.scription  of  those  processes  which  it  was  intended  to  allow 
or  forbid.  It  does  not  even  declare  what  principles  are  to  be 
applied  to  a.scertain  whether  it  be  due  process.  It  is  manifest 
that  it  was  not  left  to  the  legislative  power  to  enact  any  process 
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which  might  be  devised.  The  article  is  a  restraint  on  the 
legislative  as  well  as  on  the  executive  and  judicial  powers  of 
the  government,  and  cannot  be  so  construed  as  to  leave  con- 
gress free  to  make  any  process  "due  process  of  law,"  by  its 
mere  will.  To  what  principles,  then,  are  we  to  resort  to  ascer- 
tain whether  this  process,  enacted  by  congress,  is  due  process? 
To  this  the  answer  must  be  twofold.  We  must  examine  the 
constitution  itself,  to  see  whether  this  process  be  in  conflict 
with  any  of  its  provisions.  If  not  found  to  be  so,  we  must  look 
to  those  settled  usages  and  modes  of  proceeding  existing  in  the 
common  and  statute  law  of  England,  before  the  emigration  of 
our  ancestors,  and  which  are  shown  not  to  have  been  unsuited 
to  their  civil  and  political  condition  by  having  been  acted  on 
by  them  after  the  settlement  of  this  country.  We  apprehend 
there  has  been  no  period,  since  the  establishment  of  the  English 
monarchy,  when  there  has  not  been,  bj^  the  law  of  the  land,  a 
summary  method  for  the  recovery  of  debts  due  to  the  crown, 
and  especially  those  due  from  receivers  of  the  revenues.    .    .    . 

The  methods  of  ascertaining  the  existence  and  amount  of  such 
debts,  and  compelling  their  payment,  have  varied  widely  from 
the  usual  course  of  the  common  law  on  other  subjects;  and 
.  .  .  ,  as  respects  such  debts  due  from  such  officers,  **the 
law  of  the  land"  authorized  the  employment  of  auditors,  and 
an  inquisition  without  notice,  and  a  species  of  execution  bear- 
ing a  very  close  resemblance  to  what  is  termed  a  warrant  of 
distress  in  the  act  of  1820,  now  in  question. 

It  is  certain  that  this  diversity  in  ''the  law  of  the  land"  be- 
tween public  defaulters  and  ordinary  debtors  was  understood  in 
this  country,  and  entered  into  the  legislation  of  the  colonies 
and  provinces,  and  more  especially  of  the  States,  after  the 
declaration  of  independence  and  before  the  formation  of  the 
constitution  of  the  United  States.  Not  only  was  the  process 
of  distress  in  nearly  or  quite  universal  use  for  the  collection 
of  taxes,  but  what  was  generally  termed  a  warrant  of  distress, 
running  against  the  body,  goods,  and  chattels  of  defaulting 
receivers  of  public  money,  was  issued  to  some  public  officer, 
to  whom  was  committed  the  power  to  ascertain  the  amount  of 
the  default,  and  by  such  warrant  proceed  to  collect  it.  .  .  . 
[The  learned  judge  here  cites  statutes  enacted  in  Massachusetts, 
Connecticut,  Pennsylvania,  South  Carolina,  New  York,  Virjjinia 
and  Vermont.]  Since  the  formation  of  the  con.stitution  of  the 
United  States,  other  States  have  passed  similar  laws.    .     .     . 
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Congress,  from  an  early  period,  and  in  repeated  instances,  haa 
legislated  rn  a  similar  manner.  .  .  .  This  legislative  construc- 
tion of  the  constitution,  commencing  so  early  in  the  govern- 
ment, when  the  first  occasion  for  this  manner  of  proceeding 
arose,  continued  throughout  its  existence,  and  repeatedly  acted 
on  by  the  judiciary  and  the  executive,  is  entitled  to  no  incon- 
siderable weight  upon  the  question  whether  the  proceeding 
adopted  by  it  was  "due  process  of  law.'*    .    .    . 

Tested  by  the  common  and  statute  law  of  England  prior 
to  the  emigration  of  our  ancestors,  and  by  the  laws  of  many 
of  the  States  at  the  time  of  the  adoption  of  this  amendment, 
the  proceedings  authorized  by  the  act  of  1820  cannot  be  denied 
to  be  due  process  of  law,  when  applied  to  the  ascertainment 
and  recover}^  of  balances  due  to  the  government  from  a  col- 
lector of  customs,  unless  there  exists  in  the  constitution  some 
other  provision  which  restrains  Congress  from  authorizing  such 
proceedings.  For,  though  "due  process  of  law"  generally  im- 
plies and  includes  actor,  reus,  judex,  regular  allegations,  op- 
portunity to  answer,  and  a  trial  according  to  some  settled 
course  of  judicial  proceedings  .  .  .  yet,  this  is  not  univer- 
sally true.  There  may  be,  and  we  have  seen  that  there,  are 
cases,  under  the  law  of  England  after  Magna  Charta,  and  as 
it  was  brought  to  this  country  and  acted  on  here,  in  which 
process,  in  its  nature  final,  issues  against  the  body,  lands,  and 
goods  of  certain  public  debtors  without  any  such  trial;  and 
this  brings  us  to  the  question,  w^hether  those  provisions  of  the 
con.stitution  which  relate  to  the  judicial  power  are  incompat- 
ible with  these  proceedings? 

That  the  auditing  of  the  accounts  of  a  receiver  of  public 
moneys  may  be,  in  an  enlarged  sense,  a  judicial  act,  must  be 
admitted.  So  are  all  those  administrative  duties  the  perform- 
ance of  which  involves  an  inquiry  into  the  existence  of  facts 
and  the  application  to  them  of  rules  of  law.  In  this  sense  the 
act  of  the  President  in  calling  out  the  militia  under  the  act 
of  1795,  12  Wheat.  19,  or  of  a  commissioner  who  makes  a  cer- 
tificate for  the  extradition  of  a  criminal,  under  a  treaty,  is 
judicial.  But  it  is  not  sufficient  to  bring  such  matters  under 
the  judicial  power,  that  they  involve  the  exercise  of  judgment 
upon  law  and  fact.  United  States  v.  Ferreira,  13  How.  40. 
It  is  neces.sary  to  go  further,  and  show  not  only  that  the  ad- 
ju.stment  of  the  balances  due  from  accounting  officers  may  be, 
*i>ut  from  their  nature  mu.st  be,  controversies  to  which  the  United 
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States  is  a  party,  within  the  meaning  of  the  second  section  of 
the  third  article  of  the  constitution.  We  do  not  doubt  the 
power  of  congress  to  provide  by  law  that  such  a  question  shall 
form  the  subject-matter  of  a  suit  in  which  the  judicial  power 
can  be  exerted.  The  act  of  1820  makes  such  a  provision  for 
reviewing  the  decision  of  the  accounting  officers  of  the  treas- 
ury. But,  until  reviewed,  it  is  final  and  binding;  and  the  ques- 
tion is,  whether  its  subject-matter  is  necessarily,  and  without 
regard  to  the  consent  of  congress,  a  judicial  controversy.  And 
we  are  of  opinion  it  is  not. 

Among  the  legislative  powers  of  congress  are  the  powers  "to 
lay  and  collect  taxes,  duties,  imposts,  and  excises;  to  pay  the 
debts,  and  provide  for  the  common  defense  and  welfare  of  the 
United  States,  to  raise  and  support  armies;  to  provide  and 
maintain  a  navy,  and  to  make  all  laws  which  may  be  neces- 
sary and  proper  for  carrying  into  execution  those  powers." 
What  officers  should  be  appointed  to  collect  the  revenue  thus 
authorized  to  be  raised,  and  to  disburse  it  in  payment  of  the 
debts  of  the  United  States;  what  duties  should  be  required  of 
them ;  when  and  how,  and  to  whom  they  should  account,  and 
what  security  they  should  furnish,  and  to  what  remedies  they 
should  be  subjected  to  enforce  the  proper  discharge  of  their 
duties,  congress  was  to  determine.  In  the  exercise  of  their 
powers,  they  have  required  collectors  of  customs  to  be  ap- 
pointed; made  it  incumbent  on  them  to  account,  from  time  to 
time,  with  certain  officers  of  the  treasury  department,  and  to 
furnish  sureties,  by  bond,  for  the  payment  of  all  balances  of 
the  public  money  which  may  become  due  from  them.  And 
by  the  act  of  1820,  now  in  question,  they  have  undertaken  to 
provide  summary  means  to  compel  these  officers — and  in  case 
of  their  default,  their  sureties — to  pay  such  balances  of  the 
public  money  as  may  be  in  their  hands. 

The  power  to  collect  and  disburse  revenue,  and  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  th^t 
power  into  effect,  includes  all  known  and  appropriate  means  of 
effectually  collecting  and  disbursing  that  revenue,  unless  some 
such  means  should  be  forbidden  in  some  other  part  of  the  con- 
stitution. The  power  has  not  been  exhausted  by  the  receipt  of 
the  money  by  the  collector.  Its  purpose  is  to  raise  money  and 
use  it  in  payment  of  the  debts  of  the  government;  and,  who- 
ever may  have  possession  of  the  public  money,  until  it  is  ac- 
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tually  disbursed,  the  power  to  use  those  known  and  appropriate 
means  to  secure  its  due  application  continue. 

As  we  have  already  shown,  the  means  provided  by  the  act 
of  1S20,  do  not  differ  in  principle  from  those  employed  in 
England  from  remote  antiquity — and  in  many  of  the  States, 
so  far  as  we  know  without  objection — for  this  purpose,  at  the 
time  the  constitution  was  formed.  It  may  be  added,  that  prob- 
ably there  are  few  governments  which  do  or  can  permit  their 
claims  for  public  taxes,  either  on  the  citizen  or  the  officer  em- 
ployed for  their  collection  or  disbursement,  to  become  subjects 
of  judicial  controvers}',  according  to  the  course  of  the  law  of 
the  land.  Imperative  necessity  has  forced  a  distinction  between 
such  claims  and  all  others,  which  has  sometimes  been  carried 
out  by  summary  methods  of  proceeding,  and  sometimes  by 
systems  of  fines  and  penalties,  but  always  in  some  way  observed 
and  yielded  to.    .    .    . 

It  is  necessary  to  take  into  view  some  settled  rules. 

Though,  generally,  both  public  and  private  wrongs  are  re- 
dressed through  judicial  action,  there  are  more  summary  extra- 
judicial remedies  for  both.  An  instance  of  extra-judicial  redress 
of  a  private  wrong  is,  the  recapture  of  goods  by  their  lawful 
owner;  of  a  public  wrong,  by  a  private  person,  is  the  abate- 
ment of  a  public  nuisance ;  and  the  recovery  of  public  dues  by 
a  summary  process  of  distress,  issued  by  some  public  officer 
authorized  by  law,  is  an  instance  of  redress  of  a  particular 
kind  of  public  wrong,  by  the  act  of  the  public  through  its 
authorized  agents.    .    .    . 

At  the  same  time  there  can  be  no  don])t  that  the  mere  ques- 
tion whether  a  collector  of  the  customs  is  indebted  to  the  United 
States,  may  be  one  of  judicial  cognizance.  It  is  competent  for 
the  United  States  to  sue  any  of  its  debtors  in  a  court  of  law. 
It  is  equally  clear  that  the  United  States  may  consent  to  be 
sued,  and  may  yield  this  consent  upon  such  terms  and  under 
such   restrictions  as  it  may  think  just.    .    .    . 

Wlicn,  therefore,  the  act  of  1820  enacts,  that  after  the  levy 
of  the  distress  warrant  has  been  begun,  the  collector  may  bring 
before  a  district  court  the  question,  whether  he  is  indebted  as 
recited  in  the  warrant,  it  simply  waives  a  privilege  which  be- 
lonps  to  the  government,  and  consents  to  make  the  legality  of 
it,8  future  proceedings  dependent  on  the  judgment  of  the 
court.    .    .    . 
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HURTADO  V.  CALIFORNIA. 

Supreme  Couet  of  the  United  States.     1884. 
110  United  States,  516. 

In  error  to  the  Supreme  Court  of  California. 

The  Constitution  of  the  State  of  California,  adopted  in  1879, 
in  article  1,  section  8,  provides  as  follows : 

"Offenses  heretofore  required  to  be  prosecuted  by  indict- 
ment shall  be  prosecuted  by  information,  after  examination 
and  commitment  by  a  magistrate,  or  by  indictment,  with  or 
without  such  examination  and  commitment,  as  may  be  pre- 
scribed by  law.  A  grand  jury  shall  be  drawn  and  summoned 
at  least  once  a  year  in  each  county.'*   .    .    . 

[Hurtado,  having  been  charged  with  murder  by  an  inform- 
ation filed  by  the  District  Attorney,  was  tried  by  jury,  con- 
victed, and  sentenced  to  be  hanged.  Thereupon  he  filed  cer- 
tain objections  to  the  execution  of  the  sentence,  one  of  which 
recited  ''that  the  said  plaintiff  in  error  had  been  held  to  answer 
for  the  said  crime  of  murder  by  the  district  attorney  of  the 
said  county  of  Sacramento,  upon  an  information  filed  by  him, 
and  had  been  tried  and  illegally  found  guilty  of  the  said  crime, 
without  any  presentment  or  indictment  of  any  grand  or  other 
jury,  and  that  the  judgment  rendered  upon  the  alleged  verdict 
of  the  jury  in  such  case  was  and  is  void,  and  if  executed  would 
deprive  the  plaintiff  in  error  of  his  life  or  liberty  without  due 
process  of  law."  The  court  overruled  the  defendant's  objec- 
tions and  on  appeal  the  judgment  was  sustained  by  the  Supreme 
Court  of  California.  The  defendant  then  sued  out  a  writ  of 
error.] 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 

It  is  claimed  on  behalf  of  the  prisoner  that  the  conviction 
and  sentence  are  void,  on  the  ground  that  they  are  repugnant 
to  that  clause  of  the  Fourteenth  Article  of  Amendment  of  the 
Constitution  of  the  United  States  which  is  in  tliese  words : 

**Nor  shall  any  State  deprive  any  person  of  life,  libert}^,  or 
property  without  due  process  of  law." 

The  proposition  of  law  we  are  asked  to  affirm  is  that  an  in- 
dictment or  presentment  by  a  grand  jury,  as  known  to  the 
common  law  of  England,  is  essential  to  that  **due  process  of 
law,"  when  applied  to  prosecutions  for  felonies,  which  is  secured 
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and  guaranteed  by  this  provision  of  the  Constitution  of  the 
United  States,  and  which  accordingly  it  is  forbidden  to  the 
States  respectively  to  dispense  with  in  the  administration  of 
criminal  law.  .  .  .  [Here  follow  citations  from  Kalloch  v. 
Superior  Court,  56  Cal.  229,  and  Rowan  v.  The  State,  30  Wis. 

129.] 

On  the  other  hand,  it  is  maintained  on  behalf  of  the  plaintiff 
in  error  that  the  phrase  "due  process  of  law"  is  equivalent  to 
"law  of  the  land,"  as  found  in  the  29th  chapter  of  Magna 
Cliarta;  that  by  immemorial  usage  it  has  acquired  a  fixed, 
definite,  and  technical  meaning;  that  it  refers  to  and  includes, 
not  only  the  general  principles  of  public  liberty  and  private 
right,  which  lie  at  the  foundation  of  all  free  government,  but 
the  very  institutions  which,  venerable  by  time  and  custom,  have 
been  tried  by  experience  and  found  fit  and  necessary  for  the 
preservation  of  those  principles,  and  which,  having  been  the 
birthright  and  inheritance  of  every  English  subject,  crossed 
tlie  Atlantic  with  the  colonists  and  were  transplanted  and  es- 
tabli.shed  in  the  fundamental  laws  of  the  State;  that,  having 
been  originally  introduced  into  the  Constitution  of  the  United 
States  as  a  limitation  upon  the  powers  of  the  government, 
brought  into  being  by  that  instrument,  it  has  now  been  added 
as  an  additional  security  to  the  individual  against  oppression 
bj'  the  States  themselves;  that  one  of  these  institutions  is  that 
of  the  grand  jury,  an  indictment  or  presentment  by  which 
against  the  accused  in  cases  of  alleged  felonies  is  an  essential 
part  of  due  process  of  law,  in  order  that  he  may  not  be  harassed 
or  destroyed  by  prosecutions  founded  only  upon  private  malice 
or  popular  fury.   .    .    . 

The  Con.stitution  of  the  United  States  was  ordained,  it  is 
true,  by  descendants  of  Englishmen,  who  inherited  the  tradi- 
tions of  Engli.sh  law  and  history;  but  it  was  made  for  an  un- 
defined and  expanding  future,  and  for  a  people  gathered  and 
to  be  gathered  from  many  nations  and  of  many  tongues.  And 
while  we  take  just  pride  in  the  principles  and  institutions  of  the 
common  law,  we  are  not  to  forget  that  in  lands  where  other 
systems  of  jurisprudence  prevail,  the  ideas  and  processes  of 
civil  ju.stice  are  al.so  not  unknown.  Due  process  of  law,  in 
spite  of  the  absolutism  of  continental  governments,  is  not  alien 
to  that  code  which  survived  the  Roman  Empire  as  the  founda- 
tion of  modem  civilization  in  Europe,  and  which  has  given  us 
that  fundamental  maxim  of  distributive  justice, — suum  cuique 
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trihuere.  There  is  nothing  in  Magna  Charta,  rightly  constnied 
V-S  a  broad  charter  of  public  right  and  law,  which  ought  to 
exclude  the  best  ideas  of  all  systems  and  of  every  age ;  and  as  it 
was  the  characteristic  principle  of  the  common  law  to  draw 
its  inspiration  from  every  fountain  of  justice,  we  are  not  to 
assume  that  the  sources  of  its  supply  have  been  exhausted. 
On  the  contrary,  we  should  expect  that  the  new  and  various 
experiences  of  our  own  situation  and  system  will  mould  and 
shape  it  into  new  and  not  less  useful  forms. 

The  concessions  of  Magna  Charta  were  wrung  from  the  King 
as  guaranties  against  the  oppressions  and  usurpations  of  his 
prerogative.  It  did  not  enter  into  the  minds  of  the  barons  to 
pro^'ide  security  against  their  own  body  or  in  favor  of  the 
Commons  by  limiting  the  power  of  Parliament;  so  that  bills 
of  attainder,  ex  post  facto  laws,  laws  declaring  forfeitures  of 
estates,  and  other  arbitrary  acts  of  legislation  which  occur  so 
frequently  in  English  history,  were  never  regarded  as  incon- 
sistent with  the  laws  of  the  land ;  for  notwithstanding  what 
was  attributed  to  Lord  Coke  in  Bonham's  Case,  8  Rep.  115, 
118a,  the  omnipotence  of  Parliament  over  the  common  law  was 
absolute,  even  against  common  right  and  reason.  The  actual 
and  practical  security  for  English  liberty  against  legislative 
tyranny  was  the  power  of  a  free  public  opinion  represented  by 
the  Commons. 

In  this  country  written  constitutions  were  deemed  essential 
to  protect  the  rights  and  liberties  of  the  people  against  the 
encroachments  of  power  delegated  to  their  governments,  and 
the  provisions  of  Magna  Charta  were  incorporated  into  Bills 
of  Rights.  They  were  limitations  upon  all  the  powers  of  gov- 
ernment, legislative  as  well  as  executive  and  judicial. 

It  necessarily  happened,  therefore,  that  as  these  broad  and 
general  maxims  of  liberty  and  justice  held  in  our  system  a 
different  place  and  performed  a  different  function  from  their 
position  and  office  in  English  constitutional  history  and  law, 
they  would  receive  and  justify  a  corresponding  and  more  com- 
prehensive interpretation.  Applied  in  England  only  as  guards 
against  executive  usurpation  and  tyranny,  here  they  have  be- 
come bulwarks  also  against  arbitrary  legislation ;  but,  in  that 
application,  as  it  would  be  incongruous  to  measure  and  restrict 
them  by  the  ancient  customary  English  law,  they  must  be  held 
to  guarantee,  not  particular  forms  of  procedure,  but  the  very 
substance  of  individual  rights  to  life,  liberty,  and  property. 
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Restraints  that  could  be  fastened  upon  executive  authority 
•with  precision  and  detail,  might  prove  obstructive  and  injuri- 
ous when  imposed  on  the  just  and  necessary  discretion  of 
legislative  power;  and,  while  in  every  instance,  law^s  that  vio- 
lated express  and  specific  injunctions  and  prohibitions  might, 
without  embarrassment,  be  judicially  declared  to  be  void,  yet, 
any  general  principle  or  maxim,  founded  on  the  essential  nature 
of  law,  as  a  just  and  reasonable  expression  of  the  public  will 
and  of  government,  as  instituted  by  popular  consent  and  for 
the  general  good,  can  only  be  applied  to  cases  coming  clearly 
within  the  scope  of  its  spirit  and  purpose,  and  not  to  legis- 
lative provisions  merely  establishing  forms  and  modes  of  at- 
tainment. Such  regulations,  to  adopt  a  sentence  of  Burke's, 
"may  alter  the  mode  and  application  but  have  no  power  over 
the  substance  of  original  justice."  Tract  on  the  Popery  Law^s, 
6  Burke's  Works,  ed.  Little  &  Brown,  323. 

Such  is  the  often-repeated  doctrine  of  this  court.  .  .  . 
[Here  are  given  quotations  from  Munn  v.  Illinois,  94  U.  S. 
113;  Walker  v.  Sauvinet,  92  U.  S.  90;  Kennard  v.  Louisiana, 
92  U.  S.  480;  Davidson  v.  New  Orleans,  96  U.  S.  97.] 

We  are  to  construe  this  phrase  in  the  Fourteenth  Amend- 
ment by  the  usus  loqucndi  of  the  Constitution  itself.  The  same 
words  are  contained  in  the  Fifth  Amendment.  That  article 
makes  specific  and  express  provision  for  perpetuating  the  in- 
stitution of  the  grand  jury,  so  far  as  relates  to  prosecutions 
for  the  more  aggravated  crimes  under  the  laws  of  the  United 
States.     It  declares  that: 

"No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wi.se  infamous  crime,  unless  on  a  presentment  or  indictment  of 
a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia  when  in  actual  service  in  time  of  war  or  public 
danger;  nor  shall  any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  he  be 
compelled  in  any  criminal  case  to  be  w^itness  against  himself." 
[It  then  immediately  adds]  :  "Nor  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 

According  to  a  recognized  canon  of  interpretation,  especially 
applicable  to  formal  and  solemn  instruments  of  constitutional 
law,  we  are  forbidden  to  assume,  without  clear  reason  to  the 
contrary,  that  any  part  of  this  most  important  amendment  is 
superfluou.s.  The  natural  and  obvious  inforonce  is,  that  in  the 
sense  of  the  Constitution,  "due  process  of  law"  was  not  meant 
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or  intended  to  include,  ex  vi  termini,  the  institution  and  pro- 
cedure of  a  grand  jury  in  any  case.  The  conclusion  is  equally 
irresistible,  that  when  the  same  phrase  was  employed  in  the 
Fourteenth  Amendment  to  restrain  the  action  of  the  States, 
it  was  used  in  the  same  sense  and  with  no  greater  extent;  and 
that  if  in  the  adoption  of  that  amendment  it  had  been  part  of 
its  purpose  to  perpetuate  the  institution  of  the  grand  jury  in 
all  the  States,  it  would  have  embodied,  as  did  the  Fifth  Amend- 
ment, express  declarations  to  that  effect.  Due  process  of  law 
in  the  latter  refers  to  that  law  of  the  land  which  derives  its 
authority  from  the  legislative  powers  conferred  upon  Congress 
by  the  Constitution  of  the  United  States,  exercised  within  the 
limits  therein  prescribed,  and  interpreted  according  to  the  prin- 
ciples of  the  common  law.  In  the  Fourteenth  Amendment,  by 
parity  of  reason,  it  refers  to  that  law  of  the  land  in  each  State 
which  derives  its  authority  from  the  inherent  and  reserved 
powers  of  the  State,  exerted  within  the  limits  of  those  funda- 
mental principles  of  liberty  and  justice  which  lie  at  the  base 
of  all  our  civil  and  political  institutions,  and  the  greatest  secur- 
ity for  which  resides  in  the  right  of  the  people  to  make  their 
own  laws,  and  alter  them  at  their  pleasure.    .    .    . 

But  it  is  not  to  be  supposed  that  these  legislative  powers  are 
absolute  and  despotic,  and  that  the  amendment  prescribing  due 
process  of  law  is  too  vague  and  indefinite  to  operate  as  a  prac- 
tical restraint.  It  is  not  every  act,  legislative  in  form,  that 
is  law.  Law  is  something  more  than  mere  will  exerted  as  an 
act  of  power.  It  must  be  not  a  special  rule  for  a  particular 
person  or  a  particular  case,  but,  in  the  language  of  Mr.  Web- 
ster, in  his  familiar  definition,  'Hhe  general  law,  a  law  which 
hears  before  it  condemns,  which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial,"  so  "that  every  citizen 
shall  hold  his  life,  liberty,  property  and  immunities  under  the 
protection  of  the  general  rules  which  govern  society,"  and  thus 
excluding,  as  not  due  process  of  law,  acts  of  attainder,  bills 
of  pains  and  penalties,  acts  of  confiscation,  acts  reversing  judg- 
ments, and  acts  directly  transferring  one  man's  estate  to  an- 
other, legislative  judgments  and  decrees,  and  other  simihir  spe- 
cial, partial  and  arbitrary  exertions  of  power  under  the  forms 
of  legislation.  Arbitrary  power,  enforcing  its  edicts  to  the 
injury  of  the  persons  and  property  of  its  objects,  is  not  law, 
whether  manifested  as  the  decree  of  a  personal  monarch  or  of 
an  impersonal  multitude.     And  the  limitations  imposed  by  our 
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constitutional  law  upon  the  action  of  the  governments,  both 
State  and  national,  are  essential  to  the  preservation  of  public 
and  private  rights,  notwithstanding  the  representative  char- 
acter of  our  political  institutions.  The  enforcement  of  these 
limitations  by  judicial  process  is  the  device  of  self-governing 
communities  to  protect  the  rights  of  individuals  and  minorities, 
as  well  against  the  power  of  numbers  as  against  the  violence 
of  public  agents  transcending  the  limits  of  lawful  authority, 
even  when  acting  in  the  name  and  wielding  the  force  of  the 
government.    .    .    . 

It  follows  that  any  legal  proceeding  enforced  by  public  au- 
thority, whether  sanctioned  by  age  and  custom,  or  newly  de- 
vised in  the  discretion  of  the  legislative  power,  in  furtherance 
of  the  general  public  good,  which  regards  and  preserves  these 
principles  of  liberty  and  justice,  must  be  held  to  be  due  process 
of  law.    .    .    . 

Tried  by  these  principles,  we  are  unable  to  say  that  the  sub- 
stitution for  a  presentment  or  indictment  by  a  grand  jury  of 
the  proceeding  by  information,  after  examination  and  commit- 
ment by  a  magistrate,  certifying  to  the  probable  guilt  of  the 
defendant,  with  the  right  on  his  part  to  the  aid  of  counsel,  and 
to  the  cross-examination  of  the  witnesses  produced  for  the  pros- 
ecution, is  not  due  process  of  law.  It  is,  as  we  have  seen,  an 
ancient  proceeding  at  common  law,  which  might  include  every 
case  of  an  offense  of  less  grade  than  a  felony,  except  misprision 
of  treason ;  and  in  every  circumstance  of  its  administration, 
as  authorized  by  the  statute  of  California,  it  carefully  considers 
and  guards  the  substantial  interest  of  the  prisoner.  It  is  merely 
a  preliminary  proceeding,  and  can  result  in  no  final  judgment, 
except  as  a  consequence  of  a  regular  judicial  trial,  conducted 
precisely  as  in  cases  of  indictments. 

In  reference  to  this  mode  of  proceeding  at  the  common  law, 
and  which  he  says  "is  as  ancient  as  the  common  law  itself," 
r»lack.stone  adds  (4  Com.  305): 

"And  as  to  those  offen.ses  in  which  informations  were  allowed 
as  well  as  indictments,  so  long  as  they  were  confined  to  this 
liigh  and  respectable  jurisdiction,  and  were  carried  on  in  a 
lopal  and  regular  course  in  his  Majesty's  Court  of  King's  Bench, 
the  subject  had  no  rea.son  to  complain.  The  same  notice  was 
friven,  the  same  process  was  issued,  the  same  pleas  were  allowed, 
the  same  trial  by  jury  was  had,  the  same  judgment  was  given 
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by  the  same  judges,  as  if  the  prosecution  had  originally  been 
b\^  indictment." 

For  these  reasons,  finding  no  error  therein,  the  judgment  of 
the  Supreme  Court  of  California  is 

Affirmed. 

Mr.  Justice  Harlan,  dissenting.    .    ,    , 
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Supreme  Court  of  the  United  States,     1905. 
198  United  States,  253. 

Certificate  from  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 
Mr.   Justice   Holmes   delivered   the   opinion   of   the   court. 

This  case  comes  here  on  a  certificate  from  the  Circuit  Court 
of  Appeals  presenting  certain  questions  of  law.  It  appears  that 
the  appellee,  being  detained  by  the  master  of  the  Steamship 
Doric  for  return  to  China,  presented  a  petition  for  habeas 
corpus  to  the  District  Court,  alleging  that  he  was  a  native- 
born  citizen  of  the  United  States,  returning  after  a  temporary' 
departure,  and  was  denied  permission  to  land  by  the  collector 
of  the  port  of  San  Francisco.  It  also  appears  from  the  petition 
that  he  took 'an  appeal  from  the  denial,  and  that  the  decision 
was  affirmed  by  the  Secretary  of  Commerce  and  Labor.  No 
further  grounds  are  stated.  The  writ  issued  and  the  United 
States  made  return,  and  answered  showing  all  the  proceedings 
before  the  Department,  which  are  not  denied  to  have  been  in 
regular  form,  and  setting  forth  all  of  the  evidence  and  the 
orders  made.  The  answer  also  denied  the  allegations  of  the 
petition.  Motions  to  dismiss  the  writ  were  made  on  the  grounds 
that  the  decision  of  the  Secretary  was  conclusive  and  that  no 
abuse  of  authority  was  shown.  These  were  denied,  and  the 
District  Court  decided  seemingly  on  new  evidence,  subject  to 
exceptions,  that  Ju  Toy  was  a  native-bom  citizen  of  the  United 
States.  An  appeal  was  taken  to  the  Circuit  Court  of  Appeals 
alleging  errors  the  nature  of  which  has  been  indicated.  There- 
upon the  latter  court  certified  the  following  questions: 
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"First.  Should  a  District  Court  of  the  United  States  grant 
a  writ  of  habeas  corpus  in  behalf  of  a  person  of  Chinese  descent 
being  held  for  return  to  China  by  the  steamship  company  which 
brought  him  therefrom,  who  having  recently  arrived  at  a  port 
of  the  United  States  made  application  to  land  as  a  native-bom 
citizen  thereof  and  who,  after  examination  by  the  duly  author- 
ized immigration  officers,  was  found  by  them  not  to  have  been 
bom  in  the  United  States,  was  denied  admission  and  ordered 
deported,  which  finding  and  action  upon  appeal  was  affirmed 
by  the  Secretary  of  Commerce  and  Labor,  w^hen  the  foregoing 
facts  appear  to  the  court  and  the  petition  for  the  writ  alleges 
unlawful  detention  on  the  sole  ground  that  petitioner  does  not 
come  within  the  restrictions  of  the  Chinese  exclusion  acts,  be- 
cause bom  in  and  a  citizen  of  the  United  States  and  does  not 
allege  or  show  in  any  other  way  unlawful  action  or  abuse  of 
their  discretion  or  powers  by  the  immigration  officers  who  ex- 
cluded himt 

"Second.  In  a  habeas  corpus  proceeding  should  a  District 
Court  of  the  United  States  dismiss  the  writ  or  should  it  direct 
a  new  or  further  hearing  upon  evidence  to  be  presented  where 
the  writ  had  been  g-ranted  in  behalf  of  a  person  of  Chinese 
descent  being  held  by  the  steamship  company'  for  return  to 
China  from  whence  it  brought  him,  who  recently  arrived  from 
that  countr>^  and  asked  permis.sion  to  land  upon  the  ground 
that  he  was  bom  in  and  was  a  citizen  of  the  United  States, 
when  the  uncontradicted  return  and  answer  show  that  such 
person  was  granted  a  hearing  by  the  proper  immigration  officers 
who  found  he  was  not  born  in  the  United  States,  that  his  ap- 
plication for  admission  was  considered  and  denied  by  such  offi- 
cers, and  that  the  denial  was  affirmed  upon  appeal  to  the  Sec- 
retary' of  Commerce  and  Labor,  and  wliere  nothing  more  appears 
to  show  that  such  executive  officers  failed  to  grant  a  proper 
hoarinj?,  abused  their  discretion,  or  acted  in  any  unlawful  or 
improper  way  upon  the  ca.se  presented  to  them  for  determina- 
tion? 

"Third.  In  a  habeas  corpus  proceeding  in  a  District  Court 
of  the  United  States  instituted  in  behalf  of  a  person  of  Chinese 
descont  being  held  for  return  to  China  by  the  steamship  com- 
pany whioh  recently  brought  him  therefrom  to  a  port  of  the 
United  States  and  who  applied  for  admission  therein  upon  the 
ground  that  he  was  a  native-born  citizen  thereof  but  who,  after 
a  hearing,  the  lawfully  designated  immigration  officers  fo^iu4 
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was  not  born  therein  and  to  Tvhom  they  denied  admission  which 
finding  and  denial,  upon  appeal  to  the  Secretary  of  Commerce 
and  Labor,  was  affirmed — should  the  court  treat  the  finding 
and  action  of  such  executive  officers  upon  the  question  of  citi- 
zenship and  other  questions  of  fact  as  having  been  made  by 
a  tribunal  authorized  to  decide  the  same  and  as  final  and  con- 
clusive unless  it  be  made  affirmatively  to  appear  that  such  offi- 
cers, in  the  case  submitted  to  them,  abused  the  discretion  vested 
in  them  or  in  some  other  way  in  hearing  and  determining  the 
same  committed  prejudicial  error?" 

We  assume  in  what  we  have  to  say,  as  the  questions  assume, 
that  no  abuse  of  authority  of  any  kind  is  alleged.  That  being 
out  of  the  case,  the  first  of  them  is  answered  by  the  case  of 
United  States  v.  Sing  Tuck,  194  U.  S.  161,  170.  ''A  petition 
for  habeas  corpus  ought  not  to  be  entertained,  unless  the  court 
is  satisfied  that  the  petitioner  can  make  out  at  least  a  prima 
facie  case."  This  petition  should  have  been  denied  on  this 
ground,  irrespective  of  what  more  we  have  to  say,  because  it 
alleged  nothing  except  citizenship.  It  disclosed  neither  abuse 
of  authority  nor  the  existence  of  evidence  not  laid  before  the 
Secretar}^  It  did  not  even  set  forth  that  evidence  or  allege 
its  effect.  But  as  it  was  entertained  and  the  District  Court 
found  for  the  petitioner  it  would  be  a  severe  measure  to  order 
the  petition  to  be  dismissed  on  that  ground  now,  and  we  pass 
on  to  further  considerations. 

The  broad  question  is  presented  whether  or  not  the  decision 
of  the  Secretary  of  Commerce  and  Labor  is  conclr.  ive.  It  was 
held  in  United  States  v.  Sing  Tuck,  194  U.  S.  161,  167,  that  the 
act  of  August  18,  1894,  c.  301,  §  1,  28  Stat.  372,  390,  purported 
to  make  it  so,  but  whether  the  statute  could  have  that  effect 
constitutionally  was  left  untouched,  except  by  a  reference  to 
cases  where  an  opinion  already  had  been  expressed.  To  quote 
the  latest  first,  in  The  Japanese  Immigrant  Case  (Yamataya 
V.  Fisher),  189  U.  S.  86,  97,  it  was  said:  ''That  Congress  may 
exclude  aliens  of  a  particular  race  from  the  United  States; 
prescribe  the  terms  and  conditions  upon  which  certain  classes 
of  aliens  may  come  to  this  country;  establish  rogulations  for 
sending  out  of  the  country  sucli  aliens  as  come  lierc  in  violation 
of  law;  and  commit  the  enforcement  of  such  provisions,  con- 
ditions and  regulations  exclusively  to  executive  officers,  without 
judicial  intervention,  are  principles  firmly  established  by  the 
decisions  of  this  court."     See  also  Turner  v.  Williams,  194  U. 
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S.  279,  1200,  291 ;  Chin  Bak  Kan  v.  United  States,  186  U.  S. 
193,  200.  In  Fok  Young  Yo  v.  United  States,  185  U.  S.  296, 
304,  305,  it  was  held  that  the  decision  of  the  collector  of  cus- 
toms on  the  right  of  transit  across  the  territory  of  the  United 
States  was  conclusive,  and,  still  more  to  the  point,  in  Lem  Moon 
Sing  V.  United  States,  158  U.  S.  538,  where  the  petitioner  for 
habeas  corpus  alleged  facts  which,  if  true,  gave  him  a  right 
to  enter  and  remain  in  the  country,  it  was  held  that  the  de- 
cision of  the  collector  was  final  as  to  whether  or  not  he  belonged 
to  the  privileged  class. 

It  is  true  that  it  may  be  argued  that  these  cases  are  not  di- 
rectly conclusive  of  the  point  now  under  decision.  It  may  be 
said  that  the  parties  concerned  were  aliens,  and  that  although 
they  alleged  absolute  rights,  and  facts  which  it  was  contended 
went  to  the  jurisdiction  of  the  officer  making  the  decision,  still 
their  rights  were  only  treaty  or  statutory  rights,  and  therefore 
were  subject  to  the  implied  qualification  imposed  by  the  later 
statute,  which  made  the  decision  of  the  collector  with  regard 
to  them  final.  The  meaning  of  the  cases  and  the  language 
which  we  have  quoted  is  not  satisfied  by  so  narrow  an  inter- 
pretation, but  we  do  not  delay  upon  them.     They  can  be  read. 

It  is  established,  as  we  have  said,  that  the  act  purports  to 
make  the  decision  of  the  Department  final,  whatever  the  ground 
on  which  the  right  to  enter  the  country  is  claimed — as  well 
when  it  is  citizenship  as  when  it  is  domicil  and  the  belonging 
to  a  class  excepted  from  the  exclusion  acts.  United  States  v. 
Sing  Tuck,  194  U.  S.  161,  167;  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538,  546,  547.  It  also  is  established  by  the  former 
case  and  others  which  it  cites  that  the  relevant  portion  of  the 
act  of  Augu.st  18,  1894,  c.  301,  is  not  void  as  a  whole.  The 
statute  has  been  upheld  and  enforced.  But  the  relevant  portion 
being  a  single  section,  accomplishing  all  its  results  by  the  same 
general  words,  mu.st  be  valid  as  to  all  that  it  embraces,  or  alto- 
gether void.  An  exception  of  a  class  constitutionally  exempted 
cannot  be  read  into  those  general  words  merely  for  the  purpose 
of  saving  what  remains.  That  has  been  decided  over  and  over 
again.  ...  It  necessarily  follows  that  when  such  words  are 
sustained  they  are  sustained  to  their  full  extent. 

In  view  of  the  ca.ses  which  we  have  cited  it  seems  no  longer 
open  to  di.scu.ss  the  question  propounded  as  a  new  one.  There- 
fore we  do  not  analyze  the  nature  of  the  right  of  a  person  pre- 
senting him.self  at  the  frontier  for  admission.     In  re  Ross,  140 
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U.  S.  453,  464.  But  it  is  not  improper  to  add  a  few  words. 
The  petitioner,  although  physically  within  our  boundaries,  is 
to  be  regarded  as  if  he  had  been  stopped  at  the  limit  of  our 
jurisdiction  and  kept  there  while  his  right  to  enter  was  under 
debate.  If,  for  the  purpose  of  argument,  we  assume  that  the 
Fifth  Amendment  applies  to  him  and  that  to  deny  entrance  to 
a  citizen  is  to  deprive  him  of  liberty,  we  nevertheless  are  of 
opinion  that  with  regard  to  him  due  process  of  law  does  not 
require  a  judicial  trial.  That  is  the  result  of  the  cases  which 
we  have  cited  and  the  almost  necessary  result  of  the  power  of 
Congress  to  pass  exclusion  laws.  That  the  decision  may  be  in- 
trusted to  an  executive  officer  and  that  his  decision  is  due  process 
of  law  was  affirmed  and  explained  in  Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651,  660,  and  in  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  713,  before  the  authorities  to  which  we 
already  have  referred.  It  is  unnecessary  to  repeat  the  often 
quoted  remarks  of  Mr.  Justice  Curtis,  speaking  for  the  whole 
court  in  Murray's  Lessee  v.  Hoboken  Land  &  Improvement 
Co.,  18  How.  272,  280,  to  show  that  the  requirement  of  a 
judicial  trial  does  not  prevail  in  every  case.  Lem  Moon  Sing 
V.  United  States,  158  U.  S.  538,  546,  547;  Japanese  Immigrant 
Case,  189  U.  S.  86,  100;  Public  Clearing  House  v.  Coyne,  194 
U.  S.  497,  508,  509. 

We  are  of  opinion  that  the  first  question  should  be  answered, 
no ;  that  the  third  question  should  be  answered,  yes,  with  the 
result  that  the  second  question  should  be  answered  that  the  writ 
should  be  dismissed,  as  it  should  have  been  dismissed  in  this 
case. 

It  will  he  so  certified. 

Mr.  Justice  Brewer,  with  whom  Mr.  Justice  Peckham,  con- 
curred,  dissenting.    .    .    . 

IVIr.  Justice  Day  also  dissented. 

Note. — The  requirement  of  due  process  does  not  necessitate  the  adop- 
tion of  any  particular  form  of  procedure,  but  leaves  to  each  State  a 
wide  latitude  of  choice,  "subject  only  to  the  qualification  that  such  pro- 
cedure must  not  work  a  denial  of  fundamental  rights  or  conflict  with 
specific  and  applicable  provisions  of  the  Federal  Constitution."  Brown 
V.  New  Jersey  (1899),  175  U.  S.  172,  175.  The  procedure  may  vary 
with  the  nature  of  the  case.  A  good  general  statement  as  to  procedural 
requirements  was  made  by  Mr.  Justice  Field  In  Hagar  t  Reclamation 
District  (1884),  111  U.  S.  701,  70S: 

By  due  process  of  law  is  meant  one  whicn,  following  the 
forms  of  law,  Is  appropriate  to  the  case,  and  just  to  the  par- 
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tics  to  be  affected.     It  must  be  pursued  In  the  ordinary  mode 
prescribed  by  the  law;   it  must  be  adapted  to  the  end  to  be 
attained;  and  whenever  it  is  necessary  for  the  protection  of  the 
parties,  it  must  give  them  an  opportunity  to  be  heard  respect- 
ing the  justice  of  the  judgment  sought.     The  clause  in  ques- 
tion means  therefore  that  there  can  be  no  proceeding  against 
life,  liberty,  or  property  which  may  result  in  the  deprivation 
of  either,  without  the  observance  of  those  general  rules  estab- 
lished   in   our   system   of   jurisprudence    for   the    security   of 
private  rights. 
In  Pennoyer  v.  Neff  (1877),  95  U.  S.  714,  it  was  said  that  proceedings 
in  a  court  of  justice  to  determine  the  personal  rights  and  obligations 
of  parties  over  whom  that  court  has  no  jurisdiction  do  not  constitute 
due  process  of  law.    The  Court  continued: 

Whatever  difficulty  may  be  experienced  in  giving  to  those 
terms  a  definition  which  will  embrace  every  permissible  ex- 
ertion of  power  affecting  private  rights,  and  exclude  such  as  ia 
forbidden,  there  can  be  no  doubt  of  their  meaning  when  applied 
to  judicial  proceedings.    They  then  mean  a  course  of  legal  pro- 
ceedings according  to  those  rules  and  principles  which  have 
been  established  in  our  systems  of  jurisprudence  for  the  pro- 
tection and  enforcement  of  private  rights.     To  give  such  pro- 
ceedings any  validity,  there  must  be  a  tribunal  competent  by 
Its  constitution — that  is,  by  the  law  of  its  creation — to  pass 
upon  the  subject-matter  of  the  suit;  and,  if  that  involves  merely 
a   determination    of   the    personal   liability   of   the    defendant, 
he  must  be  brought  within  its  jurisdiction  by  service  of  process 
within  the  State,  or  his  voluntary  appearance. 
Ifl  a  case  involving,  in  circumstances  of  peculiar  hardship,  the  appli- 
cation of  the  Delaware  rule  which  permitted  the  defendant  to  appear 
in   foreign  attachment   cases  and   contest   the  plaintiff's  demand   only 
when  he  had  first  given  special  bail  or  a  surety's  undertaking,  the 
Court  held  that  the  rule  did  not  violate  due  process,  Ownbey  v.  Morgan 
(1921).  25G  U.  S.  94,  and  said: 

The  due  process  clause  does  not  impose  upon  the  States  a 
duty  to  establish  ideal  systems  for  the  administration  of  jus- 
tice, with  every  modern  improvement  and  with  provision 
against  every  possible  hardship  that  may  befall.  It  restrains 
state  action,  whether  legislative,  executive,  or  judicial,  within 
bounds  that  are  consistent  with  the  fundamentals  of  individual 
lilt'  riy  and  private  property,  including  the  right  to  be  heard 
where  liberty  or  property  Is  at  stake  in  judicial  proceedings. 
But  a  property  owner  who  absents  himself  from  the  territorial 
Juri.sdlctlon  of  a  State,  leaving  his  property  within  it,  must 
be  deemed  ex  necessitate  to  consent  that  the  State  may  subject 
such  property  to  Judicial  process  to  answer  demands  made 
apalnst  him  In  his  absence,  according  to  any  practicable 
niftlutd  that  reasonably  may  be  adopted.  A  procedure  custom- 
arily employed,  long  before  the  Revolution,  in  the  commercial 
nutropolls  of  England,  and  generally  adopted  by  the  States  as 
Buitod  to  their  circumstances  and  needs,  cannot  be  deemed  in- 
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consistent  with  due  process  of  law,  even  If  it  be  taken  with  its 
ancient  incident  of  requiring  security  from  a  defendant  who 
after  seizure  of  his  property  comes  within  the  jurisdiction  and 
seeks  to  interpose  a  defense.  The  condition  imposed  has  a  rea- 
sonable relation  to  the  conversion  of  a  proceeding  qtuisi  in  rem 
into  an  action  in  personam;  ordinarily  it  is  not  diflBcult  to 
comply  with — a  man  who  has  property  usually  has  friends  and 
credit — and  hence  in  its  normal  operation  it  must  be  regarded 
as  a  permissible  condition;  and  it  cannot  be  deemed  so  arbi- 
trary as  to  render  the  procedure  inconsistent  with  due  process 
of  law  when  applied  to  a  defendant  who,  through  exceptional 
misfortune,  is  unable  to  furnish  the  necessary  security;  cer- 
tainly not  where  such  defendant — as  is  the  case  now  pre- 
sented, so  far  as  the  record  shows — has  acquired  the  property- 
right  and  absented  himself  from  the  State  after  the  practice 
was  established,  and  hence  with  notice  that  his  property 
situate  there  would  be  subject  to  disposition  under  foreign 
attachment  by  the  very  method  that  afterwards  was  pursued, 
and  that  he  would  have  no  right  to  enter  appearance  and  make 
defense  except  upon  giving  security. 

However  desirable  it  is  that  the  old  forms  of  procedure  be 
improved  with  the  progress  of  time,  it  cannot  rightly  be  said 
that  the  Fourteenth  Amendment  furnishes  a  universal  and 
self-executing  remedy.  Its  function  is  negative,  not  affirma- 
tive, and  it  carries  no  mandate  for  particular  measures  of 
reform.  For  instance,  it  does  not  constrain  the  States  to 
accept  particular  modern  doctrines  of  equity,  or  adopt  a  com- 
bined system  of  law  and  equity  procedure,  or  dispense  with 
all  necessity  for  form  and  method  in  pleading,  or  give  untram- 
melled liberty  to  make  amendments.  Neither  does  it,  as  we 
think,  require  a  State  to  relieve  the  hardship  of  an  ancient  and 
familiar  method  of  procedure  by  dispensing  with  the  exaction 
of  special  security  from  an  appearing  defendant  in  foreign 
attachment. 
Trial  by  jury  is  not  an  essential  element  in  due  process.  In  Ex  parte 
Wall  (1S83),  107  U.  S.  265,  the  Court  said: 

It  is  a  mistaken  idea  that  due  process  of  law  requires  a 
plenary  suit  and  a  trial  by  jury,  in  all  cases  where  property 
or  personal  rights  are  involved.  The  important  right  of  per- 
sonal liberty  is  generally  determined  by  a  single  judge,  in  a 
writ  of  habeas  corpus,  using  affidavits  or  depositions  for  proofs, 
where  facts  are  to  be  established.  Assessments  for  damages 
and  benefits  occasioned  by  public  improvements  are  usually 
made  by  commissioners  in  a  summary  way.  Conflicting 
claims  of  creditors,  amounting  to  thousands  of  dollars,  are 
often  settled  by  the  courts  on  affidavits  or  depositions  alone. 
And  the  courts  of  chancery,  bankruptcy,  probate,  and  admi- 
ralty administer  immense  fields  of  jurisdiction  without  trial 
by  jury.  In  all  cases  that  kind  of  procedure  is  due  process  of 
law  which  is  suitable  and  proper  to  the  nature  of  the  case,  and 
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sanctioned    by   the    established    customs    and    usages    of    the 

courts. 
The  States  may  abolish  the  jury  entirely.  Walker  v.  Sauvlnet  (1876), 
92  U.  S.  90;  or  modify  Its  constitution,  Maxwell  v.  Dow  (1900),  176 
r.  S.  5S1;  or  alter  the  requirements  of  a  verdict,  Minneapolis  &  St. 
Louis  Ry.  v.  Bambolis  (1916),  241  U.  S.  211;  or  change  its  procedure, 
Frank  v.  Mangum  (1915),  237  U.  S.  309;  or  enlarge  its  powers,  Chicago, 
Rock  Island  &  Pacific  Ry.  v.  Cole  (1919),  251  U.  S.  54.  Likewise,  what 
evidence  may  be  received,  Adams  v.  New  York  (1904),  192  U.  S.  585; 
whether  an  appeal  to  a  higher  court  shall  be  permitted,  McKane  v. 
Durston  (1894),  153  U.  S.  684;  whether  the  accused  may  demand  to  be 
confronted  by  the  witnesses  against  him.  West  v.  Louisiana  (1904), 
194  U.  S.  258;  and  whether  a  defendant  on  trial  for  murder  may 
waive  his  right  to  be  present  when  the  jury  renders  Its  verdict,  Frank 
V.  Mangura  (1915),  237  U.  S.  309,  are  all  questions  to  be  determined  by 
the  several  States.  The  States  may  provide  that  certain  facts  shall 
constitute  a  presumption  of  other  facts.  Such  a  provision  prescribes 
a  rule  of  evidence  and  not  one  of  substantive  right,  and  is  not  a  denial 
of  due  process  so  long  as  there  Is  a  rational  connection  between  the 
fact  and  the  ultimate  fact  presumed,  and  opportunity  Is  given  to  con- 
trovert the  presumption,  Missouri  Pacific  Ry.  v.  Mackey  (1888),  127 
U.  S.  205;  Adams  v.  New  York  (1904),  192  U.  S.  585;  Mobile,  Jackson 
&  Kansas  City  Ry.  v.  Turnipreed  (1910),  219  U.  S.  35.  The  States  may 
also  provide  that  In  case  of  injury  or  death  resulting  from  a  failure 
to  guard  dangerous  machinery,  such  failure  shall  constitute  negligence 
upon  which  a  cause  of  action  may  be  based,  and  that  In  actions  brought 
under  such  a  statute,  the  doctrines  of  contributory  negligence,  assump- 
tion of  risk  and  fellow  servant  shall  not  bar  a  recovery  and  that  the 
burden  of  proving  compliance  with  the  act  shall  be  on  the  defendant, 
Bowersock  v.  Smith  (1917),  243  U.  S.  29. 

Due  process  In  procedure  Is  a  matter  of  substance  and  not  of  form. 
A  mechanical  compliance  with  the  forms  of  law  does  not  offset  a  denial 
of  fundamental  rights.  In  Moore  v.  Dempsey  (1923),  201  U.  S.  86, 
five  nogroes  convicted  of  murder  and  sentenced  to  death  by  a  court  in 
Arkansas  appealed  to  the  Federal  courts  on  the  ground  that  they 
"were  hurried  to  conviction  under  the  pressure  of  a  mob  without  any 
rej^ard  for  their  rights  and  without  according  to  them  due  process  of 
law."  Facts  admitted  on  demurrer  were  that  shortly  after  the  arrest 
of  the  negroes  a  mob  which  marched  to  the  jail  for  the  purpose  of 
lynching  them  was  prevented  by  the  presence  of  United  States  troops 
and  was  assured  by  leading  citizens  that  the  prisoners,  if  convicted, 
would  be  executed.  These  leading  citizens  made  good  their  promise 
by  calling  colored  witnesses  and  having  them  whipped  and  tortured 
until  thoy  would  say  what  was  wanted,  among  them  being  the  two 
rplled  on  to  prove  the  prisoners'  guilt.  Negroes  were  systematically 
excluded  from  both  the  grand  and  petit  juries.  When  the  prisoners 
were  brought  into  court  they  were  informed  that  a  certain  lawyer  had 
been  appointed  to  defend  them.  "The  Court  and  neighborhood  were 
thronged  with  an  adverse  crowd  that  threatened  the  most  dangerous 
conscriuences  to  anyone  interfering  with  the  desired  result.    The  conn- 
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sel  did  not  venture  to  demand  delay  or  change  of  venue,  to  challenge 
a  juryman  or  to  ask  for  separate  trials.  He  had  had  no  preliminary 
consultation  with  the  accused,  called  no  witnesses  for  the  defense  al- 
though they  could  have  been  produced,  and  did  not  put  the  defendants 
on  the  stand.  The  trial  lasted  about  three-quarters  of  an  hour  and 
in  less  than  five  minutes  the  jury  brought  in  a  verdict  of  guilty  of 
murder  in  the  first  degree.  According  to  the  allegations  and  affidavits 
there  never  was  a  chance  for  the  petitioners  to  be  acquitted;  no  jury- 
man could  have  voted  for  an  acquittal  and  continued  to  live  in  Phillips 
County  and  if  any  prisoner  by  any  chance  had  been  acquitted  by  a 
jury  he  could  not  have  escaped  the  mob."  On  appeal  to  the  Supreme 
Court  of  Arkansas,  the  judgment  of  the  lower  court  was  affirmed.  In 
answer  to  the  objection  that  under  the  circumstances  a  fair  trial  was 
impossible,  the  Supreme  Court  of  Arkansas  stated  that  it  could  not 
say  "that  this  must  necessarily  have  been  the  case."  An  application  to 
the  United  States  District  Court  for  a  writ  of  habeas  corpus  was  denied. 
On  appeal  to  the  Supreme  Court,  the  case  was  remanded  to  the  District 
Court  for  hearing,  because  "it  appears  to  us  unavoidable  that  the 
District  Judge  should  find  whether  the  facts  alleged  are  true  and 
whether  they  can  be  explained  so  far  as  to  leave  the  State  proceedings 
undisturbed."  In  discussing  the  use  of  the  writ  of  haJ)eas  corpus  in 
such  cases  the  Court  said:  "We  assume  .  .  .  that  the  corrective 
process  supplied  by  the  State  may  be  so  adequate  that  interference  by 
habeas  corpus  ought  not  to  be  allowed.  It  certainly  is  true  that  mere 
mistakes  of  law  in  the  course  of  a  trial  are  not  to  be  corrected  in  that 
way.  But  if  the  case  is  that  the  whole  proceeding  is  a  mask — that 
counsel,  jury  and  judge  were  swept  to  the  fatal  end  by  an  irresistible 
wave  of  public  passion,  and  that  the  State  Courts  failed  to  correct  the 
wrong,  neither  perfection  in  the  machinery  for  correction  nor  the 
possibility  that  the  trial  court  and  counsel  saw  no  other  way  of  avoid- 
ing an  immediate  outbreak  of  the  mob  can  prevent  this  Court  from 
securing  to  the  petitioners  their  constitutional  rights." 

For  the  collection  of  taxes  and  other  debts  due  to  the  government, 
the  summary  process  sanctioned  by  long  usage  in  England  and  the 
United  States  has  been  held  valid,  Murray  v.  Hoboken  Land  Co,  (1856), 
18  Howard,  272;  King  v.  Mullins  (1898),  171  U.  S.  404;  but  a  summary 
process  must  not  be  an  arbitrary  one,  McAIillen  v.  Anderson  (1877), 
95  U.  S.  37.  Duties  of  a  quasi-judicial  character  may  be  devolved  upon 
administrative  boards,  for  "due  process  is  not  necessarily  Judicial 
process,"  Reetz  v.  Michigan  (1903),  188  U.  S.  505,  507.  So  Congress 
may  order  the  deportation  of  aliens  through  appropriate  executive 
proceedings,  Ng  Fung  Ho  v.  White  (1922),  259  U.  S.  276,  Likewise  the 
determination  of  a  question  of  sanity,  Nobles  v.  Georgia  (1S97),  168 
U.  S.  398,  or  of  the  citizenship  of  a  person  desiring  to  enter  the  United 
States,  United  States  v.  Ju  Toy  (1905),  198  U.  S.  253,  or  whether  a 
given  Importation  of  tea  Is  entitled  to  admission  to  the  country,  Butl- 
field  V.  Stranahan  (1904),  192  U.  S.  470.  or  whether  the  mail  of  a  given 
business  house  may  be  excluded  from  the  post-office  because  of  fraud, 
Public  Clearing  House  v.  Coyne  (1904),  194  U.  S.  497,  may  be  entruste4 
to  the  decision  of  an  administrative  board  or  officer,  and  such  decision, 
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if  based  upon  evidence,  American  School  of  Magnetic  Healing  v.  McAn- 
nulty  (1902),  1S7  U.  S.  94,  may  be  final.  But  an  appeal  may  always 
be  taken  to  the  courts  to  determine  whether  the  action  taken  was 
within  the  jurisdiction  conferred  and  whether  the  fundamenal  prin- 
ciples inherent  in  the  conception  of  due  process  of  law  have  been  ob- 
served, Yamataya  v.  Fisher  (1903),  189  U.  S.  86.  This  is  particularly 
true  of  decisions  of  immigration  officials  in  cases  involving  questions 
of  American  citizenship.  In  such  cases  the  courts  are  reluctant  to 
follow  the  Ju  Toy  case,  and  are  alert  to  discern  any  element  of  arbi- 
trariness in  the  action  of  administrative  officers,  Chin  Yow  v.  United 
States  (1908),  208  U.  S.  8.  "It  is  better  that  many  Chinese  immigrants 
should  be  improperly  admitted  than  that  one  natural  born  citizen  of 
the  United  States  should  be  permanently  excluded  from  his  country," 
Kwock  Jan  Fat  v.  White  (1920),  253  U.  S.  454,  464.  On  the  conclusive- 
ness of  the  determinations  of  administrative  officials,  see  an  excellent 
treatment  by  Powell  in  Conclusiveness  of  Administrative  Determina- 
tions in  the  Federal  Government,  American  Political  Science  Review^ 
I,  583.  For  an  able  discussion  from  another  point  of  view  see  Need- 
ham.  Judicial  Determinations  by  Administrative  Commissions,  Amer- 
ican Political  Science  Review,  X,  235.  See  also  Willoughby,  The  Con- 
stitutional Law  of  the  United  States,  II,  ch.  Ixiv. 


Section  3.    Due  Process  as  to  Liberty. 
COPPAGE  V.  STATE  OP  KANSAS. 

SuPKEME  Court  of  tiik  United  States.     1915. 
236  United  States,  1. 

Error  to  the  Supreme  Court  of  the  State  of  Kansas. 

fThe  Icpislature  of  Kansas  in  1903  passed  an  act  making  it 
unlawful  for  any  individual,  firm,  or  corporation,  or  any  agent 
ihfToof  "to  coerce,  require,  demand  or  influence  any  person  or 
persons  to  enter  into  any  agreement  .  .  .  not  to  join  or  be- 
come or  remain  a  member  of  any  labor  organization  or  associ- 
ation, as  a  condition  of  such  person  or  persons  securing  em- 
ployment, or  continuing  in  the  employment  of  such  individual, 
firm  or  corporation."  Hedges,  a  switchman  in  the  employ  of 
the  Fri.sco  Railway,  having  refused  to  sign  an  agreement  to 
withdraw  from  the  Switchmen's  Union  w^hile  he  remained  in 
the  service  of  the  Frisco  Company  w^as  dismissed  by  his  super- 
intendent, Coppage,  who  w^as  thereupon  fined  for  violation  of 
the  statute.  His  conviction  was  sustained  by  the  Supreme  Court 
of  Kan.sas,  87  Kansas,  752,  two  judges  dissenting.] 
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Mr.  Justice  Pitistey  delivered  the  opinion  of  the  court.    .    .    . 

In  Adair  v.  United  States,  208  U.  S.  161,  this  court  had  to 
deal  with  a  question  not  distingnishable  in  principle  from  the 
one  now  presented.  Congress  in  Sec.  10  of  an  act  of  June  1, 
1898,  entitled  "An  Act  concerning  carriers  engaged  in  inter- 
state commerce  and  their  employes"  (c.  370,  30  Stat.  424,  428), 
had  enacted  ''That  any  employer  subject  to  the  provisions  of 
this  Act  and  any  officer,  agent,  or  receiver  of  such  employer  who 
shall  require  any  employe  or  any  person  seeking  employment, 
as  a  condition  of  such  employment,  to  enter  into  an  agreement, 
either  written  or  verbal,  not  to  become  or  remain  a  member  of 
any  labor  corporation,  association  or  organization;  or  shall 
threaten  any  employe  ^\^th  loss  of  employment,  or  shall  un- 
justly discriminate  against  any  employe  because  of  his  mem- 
bership in  such  labor  corporation,  association  or  organization 
.  .  .  is  hereby  declared  to  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof  .  .  .  shall  be  punished  for  each  of- 
fense by  a  fine  of  not  less  than  one  hundred  dollars  and  not  more 
than  one  thousand  dollars."  Adair  was  convicted  upon  an  in- 
dictment charging  that  he,  as  agent  of  a  common  carrier  subject 
to  the  provisions  of  the  Act,  unjustly  discriminated  against  a 
certain  employe  by  discharging  him  from  the  employ  of  the  car- 
rier because  of  his  membership  in  a  labpr  organization.  The 
court  held  that  portion  of  the  Act  upon  which  the  conviction 
rested  to  be  an  invasion  of  the  personal  liberty  as  well  as  of  the 
right  of  property  guaranteed  by  the  Fifth  Amendment,  which 
declares  that  no  person  shall  be  deprived  of  liberty  or  property 
without  due  process  of  law.  Speaking  by  Mr.  Justice  Harlan 
the  court  said  (208  U.  S.  p.  174)  :  ''While,  as  already  suggest- 
ed, the  right  of  liberty  and  property  guaranteed  by  the  Consti- 
tution against  deprivation  without  due  process  of  law,  is  sub- 
ject to  such  reasonable  restraints  as  the  common  good  or  the 
general  welfare  may  require,  it  is  not  within  the  functions  of 
government — at  least  in  the  absence  of  contract  between  the 
parties — to  compel  any  person  in  the  course  of  his  business  and 
against  his  will  to  accept  or  retain  the  personal  services  of  an- 
other, or  to  compel  any  person,  against  his  will,  to  perform  per- 
sonal services  for  another.  The  right  of  a  pei*son  to  sell  his 
labor  upon  such  terms  as  he  deems  proper  is,  in  its  essence,  the 
same  as  the  right  of  the  purchaser  of  labor  to  prescribe  the 
conditions  upon  which  he  will  accept  such  labor  from  the  per- 
son offering  to  sell  it.     So  the  right  of  the  employe  to  quit  the 
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service  of  the  employer,  for  whatever  reason,  is  the  same  as  the 
rig:ht  of  the  employer,  for  whatever  reason,  to  dispense  with 
the  semces  of  such  employe.  ...  In  all  such  particulars 
tlic  employer  and  the  employe  have  equality  of  right,  and  any 
legislation  that  disturbs  that  equality  is  an  arbitrary  inter- 
ference with  the  liberty  of  contract  which  no  government  can 
legally  justify  in  a  free  land." 

Unless  it  is  overruled,  this  decision  is  controlling  upon  the 
present  controversy;  for  if  Congress  is  prevented  from  arbi- 
trary interference  with  the  liberty  of  contract  because  of  the 
•'due  process"  provision  of  the  Fifth  Amendment,  it  is  too 
clear  for  argument  that  the  States  are  prevented  from  the  like 
interference  by  ^^rtue  of  the  corresponding  clause  of  the 
Fourteenth  Amendment;  and  hence  if  it  be  unconstitutional  for 
Congress  to  deprive  an  employer  of  liberty  or  property  for 
threatening  an  employe  wdth  loss  of  employment  or  discriminat- 
ing against  him  because  of  his  membership  in  a  labor  organiza- 
tion, it  is  unconstitutional  for  a  State  to  similarly  punish  an 
employer  for  requiring  his  employe,  as  a  condition  to  securing 
or  retaining  employment,  to  agree  not  to  become  or  remain  a 
member  of  such  an  organization  while  so  employed. 

It  is  true  that,  while  the  statute  that  was  dealt  with  in  the 
Adair  Case  contained  a  claase  substantially  identical  with  the 
Kansas  act  now  under  consideration — a  clause  making  it  a 
misdemeanor  for  an  employer  to  require  an  employe  or  appli- 
cant for  employment,  as  a  condition  of  such  employment,  to 
agree  not  to  become  or  remain  a  member  of  a  labor  organiza- 
tion,— the  con^dction  was  based  upon  another  clause,  which  re- 
lated to  discharging  an  employe  because  of  his  membership  in 
such  an  organization;  and  the  decision,  naturally,  was  confined 
to  the  case  actually  presented  for  decision.    .    .     . 

The  constitutional  right  of  the  employer  to  discharge  an  em- 
ploye because  of  his  membership  in  a  labor  union  being  granted, 
can  the  employer  be  compelled  to  resort  to  this  extreme  meas- 
ure! May  he  not  oiTer  to  the  employe  an  option,  such  as  was 
ofTored  in  the  instant  case,  to  remain  in  the  employment  if  he 
will  retire  from  the  union ;  to  sever  the  former  relationship  only 
if  he  prefers  the  latter?  Granted  the  equal  freedom  of  both 
parties  to  the  contract  of  employment,  has  not  each  party  the 
right  to  stipulate  upon  what  terms  only  he  will  consent  to  the 
inception,  or  to  the  continuance,  of  that  relationship!  .  .  . 
(^an  the  right  of  making  contracts  be  enjoyed  at  all,  except  by 
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parties  coming  together  in  an  agreement  that  requires  each 
party  to  forego,  during  the  time  and  for  the  purpose  covered 
by  the  agreement,  any  inconsistent  exercise  of  his  constitutional 
rights  ? 

These  queries  answer  themselves.  The  answers,  as  we  think, 
lead  to  a  single  conclusion:  Under  constitutional  freedom  of 
contract,  whatever  either  party  has  the  right  to  treat  as  suffi- 
cient ground  for  terminating  the  employment,  where  there  is  no 
stipulation  on  the  subject,  he  has  the  right  to  provide  by  insist- 
ing that  a  stipulation  respecting  it  shall  be  a  sine  qua  non  of 
the  inception  of  the  employment,  or  of  its  continuance  if  it  be 
terminable  at  will.  It  follows  that  this  case  can  not  be  distin- 
guished from  Adair  v.  United  States.     .    .     . 

"We  are  now  asked,  in  effect,  to  overrule  it ;  and  in  view  of  the 
importance  of  the  issue  we  have  re-examined  the  question  from 
the  standpoint  of  both  reason  and  authority.  As  a  result,  wc 
are  constrained  to  reaffirm  the  doctrine  there  applied.  Neither 
the  doctrine  nor  this  application  of  it  is  novel;  we  will  en- 
deavor to  re-state  some  of  the  grounds  upon  which  it  rests. 
The  principle  is  fundamental  and  vital.  Included  in  the  right 
of  personal  liberty  and  the  right  of  private  property — partak- 
ing of  the  nature  of  each — is  the  right  to  make  contracts  for  the 
acquisition  of  property.  Chief  among  such  contracts  is  that  of 
personal  employment,  by  which  labor  and  other  ser\uces  are  ex- 
changed for  money  or  other  forms  of  property.  If  this  right  be 
struck  down  or  arbitrarily  interfered  with,  there  is  a  substan- 
tial impairment  of  liberty  in  the  long-established  constitutional 
sense.  The  right  is  as  essential  to  the  laborer  as  to  the  capital- 
ist, to  the  poor  as  to  the  rich;  for  the  vast  majority  of  persons 
have  no  other  honest  way  to  begin  to  acquire  property,  save  by 
working  for  money. 

An  interference  with  this  liberty  so  serious  as  that  now  under 
consideration,  and  so  disturbing  of  equality  of  right,  must  be 
deemed  to  be  arbitrary,  unless  it  be  supportable  as  a  reasonable 
exercise  of  the  police  power  of  the  State.  But,  notwithstanding 
the  strong  general  prcsiunption  in  favor  of  the  validity  of  state 
laws,  we  do  not  think  the  statute  in  question,  as  construed  and 
applied  in  this  case,  can  be  sustained  as  a  legitimate  exer- 
cise of  that  power.  To  avoid  possible  misundei-staiiding,  we 
should  here  emphasize,  what  has  been  said  before,  that  so  far  as 
its  title  or  enacting  clause  expresses  a  purpose  to  deal  with  coer- 
cion, compulsion,  duress,  or  other  undue  influence,  we  have  no 
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present  concern  with  it,  because  nothing  of  that  sort  is  involved 
in  tliis  case.  .  .  .  But,  in  this  case,  the  Kansas  court  of  last 
resort  has  held  that  Coppage,  the  plaintiff  in  error,  is  a  crimi- 
nal punishable  with  fine  or  imprisonment  under  this  statute 
simply  and  merely  because,  while  acting  as  the  representative 
of  the  Railroad  Company  and  dealing  with  Hedges,  an  employe 
at  will  and  a  man  of  full  age  and  understanding,  subject  to  no 
restraint  or  disability,  Coppage  insisted  that  Hedges  should 
freely  choose  whether  he  would  leave  the  employ  of  the  Com- 
pany or  would  agree  to  refrain  from  association  with  the  union 
while  so  employed.  This  consti-uction  is,  for  all  purposes  of 
our  jurisdiction,  conclusive  evidence  that  the  State  of  Kansas 
intends  by  this  legislation  to  punish  conduct  such  as  that  of  Cop- 
page,  although  entirely  devoid  of  any  element  of  coercion,  com- 
pulsion, duress,  or  undue  influence,  just  as  certainly  as  it  in- 
tends to  punish  coercion  and  the  like.  But,  when  a  party  ap- 
peals to  this  court  for  the  protection  of  rights  secured  to  him 
by  the  Federal  Constitution,  the  decision  is  not  to  depend  upon 
the  form  of  the  state  law,  nor  even  upon  its  declared  purpose, 
but  rather  upon  its  operation  and  effect  as  applied  and  enforced 
by  the  State;  and  upon  these  matters  this  court  cannot,  in  the 
proper  performance  of  its  duty,  yield  its  judgment  to  that  of  the 
state  court.  St.  Louis  S.  W.  Ry.  v.  Arkansas,  235  U.  S.  350, 
362,  and  cases  cited.  Now,  it  seems  to  us  clear  that  a  statutory 
j)rovLsion  which  is  not  a  legitimate  police  regulation  cannot  be 
made  such  by  being  placed  in  the  same  act  with  a  police  regula- 
tion, or  by  being  enacted  under  a  title  that  declares  a  pun^ose 
which  would  be  a  proper  object  for  the  exercise  of  that  power. 
"Its  true  character  cannot  be  changed  by  its  collocation,"  as 
Mr.  Ju.stice  Grier  said  in  the  Passenger  Cases,  7  How.  283,  458. 
It  is  etjually  clear,  we  think,  that  to  punish  an  employer  or  his 
agent  for  simply  proposing  certain  terms  of  employment,  under 
circumstances  devoid  of  coercion,  duress,  or  undue  influence, 
has  no  reasonable  relation  to  a  declared  purpose  of  repressing 
coercion,  duress,  and  undue  influence.  Nor  can  a  State,  by 
designating  as  "coercion"  conduct  which  is  not  such  in  truth, 
n*ndcr  criminal  any  normal  and  essentially  innocent  exercise  of 
IM'i-sonal  liberty  or  of  property  rights;  for  to  permit  this  would 
deprive  the  Fourteenth  Amendment  of  its  effective  force  in  this 
regard.    .     .     . 

Laying  aside,  therefore,  as  immaterial  for  present  purposes, 
so  much  of  the  statute  as  indicates  a  purpose  to  repress  coer- 
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cive  practices,  what  possible  relation  has  the  residue  of  the  Act 
to  the  public  health,  safety,  morals  or  general  welfare  ?  None  is 
suggested,  and  we  are  unable  to  conceive  of  any.  The  Act,  as 
the  construction  given  to  it  by  the  state  court  shows,  is  intended 
to  deprive  employers  of  a  part  of  their  liberty  of  contract,  to 
the  corresponding  advantage  of  the  employed  and  the  upbuild- 
ing of  the  labor  organizations.  But  no  attempt  is  made,  or 
could  reasonably  be  made,  to  sustain  the  purpose  to  strengthen 
these  voluntary  organizations,  any  more  than  other  voluntary 
associations  of  persons,  as  a  legitimate  object  for  the  exercise 
of  the  police  power.  They  are  not  public  institutions,  charged 
by  law  with  public  or  governmental  duties,  such  as  would  render 
the  maintenance  of  their  membership  a  matter  of  direct  concern 
to  the  general  welfare.  If  they  were,  a  different  question  would 
be  presented. 

As  to  the  interest  of  the  employed,  it  is  said  by  the  Kansas 
Supreme  Court  (87  Kansas,  p.  759)  to  be  a  matter  of  common 
knowledge  that  "employes,  as  a  rule,  are  not  financially  able 
to  be  as  independent  in  making  contracts  for  the  sale  of  their 
labor  as  are  employers  in  making  contracts  of  purchase  there- 
of." No  doubt,  wherever  the  right  of  private  property  exists, 
there  must  and  will  be  inequalities  of  fortune;  and  thus  it 
naturally  happens  that  parties  negotiating  about  a  contract  are 
not  equally  unhampered  by  circumstances.  This  applies  to  all 
contracts,  and  not  merely  to  that  between  employer  and  em- 
ploye. Indeed  a  little  reflection  will  show  that  wlierever  the 
right  of  private  property  and  the  right  of  free  contract  co-exist, 
each  party  when  contracting  is  inevitably  more  or  less  influ- 
enced by  the  question  of  whether  he  has  much  property,  or 
little,  or  none;  for  the  contract  is  made  to  the  very  end  that 
each  may  gain  something  that  he  needs  or  desires  more  urgently 
than  that  which  he  proposes  to  give  in  exchange.  And,  since  it 
is  self-evident  that,  unless  all  thhigs  are  held  in  common,  some 
persons  must  have  more  property  than  others,  it  is  from  the 
nature  of  things  impossible  to  uphold  freedom  of  contract  and 
the  right  of  private  property  without  at  the  same  time  recogniz- 
ing as  legitimate  those  inequalities  of  fortune  that  are  the  neces- 
sary result  of  the  exercise  of  those  rights.  But  the  Fourteenth 
Amendment,  in  declaring  that  a  State  shall  not  ''deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law," 
gives  to  each  of  these  an  equal  sanction;  it  recognizes  "liberty" 
and  "property"  a3  co-existent  human  rights,  and  debars  the 
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States  from  any  unwarranted  interference  with  either.     .     .     . 

We  need  not  refer  to  the  numerous  and  familiar  cases  in 
which  this  court  has  held  that  the  police  power  may  properly  be 
exercised  for  preserv'ing  the  public  health,  safety,  morals,  or 
^neral  welfare,  and  that  such  police  regulations  may  reason- 
ably limit  the  enjojTuent  of  personal  liberty,  including  the  right 
of  making  contracts.  .  .  .  An  evident  and  controlling  dis- 
tinction is  this:  that  in  those  cases  it  had  been  held  permissible 
for  the  States  to  adopt  regulations  fairly  deemed  necessary  to 
secure  some  object  directly  affecting  the  public  welfare,  even 
though  the  enjoyment  of  private  rights  of  liberty  and  property 
be  thereby  incidentally  hampered;  while  in  that  portion  of  the 
Kansas  statute  which  is  now  under  consideration — that  is  to 
say,  aside  from  coercion,  etc. — there  is  no  object  or  purpose, 
expressed  or  implied,  that  is  claimed  to  have  reference  to  health, 
safety,  morals,  or  public  welfare,  beyond  the  supposed  desira- 
bility of  leveling  inequalities  of  fortune  by  depriving  one  who 
has  property  of  some  part  of  what  is  characterized  as  his  **  fi- 
nancial independence."  .  .  .  The  mere  restriction  of  liberty 
or  of  property  rights  cannot  of  itself  be  denominated  "public 
welfare,"  and  treated  as  a  legitimate  object  of  the  police  power; 
for  such  restriction  is  the  very  thing  that  is  iiahibited  by  the 
Amendment.    .    .    . 

Of  course  we  do  not  intend  to  say,  nor  to  intimate,  anything 
inconsistent  with  the  right  of  individuals  to  join  labor  unions, 
nor  do  we  question  the  legitimacy  of  such  organizations  so  long 
as  they  conform  to  the  laws  of  the  land  as  others  are  required 
to  do.  Conceding  the  full  right  of  the  individual  to  join  the 
union,  he  has  no  inherent  right  to  do  this  and  still  remain  in 
the  employ  of  one  who  is  unwilling  to  employ  a  union  man,  any 
more  tlian  the  same  individual  has  a  right  to  join  the  union 
without  the  consent  of  that  organization.  Can  it  be  doubted 
that  a  labor  organization — a  volnntaiy  asso{dation  of  working 
men — has  the  inherent  and  constitutional  right  to  deny  member- 
ship to  any  man  who  will  not  agree  that  during  such  member- 
ship he  will  not  accept  or  retain  employment  in  company  with 
non-union  men?  Or  that  a  union  man  has  the  constitutional 
'^ght  to  decline  proffered  employment  unless  the  employer  wil] 
agree  not  to  employ  any  non-union  men?  .  .  .  And  can 
there  be  one  rule  of  liberty  for  the  labor  organization  and  its 
members,  and  a  different  and  more  restrictive  rule  for  em- 
ployers?   We  think  not;  and  since  the  relation  of  employer  and 
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employe  is  a  voluntary  relation,  as  clearly  as  is  that  between 
the  members  of  a  labor  organization,  the  employer  has  the  same 
inherent  right  to  prescribe  the  terms  upon  which  he  will  consent 
to  the  relationship,  and  to  have  them  fairly  understood  and  ex- 
pressed in  advance.    .    .    . 

.  The  liberty  of  making  contracts  does  not  include  a  liberty  to 
procure  employment  from  an  unwilling  employer,  or  without  a 
fair  understanding.  Nor  may  the  employer  be  foreclosed  by 
legislation  from  exercising  the  same  freedom  of  choice  that  is 
the  right  of  the  employe. 

To  ask  a  man  to  agree,  in  advance,  to  refrain  from  affiliation 
vAth  the  union  while  retaining  a  certain  position  of  employment, 
is  not  to  ask  him  to  give  up  any  part  of  his  constitutional  free- 
dom. He  is  free  to  decline  the  employment  on  those  terms,  just 
as  the  employer  may  decline  to  offer  emplojTnent  upon  any 
other;  for  "It  takes  two  to  mal^e  a  bargain."  Having  accepted 
employment  on  those  terms,  the  man  is  still  free  to  join  the 
union  when  the  period  of  employment  expires;  or,  if  employed 
at  Avill,  then  at  any  time  upon  simply  quitting  the  employment. 
And,  if  bound  by  his  o^vtl  agreement  to  refrain  from  joining 
during  a  stated  period  of  employment,  he  is  in  no  different  situa- 
tion from  that  which  is  necessarily  incident  to  term  contracts 
in  general.  For  constitutional  freedom  of  contract  does  not 
mean  that  a  party  is  to  be  as  free  after  making  a  contract  as 
before ;  he  is  not  free  to  break  it  without  accountability.  Free- 
dom of  contract,  from  the  verj^  nature  of  the  thing,  can  be  en- 
joyed only  by  being  exercised ;  and  each  particular  exercise  of 
it  involves  making  an  engagement  which,  if  fulfilled,  prevents 
for  the  time  any  inconsistent  course  of  conduct.    .    .    . 

Judgment  reversed.    .    .    . 

Mr.  Justice  Holmes,  dissenting.     .     .     . 

Mr.  Justice  Day,  with  whom  Mr.  Justice  Hughes  concurs, 
dissenting.    .    ,    , 
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ADAMS  et  aL  v.  TANNER,  Attorney  General  of  the  State  of 

Washington,  et  al. 

SuPBEME  Court  of  the  United  States.     1917. 
244  United  States,  590. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Wa.shin^on. 

Mr.  Justice  ^IcReynolds  delivered  the  opinion  of  the  court. 

Initiative  Pleasure  Number  8 — popularlj^  known  as  "The  Em- 
ployment Agency  Law" — having  been  submitted  to  the  people 
of  Washington  at  the  general  election,  received  a  majority  vote 
and  was  thereafter  declared  a  law,  effective  December  3,  1914, 
as  provided  by  the  state  constitution.  (Laws  of  Washington, 
1915,  1.)     It  follows: 

"Be  it  enacted  by  the  People  of  the  State  of  Washington: 

"Section  1.  The  welfare  of  the  State  of  Washington  de- 
pends on  tlie  welfare  of  its  workers  and  demands  that  they  be 
protected  from  conditions  that  result  in  their  being  liable  to 
imposition  and  extortion. 

'The  State  of  Washington  therefore  exercising  herein  its  po- 
lice and  sovereign  power  declares  that  the  system  of  collecting 
fees  from  the  workers  for  furnishing  them  with  emploj^ment, 
or  with  information  leading  thereto,  results  frequently  in 
their  becoming  the  victims  of  imposition  and  extortion  and  is 
therefore  detrimental  to  the  welfare  of  the  state. 

"Section  2.  It  shall  be  unlawful  for  any  employment  agent, 
his  representative,  or  any  other  person  to  demand  or  receive 
cither  directly  or  indirectly  from  any  person  seeking  employ- 
ment, or  from  any  person  on  his  or  her  behalf,  any  remunera- 
tion or  fee  whatsoever  for  furnishing  him  or  her  with  employ- 
ment or  with  information  leading  thereto. 

"Section  3.  For  each  and  every  violation  of  any  of  the  pro- 
visions of  this  act  the  penalty  shall  be  a  fine  of  not  more  than 
one  hundred  dollars  and  imprisonment  for  not  more  than  thirty 
days."     .     .     . 

As  members  of  co-partnerships  and  under  municipal  licenses, 
during  the  year  1914  and  before,  appellants  were  carrying  on 
in  the  City  of  Spokane  well  established  agencies  for  securing 
employment  for  patrons  who  paid  fees  therefor.  November  25, 
1914,  in  the  United  States  District  Court,  they  filed  their  origi- 
nal bill  against  W.  V.  Tanner,  Attorney  General  of  the  State, 
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and  George  H.  Crandall,  Prosecuting  Attorney  for  Spokane 
County,  asking  that  Initiative  Measure  Number  8  be  declared 
void  because  in  conflict  with,  the  Fourteenth  Amendment.  Fed- 
eral Constitution,  and  that  the  defendants  be  perpetually  en- 
joined from  undertaking  to  enforce  it.  On  the  same  day  they 
presented  a  motion  for  preliminary  injunction  supported  by  affi- 
davits which  were  subsequently  met  by  countervailing  ones. 
Appellees  thereafter  entered  motions  to  dismiss  the  original  bill 
because:  (1)  ''Said  bill  of  complaint  does  not  state  facts  suffi- 
cient to  warrant  this  court  in  granting  any  relief  to  the  plain- 
tiffs; (2)  that  plaintiffs  have  a  plain,  speedy  and  adequate 
remedy  at  law;  (3)  that  this  court  has  no  jurisdiction  over  the 
persons  of  these  defendants  or  either  of  them,  or  of  the  subject- 
matter  of  this  action."  A  temporary  injunction  was  denied. 
The  motions  to  dismiss  were  sustained  and  a  final  decree  to  that 
effect  followed.    .    .    . 

The  bill  alleges  ''that  the  employment  business  consists  in 
secimng  places  for  persons  desiring  to  work"  and  unless  per- 
mitted to  collect  fees  from  those  asking  assistance  to  such  end 
the  business  conducted  by  appellants  cannot  succeed  and  must 
be  abandoned.  We  think  this  conclusion  is  obviously  true.  As 
paid  agents  their  duty  is  to  find  places  for  their  principals.  To 
act  in  behalf  of  those  seeking  workers  is  another  and  different 
service,  although,  of  course,  the  same  individual  may  be  en- 
gaged in  both.  Appellants'  occupation  as  agent  for  workers 
cannot  exist  unless  the  latter  pay  for  what  they  receive.  To 
say  it  is  not  prohibited  because  fees  may  be  collected  for  some- 
thing done  in  behalf  of  other  principals  is  not  good  reasoning. 
The  statute  is  one  of  prohibition,  not  regulation.  "You  take 
my  house  when  you  do  take  the  prop  that  doth  sustain  my 
house ;  you  take  my  life  when  you  do  take  the  means  whereby 
Hive." 

We  have  held  employment  agencies  are  subject  to  police  regu- 
lation and  control.  "The  general  nature  of  the  business  is  such 
that  unless  regulated  many  persons  may  be  exposed  to  misfor- 
tunes against  which  the  Legislature  can  properly  protect  them,  * 
Brazee  v.  Michigan,  241  U.  S.  340,  343.  But  we  think  it  plain 
that  there  is  nothing  inherently  immoral  or  dangerous  to  public 
welfare  in  acting  as  paid  representative  of  another  to  find  a 
position  in  which  he  can  earn  an  honest  living.  On  the  con- 
trary, such  service  is  useful,  commendable,  and  in  great  demand. 
In   Spokane  v    ]\racho,  51  Washington,  322,  324,  the  Supreme 
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Court  of  Washington  said:  "It  cannot  be  denied  that  the 
business  of  the  employment  agent  is  a  legitimate  business,  as 
much  so  as  is  that  of  the  banker,  broker,  or  merchant;  and  un- 
der the  methods  prevailing  in  the  modern  business  world  it 
may  be  said  to  be  a  necessary  adjunct  in  the  prosecution  of 
business  enterprises."  Concerning  the  same  subject.  Ex  parte 
Dickey,  144  California,  234,  236,  the  Supreme  Court  of  Cali- 
fornia said:  "The  business  in  which  this  defendant  is  engaged 
IS  not  only  innocent  and  innocuous,  but  is  highly  beneficial,  as 
tending  the  more  quickly  to  secure  labor  for  the  unemployed. 
There  is  nothing  in  tlie  nature  of  the  business,  therefore,  that 
in  any  way  threatens  or  endangers  the  public  health,  safety  or 
morals."  And  this  conclusion  is  fortified  by  the  action  of  many 
States  in  establishing  free  employment  agencies  charged  with 
the  duty  to  find  occupation  for  workers. 

It  is  alleged:  "That  plaintiffs  have  furnished  positions  for 
approximately  ninetj"  thousand  persons  during  the  last  year, 
and  have  received  applications  for  employment  from  at  least 
two  hundred  thousand  laborers,  for  whom  they  have  been  un- 
able to  fui-nish  emplojTQcnt.  .  .  .  That  such  agencies  have 
been  established  and  conducted  for  so  long  a  time  that  they 
are  now  one  of  the  necessary  means  whereby  persons  seeking 
employment  are  able  to  secure  the  same."  A  suggestion  in 
l)ohalf  of  the  State  that  while  a  pursuit  of  this  kind  "may  be 
beneficial  to  some  particular  individuals,  or  in  specific  cases, 
economically  it  is  certainly  non-useful,  if  not  vicious,  because 
it  compels  the  needy  and  unfortunate  to  pay  for  that  which 
they  are  entitled  to  \\nthout  fee  or  price,  that  is,  the  right  to 
work,"  while  possibly  indicative  of  the  purpose  held  by  those 
who  originated  the  legislation,  in  reason,  gives  it  no  support. 
Because  abuses  may,  and  probably  do,  grow  up  in  connection 
with  this  business,  is  adequate  reason  for  hedging  it  about  by 
proper  regulations.  But  this  is  not  enough  to  justify  destruc- 
tion of  one's  right  to  follow  a  distinctly  useful  calling  in  an 
upri*rlit  way.  Certainly  there  is  no  profession,  possibly  no  busi- 
nejw,  whifh  does  not  offer  peculiar  opportunities  for  reprehen- 
Rible  practices;  and  as  to  every  one  of  them,  no  doubt,  some 
can  be  found  quite  ready  earnestly  to  maintain  that  its  sup- 
pression would  be  in  the  public  interest.  Skillfully  directed 
agitation  miglit  also  bring  about  apparent  condemnation  of 
any  one  of  them  by  the  public.  Happily  for  all,  the  funda- 
mental  guaranties   of   the   Constitution   cannot   be   freelv   sub 
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merged  if  and  whenever  some  ostensible  justification  is  ad- 
vanced and  the  police  power  invoked.  .  .  .  "We  are  of  opinion 
that  Initiative  Measure  Number  8  as  construed  by  the  Supreme 
Court  of  Washington  is  arbitrary  and  oppressive,  and  that  it 
unduly  restricts  the  liberty  of  appellants,  guaranteed  by  the 
Fourteenth  Amendment,  to  engage  in  a  useful  business.  It  may 
not  therefore  be  enforced  against  them. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Reversed. 

Mr.  Justice  McKenna  dissents  upon  the  ground  that  under 
the  decisions  of  this  court — some  of  them  so  late  as  to  require 
no  citation  or  review — the  law  in  question  is  a  valid  exercise 
of  the  police  power  of  the  State,  directed  against  a  demonstrated 
evil. 

Mr.  Justice  Brandeis,  dissenting. 

To  declare  the  statute  of  a  State,  enacted  in  the  exercise  of 
the  police  power,  invalid  under  the  Fourteenth  Amendment,  is 
a  matter  of  such  seriousness  that  I  state  the  reasons  for  my 
dissent  from  the  opinion  of  the  court. 

The  statute  of  the  State  of  Washington,  commonly  known 
as  the  ''Abolishing  Employment  Offices  Measure,"  ...  in 
terms  .  .  .  merely  prohibits  the  taking  of  fees  from  those 
seeking  employment. 

Plaintiffs,  who  are  proprietors  of  private  employment  agen- 
cies in  the  City  of  Spokane,  assert  that  this  statute,  if  enforced, 
would  compel  them  to  discontinue  business  and  vrould  thus,  in 
violation  of  the  Fourteenth  Amendment,  deprive  them  of  their 
liberty  and  property  without  due  process  of  law.  The  act  loaves 
the  plaintiffs  free  to  collect  fees  from  employers ;  and  it  ap- 
pears that  private  employment  offices  tlius  restricted  are  still 
carrying  on  business.  But  even  if  it  should  prove,  as  plaintiff's 
allege,  that  their  business  could  not  live  without  collecting  fees 
from  employees,  that  fact  would  not  necessarily  render  the  act 
invalid.  Private  employment  agencies  are  a  business  properly 
subject  to  police  regulation  and  control.  Brazee  v.  Michigan, 
241  U.  S.  340.  And  this  court  has  made  it  clear  that  a  statute 
enacted  to  promote  health,  safety,  morals  or  the  public  welfare 
may  be  valid,  although  it  will  compel  discontinuance  of  existing 
businesses  in  whole  or  in  part.  Statutes  prohibiting  the  manu- 
facture and  sale  of  liquor  present  the  most  familiiir  example 
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of  such  a  prohibition.  .  .  .  "If  tlie  State  thinks  that  an  ad- 
mitted evil  cannot  be  prevented  except  by  prohibiting  a  calling 
or  transaction  not  in  itself  necessarily  objectionable,  the  courts 
cannot  interfere,  unless,  in  looking  at  the  matter,  they  can  see 
that  it  'is  a  clear,  unmistakable  infringement  of  rights  secured 
by  the  fundamental  law.'  "  Otis  v.  Parker,  187  U.  S.  606,  609; 
Booth  V.  Illinois,  184  U.  S.  425,  429.  Or  as  it  is  so  frequently 
expressed,  the  action  of  the  legislature  is  final,  unless  the 
measure  adopted  appears  clearly  to  be  arbitrary  or  unreason- 
able or  to  have  no  real  or  substantial  relation  to  the  object 
sought  to  be  attained.  Whether  a  measure  relating  to  the  pub- 
lic welfare  is  arbitrary  or  unreasonable,  whether  it  has  no  sub- 
stantial relation  to  the  end  proposed  is  obviously  not  to  be  deter- 
mined by  assumptions  or  by  a  priori  reasoning.  The  judgment 
should  be  based  upon  a  consideration  of  relevant  facts,  actual  or 
possible — Ex  facto  jus  oritur.  That  ancient  rule  must  prevail 
in  order  that  we  may  have  a  system  of  living  law. 

It  is  necessary  to  enquire  therefore :  What  was  the  evil  which 
the  people  of  Washington  sought  to  correct?  Why  was  the  par- 
ticular remedy  embodied  in  the  statute  adopted?  And,  inci- 
dentally, what  has  been  the  experience,  if  any,  of  other  States 
or  countries  in  this  connection?  But  these  enquiries  are  entered 
upon,  not  for  the  purpose  of  determining  whether  the  remedy 
adopted  was  wise  or  even  for  the  purpose  of  determining  what 
the  facts  actually  were.  The  decision  of  such  questions  lies 
with  the  legislative  branch  of  the  government.  Powell  v.  Penn- 
sylvania, 127  U.  S.  678,  685.  The  sole  purpose  of  the  enquiries 
is  to  enable  this  court  to  decide,  whether  in  view  of  the  facts, 
actual  or  possible,  the  action  of  the  State  of  Washington  was  so 
clearly  arbitrary  or  so  unreasonable,  that  it  could  not  be  taken 
"by  a  free  government  ^\dthout  a  violation  of  fundamental 
rights."    See  McCray  v.  United  States,  195  U.  S.  27,  64.^ 

1.     The  Evils. 

The  evils  with  which  the  people  of  Washington  were  con- 
fronted arose  partly  from  the  abuses  incident  to  the  system  of 
private  employment  agencies  and  partly  from  its  inadequacy. 

(a)     The  abuses. 

>  Tbe  learned  Judge  here  gives  an  extensive  account,  with  much  cita- 
tion of  authority,  of  the  investigations  of  private  employment 
agencies  made  by  the  Department  of  I^bor,  the  United  States  Industrial 
Commission  of  1912-13,  and  other  organizations  and  individuals.  The 
portion  here  reprinted  is  much  abbreviated. 
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These  are  summarized  in  a  report  published  by  the  United 
States  Bureau  of  Labor  in  October,  1912,  thus: 

''Private  employment  agencies,  which  charge  a  fee  for  their 
services,  are  found  in  every  city  of  any  size  in  the  United  States. 
The  nature  of  their  business  is  such  as  to  make  possible  most 
iniquitous  practices.  Their  patrons  are  frequently  men  and 
women  with  only  a  dollar  or  two,  which  they  are  eager  to  give 
up  for  the  opportunity  of  earning  more.  They  are  often  of 
small  intelligence  and  easily  duped.  Stories  of  how  these  agen- 
cies have  swindled  and  defrauded  those  who  sought  employment 
through  them  are  heard  universally.  Some  of  the  more  common 
of  the  fraudulent  methods  said  to  be  used  by  these  agencies 
are  the  following: 

''1.  Charging  a  fee  and  failing  to  make  any  effort  to  find 
work  for  the  applicant. 

*'2.     Sending  applicants  where  no  work  exists. 
**3.     Sending  applicants  to  distant  points  where  no  work  or 
where  unsatisfactory  work  exists,  but  whence  the  applicant  ^^^ll 
not  return  on  account  of  the  expense  involved. 

"4.  Collusion  between  the  agent  and  employer,  whereby  the 
applicant  is  given  a  few  days  work  and  then  discharged  to  make 
way  for  new  workmen,  the  agent  and  employer  dividing  the 
fee. 

"5.  Charging  exorbitant  fees,  or  gi\ang  jobs  to  such  appli- 
cants as  contribute  extra  fees,  presents,  etc. 

**6.  Inducing  workers,  particularly  girls,  who  have  been 
placed,  to  leave,  pay  another  fee,  and  get  a  'better  job.' 

"Other  evils  charged  against  employment  agents  are  the  con- 
gregating of  persons  for  gambling  or  other  evil  practices,  col- 
lusion with  keepers  of  immoral  houses,  and  the  sending  of 
women  applicants  to  houses  of  prostitution ;  sometimes  employ- 
ment offices  are  maintained  in  saloons,  wdth  the  resulting  evils." 
In  the  report  to  Congress  of  the  United  States  Commission 
on  Industrial  Relations,  created  by  Act  of  August  23,  1912, 
c.  351,  37  Stat.  415,  which  gave  public  hearings  on  the  subject  of 
employment  offices,  in  May,  1914,  the  abuses  are  found  to  be 
as  follows: 

**23.  There  are  many  private  employment  agents  who  try  to 
conduct  their  business  honestly,  but  they  are  the  exception 
rather  than  the  rule.  The  business  as  a  whole  reeks  with  fraud, 
extortion,  and  flagrant  abuses  of  every  kind.  The  most  common 
evils  are  as  follows: 
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"Fees  are  often  charged  out  of  all  proportion  to  the  service 
rendered.  We  know  of  cases  where  $5,  $9,  $10,  and  even  $16 
apiece  has  been  paid  for  jobs  at  common  labor.  In  one  city 
the  fees  paid  by  scrubwomen  is  at  the  rate  of  $24  a  year  for 
their  poorly  paid  work.  Then  there  is  discrimination  in  the 
charges  made  for  the  same  jobs.  Often,  too,  men  are  sent  a 
long  distance,  made  to  pay  fees  and  transportation,  only  to  find 
that  no  one  at  that  place  ordered  men  from  the  employment 
agent.  A  most  pernicious  practice  is  the  collusion  with  fore- 
men or  superintendents  by  which  the  employment  agent  'splits 
fees*  with  them.  That  is,  the  foreman  agrees  to  hire  men  of  a 
certain  employment  agent  on  condition  that  one-fourth  or 
one-half  of  every  fee  collected  from  men  whom  he  hires  be  given 
to  him.  This  leads  the  foreman  to  discharge  men  constantly  in 
order  to  have  more  men  hired  through  the  agent  and  more  fees 
collected.  It  develops  the  'three-gang'  method  so  universally 
complained  of  by  railroad  and  construction  laborers,  namely, 
one  gang  working,  another  coming  to  work  from  the  employ- 
ment agent,  and  a  third  going  back  to  the  city. 

"Finally,  there  is  the  most  frequent  abuse — ^misrepresenta- 
tion of  terms  and  condition  of  employment.    Men  are  told  that 
they  will  get  more  wages  than  are  actually  paid,  or  that  the 
work  \vi]\  last  longer  than  it  actually  will,  or  that  there  is  a 
boarding  house  when  there  really  is  an  insanitary  camp,  or  that 
the  cost  of  transportation  will  be  paid,  when  it  is  to  be  deducted 
from  the  wages.    They  are  not  told  of  other  deductions  that  wiU 
be  made  from  wages;  they  are  not  informed  about  strikes  that 
may  be  on  at  the  places  to  which  they  are  sent,  nor  about  other 
important  facts  which  they  ought  to  know.     These  misrepre- 
sentations, it  must  be  said,  are  often  as  much  the  fault  of  the 
employer  as  of  the  labor  agent.    Also  the  employer  will  place  his 
call  for  help  with  several  agents,  and  each  will  send  enough  to 
fill   the   whole   order,   causing   many   to   find   no   jobs.     Labor 
agents  and  laborers  alike  are  guilty  of  the  misuse  of  free  trans- 
portation furnished  by  employers  to  prospective  help.     And  it 
Is  true  also  that  many  applicants  perpetrate  frauds  on  the  labor 
agents  themselves,  as,  for  example,  causing  them  to  return  fees 
when  positions  actually  were  secured.    This  is  the  result  of  the 
general  feeling  that  the  whole  system  of  paying  fees  for  jobs  is 
unjust ;  and  if  they  must  pay  in  order  to  get  work,  then  any  at- 
tempt to  get  the  fee  back  is  justifiable." 
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(b)     The  Inadequacy. 

But  the  evils  were  not  limited  to  what  are  commonly  called 
abuses — like  the  fraud  and  extortion  described  above.  Even  the 
exemplary  private  offices  charging  fees  to  workers  might  prove 
harmful,  for  the  reason  thus  stated  in  the  report  to  Congress  of 
the  United  States  Commission  on  Industrial  Relations,  cited 
supra. 

"18.  .  .  .  Investigations  show,  however,  that  instead  of 
relieving  unemployment  and  reducing  irregularity,  these  em- 
ployment agencies  actually  serv^e  to  congest  the  labor  market 
and  to  increase  idleness  and  irregularity  of  employment.  They 
are  interested  primarily  in  the  fees  they  can  earn,  and  if  they 
can  earn  more  by  bringing  workers  to  an  already  overcrowded 
city,  they  do  so.  Again,  it  is  an  almost  universal  custom  among 
private  employment  agents  to  fill  vacancies  by  putting  in  them 
people  who  are  working  at  other  places.  In  this  way  new 
vacancies  are  created  and  more  fees  can  be  earned. 

**19.  They  also  fail  to  meet  the  problem  because  they  are  so 
numerous  and  are  necessarily  competitive.  With  few  excep- 
tions, there  is  no  co-operation  among  them.  This  difficulty  is 
further  emphasized  by  the  necessity  of  paying  the  registration 
fees  required  by  many  agencies;  obviously  the  laborer  can  not 
apply  to  very  many  if  he  has  to  pay  a  dollar  at  each  one. 

'*20.  The  fees  which  private  employment  offices  must  cliarge 
are  barriers  which  prevent  the  proper  flow  of  labor  into  the 
channels  where  it  is  needed  and  are  a  direct  influence  in  keep- 
ing men  idle.  In  the  summer,  when  employment  is  plentiful, 
the  fees  are  as  low  as  25  cents,  and  men  are  even  referred  to 
work  free  of  charge.  But  this  must  necessarily  be  made  up  in 
the  winter,  when  work  is  scarce.  At  such  times,  when  men  need 
work  most  badly,  the  private  employment  offices  put  up  their 
fees  and  keep  the  unemployed  from  going  to  work  until  tliey 
can  pay  $2,  $3,  $5,  and  even  $10  and  more  for  their  jol)s.  This 
necessity  of  paying  for  the  privilege  of  going  to  work,  and  pay- 
ing more  the  more  urgently  the  job  is  needed,  not  only  keeps 
people  unnecessarily  unemployed,  but  seems  foreign  to  the 
spirit  of  American  freedom  and  opportunity. 

*'21.  An  additional  injustice  inevitably  connected  with  la- 
bor agencies  which  charge  fees  is  that  they  must  place  the  en- 
tire cost  of  the  service  upon  those  least  able  to  bear  it.  Em- 
ployment agents  say  that  employers  will  not  pay  the  fees;  hence 
they  must  charge  the  employees.    Among  the  wage  earners,  too, 
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however,  those  who  are  least  in  need  and  can  wait  for  work, 
pay  the  least  for  jobs  and  even  get  them  free,  while  tho&;e  who 
are  most  in  need  make  up  for  all  the  rest  and  pay  the  highest 
fees.  The  weakest  and  poorest  classes  of  wage  earners  arc 
therefore  made  to  pay  the  largest  share  for  a  service  rendered 
to  employers,  to  workers,  and  to  the  public  as  well." 

2.  The  Remedies. 
Duruig  the  fifteen  years  preceding  1914  there  had  been  exten- 
sive experimentation  in  the  regulation  of  private  employment 
agencies.  Twenty-four  States  had  attempted  direct  regulation 
under  statutes  often  supplemented  by  municipal  ordinances. 
Nineteen  States  had  attempted  indirect  regulation  through  the 
competition  of  state  offices,  and  seven  others  through  competi- 
tion of  municipal  offices.  Other  experiments  in  indirect  regula- 
tion through  competition  were  made  by  voluntary  organizations, 
philanthropic,  social  and  industrial.  The  results  of  those  ex- 
periments were  unsatisfactory.  The  abuses  continued  in  large 
measure;  and  the  private  offices  survived  to  a  great  extent  the 
competition  of  the  free  agencies,  public  and  private.  There 
gradually  developed  a  conviction  that  the  evils  of  private  agen- 
cies were  inherent  and  ineradicable,  so  long  as  they  were  per- 
mitted to  charge  fees  to  the  workers  seeking  employment.  And 
many  believed  that  such  charges  were  the  root  of  the  evil.    .    .    . 

3.     Conditions  in  the  State  of  Washington. 

The  peculiar  needs  of  Washington  emphasized  the  defects  of 
the  system  of  private  employment  offices. 

(a)     The  evils. 

The  conditions  generally  prevailing  are  described  in  a  report 
recently  published  by  the  United  States  Department  of  Labor, 
thus: 

"In  no  part  of  the  United  States  perhaps  is  there  so  large  a 
field  for  employment  offices  as  in  the  Pacific  States.  As  has 
been  noted,  industrial  conditions  there  favor  inconstancy  of 
employment.  Much  of  the  business  activity  is  based  upon  the 
casual,  .short-time  job.  TliLs  in  itself  means  the  frequent  shift- 
ing of  workers  from  place  to  place.  And  the  shifting  is  the 
more  difficult,  as  much  of  the  work  offered  is  in  more  or  less 
remote  districts  of  the  country.    .    .    . 

"The  necessity  laid  upon  so  many  workers  of  constantly  seek- 
ing new  jobs  opens  a  peculiarly  fertile  field  for  their  exploita- 
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tion  by  unscrupulous  private  employment  agencies.  There  is 
much  testimony  to  the  fact  and  frequency  of  such  exploitation. 
The  most  striking  evidence  of  this  is  that  in  the  State  of  Wash- 
ington private  agencies  made  themselves  so  generally  distrusted 
that  in  1915  their  complete  abolition  was  ordered  by  popular 
vote.    .    .    ." 

(b)     The  remedies. 

Washington  had  not  tried  direct  regulation  of  private  em- 
ployment offices;  but  that  method  was  being  considered  as  late 
as  1912.  Its  people  had  had,  on  the  other  hand,  exceptional 
opportunities  of  testing  public  employment  offices.  The  munici- 
pal employment  office  established  at  Seattle  in  1894  under  an 
amendment  of  the  city  charter  is  among  the  oldest  public  offices 
in  the  United  States.  Tacoma  established  a  municipal  office  in 
1904,  Spokane  in  1905  and  Everett  in  1908.  The  continuance 
and  increase  of  these  municipal  offices  indicate  that  their  experi- 
ence in  public  employment  agencies  was  at  least  encouraging. 
And  the  low  cost  of  operating  them  was  extraordinary.  In  Spo- 
kane the  fees  charged  by  private  agencies  ranged  from  $1  up- 
ward and  were  usually  about  $2.  In  the  Seattle  free  municipal 
agency  the  cost  of  operation,  per  position  filled,  was  reduced  to 
a  trifle  over  4  cents.    .    .     . 


4.  The  Fundamental  Prohlem. 
The  problem  which  confronted  the  people  of  Washington  was 
far  more  comprehensive  and  fundamental  than  that  of  protect- 
ing workers  applying  to  the  private  agencies.  It  was  the 
chronic  problem  of  unemployment — perhaps  the  gravest  and 
most  difficult  problem  of  modern  industry'' — the  problem  which, 
o\nng  to  business  depression,  was  the  most  acute  in  America 
during  the  years  1913  to  1915.  In  the  State  of  Washington  the 
suffering  from  unemployment  was  accentuated  by  the  lack  of 
staple  industries  operating  continuously  throughout  the  year 
and  by  unusual  fluctuations  in  the  demand  for  labor  with  con- 
sequent reduction  of  wages  and  increase  of  social  unrest.  Stu- 
dents of  the  larger  problem  of  unemployment  appear  to  agree 
that  establishment  of  an  adequate  system  of  employment  offices 
or  labor  exchanges  is  an  indispensable  first  step  toward  its  solu- 
tion. There  is  reason  to  believe  that  the  people  of  Washington 
not  only  considered  the  collection  by  the  private  employment 
offices  of  fees  from  employees  a  social  injustice ;  but  that  they 
considered  the  elimination  of  the  practice  a  necessary  prelim- 
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inan-  to  tlie  establishment  of  a  constructive  policy  for  dealing 
with  the  subject  of  unemplo}Tnent. 

It  is  fat.*ts  and  considerations  like  these  which  may  have  led 
the  people  of  Washington  to  prohibit  the  collection  by  employ- 
ment agencies  of  fees  from  applicants  for  work.  And  weight 
should  be  given  to  the  fact  that  the  statute  has  been  held  con- 
stitutional by  the  Supreme  Court  of  Washington  and  by  the 
Federal  District  Court  (three  judges  sitting) — courts  presum- 
ably familiar  ^^^th  the  local  conditions  and  needs.     .     .     . 

In  so  far  as  the  statute  may  be  regarded  as  a  step  in  the  effort 
to  overcome  industrial  maladjustment  and  unemployment  by 
shifting  to  the  employer  the  payment  of  fees,  if  any,  the  action 
taken  may  be  likened  to  that  embodied  in  the  Washington  Work- 
men's Compensation  Law  (sustained  in  Mountain  Timber  Co. 
V.  Washington,  243  U.  S.  219)  whereby  the  financial  burden  of 
industrial  accidents  is  required  to  be  borne  by  the  employers. 

In  my  opinion,  the  judgment  of  the  District  Court  should  be 
afTiniied, 

Mr.  Justice  Holmes  and  Mr.  Justice  Clarke  concur  in  this 
dissent. 


PRUDENTIAL  INSURANCE  COMPANY  OF 
AMERICA  V.  CHEEK. 

Supreme  Court  of  the  United  States.     1922. 
259  United  States,  530. 

Error  to  the  St.  Louis  Court  of  Appeals,  State  of  Missouri. 

[The  Legishition  of  Missouri  enacted  a  law  providing  that 
"whenever  any  employe  of  any  corporation  doing  business  in  this 
State  shall  be  discharged  or  voluntarily  quit  the  service  of  such 
corporation,  it  shall  l)c  the  duty  of  the  superintendent  or  man- 
ager of  said  corporation,  upon  the  request  of  such  employe  (if 
such  employe  shall  have  been  in  the  service  of  said  corporation 
for  a  period  of  at  least  ninety  days),  to  issue  to  such  employe  a 
letter,  duly  .sigiwd  by  such  superintendent  or  manager,  setting 
forth  the  nature  and  character  of  service  rendered  by  such  em- 
ploye to  such  corporation  and  the  duration  thereof,  and  truly 
stating  for  what  cause,  if  any,  such  employe  has  quit  such  serv- 
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ice.*'  Robert  T.  Cheek,  for  more  than  ten  years  an  employe 
of  the  Prudential  Insurance  Company  of  America,  a  New  Jersey 
corporation  doing  business  in  Missouri,  resigned  his  employment 
and  applied  to  the  superintendent  of  said  company  for  a  letter 
as  provided  by  statute.  His  request  was  refused  and  he  was  con- 
sequently unable  to  secure  employment.  He  then  brought  suit 
for  damages  and  obtained  judgment,  whereupon  the  defendant 
company  sued  out  a  writ  of  error.] 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court.   .    .    . 

The  argument  in  support  of  the  contention  that  the  Service 
Letter  Act  is  repugnant  to  the  due  process  of  law  clause  of  the 
Fourteenth  Amendment  in  brief  is  that  at  common  law  an  em- 
ployer is  under  no  obligation  to  give  a  testimonial  of  character 
or  clearance  card  to  his  employee;  that  no  man  is  compelled  to 
enter  into  business  relations  with  another  unless  he  desires  to 
do  so,  and  upon  the  dissolution  of  such  relations  no  man  can  be 
compelled  to  divulge  to  the  public  his  reasons  for  such  dissolu- 
tion; that  it  is  a  part  of  every  man's  civil  rights  that  he  be  at 
liberty  to  refuse  business  relations  with  any  other  person,  whether 
the  refusal  rests  upon  reason  or  is  the  result  of  whim,  caprice 
or  malice,  and  with  his  reasons  neither  the  public  nor  third  per- 
sons have  any  legal  concern;  and  that  in  the  absence  of  a  con- 
tract either  employer  or  employee  may  sever  the  relation  exist- 
ing between  them  for  any  reason  or  without  reason  and  may  not 
be  compelled  to  divulge  the  reason  without  material  interference 
with  his  fundamental  rights.  Assuming  the  rules  of  the  com- 
mon law  to  be  as  stated,  it  is  obvious  that  to  say  they  have  an  un- 
qualified and  universal  application  unalterable  by  statute,  begs 
the  question  at  the  outset. 

Section  3020  of  the  Revised  Statutes  of  Missouri,  now  a  part 
of  the  general  corporation  laws  of  the  State,  was  derived  from  an 
Act  of  April  14,  1905  (Mo.  Laws  1905,  p.  178),  entitled  "An  Act 
for  the  protection  of  laboring  men  by  requiring  employing  cor- 
porations to  give  letter  showing  service  of  employe  quitting  serv- 
ice of  such  corporation,  and  providing  penalty  for  violation  of 
this  act."  In  giving  its  genesis  the  Supreme  Court  declared 
(192  S.  W.  389):  ''Prior  to  the  enactment  of  this  statute  a 
custom  had  grown  up  in  this  state,  among  railroad  and  other 
corporations,  not  to  employ  any  applicant  for  a  position  until 
he  gave  the  name  of  his  last  employer,  and  upon  receiving  the 
name,  it  would  \\Tite  to  said  former  employer,  making  inquiry 
as  to  the  cause  of  the  applicant's  discharge,  if  discharged,  or  his 
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raiise  for  leaving  the  service  of  such  former  company.  If  the 
information  furnished  was  not  satisfactory,  the  applicant  was  re- 
fused employment.  This  custom  became  so  widespread  and  af- 
fected such  vast  numbers  of  laboring  people  it  became  a  public 
evil,  and  worked  great  injustice  and  oppression  upon  large  num- 
bers of  person  who  earned  their  bread  by  the  sweat  of  their  faces. 
The  statute  quoted  was  enacted  for  the  purpose  of  regulating  that 
custom,  not  to  destroy  it  (for  it  contained  some  good  and  useful 
elements,  enabling  the  corporations  of  the  state  to  ascertain 
the  degree  of  the  intelligence  as  well  as  the  honesty,  capacity, 
and  efficiency  of  those  whom  they  wished  to  employ,  for  whose 
conduct  they  arc  responsible  to  the  public  and  their  fellow  em- 
ployees), and  thereby  remedy  the  evil  which  flowed  therefrom." 
And  again,  (p.  392)  :  "The  statute  under  consideration  imposes 
no  unjust  burden  or  expense  upon  the  respondent  or  other  cor- 
porations doing  business  in  this  state.  It  was  designed  to  protect 
the  public  interests  as  well  as  the  wage-earner,  against  an  in- 
jurious custom  given  birth  to  and  fostered  by  said  corporations. 
That  a  foreign  corporation  has  no  inherent  right  to  exist  or  to 
do  business  in  this  state  is  no  longer  an  open  question.  It  derives 
those  rights  from  the  state,  impressed  with  such  conditions  and 
burdens  as  the  state  may  deem  proper  to  impose,  and  when  such 
a  corporation  comes  into  this  state  to  do  business,  it  must  con- 
form to  the  laws  of  this  state,  and  will  not  be  heard  to  complain 
of  the  unconstitutionality  of  our  police  regulations.'* 

That  freedom  in  the  making  of  contracts  of  personal  employ- 
ment, by  which  labor  and  other  services  are  exchanged  for  money 
or  other  forms  of  property,  is  an  elementary  part  of  the  rights 
of  personal  liberty  and  private  property,  not  to  be  struck  down 
directly  or  arbitrarily  interfered  with,  consistently  with  the  due 
process  of  law  guaranteed  by  the  Fourteenth  Amendment,  we 
are  not  disposed  to  question.  This  court  has  affirmed  the  prin- 
ciple in  recent  cases.  Adair  v.  United  States,  208  U.  S.  161, 
174;  Coppage  v.  Kansas,  236  U.  S.  1,  14. 

But  the  right  to  conduct  business  in  the  form  of  a  corporation, 
and  as  such  to  enter  into  relations  of  employment  with  in- 
dividuals, is  not  a  natural  or  fundamental  right.  It  is  a  creature 
of  the  law ;  and  a  State  in  authorizing  its  own  corporations  or 
those  of  other  States  to  carry  on  business  and  employ  men  within 
its  borders  may  rpialify  the  privilege  by  imposing  such  conditions 
and  duties  as  reasonably  may  be  deemed  expedient  in  order  that 
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the  corporation's  activities  may  not  operate  to  the  detriment  of 
the  rights  of  others  with  whom  it  may  come  in  contact. 

The  statute  in  question  is  of  this  character ;  in  it  the  legislature 
has  recognized  that,  by  reason  of  the  systematic  methods  of 
engaging  and  dismissing  employees  that  employing  corporations 
themselves  established,  ''letters  of  dismissal,"  or  something  of 
the  kind,  are  not  only  customary  but  a  matter  of  necessity  to 
those  seeking  employment,  as  well  as  to  the  corporations  them- 
selves, perhaps  more  necessary  to  those  seeking  employment,  be- 
cause of  their  want  of  organization,  than  to  the  corporations. 

Can  it  be  called  an  unreasonable  or  arbitrary  regulation  that 
requires  an  employing  corporation  to  furnish  to  an  employe,  who 
after  having  served  it  for  a  time  is  discharged  or  voluntarily 
quits  the  service,  a  letter  signed  by  the  superintendent  or  man- 
ager setting  forth  the  nature,  character  and  duration  of  the 
service  rendered  and  for  what  cause,  if  any,  he  left  the  service  ? 
It  does  not  prevent  the  corporation  from  employing  whom  it 
pleases  on  any  terms  that  may  be  agreed  upon.  So  far  as  con- 
strued and  applied  in  this  case  it  does  not  debar  a  corporation 
from  dismissing  an  employee  without  cause,  if  such  would  be  its 
right  otherwise,  nor  from  stating  that  he  is  dismissed  without 
cause  if  such  be  the  fact.  It  does  not  require  that  it  give  a  com- 
mendatory letter.  There  is  nothing  to  interfere,  even  indirectly, 
with  the  liberty  of  the  corporation  in  dealing  with  its  employee, 
beyond  giving  him,  instead  of  what  formerly  was  called  a  ''refer- 
ence" or  "character,"  a  brief  statement  of  his  service  with  the 
company  according  to  the  truth,  a  word  of  introduction  to  be 
his  credentials  where  otherwise  the  opportunity  of  future  em- 
ployment easily  might  be  barred  or  impeded. 

That  statutes  having  the  same  general  purpose,  though  some- 
times less  moderate  provisions,  have  been  adopted  in  other 
States  attests  a  widespread  belief  in  the  necessity  for  such  legis- 
lation. Indiana  Rev.  Stat.  1901  (Horner),  §  5206r;  Acts  1911, 
c.  178 ;  Acts  1915,  c.  51 ;  Montana  Rev.  Codes  1907,  §§  1755-1757 ; 
Nebraska  Rev.  Stat.  1913,  §§  3572-3574;  Oklahoma  Rev.  Laws 
1910,  §  3769;  Texas  Rev.  Civil  Stat.  1911,  Art.  594.  Fifty  years 
ago,  in  an  act  for  the  protection  of  seamen.  Congress  established 
and  still  maintains  a  provision  that  upon  the  discharge  of  any 
seaman,  or  upon  payment  of  his  wages,  the  master  shall  sign  and 
give  him  a  certificate  of  discharge,  specifying  the  period  of  his 
service  and  the  time  and  place  of  discharge,  in  a  prescribed  form 
which  calls  for  numerous  identifying  particulars  and  permits 
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a  statement  of  the  seaman's  character  and  capacity.  Act  June  7, 
1872,  c.  322,  §  24,  17  St^t.  262,  267,  280 ;  Rev.  Stats.  §  4551  ; 
Table  B,  p.  896. 

Plaintiff  in  error  places  much  reliance  upon  expressions  of 
opinion  contained  in  a  number  of  cases  in  the  state  courts,  chiefly 
the  following:  .  .  .  [The  learned  judge  here  discusses  Wal- 
lace V.  Georgia,  C.  &  N.  Ry.  Co.,  94  Ga.  732;  Atchison,  Topeka 
&  Santa  Fe  Ry.  Co.  v.  Brown,  80  Kans.  312;  St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Griffin,  106  Texas,  477 ;  Opinion  of 
the  Justices,  220  Mass.  627.] 

As  has  been  shown,  the  Missouri  statute  interposes  no  obstacle 
or  interference  as  to  either  the  making  or  the  termination  of  con- 
tracts of  employment,  and  prescribes  neither  terms  nor  condi- 
tions. The  Supreme  Court  of  the  State,  having  ample  knowl- 
edge of  the  conditions  which  gave  rise  to  the  particular  legisla- 
tion, declares  with  an  authority  not  to  be  denied  that  it  was  re- 
quired in  order  to  protect  the  laboring  man  from  conditions  that 
had  arisen  out  of  customs  respecting  employment  and  discharge 
of  employees  introduced  by  the  corporations  themselves.  It  sus- 
tains the  act  as  an  exercise  of  the  police  power,  but  in  truth  it 
requires  no  extraordinary  aid,  being  but  a  regulation  of  corpora- 
tions calling  for  an  application  of  the  familiar  precept,  sic  utere 
tuo,  etc.,  in  a  matter  of  general  public  concern.  Except  by  con- 
sent of  the  State  the  corporation,  foreign  or  domestic,  would  have 
no  right  to  employ  laborers  within  its  borders.  A  foreign  cor- 
poration does  not,  as  intimated  by  the  court  below,  waive  any  con- 
stitutional objection  by  coming  in  (see  Terral  v.  Burke  Construc- 
tion Co.,  257  U.  S.  529).  But  it  has  no  valid  objection  to  such 
reasonable  regulations  as  may  be  prescribed  for  domestic  cor- 
porations similarly  circumstanced.  The  State  with  good  reason 
might  regulate  the  terms  and  conditions  of  employment,  includ- 
ing the  methods  of  accepting  and  dismissing  employees,  so  as 
to  prevent  the  corporations  from  producing  undue  detriment  to 
the  individuals  concerned,  either  while  employed  or  when  after- 
wards they  are  called  upon  to  seek  other  employment.  In  our 
opinion,  no  danger  of  "blacklisting"  is  necessary  to  justify  legis- 
lation requiring  that  corporations  dismissing  employees  furnish 
them  with  a  certificate  stating  the  period  of  the  service,  its  nature 
and  character,  and  the  cause,  if  any,  that  led  to  its  termination. 
It  might  be  recognized  that  in  the  highly  organized  conditions  of 
industry  now  prevailing — largely  developed  by  the  corporations 
tliem-^lvea  and  to  which  their  success  is  greatly  due — it  is  not  to 
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be  expected  that  unemployed  men  can  obtain  responsible  employ- 
ment without  some  credentials  proceeding  from  a  former  em- 
ployer. The  legislature  might  believe  it  to  be  well  understood 
that  a  period  of  employment  by  a  corporation — notably  so  in  the 
case  of  insurance  companies — is  a  test  of  capacity,  fidelity  and 
the  other  qualities  that  go  to  make  efficiency ;  that  such  a  corpora- 
tion may.  operate  as  a  training  school  fitting  employees  not  only 
for  its  own  but  for  other  lines  of  employment.  Such  a  training 
may  almost  inevitably  produce  effects  upon  the  individuals  in 
forming  both  character  and  reputation — effects  that  cannot  be 
brought  to  an  end  at  the  will  of  the  employee  or  of  the  corpora- 
tion or  both  of  them  combined,  although  the  employment  may  be 
terminated  at  the  will  of  either ;  but  may  continue  while  the  em- 
ployee lives;  his  employment  with  the  corporation  remains  a 
part  of  what  is  called  his  ''record,"  by  which  he  must  be  judged 
whenever  afterwards  he  may  be  in  search  of  employment.  The 
reputation  of  the  dismissed  employee  is  an  essential  part  of  his 
personal  rights — of  his  right  of  personal  security  (1  Black. 
Com.  129;  3  id.  119).  Even  the  common  law  regarded  a  man's 
public  repute  as  a  fact  having  a  bearing  upon  his  ability  to  earn 
a  livelihood ;  looked  upon  a  good  reputation  in  a  particular  trade 
or  calling  as  having  special  pecuniary  value ;  regarded  a  pro- 
spective employer  as  privileged  to  make  inquiries  about  what  his 
would-be  employee  had  done  in  a  former  place  of  employment; 
conferred  upon  the  former  employer  a  privilege  to  communicate 
the  truth  in  reply.  What  more  reasonable  than  for  the  legisla- 
ture of  Missouri  to  deem  that  the  public  interest  required  it  to 
treat  corporations  as  having,  in  a  peculiar  degree,  the  reputation 
and  well-being  of  their  former  employees  in  their  keeping,  and 
to  convert  what  otherwise  might  be  but  a  legal  privilege,  or 
under  prevailing  customs  a  ''moral  duty,"  into  a  legal  duty,  by 
requiring,  as  this  statute  does,  that  when  an  employee  has  been 
discharged  or  has  voluntarily  left  the  service  it  shall  give  him,  on 
ills  request,  a  letter  setting  forth  the  nature  and  character  of  his 
service  and  its  duration,  and  truly  stating  what  cause,  if  any,  led 
him  to  quit  such  service. 

It  is  not  for  us  to  point  out  the  grounds  upon  which  the 
state  legislature  acted,  or  to  indicate  all  the  grounds  that  occur 
to  us  as  being  those  upon  which  they  may  have  acted.  AVe  have 
not  attempted  to  do  this ;  but  merely  to  indicate  sufficient  grounds 
upon  which  they  reasonably  might  have  acted  and  possibly  did 
act  to  show  that  it  is  not  demonstrated  that  they  acted  arbi. 
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tranly,  and  hence  that  there  is  no  sufficient  reason  for  holding 
that  the  statute  deprives  the  corporation  of  its  liberty  or  prop- 
erty without  due  process  of  law. 

The  ar^imont  under  the  "equal  protection"  clause  is  unsub- 
stantial. As  we  are  assured  by  the  opinion  of  the  Supreme  Court, 
the  mischiefs  to  which  the  statute  is  directed  are  peculiarly  an 
outgrowth  of  existing  practices  of  corporations  and  -are  sus- 
ceptible of  a  corrective  in  the^r  case  not  so  readily  applied  in 
the  case  of  individual  employers,  presumably  less  sj^stematic  in 
their  methods  of  employment  and  dismissal.  There  is  no  diffi- 
culty, therefore,  in  sustaining  the  legislature  in  placing  cor- 
porations in  one  class  and  individuals  in  another.  See  Mallin- 
ckrodt  Chemical  Works  v.  St.  Louis,  238  U.  S.  41,  55-56.  And 
the  act  applies  to  all  corporations  doing  business  in  the  State, 
whether  incorporated  under  its  laws  or  not.     .     ,    . 

The  judgment  under  review  must  be  and  is 

Affirmed. 

TnE  Chief  Justice,  Mr.  Justice  Van  Devanter  and  Mr. 
Justice  McReynolds  dissent. 


MEYER  V.  STATE  OF  NEBRASKA. 

Supbe:^ie  Ck)URT  of  the  United  States.     1923. 
262  United  States,  390. 

Error  to  the  Supreme  Court  of  the  State  of  Nebraska. 

(By  an  act  approved  April  9,  1919,  the  Legislature  of  Ne- 
braska provided  as  follows: 

"Section  1.  No  person,  individually  or  as  a  teacher,  shall,  in 
any  private,  denominational,  parochial  or  public  school,  teach 
any  subject  to  any  person  in  any  language  other  than  the  Eng- 
li.sh  language. 

"Sec.  2.  Languages,  other  than  the  English  language,  may  be 
taught  as  langungfs  only  after  a  pupil  shall  have  attained  and 
successfully  pa.ssed  the  eighth  grade.     .     .     ." 

Plaintiff  in  error  was  tried  and  convicted  in  the  District 
Court  for  Hamilton  County,  Nebraska,  under  an  information 
which  charged  that  while  an  instructor  in  Zion  Parochial  School 
he  unlawfully  taught  the  subject  of  reading  in  the  German 
language  to  a  child  of  ten  who  had  not  attained  and  successfully 
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passed  the  eighth  grade.  His  conviction  was  affirmed  by  the 
Supreme  Court  of  Nebraska,  107  Neb.  657,  and  he  then  sued 
out  a  writ  of  error.] 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
court.    .    .     . 

The  problem  for  our  determination  is  whether  the  statute 
as  construed  and  applied  unreasonably  infringes  the  liberty 
guaranteed  to  the  plaintiff  in  error  by  the  Fourteenth  Amend- 
ment. ''No  State  shall  .  .  .  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law." 

Wliile  this  Court  has  not  attempted  to  de^ne  with  exactness 
the  liberty  thus  guaranteed,  the  term  has  received  much  con- 
sideration and  some  of  the  included  things  have  been  definitely 
stated.  Without  doubt,  it  denotes  not  merely  freedom  from 
bodily  restraint  but  also  the  right  of  the  individual  to  contract, 
to  engage  in  any  of  the  common  occupations  of  life,  to  acquire 
useful  knowledge,  to  marry,  establish  a  home  and  bring  up  chil- 
dren, to  worship  God  according  to  the  dictates  of  his  own  con- 
science, and  generally  to  enjoy  those  privileges  long  recognized 
at  common  law  as  essential  to  the  orderly  pursuit  of  happiness  by 
free  men.  .  .  .  The  established  doctrine  is  that  this  liberty 
may  not  be  interfered  with,  under  the  guise  of  protecting  the 
public  interest,  by  legislative  action  which  is  arbitrary  or  without 
reasonable  relation  to  some  purpose  within  the  competency  of 
the  State  to  effect.  Determination  by  the  legislature  of  what 
constitutes  proper  exercise  of  police  power  is  not  final  or  con- 
clusive but  is  subject  to  supervision  by  the  courts.  Lawton  v. 
Steele,  152  U.  S.  133,  137. 

The  American  people  have  always  regarded  education  and 
acqiiisition  of  knowledge  as  matters  of  supreme  importance 
which  should  be  diligently  promoted.  The  Ordinance  of  1787 
declares,  "Religion,  morality,  and  knowledge  being  necessary 
to  good  government  and  ^he  happiness  of  mankind,  schools  and 
the  means  of  education  shall  forever  be  encouraged."  Corre- 
sponding to  the  right  of  control,  it  is  the  natural  duty  of  the 
parent  to  give  his  children  education  suitable  to  their  station  in 
life ;  and  nearly  all  the  States,  including  Nebraska,  enforce  this 
obligation  by  compulsory  laws. 

Practically,  education  of  the  young  is  only  possible  in  schools 
conducted  by  especially  qualified  persons  who  devote  themselves 
thereto.  The  calling  always  has  been  regarded  as  useful  and 
honorable,  essential,  indeed,  to  the  public  welfare.     Mere  knowl- 
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edge  of  the  German  language  cannot  reasonably  be  regarded  as 
harmful.  Heretofore  it  has  been  commonly  looked  upon  as 
helpful  and  desirable.  Plaintiff  in  error  taught  this  language 
in  school  as  part  of  his  occupation.  His  right  thus  to  teach  and 
the  right  of  parents  to  engage  him  so  to  instruct  their  children, 
we  think,  arc  within  the  liberty  of  the  Amendment. 

The  challenged  statute  forbids  the  teaching  in  school  of  any 
subject  except  in  English;  also  the  teaching  of  any  other  lan- 
guage until  the  pupil  has  attained  and  successfully  passed  the 
eighth  grade,  which  is  not  usually  accomplished  before  the  age 
of  twelve.  The  Supreme  Court  of  the  State  has  held  that  "the 
so-called  ancient  or  dead  languages"  are  not  "within  the  spirit 
or  the  purpose  of  the  act."  Nebraska  District  of  Evangelical 
Lutheran  Synod  v.  McKelvie,  187  N.  W.  927.  Latin,  Greek, 
Hebrew  are  not  proscribed;  but  German,  French,  Spanish, 
Italian  and  every  other  alien  speech  are  within  the  ban.  Evi-' 
dently  the  legislature  has  attempted  materially  to  interfere  with 
the  calling  of  modern  language  teachers,  with  the  opportunities 
of  pupils  to  acquire  knowledge,  and  with  the  power  of  parents 
to  control  the  education  of  their  own. 

It  is  said  the  purpose  of  the  legislation  was  to  promote  civic 
development  by  inhibiting  training  and  education  of  the  im- 
mature in  foreign  tongues  and  ideals  before  they  could  learn 
English  and  acquire  American  ideals;  and  "that  the  English 
language  should  be  and  become  the  mother  tongue  of  all  children 
reared  in  this  State."  It  is  also  affirmed  that  the  foreign  born 
population  is  very  large,  that  certain  communities  commonly  use 
foreign  words,  follow  foreign  leaders,  move  in  a  foreign  atmos- 
phere, and  that  the  children  are  thereby  hindered  from  be- 
coming citizens  of  the  most  useful  type  and  the  public  safety 
is  imperiled. 

That  the  State  may  do  much,  go  very  far,  indeed,  in  order 
to  improve  the  quality  of  its  citizens,  physically,  mentally  and 
morally,  is  clear;  but  the  individual  has  certain  fundamental 
rijfhts  whifh  must  be  respected.  The  protection  of  the  Consti- 
tution extends  to  all,  to  those  who  speak  other  languages  as 
well  as  to  those  bom  with  English  on  the  tongue.  Perhaps  it 
would  be  highly  advantageous  if  all  had  ready  understanding 
of  our  ordinary  speech,  but  this  cannot  be  coerced  by  methods 
which  conflict  with  the  Constitution — a  desirable  end  cannot  be 
promoted  by  prohibited  means.     .     .     . 

The  desire  of  the  legislature  to  foster  a  homogeneous  people 
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with  American  ideals  prepared  readily  to  understand  current 
discussions  of  civic  matters  is  easy  to  appreciate.  Unfortunate 
experiences  during  the  late  war  and  aversion  toward  every 
characteristic  of  truculent  adversaries  were  certainly  enough 
to  quicken  that  aspiration.  But  the  means  adopted,  we  think, 
exceed  the  limitations  upon  the  power  of  the  State  and  conflict 
with  rights  assured  to  plaintiff  in  error.  The  interference  is 
plain  enough  and  no  adequate  reason  therefor  in  time  of  peace 
and  domestic  tranquility  has  been  shown. 

The  power  of  the  State  to  compel  attendance  at  some  school 
and  to  make  reasonable  regulations  for  all  schools,  including 
a  requirement  that  they  shall  give  instructions  in  English,  is 
not  questioned.  Nor  has  challenge  been  made  of  the  State's 
power  to  prescribe  a  curriculum  for  institutions  which  it  sup- 
ports. Those  matters  are  not  within  the  present  controversy. 
Our  concern  is  with  the  prohibition  approved  by  the  Supreme 
Court.  Adams  v.  Tanner,  244  U.  S.  590,  594,  pointed  out  that 
mere  abuse  incident  to  an  occupation  ordinarily  useful  is  not 
enough  to  justify  its  abolition,  although  regulation  may  be  en- 
tirely proper.  No  emergency  has  arisen  which  renders  knowl- 
edge by  a  child  of  some  language  other  than  English  so  clearly 
harmful  as  to  justify  its  inhibition  with  the  consequent  infringe- 
ment of  rights  long  freely  enjoyed.  We  are  constrained  to  con- 
clude that  the  statute  as  applied  is  arbitrary  and  without  rea- 
sonable relation  to  any  end  within  the  competenc}^  of  the  State. 

As  the  statute  undertakes  to  interfere  only  with  teaching 
which  involves  a  modern  language,  leaving  complete  freedom 
as  to  other  matters,  there  seems  no  adequate  foundation  for  the 
suggestion  that  the  purpose  was  to  protect  the  child's  health 
by  limiting  his  mental  activities.  It  is  well  kno\vn  that  pro- 
ficiency in  a  foreign  language  seldom  comes  to  one  not  instructed 
at  an  early  age,  and  experience  shows  that  this  is  not  injurious  to 
the  health,  morals  or  understanding  of  the  ordinary  child. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed. 

Mr.  Justice  Holmes,  dissenting. 

We  all  agree,  I  take  it,  that  it  is  desirable  that  all  the  citizens 
of  the  United  States  should  speak  a  common  tongue,  and  there- 
fore that  the  end  aimed  at  by  the  statute  is  a  lawful  and  proper 
one.     The  only  question  is  whether  the  means  adopted  deprive 
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tcacliers  of  the  liberty  secured  to  them  by  the  Fourteenth  Amend- 
ment. It  is  with  hesitation  and  unwillingness  that  I  differ  from 
ray  brethren  with  regard  to  a  law  like  this  but  I  cannot  bring 
ray  mind  to  believe  that  in  some  circumstances,  and  circumstances 
existing  it  is  said  in  Nebraska,  the  statute  might  not  be  regarded 
as  a  reasonable  or  even  necessary  method  of  reaching  the  de- 
sired result.  The  part  of  the  act  with  which  we  are  concerned 
deals  with  the  teaching  of  young  children.  Youth  is  the  time 
when  familiarity  with  a  language  is  established  and  if  there  are 
sections  in  the  State  where  a  child  would  hear  only  Polish  or 
French  or  German  spoken  at  home  I  am  not  prepared  to  say 
that  it  is  unreasonable  to  provide  that  in  his  early  years  he 
shall  hear  and  speak  only  English  at  school.  But  if  it  is  rea- 
sonable it  is  not  an  undue  restriction  of  the  liberty  either  of 
teacher  or  scholar.  No  one  would  doubt  that  a  teacher  might  be 
forbidden  to  teach  many  things,  and  the  only  criterion  of  his 
liberty  under  the  Constitation  that  I  can  think  of  is  "whether, 
considering  the  end  in  view,  the  statute  passes  the  bounds  of 
reason  and  assumes  the  character  of  a  merely  arbitrary  fiat." 
Purity  Extract  &  Tonic  Co.  v.  Lynch,  226  U.  S.  192,  204.  Hebe 
Co.  V.  Shaw,  248  U.  S.  297,  303.  Jacob  Ruppert  v.  Caffey,  251 
U.  S.  264.  I  think  I  appreciate  the  objection  to  the  law  but  it 
appears  to  me  to  present  a  question  upon  which  men  reasonably 
might  differ  and  therefore  I  am  unable  to  say  that  the  Consti- 
tution of  the  United  States  prevents  the  experiment  being  tried. 

Mr.  Justice  Sutherland  concurs  in  this  opinion. 

NoTK. — In  considering  the  meaning  of  the  term  "liberty"  in  the  Four- 
teenth Amonrlmont,  the  Supreme  Court  said  in  Allgeyer  v.  Louisiana 
(1897).  165  U.  S.  578: 

The  "liberty"  mentioned  in  that  amendment  means,  not  only 
the  right  of  the  citizen  to  be  free  from  the  mere  physical  re- 
straint of  his  person,  as  by  incarceration,   but  the  term  is  deemed 
to  embrace  the  right  of  the  citizen  to  be  free  in  the  enjoyment 
of  all  his  faculties;  to  be  free  to  use  them  in  all  lawful  ways; 
10   live   and   work   where   he   will;    to   earn   his   livelihood   by 
any   lawful   calling;    to   pursue   any   livelihood   or  avocation; 
and   for  that  purpose  to  enter   into  all   contracts  which   may 
be   proper,    necessary,    and    essential    to    his    carrying   out    to 
a  successful  conclusion  the  purposes  above  mentioned. 
In  his  concurring  opinion  In   Butchers'  Union   Slaughter  House  Co. 
V.  Crescent  City  Live-Stock  Landing  Co.   (1883),  111  U.  S.  746,  7G2,  Mr. 
.TuHtlce  Bradley  said  that  "the  right  to  follow  any  of  the  common  occu- 
pations of  life   Is  an   inalienable  right.     It  was   formulated   aa  such 
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under  the  phrase  'pursuit  of  happiness'  In  the  Declaration  of  Independ- 
ence, which  commenced  with  the  fundamental  proposition  that  'all  meij 
are  created  equal;  that  they  are  endowed  by  their  Creator  with  cer 
tain  inalienable  rights;  that  among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness.'  This  right  is  a  large  ingredient  in  the  civil  liberty 
of  the  citizen." 

While  in  general  the  right  to  pursue  any  occupation  is  a  part  of 
the  liberty  of  the  individual,  the  right  is  not  unqualified  but  is  subject 
to  the  police  power.  In  the  public  interest  a  business  may  not  only  bo 
regulated  but  entirely  prohibited.  The  Supreme  Court  has  sustained 
State  statutes  or  ordinances  which  forbade  the  manufacture  and  sale 
of  oleomargarine,  Powell  v.  Pennsylvania  (1887),  127  U.  S.  678;  or 
the  sale  of  cigarettes,  Austin  v.  Tennessee  (1900),  179  U.  S.  343;  or  the 
selling  of  futures  in  grain,  Booth  v.  Illinois  (1902),  184  U.  S.  425;  or 
the  selling  of  stocks  on  margin,  Otis  v.  Parker  (1903),  187  U.  S.  606; 
or  the  keeping  of  billiard  halls.  Murphy  v.  California  (1912),  225  U.  S. 
G23;  or  the  selling  of  trading  stamps,  Rast  v.  Van  Deman  &  Lewis  Co. 
(1916),  240  U.  S.  342.  Business  practices  may  be  regulated  even  to  the 
extent  of  interfering  with  that  freedom  of  contract  which  is  part  of  the 
liberty  of  the  individual.  Store  orders  issued  in  payment  of  wages  may 
be  made  redeemable  in  cash,  Knoxville  Iron  Co.  v.  Harbison  (1901), 
183  U.  S.  13,  even  when  by  contract  such  orders  were  accepted  in  con- 
sideration of  the  payment  of  wages  in  advance,  Keokee  Coke  Co.  v. 
Taylor  (1914),  234  U.  S.  224.  Contracts  with  sailors  to  pay  their 
wages  in  advance  may  be  forbidden,  Patterson  v.  Bark  Eudora  (1903), 
190  U.  S.  169.  Employers  of  miners  may  be  required  to  pay  for  coal 
by  weight  before  screening,  McLean  v.  Arkansas  (1909),  211  U.  S.  539. 
Railways  may  be  required  to  pay  their  employes  semi-monthly  and 
may  be  forbidden  to  enter  into  contracts  varying  the  time  of  payment, 
Erie  Ry.  v.  Williams  (1914),  233  U.  S.  685.  Congress  may  limit  the 
amount  which  attorneys  may  charge  for  prosecuting  claims  against  the 
United  States,  any  contract  to  the  contrary  notwithstanding,  Calhoun 
V.  Massie  (1920),  253  U.  S.  170.  In  upholding  a  statute  which  limited 
to  ten  dollars  the  fee  which  an  attorney  or  agent  might  charge  for 
presenting  an  application  for  a  pension,  the  Court,  in  Frisbie  v.  United 
States   (1895),  157  U.  S.  ICO,  165,  said: 

While  it  may  be  conceded  that,  generally  speaking,  among 
the  Inalienable  rights  of  the  citizen  is  that  of  the  liberty  of 
contract,  yet  such  liberty  Is  not  absolute  and  universal.  It  Is 
within  the  undoubted  power  of  government  to  restrain  some 
individuals  from  all  contracts,  as  well  as  all  individuals  from 
some  contracts.  It  may  deny  to  all  the  right  to  contract  for 
the  purchase  or  sale  of  lottery  tickets;  to  the  minor  the  right 
to  assume  any  obligations,  except  for  the  necessaries  of  exist- 
ence; to  the  common  carrier  the  power  to  make  any  contract 
releasing  himself  from  negligence,  and.  Indeed,  may  restrain 
all  engaged  In  any  employment  from  any  contract  In  the 
course  of  that  employment  which  is  against  public  policy.  The 
possession  of  this  power  by  government  in  no  manner  conflicts 
with  the  proposition  that,  generally  speaking,  every  citizen  has 
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a  right  freely  to  contract  for  the  price  of  his  labor,  services, 

or  property. 
As  to  the  historical  meaning  of  the  word  liberty,  see  an  article  by 
C.  E.  Shattuck,  The  Meaning  of  the  Term  "Liberty"  in  Federal  and 
State  Constitutions,  Harvard  Laio  Review,  iv,  365,  As  to  the  judicial 
interpretation  of  the  word,  see  Allgeyer  v.  Louisiana  (1897),  165  U.  S. 
578,  where  the  cases  are  well  summarized,  and  Jacobsori  v.  Massachu- 
setts (1905),  197  U.  S.  11,  an  excellent  discussion  of  the  relation  of 
personal  liberty  and  the  police  power.  See  also  Pound,  Liberty  of 
Contract,  Yale  Law  Journal,  xviii,  454;  Freund,  The  Police  Power,  chs. 
xxi-xxiii,  and  Cooley,  Constitutional  Limitations. 


Section  4.     Due  Process  as  to  Property. 
DAVIDSON  V.  NEW  ORLEANS. 

SuPREMK  Court  of  the  United  States.     1878. 
96  United  States,  97. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

On  the  7th  of  December,  1871,  the  petition  of  the  city  of  New 
Orleans  .  .  .  was  filed  in  the  Seventh  District  Court  for  the 
Parish  of  Orleans,  setting  forth  an  assessment  on  certain  real 
rstate,  made  under  the  statutes  of  Louisiana,  for  draining  the 
swamp  lands  within  the  parishes  of  Carroll  and  Orleans;  and 
asking  that  the  assessment  should  be  homologated  by  the  judg- 
ment of  the  court.  The  estate  of  John  Davidson  was  assessed 
for  various  parcels  in  different  places  for  about  $50,000.  His 
widow  and  testamentary  executrix  appeared  in  that  court  and 
filed  exr-cptions  to  the  assessment ;  and  the  court  refused  the 
order  of  homologation,  and  set  aside  the  entire  assessment,  with 
U'ave  to  the  plaintiffs  to  present  a  new  tableau. 

On  appeal  from  this  decree,  the  Supreme  Court  of  Louisiana 
reversed  it,  and  ordered  the  dismissal  of  the  oppositions,  and 
decreed  that  the  assessment-roll  presented  be  approved  and 
homologati^d,  and  that  the  approval  and  homologation  so  ordered 
should  operate  as  a  judgment  against  the  property  described  in 
the  assessment-roll,  and  also  against  the  owner  or  owners  thereof. 
Mrs.  Davidson  then  sued  out  the  writ  of  error  by  which  this 
judgment  is  now  brought  here  for  review. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  objections  raised  in  the  State  courts  to  the  assessment  were 
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numerous  and  varied,  including  constitutional  objections  to  the 
statute  under  which  the  assessment  was  made.  .  .  .  And  al- 
though counsel  for  the  plaintiff  in  error  concede,  in  the  first 
Great  Charter,  in  connection  ^vith  the  writ  of  habeas  corpus,  the 
trial  by  jury,  and  other  guarantees  of  the  rights  of  the  subject 
against  the  oppression  of  the  crown.  In  the  series  of  amendments 
to  the  Constitution  of  the  United  States,  proposed  and  adopted 
immediately  after  the  organization  of  the  government,  which  were 
dictated  by  the  jealousy  of  the  States  as  further  limitations  upon 
the  power  of  the  Federal  government,  it  is  found  in  the  fifth,  in 
connection  with  other  guarantees  of  personal  rights  of  the  same 
character.  Among  these  are  protection  against  prosecutions  for 
crimes,  unless  sanctioned  by  a  grand  jury;  against  being  twice 
tried  for  the  same  offense;  against  the  accused  being  compelled, 
in  a  criminal  case,  to  testify  against  himself ;  and  against  taking 
private  property  for  public  use  without  just  compensation. 

Most  of  these  provisions,  including  the  one  under  considera- 
tion, either  in  terms  or  in  substance,  have  been  embodied  in  the 
constitutions  of  the  several  States,  and  in  one  shape  or  another 
have  been  the  subject  of  judicial  construction. 

It  must  be  confessed,  however,  that  the  constitutional  meaning 
or  value  of  the  phrase  ''due  process  of  law,"  remains  to-day 
without  that  satisfactory  precision  of  definition  which  judicial 
decisions  have  given  to  nearly  all  the  other  guarantees  of  per- 
sonal rights  found  in  the  constitutions  of  the  several  States  and 
of  the  United  States. 

It  is  easy  to  see  that  when  the  great  barons  of  England  wrung 
from  King  John,  at  the  point  of  the  sword,  the  concession  that 
neither  their  lives  nor  their  property  should  be  disposed  of  by  the 
crown,  except  as  provided  by  the  law  of  the  land,  they  meant  by 
"law  of  the  land'*  the  ancient  and  customary  laws  of  the  English 
people,  or  laws  enacted  by  the  Parliament  of  which  those  barons 
were  a  controlling  element.  It  was  not  in  their  minds,  therefore, 
to  protect  themselves  against  the  enactment  of  laws  by  the  Parlia- 
ment of  England.  But  when,  in  the  year  of  grace  1866,  there  is 
placed  in  the  Constitution  of  the  United  States  a  declaration  that 
"no  State  shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,"  can  a  State  make  anything  due  proc- 
ess of  law  which,  by  its  o^v^l  legislation,  it  chooses  to  declare 
such?  To  affirm  this  is  to  hold  that  the  prohibition  to  the  States 
is  of  no  avail,  or  has  no  application  where  the  invasion  of  private 
rights  is  effected  under  the  forms  of  State  legislation.    It  seems 
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to  us  that  a  statute  which  declares  in  terms,  and  without  more, 
that  the  full  and  exclusive  title  of  a  described  piece  of  land, 
which  is  now  in  A.,  shall  be  and  is  hereby  vested  in  B.,  would,  if 
effectual,  deprive  A.  of  his  property  without  due  process  of 
law,  within  the  meaning  of  the  constitutional  provision. 

A  most  exhaustive  judicial  inquiry  into  the  meaning  of  the 
words  "due  process  of  law,"  as  found  in  the  fifth  amendment,  re- 
sulted in  the  unanimous  decision  of  this  court,  that  they  do  not 
necessarily  imply  a  regular  proceeding  in  a  court  of  justice,  or 
after  the  manner  of  such  courts.  Murray's  Lessee  et  al.  v.  Hobo- 
ken  Land  and  Improvement  Co.,  18  How.  272.     .     .     . 

It  is  not  a  little  remarkable,  that  while  this  provision  has  been 
in  the  Constitution  of  the  United  States,  as  a  restraint  upon  the 
authority  of  the  Federal  government,  for  nearly  a  century,  and 
while,  during  all  that  time,  the  manner  in  which  the  powers  of 
that  government  have  been  exercised  has  been  watched  with  jeal- 
ousy, and  subjected  to  the  most  rigid  criticism  in  all  its  branches, 
this  special  limitation  upon  its  powers  has  rarely  been  invoked  in 
the  judicial  forum  or  the  more  enlarged  theatre  of  public  discus- 
sion. But  while  it  has  been  a  part  of  the  Constitution,  as  a  re- 
straint upon  the  power  of  the  States,  only  a  very  few  years,  the 
docket  of  this  court  is  crowded  with  cases  in  which  we  are  asked 
to  hold  that  State  courts  and  State  legislatures  have  deprived 
their  own  citizens  of  life,  liberty,  or  property  without  due  process 
of  law.  There  is  here  abundant  evidence  that  there  exists  some 
strange  misconception  of  the  scope  of  this  provision  as  found  in 
the  fourteenth  amendment.  In  fact,  it  would  seem,  from  the  char- 
acter of  many  of  the  cases  before  us,  and  the  arguments  made  in 
them,  that  the  clause  under  consideration  is  looked  upon  as  a 
means  of  bringing  to  the  test  of  the  decision  of  this  court  the  ab- 
stract opinions  of  every  unsuccessful  litigant  in  a  State  court  of 
the  justice  of  the  decision  against  him,  and  of  the  merits  of  the 
legislation  on  which  such  a  decision  may  be  founded.  If,  there- 
fore, it  were  possible  to  define  what  it  is  for  a  State  to  deprive  a 
person  of  life,  liberty,  or  property  without  due  process  of  law,  in 
terms  which  would  cover  every  exercise  of  power  thus  forbidden 
to  the  State,  and  exclude  those  which  are  not,  no  more  useful 
construction  could  be  furnished  by  this  or  any  other  court  to  any 
part  of  the  foundamental  law. 

But,  apart  from  the  imminent  risk  of  a  failure  to  give  any 
definition  which  would  be  at  once  perspicuous,  comprehensive, 
and  satisfactory,  there  is  wisdom,  we  think,  in  the  ascertaining 
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of  the  intent  and  application  of  such  an  important  phrase  in  the 
Federal  Constitution,  by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall  require, 
with  the  reasoning  on  which  such  decisions  may  be  founded.  This 
court  is.  after  an  experience  of  nearly  a  century,  still  engaged  in 
defining  the  obligation  of  contracts,  the  regulation  of  commerce, 
and  other  powers  conferred  on  the  Federal  government,  or  limita- 
tions imposed  upon  the  States. 

As  contributing,  to  some  extent,  to  this  mode  of  determining 
what  class  of  cases  do  not  fall  within  its  provision,  we  lay  down 
the  following  proposition,  as  applicable  to  the  case  before  us : — 

That  whenever  by  the  laws  of  a  State,  or  by  State  authority,  a 
tax,  assessment,  servitude,  or  other  burden  is  imposed  upon  prop- 
erty for  the  public  use,  whether  it  be  for  the  whole  State  or  of 
some  more  limited  portion  of  the  community,  and  those  laws 
provide  for  a  mode  of  confirming  or  contesting  the  charge  thus 
imposed,  in  the  ordinary  courts  of  justice,  with  such  notice  to  the 
person,  or  such  proceeding  in  regard  to  the  property  as  is  appro- 
priate to  the  nature  of  the  case,  the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  his  property  without  due 
process  of  law,  however  obnoxious  it  may  be  to  other  objections. 

It  may  violate  some  provision  of  the  State  constitution  against 
unequal  taxation ;  but  the  Federal  Constitution  imposes  no  re- 
straint on  the  States  in  that  regard.  If  private  property  be  taken 
for  public  uses  without  just  comj)ensation,  it  must  be  remembered 
that,  when  the  fourteenth  amendment  was  adopted,  the  provision 
on  that  subject,  in  immediate  juxtaposition  in  the  fifth  amend- 
ment with  the  one  we  are  construing,  was  left  out,  and  this  was 
taken.  It  may  possibly  violate  some  of  those  principles  of  general 
constitutional  law,  of  which  we  could  take  jurisdiction  if  we  were 
sitting  in  review  of  a  Circuit  Court  of  the  United  States,  as  we 
were  in  Loan  Association  v.  Topeka  (20  Wall.  655).  But  how- 
ever this  may  be,  or  under  whatever  other  clause  of  the  Federal 
Constitution  we  may  review  the  case,  it  is  not  possible  to  hold 
that  a  party  has,  without  due  process  of  law,  been  deprived  of 
his  property,  when,  as  regards  the  issues  affecting  it,  he  has, 
by  the  laws  of  the  State,  a  fair  trial  in  a  court  of  justice,  accord- 
ing to  the  modes  of  proceeding  applicable  to  such  a  case.     .     .     . 

This  proposition  covers  the  present  case.  Before  the  assess- 
ment could  be  collected,  or  become  effectual,  the  statute  required 
that  the  tableau  of  assessments  should  be  filed  in  the  proper  Dis- 
trict Court  of  the  State;  that  personal  service  of  notice,  with 
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reasonable  time  to  object,  should  be  served  on  all  owners  who 
were  known  and  within  reach  of  process,  and  due  advertisement 
made  as  to  those  who  were  uukno\\Ti,  or  could  not  be  found.  This 
was  complied  ^sith ;  and  the  party  complaining  here  appeared, 
and  had  a  full  and  fair  hearing  in  the  court  of  the  first  instance, 
and  afterwards  in  the  Supreme  Court.  If  this  be  not  due  process 
of  law,  then  the  words  can  have  no  definite  meaning  as  used  in 
the  Constitution. 

One  or  two  errors  assigned,  and  not  mentioned  in  the  earlier 
part  of  this  opinion,  deserve  a  word  or  two. 

It  is  said  that  the  plaintiff's  property  had  previously  been 
assessed  for  the  same  purpose,  and  the  assessment  paid.  If  this 
be  meant  to  deny  the  riglit  of  the  State  to  tax  or  assess  property 
twice  for  the  same  purpose,  we  know  of  no  provision  in  the  Fed- 
eral Constitution  which  forbids  this,  or  which  forbids  unequal 
taxation  by  the  States.  If  the  act  under  which  the  former  assess- 
ment was  made  is  relied  on  as  a  contract  against  further  assess- 
ments for  the  same  purpose,  we  concur  with  the  Supreme  Court 
of  Louisiana  in  being  unable  to  discover  such  a  contract. 

It  is  also  said  that  part  of  the  property  of  plaintiff  which  was 
assessed  is  not  benefited  by  the  improvement.  This  is  a  matter  of 
detail  with  which  this  court  cannot  interfere,  if  it  were  clearly  so ; 
but  it  is  hard  to  fix  a  limit  within  these  two  parishes  where  prop- 
erty would  not  be  benefited  by  the  removal  of  the  swamps  and 
marshes  which  are  within  their  bounds. 

And  lastly,  and  most  strongly,  it  is  urged  that  the  court  rend- 
ered a  personal  judgment  against  the  owner  for  the  amount  of  the 
tax,  while  it  also  made  it  a  charge  upon  the  land.  It  is  urged 
with  force, — and  some  highly  respectable  authorities  are  cited  to 
support  the  proposition, — that  while  for  such  improvements  as 
this  a  part,  or  even  the  whole  of  a  man's  property  connected  with 
the  improvement  may  be  taken,  no  personal  liability  can  be  im- 
posed on  him  in  regard  to  it.  If  this  were  a  proposition  coming 
before  us  sitting  in  a  State  court,  or,  perhaps,  in  a  circuit  court 
of  the  United  States,  we  might  be  called  upon  to  decide  it;  but 
we  are  unable  to  see  that  any  of  the  provisions  of  the  Federal 
Constitution  authorizes  us  to  reverse  the  judgment  of  a  State 
court  on  that  question.  It  is  not  one  which  is  involved  in  the 
phra.se  "due  process  of  law,"  and  none  other  is  called  to  our 
attention  in  the  present  case. 
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As  there  is  no  error  in  the  judgment  of  the  Supreme  Court  of 
Louisiana,  of  which  this  court  has  cognizance,  it  is 

Affirmed. 

Mr.  Justice  Bradley.  In  the  conclusion  and  general  tenor 
of  the  opinion  just  read,  I  concur.  But  I  think  it  narrows  the 
scope  of  inquiry  as  to  what  is  due  process  of  law  more  than  it 
should  do. 

It  seems  to  me  that  private  property  may  be  taken  by  a  State 
without  due  process  of  law  in  other  ways  than  by  mere  direct 
enactment,  or  the  want  of  a  judicial  proceeding.  If  a  State,  by 
its  laws,  should  authorize  private  property  to  be  taken  for  public 
use  without  compensation  (except  to  prevent  its  falling  into  the 
hands  of  an  enemy,  or  to  prevent  the  spread  of  a  conflagration, 
or,  in  virtue  of  some  other  imminent  necessity,  where  the  prop- 
erty itself  is  the  cause  of  the  public  detriment),  I  think  it 
would  be  depriving  a  man  of  his  property  without  due  process 
of  law.  The  exceptions  noted  imply  that  the  nature  and  causa 
of  the  taking  are  proper  to  be  considered.  ...  I  think, 
therefore,  we  are  entitled,  under  the  fourteenth  amendment,  not 
only  to  see  that  there  is  some  process  of  law,  but  * '  due  process  of 
law/*  provided  by  the  State  law  when  a  citizen  is  deprived  of 
his  property;  and  that,  in  judging  what  is  "due  process  of  law," 
respect  must  be  had  to  the  cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the  power  of  eminent  domain, 
or  the  power  of  assessment  for  local  improvements,  or  none  of 
these;  and  if  found  to  be  suitable  or  admissible  in  this  special 
case,  it  will  be  adjudged  to  be  ''due  process  of  law";  but  if 
found  to  be  arbitrary,  oppressive,  and  unjust,  it  may  be  de- 
clared to  be  not  ''due  process  of  law."  Such  an  examination 
may  be  made  without  interfering  with  that  large  discretion 
which  every  legislative  power  has  of  making  wide  modifications 
in  the  forms  of  procedure  in  each  case,  according  as  the  hnvs, 
habits,  customs,  and  preferences  of  the  people  of  the  particular 
State  may  require. 
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HEAD  V.  AMOSKEAG  MANUFACTURING  COMPANY. 

Supreme  Court  of  the  United  States,     1885. 
113  United  States,  9. 

Error  to  the  Supreme  Court  of  the  State  of  New  Hampshire. 

In  the  petition  filed  in  the  State  court,  the  Amoskeag  Manu- 
facturing; Company  alleged  that  it  had  been  authorized  by  its- 
charter  to  purchase  and  hold  real  estate,  and  to  erect  thereon, 
such  dams,  canals,  mills,  buildings,  machines  and  works  as  it 
might  deem  necessary  or  useful  in  carrying  on  its  manufactures 
and  business ;  that  it  had  purchased  the  land  on  both  sides  of  the 
Merrimack  River  at  Amoskeag  Falls,  including  the  river  and 
falls,  and  had  there  built  mills,  dug  canals,  and  established  works, 
at  the  cost  of  several  millions  of  dollars,  and,  for  the  purpose 
of  making  the  whole  power  of  the  river  at  the  falls  available  for 
the  use  of  those  mills,  had  constructed  a  dam  across  the  river 
as  authorized  by  the  general  mill  act  of  New  Hampshire  enacted 
July  3,  1868 ;  that  the  construction  of  the  mills  and  dam,  to  raise 
the  water  for  working  the  mills,  for  creating  a  reservoir  of  water, 
and  for  equalizing  its  flow,  was  of  public  use  and  benefit  to  the 
people  of  the  State,  and  necessary  for  the  use  of  the  mills  for 
which  it  was  designed ;  and  that  Head,  the  owner  of  a  tract  of 
land,  described  in  the  petition,  and  bounded  by  the  river,  claimed 
damages  for  the  overflowing  thereof  by  the  dam,  which  the  cor- 
poration had  been  unable  satisfactorily  to  adjust;  and  prayed 
that  it  might  be  determined  whether  the  construction  of  the 
mills  and  dam,  and  the  flowing,  if  any,  of  Head's  land  to  the 
depth  and  extent  that  it  might  or  could  be  flowed  thereby,  were 
or  might  be  of  public  use  or  benefit  to  the  people  of  the  State, 
and  whether  they  were  necessary  for  the  mills,  and  that  damages, 
past  or  future,  to  the  land  by  the  construction  of  the  dam  might 
he  assessed  according  to  the  statute. 

At  successive  stages  of  the  proceedings,  by  demurrer,  by  re- 
quest to  the  court  after  the  introduction  of  the  evidence  upon 
a  trial  by  jury,  and  by  motion  in  arrest  of  judgment.  Head  ob- 
jected that  the  statute  was  unconstitutional,  and  that  the  petition 
fould  not  be  maintained,  because  they  contemplated  the  taking 
of  his  property  for  private  u.se,  in  violation  of  the  Fourteenth 
Amendment  of  the  Con.stitution  of  the  United  States,  which  de- 
clares that  no  State  shall  deprive  any  person  of  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
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the  equal  protection  of  the  laws;  as  well  as  in  violation  of  the 
Constitution  of  the  State,  the  Bill  of  Rights  of  which  declares 
that  all  men  have  certain  natural,  essential  and  inherent  rights, 
among  which  are  the  acquiring,  possessing  and  protecting  prop- 
erty, and  that  every  member  of  the  community  has  a  right  to  be 
protected  in  the  enjoj^ment  of  his  property. 

His  objections  were  overruled  by  the  highest  court  of  New 
Hampshire,  and  final  judgment  was  entered,  adjudging  that  the 
facts  alleged  in  the  petition  were  true,  and  that,  upon  payment 
or  tender  of  the  damages  assessed  by  the  verdict,  with  interest, 
and  fifty  per  cent  added,  making  in  all  the  sum  of  $572.43,  the 
company  have  the  right  to  erect  and  maintain  the  dam, 
and  to  flow  his  land  forever  to  the  depth  and  extent  to  which  it 
might  or  could  be  flowed  or  injured  thereby.  56  N.  H.  386 ; 
59  N.  H.  332,  563.     [Head  then  sued  out  a  writ  of  error.] 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court.     .     .     . 

The  position  that  the  plaintiff  in  error  has  been  denied  the 
equal  protection  of  the  laws  was  not  insisted  upon  at  the  argu- 
ment. The  single  question  presented  for  decision  is  whether  he 
has  been  deprived  of  his  property  without  due  process  of  law, 
in  violation  of  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States.     .    .    . 

The  plaintiff  in  error  contends  that  his  property  has  been 
taken  by  the  State  of  New  Hampshire  for  private  use,  and  that 
any  taking  of  private  property  for  private  use  is  without  due 
process  of  law. 

The  defendant  in  error  contends  that  the  raising  of  a  water 
power  upon  a  running  stream  for  manufacturing  purposes  is  a 
public  use ;  that  the  statute  is  a  constitutional  regulation  of  the 
rights  of  riparian  owners;  and  that  the  remedy  given  by  the 
statute  is  due  process  of  law. 

General  mill  acts  exist  in  a  great  majority  of  the  States  of 
the  Union.  Such  acts,  authorizing  lands  to  be  taken  or  flowed 
in  invitum,  for  the  erection  and  maintenance  of  mills,  existed 
in  Virginia,  IMaryland,  Delaware  and  North  Carolina,  as  well 
as  in  Massachusetts.  New  Hampshire  and  Rhode  Island,  before 
the  Declaration  of  Independence ;  and  exist  at  this  day  in  each  of 
these  States,  except  Maryland,  where  they  were  repealed  in 
1832.  One  passed  in  North  Carolina  in  1777  has  remained  upon 
the  statute-book  of  Tennessee.  They  were  enacted  in  Maine, 
Kentucky,  Missouri  and  Arkansas,  soon  after  their  admission 
into  the  Union,    They  were  passed  in  Indiana,  Illinois,  Michigan, 
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Wisconsin,  Iowa,  Nebraska,  Minnesota,  Mississippi,  Alabama  and 
Florida,  while  they  were  yet  Territories,  and  re-enacted  after 
they  became  States.  They  were  also  enacted  in  Pennsylvania  in 
1803,  in  Connecticut  in  1864,  and  more  recently  in  Vermont, 
Kansas,  Oregon,  West  Virginia  and  Georgia,  but  were  afterwards 
repealed  in  Georgia.     .     .     . 

In  most  of  those  States,  their  validity  has  been  assumed,  with- 
out dispute;  and  they  were  never  adjudged  to  be  invalid  any- 
where until  since  1870,  and  then  in  three  States  only,  and  for 
incompatibility  with  their  respective  Constitutions.     .     .     . 

The  principle  objects,  no  doubt,  of  the  earlier  acts  were  grist 
mills;  and  it  has  been  generally  admitted,  even  by  those  courts 
which  have  entertained  the  most  restricted  view  of  the  legislative, 
power,  that  a  grist  mill  which  grinds  for  all  comers,  at  tolls  fixed 
by  law,  is  for  a  public  use.     .     .     . 

But  the  statutes  of  many  States  are  not  so  limited,  either  in 
terms,  or  in  the  usage  under  them.  In  Massachusetts,  for  more 
than  half  a  century,  the  mill  acts  have  been  extended  to  mills  for 
any  manufacturing  purpose.  .  .  .  And  throughout  New 
England,  as  well  as  in  Pennsylvania,  Virginia,  North  Carolina, 
Kentucky,  and  many  of  the  Western  States,  the  statutes  are 
equally  comprehensive. 

It  has  been  held  in  many  cases  of  high  authority,  that  special 
acts  of  incorporation,  granted  by  the  legislature  for  the  establish- 
ment of  dams  to  increase  and  improve  the  water  power  of  rivers 
and  navigable  waters,  for  mechanical  and  manufacturing  pur- 
poses, are  for  a  public  use.     .     .     . 

In  some  of  those  cases,  the  authority  conferred  by  general 
mill  acts  upon  any  o^vner  of  land  upon  a  stream  to  erect  and 
maintain  a  mill  on  his  own  land  and  to  flow  the  land  of  others, 
for  manufacturing  purposes,  has  been  considered  as  resting 
on  the  right  of  eminent  domain,  by  reason  of  the  advantages 
inuring  to  the  public  from  the  improvement  of  water  power 
and  the  promotion  of  manufactures.     .     .     . 

The  question  whether  the  erection  and  maintenance  of  mills  for 
manufacturing  purposes  under  a  general  mill  act,  of  which  any 
owner  of  land  upon  a  stream  not  navigable  may  avail  himself 
at  will,  can  be  upheld  as  a  taking,  by  delegation  of  the  right  of 
eminent  domain,  of  private  property  for  public  use,  in  the  con- 
stitutional sen.se,  is  so  important  and  far  reaching,  that  it  does 
not  become  this  court  to  express  an  opinion  upon  it,  when  not 
required  for  the  determination  of  the  rights  of  the  parties  before 
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it.  We  prefer  to  rest  the  decision  of  this  case  upon  the  ground 
that  such  a  statute,  considered  as  regulating  the  manner  in  which 
the  rights  of  proprietors  of  lands  adjacent  to  a  stream  may  be 
asserted  and  enjoyed,  with  a  due  regard  to  the  interests  of  all, 
and  to  the  public  good,  is  within  the  constitutional  power  of  the 
legislature. 

When  property,  in  which  several  persons  have  a  common  in- 
terest, cannot  be  fully  and  beneficially  enjoyed  in  its  existing 
condition,  the  law  often  provides  a  way  in  which  they  may  com- 
pel one  another  to  submit  to  measures  necessary  to  secure  its 
beneficial  enjoyment,  making  equitable  compensation  to  any 
whose  control  of  or  interest  in  the  property  is  thereby  modified. 

In  the  familiar  case  of  land  held  by  several  tenants  in  common, 
or  even  by  joint  tenants  with  right  of  survivorship,  any  one 
of  them  may  compel  a  partition,  upon  which  the  court,  if  the 
land  cannot  be  equally  divided,  will  order  owelty  to  be  paid,  or 
in  many  States,  under  statutes  the  constitutionality  of  which  has 
never  been  denied,  will,  if  the  estate  is  such  that  it  cannot  be  di- 
vided, either  set  it  off  to  one  and  order  him  to  compensate  the 
others  in  money,  or  else  order  the  whole  estate  to  be  sold.  .  .  . 
Water  rights  held  in  common,  incapable  of  partition  at  law,  may 
be  the  subject  of  partition  in  equity,  either  by  apportioning  the 
time  and  extent  of  use,  or  by  a  sale  of  the  right  and  a  division 
of  the  proceeds.     .     .     . 

At  the  common  law,  as  Lord  Coke  tells  us,  **If  two  tenants  in 
common,  or  joint  tenants,  be  of  an  house  or  mill,  and  it  fall  in 
decay,  and  the  one  is  willing  to  repair  the  same,  and  the  other 
will  not,  he  that  is  willing  shall  have  a  writ  de  reparatione 
facienda;  and  the  writ  saith,  ad  reparationem  et  sustentationem 
ejusdcm  domus  teneantur;  whereby  it  appeareth  that  owners 
are  in  that  case  bound  pro  bono  publico  to  maintain  houses  and 
mills  which  are  for  habitation  and  use  of  men."  Co.  Lit.  200  h; 
4  Kent  Com.  370.  In  the  same  spirit,  the  statutes  of  JMassachu- 
setts,  for  a  hundred  and  seventy-five  years,  have  provided  that 
any  tenant  in  common  of  a  mill  in  need  of  repair  may  notify  a 
general  meeting  of  all  the  o\^Tiers  for  consultation,  and  that,  if 
any  one  refuses  to  attend,  or  to  agree  with  the  majority,  or  to 
pay  his  share,  the  majority  may  cause  the  repairs  to  be  made, 
and  recover  his  share  of  the  expenses  out  of  the  mill  or  its  profits 
or  earnings.  .  .  .  And  the  statutes  of  New  Hampshire,  for 
more  than  eighty  years,  have  made  provision  for  compelling  the 
repair  of  mills  in  such  cases.    .    .    . 
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Tlie  statutes  which  have  long  existed  in  many  States  authoriz- 
ing the  majority  of  the  owners  in  severalty  of  adjacent  meadow 
or  swamp  lands  to  have  commissioners  appointed  to  drain  and 
improve  the  whole  tract,  by  cutting  ditches  or  otherwise,  and  to 
assess  and  levy  the  amount  of  the  expense  upon  all  the  proprie- 
tors in  proportion  to  the  benefits  received,  have  been  often  up- 
held, independently  of  any  effect  upon  the  public  health,  as 
reasonable  regulations  for  the  general  advantage  of  those  who 
are  treated  for  this  purpose  as  owners  of  a  common  property. 

By  the  maritime  law,  based,  as  Lord  Tenterden  observed,  on 
the  consideration  that  the  actual  employment  of  ships  is  ''a 
matter,  not  merely  of  private  advantage  to  the  owners,  but  of 
public  benefit  to  the  State,"  and  recognized  in  the  decisions  and 
the  rules  of  this  court,  courts  of  admiralty,  when  the  part- 
owners  of  a  ship  cannot  agree  upon  her  employment,  authorize 
the  majority  to  send  her  to  sea,  on  giving  security  to  the  dissent- 
ing minority,  to  bring  back  and  restore  the  ship,  or,  if  she  be 
lost,  to  pay  them  the  value  of  their  shares ;  and  in  such  case  the 
minority  can  neither  recover  part  of  the  profits  of  the  voyage 
nor  compensation  for  the  use  of  the  ship.  ...  If  the  part- 
owners  are  equally  divided  in  opinion  upon  the  manner  of  em- 
ploying the  ship,  then,  according  to  the  general  maritime  law, 
.  .  .  the  ship  may  be  ordered  to  be  sold  and  the  proceeds  dis- 
tributed among  them.     .     .     . 

But  none  of  the  cases,  thus  put  by  way  of  illustration,  so 
strongly  call  for  the  interposition  of  the  law  as  the  case  before 
us. 

The  right  to  the  use  of  running  water  is  puhlici  juris,  and 
common  to  all  the  proprietors  of  the  bed  and  banks  of  the 
stream  from  its  source  to  its  outlet.  Each  has  a  right  to  the 
rea.sonable  use  of  the  water  as  it  flows  past  his  land,  not  inter- 
fering with  a  like  reasonable  use  by  those  above  or  below  him. 
One  reasonable  use  of  the  water  is  the  use  of  the  power,  inherent 
in  the  fall  of  the  stream  and  the  force  of  the  current,  to  drive 
mills.  That  power  cannot  be  used  without  damming  up  the 
water,  and  thereby  causing  it  to  flow  back.  If  the  water  thus 
dammed  up  by  one  riparian  proprietor  spread  over  the  lands  of 
others,  they  could  at  common  law  bring  successive  actions 
again.st  him  for  the  injury  so  done  them,  or  even  have  the  dam 
abated.  Before  the  mill  acts,  therefore,  it  wa.s  often  impossible 
for  a  riparian  proprietor  to  use  the  water  power  at  all,  without 
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the  consent  of  those  above  hun.  The  purpose  of  these  statutes 
is  to  enable  any  riparian  proprietor  to  erect  a  mill  and  use  the 
water  power  of  the  stream,  provided  he  does  nut  interfere  with  an 
earlier  exercise  by  another  of  a  like  right  or  with  any  right  of 
the  public;  and  to  substitute,  for  the  common-law  remedies  of 
repeated  actions  for  damages  and  prostration  of  the  dam,  a  new 
form  of  remedy,  by  which  any  one  whose  land  is  flowed  can 
have  assessed,  once  for  all,  either  in  a  gross  sum  or  by  way  of 
annual  damages,  adequate  compensation  for  the  injury. 

This  view  of  the  principle  upon  which  general  mill  acts  rest 
has  been  fully  and  clearly  expounded  in  the  judgments  delivered 
by  Chief  Justice  Shaw  in  the  Supreme  Judicial  Court  of  Massa- 
chusetts. 

In  delivering  the  opinion  of  the  court  in  a  case  decided  in  1832, 
he  said:  "The  statute  of  1796  is  but  a  revision  of  a  former  law, 
and  the  origin  of  these  regulations  is  to  be  found  in  the  pro- 
vincial statute  of  1714.  They  are  somewhat  at  variance  with 
that  absolute  right  of  dominion  and  enjoyment  which  every 
proprietor  is  supposed  by  law  to  have  in  his  own  soil ;  and  in  as- 
certaining their  extent  it  will  be  useful  to  inquire  into  the  prin- 
ciple upon  which  they  are  founded.  We  think  they  will  be 
found  to  rest  for  their  justification,  partly  upon  the  interest 
which  the  community  at  large  has  in  the  use  and  employment 
of  mills,  and  partly  upon  the  nature  of  the  property,  which  is 
often  so  situated  that  it  could  not  be  beneficially  used  without 
the  aid  of  this  power.  A  stream  of  water  often  runs  through 
the  lands  of  several  proprietors.  One  may  have  a  sufficient  mill- 
site  on  his  own  land,  with  ample  space  on  his  own  land  for  a 
mill-pond  or  reservoir,  but  yet,  from  the  operation  of  the  well- 
known  physical  law  that  fluids  will  seek  and  find  a  level,  he 
cannot  use  his  own  property  without  flowing  the  water  back 
more  or  less  on  the  lands  of  some  other  proprietor.  We  think 
the  power  given  by  statute  was  intended  to  apply  to  such  cases, 
and  that  the  legislature  meant  to  provide  that,  as  the  public 
interest  in  such  case  coincides  with  that  of  the  mill-owner,  and 
as  the  mill-owner  and  the  owner  of  lands  to  be  flowed  cannot 
both  enjoy  their  full  rights,  without  some  interference,  the  latter 
shall  yield  to  the  former,  so  far  that  the  former  may  keep  up  his 
mill  and  head  of  water,  notwithstanding  the  damage  done  to  the 
latter,  upon  payment  of  an  equitable  compensation  for  the  real 
damage  sustained,  to  be  ascertained  in  the  mode  provided  by  the 
statute."     "From  this  view  of  the  object  and  purpose  cf  the 
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statute,  we  think  it  quite  manifest  that  it  was  designed  to  pro- 
vide for  the  most  useful  and  beneficial  occupation  and  enjoyment 
of  natural  stri'anis  and  watercourses,  where  the  absolute  right 
of  each  proprietor  to  use  his  own  land  and  water  privileges,  at 
his  own  pleasure,  cannot  be  fully  enjoyed,  and  one  must  of 
necessity,  in  some  degree,  yield  to  the  other."  Fiske  v.  Framing- 
ham  Manufacturing  Co,  12  Pick.  68,  70-72. 

In  another  case,  decided  almost  twenty  years  later,  he  said- 
"The  relative  rights  of  land-o^^^lers  and  mill-owners  are  founded 
on  the  established  rule  of  the  common  law,  that  every  proprietor, 
through  whose  territory  a  current  of  water  flows,  in  its  course 
towards  the  sea,  has  an  equal  right  to  the  use  of  it,  for  all  rea- 
souable  and  beneficial  purposes,  including  the  power  of  such 
stream  for  driving  mills,  subject  to  a  like  reasonable  and  bene- 
ficial use,  by  the  proprietors  above  him  and  below  him,  on  the 
same  stream.  Consequently  no  one  can  deprive  another  of  his 
equal  right  and  beneficial  use,  by  corrupting  the  stream,  by 
wholly  diverting  it,  or  stopping  it  from  the  proprietor  below  him, 
or  raise  it  artificially,  so  as  to  cause  it  to  flow  back  on  the  land 
of  the  proprietor  above.  This  rule,  in  this  Commonwealth,  is 
slightly  modified  by  the  mill  acts,  by  the  well-known  provision, 
that  when  a  proprietor  erects  a  dam  on  his  own  land,  and  tne 
effect  is,  by  the  necessary  operation  of  natural  laws,  that  the 
water  sets  back  upon  some  land  of  the  proprietor  above,  a  con- 
sequence which  he  may  not  propose  as  a  distinct  purpose,  but 
cannot  prevent,  he  shall  not  thereby  be  regarded  as  committing 
a  tort,  and  obliged  to  prostrate  his  dam,  but  may  keep  up  his 
dam,  paying  annual  or  gross  damages,  the  equitable  assessment 
of  which  is  provided  for  by  the  acts.  It  is  not  a  right  to  take 
and  use  iJ\e  land  of  the  proprietor  above,  against  his  will,  but  it 
IS  an  authority  to  use  his  own  land  and  water  privilege  to  his  own 
advantage  and  for  the  benefit  of  the  community.  It  is  a  pro- 
vision by  law,  for  regulating  the  rights  of  proprietors,  on  one 
and  the  same  stream,  from  its  rise  to  its  outlet,  in  a  manner 
best  calculated,  on  the  whole,  to  promote  and  secure  their  com- 
mon rights  in  it."  Bates  v.  Weymouth  Iron  Co.,  8  Cush.  548, 
552,  553. 

Other  opinions  of  Chief  Justice  Shaw  illustrate  the  same 
view.  ...  It  finds  more  or  less  distinct  expression  in  other 
authorities.  .  .  .  And  no  ease  has  been  cited  in  which  it 
ha.s  been  considered  and  rejected. 

Upon  principle  and  authority  therefore,  ind^pftudently  of  any 
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weight  due  to  the  opinions  of  the  courts  of  New  Hampshire  and 
other  States,  maintaining  the  validity  of  general  mill  acts  as 
taking  private  property  for  public  use,  in  the  strict  constitutional 
meaning  of  that  phrase,  the  statute  under  which  the  Amoskeag 
Manufacturing  Company  has  flowed  the  land  in  question  is 
clearly  valid  as  a  just  and  reasonable  exercise  of  the  power  of 
the  legislature,  having  regard  to  the  public  good,  in  a  more 
general  sense,  as  well  as  to  the  rights  of  the  riparian  proprietors, 
to  regulate  the  use  of  the  water  power  of  running  streams,  which 
without  some  such  regulation  could  not  be  beneficially  used.  The 
statute  does  not  authorize  new  mills  to  be  erected  to  the  detri- 
ment of  existing  mills  and  mill  privileges.  And  by  providing 
for  an  assessment  of  full  compensation  to  the  owners  of  lands 
flowed,  it  avoids  the  difficulty  which  arose  in  the  case  of  Pum- 
pelly  V.  Green  Bay  Co.,  13  Wall.  166. 

Being  a  constitutional  exercise  of  legislative  power,  and  pro- 
viding a  suitable  remedy,  by  trial  in  the  regular  course  of 
justice,  to  recover  compensation  for  the  injury  to  the  land  of  the 
plaintiff  in  error,  it  has  not  deprived  him  of  his  property  Avith- 
out  due  process  of  law,  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States.     .     .     . 

Judgment  affirmed. 

Mr.  Justice  Blatchford  did  not  sit  in  this  case,  or  take  any 
part  in  its  decision. 


UNION  REFRIGERATOR  TRANSIT  COMPANY  v. 

KENTUCKY. 

Supreme  Coubt  of  the  United  States.     1905. 
199  United  States.  194. 

Error  to  the  Court  of  Appeals  of  the  Commonwealth  of 
Kentucky. 

This  proceeding  was  begun  by  a  statement  filed  by  the  reve- 
nue agent  of  the  Commonwealth  in  the  Jefferson  County  Court, 
praying  that  certain  personal  property  belonging  to  the  plain- 
tiff in  error  be  assessed  for  taxation  for  state,  county  and 
municipal  taxes,  and  be  also  adjudged  to  pay  a  penalty  of 
twenty  per  cent  on  the  aggregate  amount  of  the  tax. 

To   this  statement   the    Transit   Company    filed    certain    de- 
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niurrers  and  answers,  upon  which,  and  upon  the  deposition 
of  the  controller  of  the  company  in  St.  Louis,  Missouri,  the 
case  went  to  a  hearing,  and  resulted  in  a  finding  of  facts  that 
the  Transit  Company  was  the  owner  of  two  thousand  cars  in 
September,  1897,  1898,  1899  and  1900,  to  which  years  the 
recovery  was  limited,  of  the  value  of  $200  each;  that  its  cars 
were  employed  by  the  company  by  renting  them  to  shippers, 
who  took  possession  of  them  from  time  to  time  at  Milwaukee, 
Wisconsin,  and  used  them  for  the  carriage  of  freight  in  the 
United  States,  Canada  and  Mexico,  the  company  being  paid  by 
the  railroads  in  proportion  to  the  mileage  made  over  their  lines ; 
that  the  correct  method  of  ascertaining  the  number  of  cars 
which  should  be  assessed  for  taxation  was  to  ascertain  and  list 
such  a  proportion  of  its  cars  as,  under  a  system  of  averages 
upon  their  gross  earnings,  were  shown  to  be  used  in  the  State 
of  Kentucky,  during  the  fiscal  j^ear,  the  court  finding  by  this 
method  that  there  were  subject  to  assessment  in  Kentucky 
twenty-eight  cars  for  the  year  1897,  twenty-nine  for  the  year 
1898,  forty  for  the  year  1899,  and  sixty-seven  for  1900. 

The  court  also  found  that  the  cars  other  than  those  men- 
tioned were  not  liable  to  assessment. 

The  order  of  the  County  Court  was  affirmed  by  the  Circuit 
Court,  and  an  appeal  taken  to  the  Court  of  Appeals  of  Ken- 
tucky, wliich  reversed  the  judgment  of  the  court  below,  and 
found  that  the  company  was  liable  to  taxation  upon  its  entire 
number  of  two  thousand  cars,  and  directed  the  court  below  to 
enter  judgment  against  it  for  the  taxes  appropriate  to  this 
number.    80  S.  W.  Rep.  490. 

To  review  this  judgment  this  writ  of  error  was  sued  out. 

Mr.  Justice  Brown  .  .  .  delivered  the  opinion  of  the 
court. 

In  this  case  the  question  is  directly  presented  w^hether  a 
corporation  organized  under  the  laws  of  Kentucky  is  subject 
to  taxation  upon  its  tangible  personal  property,  permanently 
located  in  other  States,  and  employed  there  in  the  prosecution 
of  its  business.  Such  taxation  is  charged  to  be  a  violation  of 
the  due  proposs  of  law  clause  of  the  Fourteenth  Amendment. 

Section  4020  of  the  Kentucky  statutes,  under  which  this  as- 
Refwment  was  made,  provides  that  "All  real  and  personal  estate 
within  this  State,  and  all  personal  estate  of  persons  residing 
in  thi.s  State,  and  of  all  corporations  organized  under  the  laws 
of  this  State,  whether  the  property  be  in  or  out  of  this  State 
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.  .  .  shall  be  subject  to  taxation  unless  the  same  be  exempt 
from  taxation  by  the  Constitution,  and  shall  be  assessed  at  its 
fair  cash  value,  estimated  at  the  price  it  would  bring  at  a  fair 
voluntary  sale.'* 

That  the  property  taxed  is  within  this  description  is  beyond 
controversy.  The  constitutionality  of  the  section  was  attacked 
not  only  upon  the  ground  that  it  denied  to  the  Transit  Company 
due  process  of  law,  but  also  the  equal  protection  of  the  laws, 
in  the  fact  that  railroad  companies  were  only  taxed  upon  the 
value  of  their  rolling  stock  used  within  the  State,  which  was 
determined  by  the  proportion  which  the  number  of  miles  of  the 
railroad  in  the  State  bears  to  the  whole  number  of  miles  oper- 
ated by  the  company. 

The  power  of  taxation,  indispensable  to  the  existence  of  every 
civilized  government,  is  exercised  upon  the  assumption  of  an 
equivalent  rendered  to  the  taxpayer  in  the  protection  of  liis 
person  and  property,  in  adding  to  the  value  of  such  property, 
or  in  the  creation  and  maintenance  of  public  conveniences  in 
which  he  shares,  such,  for  instance,  as  roads,  bridges,  sidewalks, 
pavements,  and  schools  for  the  education  of  his  children.  If 
the  taxing  power  be  in  no  position  to  render  these  services,  or 
otherwise  to  benefit  the  person  or  property  taxed,  and  such 
property  be  wholly  within  the  taxing  power  of  another  State, 
to  which  it  may  be  said  to  owe  an  allegiance  and  to  which  it 
looks  for  protection,  the  taxation  of  such  property  within  the 
domicil  of  the  owner  partakes  rather  of  the  nature  of  an  ex- 
tortion than  a  tax,  and  has  been  repeatedly  held  by  this  court 
to  be  beyond  the  power  of  the  legislature  and  a  taking  of  pro])- 
erty  without  due  process  of  law.  .  .  .  The  rule  is  that  in 
classifying  property  for  taxation  some  benefit  to  the  property 
taxed  is  a  controlling  consideration.  ...  It  is  often  said 
protection   and   payment   of   taxes   are   correlative   obligations. 

It  is  also  essential  to  the  validity  of  a  tax  that  the  property 
shall  be  within  the  territorial  jurisdiction  of  the  taxing  power. 
.  .  .  This  rule  receives  its  most  familiar  illustration  in  the 
cases  of  land  which,  to  be  taxable,  must  be  within  the  limits 
of  the  State.  Indeed,  we  know  of  no  case  where  a  legislature 
has  assumed  to  impose  a  tax  upon  land  within  the  jurisdiction 
of  another  State,  much  less  where  such  action  has  been  defended 
by  any  court.    .    .    . 

The  argument  against  the  taxability  of  land  within  the  juris- 
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diction  of  another  State  applies  with  equal  cogency  to  tan- 
pihlc  personal  property  beyond  the  jurisdiction.  It  is  not  only 
beyond  the  sovereignty  of  the  taxing  State,  but  does  not  and 
cannot  receive  protection  under  its  laws.  True,  a  resident 
owner  may  receive  an  income  from  such  property,  but  the  same 
may  be  said  of  real  estate  within  a  foreign  jurisdiction.  What- 
ever be  the  rights  of  the  State  with  respect  to  the  taxation  of 
such  income,  it  is  clearly  beyond  its  power  to  tax  the  land 
from  which  the  income  is  derived.  As  we  said  in  Louisville  &c. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  396:  ''While  the  mode, 
form  and  extent  of  taxation  are,  speaking  generally,  limited  only 
by  the  wisdom  of  the  legislature,  that  power  is  limited  by  a 
principle  inhering  in  the  very  nature  of  constitutional  govern- 
ment, r«mely,  that  the  taxation  imposed  must  have  relation  to 
a  subject  within  the  jurisdiction  of  the  taxing  government." 

Respecting  this,  there  is  an  obvious  distinction  between  the 
tangible  and  intangible  property,  in  the  fact  that  the  latter  is 
liold  .secretly ;  that  there  is  no  method  by  which  its  existence  or 
ownership  can  be  ascertained  in  the  State  of  its  situs,  except 
perhaps  in  the  case  of  mortgages  or  shares  of  stock.  So  if  the 
owner  be  di.scovered,  there  is  no  way  by  which  he  can  be  reached 
by  process  in  a  State  other  than  that  of  his  domicil,  or  the  col- 
lection of  the  tax  otherwise  enforced.  In  this  class  of  cases 
the  tendency  of  modern  authorities  is  to  apply  the  maxim 
mohiUa  scquuntur  personam,  and  to  hold  that  the  property 
may  be  taxed  at  the  domicil  of  the  owner  as  the  real  situs  of 
the  debt,  and  also,  more  particularly  in  the  case  of  mortgages, 
in  the  State  where  the  property  is  retained.  Such  have  been 
the  repeated  rulings  of  this  court.  Tappan  v.  Merchants*  Na- 
tional Bank,  19  Wall.  400;  Kirtland  v.  Hotchkiss,  100  U.  S. 
491;  Bonaparte  v.  Tax  Court,  104  U.  S.  592;  Sturges  v.  Car- 
ter, 114  U.  S.  511;  Kidd  v.  Alabama,  188  U.  S.  730;  Black- 
stone  V.  Miller,  188  U.  S.  189. 

If  this  occasionally  results  in  double  taxation,  it  much  oftener 
happens  that  this  claiss  of  property  escapes  altogether.  In  the 
ca.se  of  intangible  property,  the  law  does  not  look  for  absolute 
'•quality,  but  to  the  much  more  practical  consideration  of  col- 
lecting the  tax  upon  such  property,  either  in  the  State  of  the 
domicil  or  the  situs.     .    . 

The  arguments  in  favor  of  the  taxation  of  intangible  property 
at  the  domicil  of  the  owner  have  no  application  to  tangible 
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property.  The  fact  that  such  property  is  visible,  easily  found 
and  difficult  to  conceal,  and  the  tax  readily  collectible,  is  so 
cogent  an  argument  for  its  taxation  at  its  situs,  that  of  late 
there  is  a  general  consensus  of  opinion  that  it  is  taxable  in  tlie 
State  where  it  is  permanently  located  and  employed  and  where 
it  receives  its  entire  protection,  irrespective  of  the  domicil  of 
the  owner.  "We  have,  ourselves,  held  in  a  number  of  cases  that 
such  property  permanently  located  in  a  State  otlier  than  that 
of  its  owner  is  taxable  there.    .    .    . 

Our  conclusion  upon  this  branch  of  the  case  renders  it  un- 
necessary to  decide  the  second  question,  viz. :  Whether  the 
Transit  Company  was  denied  the  equal  protection  of  the 
laws.     .     .     . 

We  are  of  opinion  that  the  cars  in  question,  so  far  as  they 
were  located  and  employed  in  other  States  than  Kentucky,  were 
not  subject  to  the  taxing  power  of  that  Commonwealth,  and  that 
the  judgment  of  the  Court  of  Appeals  must  be 

Reversed.     .    .    . 

Mr.  Justice  White  concurred  in  the  result. 

Mr.  Justice  Holmes:  It  seems  to  me  that  the  result  reached 
by  the  court  probably  is  a  desirable  one,  but  I  hardl}^  under- 
stand how  it  can  be  deduced  from  the  Fourteenth  Amendment, 
and  as  the  Chief  Justice  feels  the  same  difficulty,  I  think  it 
proper  to  say  that  my  doubt  has  not  been  removed. 


WADLEY  SOUTHERN  RAILWAY  COMPANY  v.  GEORGIA. 

Supreme  Court  of  the  United  States.     1915. 
235  United  States,  651. 

Error  to  the  Supreme  Court  of  the  State  of  Georgia. 

[The  Legislature  of  Georgia  enacted  a  law  creating  a  Rail- 
road Commission  and  providing  a  penalty  of  not  more  than 
five  thousand  dollars  for  the  violation  by  any  person  or  corpora- 
tion of  any  lawful  order  of  the  Commission.  Each  day  that 
the  violation  continued  was  declared  to  be  a  separate  offense. 
The  Wadley  Southern  Railway  Company  was  ordered  by  the 
Commission  on  Llarch  12,  1910,  to  desist  from  certain  dis- 
criminations between  shippers,  and  a  copy  of  the  order  was 
delivered  to  it  on  March  14.     The  company  took  no  steps  to 
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test  the  validity  of  the  order  in  the  courts,  but  on  April  4  it 
notified  the  Commission  that  it  would  decline  to  comply  there- 
with on  the  ground  that  it  was  void.  On  May  26,  1910,  the 
State  instituted  proceedings  to  enforce  the  penalty.  The  com- 
jiany's  defense  is  indicated  in  the  opinion.] 
Mr.   Justice  Lamar    .     .     .     delivered  the   opinion  of   the 

court.     ... 

The  Wadley  Southern  insists,  however,  that  even  if  the  Com- 
mi.ssion  had  the  power  to  make  the  order,  the  judgment  im- 
posing a  fine  of  $1,000  for  its  violation  should  nevertheless  be 
set  aside  for  the  reason  that  the  statute — authorizing  so  enor- 
mous a  penalty  as  $5,000  a  day  for  violating  lawful  orders  of 
the  Commission — operated  to  prevent  an  appeal  to  the  courts 
by  the  carrier  for  the  purpose  of  determining  whether  the 
order  was  lawful,  and  therefore  binding;  or  arbitrary  and 
unreasonable,  and  therefore  invalid.  In  support  of  this  con- 
tention it  cites  Ex  parte  Young,  209  U.  S.  123,  163;  Willcox 
v.  Con.solidated  Gas  Co.,  212  U.  S.  19,  53.     .     .     . 

This  contention  would  have  been  well  founded  if  this  and 
other  hearings  of  a  like  nature  before  the  Commission  had 
resulted  in  orders  which  had  the  characteristics  of  a  final 
judgment.  But  this  was  not  so,  for  they  were  not  conclusive. 
Chicago  &c.  Ry.  v.  Minnesota,  134  U.  S.  418,  458.  Their  law- 
fulness was  treated  by  the  Georgia  court  in  the  present  case 
as  open  to  inquiry,  when  the  Company  was  sued  for  the  pen- 
alty. The  question  of  tlieir  validity  was  also  open  to  inquiry, 
in  equity  proceedings,  in  the  state  court,  where  they  would  have 
been  set  aside  if  found  to  be  arbitrary  and  unreasonable,  or  to 
have  violated  some  statutory  or  constitutional  right.  Railroad 
Commission  v.  Louis.  &  Nash.  R.  R.,  140  Georgia,  817  (6a), 
836;  State  of  Georgia  v.  ^Yestcrn  &  Atlantic  R.  R.,  138  Georgia, 
835;  Southern  Ry.  v.  Atlanta  Sand  Co.,  135  Georgia,  35,  50. 
Such  orders  were  also  subject  to  attack  in  the  Federal  courts 
on  the  ground  tliat  the  party  affected  had  been  unconstitution- 
ally deprived  of  property.  Louis.  &  Nash.  R.  R.  v.  Garrett, 
231  U.  S.  208,  313,  and  cases  cited.  And  this  right  to  a  judicial 
determination  exists  whether  the  deprivation  is  by  a  rate  statute 
— pa,s.sed  without  a  hearing  (as  in  the  Young  and  Consolidated 
Gas  Ca.ses)  ;  or  by  administrative  orders  of  a  Commission  made 
after  a  hearing  (as  in  the  Garrett  Case,  supra).  For  rates 
made  by  the  General  A.ssembly  or  administrative  orders  made 
by  a  Commi.ssion  are  both  legislative  in  their  nature   (Garrett 
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Case,  supra;  Grand  Trunk  R.  R.  Co.  v.  Indiana  Railroad  Com- 
mission, 221  U.  S.  400,  403)  and  any  party  affected  by  such 
legislative  action  is  entitled,  by  the  due  process  clause,  to  a 
judicial  review  of  the  question  as  to  whether  he  has  been 
thereby  deprived  of  a  right  protected  by  the  Constitution. 
Chicago  &c.  Ry.  v.  Minnesota,  134  U.  S.  418,  458 ;  Chicago  &c. 
Ry.  v.  Tompkins,  176  U.  S.  167,  174 ;  Prentis  v.  Atlantic  Coast 
Line,  211  U.  S.  210 ;  Missouri  Pacific  Ry.  v.  Nebraska,  217  U.  S. 
196,  207 ;  Oregon  R.  R.  &  Nav.  Co.  v.  Fairchild,  224  U.  S.  510 ; 
San  Joaquin  Co.  v.  Stanislaus  County,  233  U.  S.  459 ;  Bacon  v. 
Rutland  R.  R.,  232  U.  S.  134;  Detroit  &c.  R.  R.  v.  Michigan 
R.  R.  Com.,  235  U.  S.  402. 

The  methods  by  which  this  right  to  a  judicial  review  are 
secured  vary  in  different  jurisdictions.  .  .  .  But  in  what- 
ever method  enforced,  the  right  to  a  judicial  review  must  be 
substantial,  adequate,  and  safely  available ;  but  that  right  is 
merely  nominal  and  illusory  if  the  party  to  be  affected  can 
appeal  to  the  courts  only  at  the  risk  of  ha\ang  to  pay  pen- 
alties so  great  that  it  is  better  to  yield  to  orders  of  uncertain 
legality  rather  than  to  ask  for  the  protection  of  the  law.    .    .    . 

As  statutes  establishing  Railroad  Commissions  and  provid- 
ing penalties  for  violations  of  legislative  orders  are  of  recent 
origin,  the  cases  discussing  the  subject  are  comparatively  few. 
See  Mercantile  Trust  Co.  v.  Tex.  &  Pacif.  Ry.,  51  Fed.  Rep. 
529  (4),  549  (14-15)  (1892) ;  Louis.  &  Nash.  R.  R.  v.  McChord, 
103  Fed.  Rep.  216,  225  (1900)  ;  Cotting  v.  Kansas  City  Stock 
Yards  Co.,  183  U.  S.  79,  101  (1901)  ;  Consolidated  Gas.  Co. 
v.  Mayer,  146  Fed.  Rep.  150,  154  (1906)  ;  Ex  parte  Wood, 
155  Fed.  Rep.  190  (1907)  ;  Consolidated  Gas  Co.  v.  New  York, 
157  Fed.  Rep.  849  (1907)  ;  Ex  parte  Young,  209  U.  S.  123 
(1908);   Willcox  v.   Consolidated   Gas   Co.,   212  U.   S.   19,    53 

(1909)  ;  Missouri  Pacific  Ry.  v.  Nebraska,  217  IT.  S.  196,  207 

(1910)  (building  spur  tracks)  ;  Missouri  Pacific  Ry.  v.  Tucker, 
230  U.  S.  340,  349  (1913);  Bonnett  v.  Vallier,  136  Wis.  193 
(15,  16)  ;  Coal  &  Coke  Ry.  v.  Conley,  67  W.  Va.  129,  132,  and 
the  present  case  of  Wadley  Southern  Ry.  v.  State  of  Georgia, 
137  Ga.  497. 

These  cases  do  not  proceed  upon  the  idea  that  there  is  any 
want  of  power  to  prescribe  penalties  lieavy  enough  to  compel 
obedience  to  administrative  orders,  but  they  are  all  based  upon 
the  fundamental  proposition  that  under  the  Constitution  penal- 
ties cannot  be  collected  if  llioy  operate  to  deter  an  interested 
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party  from  testing  the  validity  of  legislative  rates  or  orders 
legislative  in  their  nature.  Their  legality  is  not  apparent  on 
the  face  of  such  orders,  but  depends  upon  a  showing  of  ex- 
trinsic facts.  A  statute,  therefore,  which  imposes  heavy  pen- 
alties for  violation  of  commands  of  an  unascertained  quality  is. 
in  its  nature,  somewhat  akin  to  an  ex  post  facto  law  since  it 
punishes  for  an  act  done  when  the  legality  of  the  command 
has  not  been  authoritatively  determined.  Liability  to  a  pen- 
alty for  violation  of  such  orders,  before  their  validity  has  been 
determined,  would  put  the  party  affected  in  a  position  where 
he  himself  must  at  his  own  risk  pass  upon  the  question.  He 
must  either  obey  what  may  finally  be  held  to  be  a  void  order, 
or  disobey  what  may  ultimately  be  held  to  be  a  lawful  order. 
If  a  statute  could  constitutionally  impose  hea^y  penalties  for 
violation  of  commands  of  such  disputable  and  uncertain  legality, 
the  result  inevitably  would  be  that  the  carrier  would  yield  to 
void  orders,  rather  than  risk  the  enormous  cumulative  or  con- 
fiscatory punishment  that  might  be  imposed  if  they  should 
tliereafter  be  declared  to  be  valid.     .     .     . 

The  matter  was  elaborately  discussed,  most  carefully  consid- 
ered, and  finally  decided  in  Ex  parte  Young,  209  U.  S,  123, 
where  a  statute  fixed  rates,  and,  though  it  afforded  no  oppor- 
tunity for  a  judicial  hearing  to  determine  whether  the  rates 
were  confiscatory,  yet  imposed  heavy  and  cumulative  penalties 
for  collecting  other  than  those  statutory  rates.     .     .     . 

It  was  in  the  light  of  the  fact  that  the  penalty  was  imposed 
for  charging  other  than  those  statutory  rates,  whose  reason- 
ableness was  a  matter  of  doubt  and  uncertainty,  that  this  court 
in  the  Young  Case,  speaking  through  ]\Ir.  Justice  Peckham, 
pointed  out  that  a  law  which  in  terms  or  by  the  operation  of 
deterrent  penalties  made  statutes  or  orders  of  a  commission 
eonclusive  as  to  the  sufficiency  of  rates  would  be  unconstitu- 
tional. He  summed  up  the  discussion  as  follows  (209  U.  S.  p. 
147):  "It  may  therefore  be  said  that  when  the  penalties  for 
disobedience  are  by  fines  so  enormous  and  imprisonment  so 
severe  as  to  intimidate  the  Company  and  its  officers  from  re- 
sf)rting  to  the  courts  to  test  the  validity  of  the  legislation,  the 
result  is  the  same  as  if  the  law  in  terms  prohibited  the  Company 
from  seeking  judicial  construction  of  laws  which  deeply  affect 
its  rights."  Like  views  were  expressed  as  to  the  invalidity 
of  the  hea\'y  penalties  involved  in  Willcox  v.  Consolidated  Gas 
Co.,  212  U.  S.  19,  53.     .     .     . 


WADLEY  SOUTHERN  RY.  CO.  v.  GEORGIA.     1031 

In  the  light  of  this  unbroken  line  of  authorities^  therefore, 
a  statute  like  the  one  here  involved  (under  which  penalties  of 
$5,000  a  day  could  be  imposed  for  violating  orders  of  the  Com- 
mission) would  be  void  if  access  to  the  courts  to  test  the  con- 
stitutional validity  of  the  requirement  was  denied;  or,  if  the 
right  of  review  actually  given  was  one  of  which  the  carrier 
could  not  safely  avail  itself.     .     .     . 

Giving  then  Sec.  2625  that  construction  which  makes  it  con- 
stitutional and  it  appears  that  the  laws  of  Georgia  gave  to  the 
Wadley  Southern  R.  R.  Co.  the  right  to  a  judicial  review  of 
the  order  of  March  12,  1910,  by  a  suit  against  the  Commission. 

The  only  question  then  left  for  determination  is  whether  in 
^^ew  of  such  right,  the  penalty  can  be  collected  for  the  violation 
of  an  order  not  known  to  be  valid  at  the  date  of  the  disobedi- 
ence sought  to  be  punished.  On  that  question,  little  can  be 
found  in  the  books.  But  on  principle,  and  on  the  authority  of 
all  that  has  been  said  on  the  subject,  there  is  no  room  to  doubt 
the  power  of  the  State  to  impose  a  punishment  heavy  enough 
to  secure  obedience  to  such  orders  after  they  have  been  found 
to  be  lawful;  nor  to  impose  a  penalty  for  acts  of  disobedience, 
committed  after  the  carrier  had  ample  opportunity  to  test  the 
validity  of  administrative  orders  and  failed  so  to  do.     .     .     . 

If  the  Wadley  Southern  Railroad  Company  had  availed  itself 
of  that  right,  and — with  reasonable  promptness — had  applied 
to  the  courts  for  a  judicial  review  of  the  order,  and  if,  on  such 
hearing,  it  had  been  found  to  be  void,  no  penalties  could  have 
been  imposed  for  past  or  future  violations.  If,  in  that  pro- 
ceeding, the  order  had  been  found  to  be  valid,  the  carrier  would 
thereafter  have  been  subject  to  penalties  for  any  subsequent 
Aaolations  of  what  had  thus  been  judicially  established  to  be 
a  lawful  order — though  not  so  in  respect  of  violations  prior 
to  such  adjudication. 

But,  where,  as  here,  after  reasonable  notice  of  the  making 
of  the  order,  the  carrier  failed  to  resort  to  the  safe,  adequate 
and  available  remedy  by  which  it  could  test  in  the  courts  its 
validity,  and  preferred  to  make  its  defense  by  attacking  the 
validity  of  the  order  when  sued  for  the  penalty,  it  is  subject 
to  the  penalty  when  that  defense,  as  here,  proved  to  be  un- 
successful. 

The  judgment  of  the  Supreme  Court  of  Georgia  is 

Affirmed. 
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PROVIDENT  SAVLNGS  LIFE  ASSURANCE  SOCIETY  v. 
COxMMONWEALTII  OF  KENTUCKY. 

Supreme  Coubt  of  the  Unitkd  States.     1915. 
239  United  States,  103. 

Error  to  the  Court  of  Appeals  of  the  State  of  Kentucky. 

[The  Lcpi.slature  of  Kentucky  enacted  a  law  providing  that 
**ever>'  life  insurance  company,  other  tlian  fraternal  assessment 
life  insurance  companies,  not  organized  under  the  laws  of  this 
State,  but  doing  business  therein,"  should  pay  an  annual  tax 
of  two  dollars  upon  each  hundred  dollars  of  premiums  received 
on  business  done  in  that  State.  The  Provident  Savings  Life 
Assurance  Society,  a  New  York  corporation,  transacted  business 
in  Kentucky  prior  to  January  1,  1907,  and  paid  the  annual  tax 
thiLs  required.  On  Januar}^  1,  1907,  it  withdrew  all  its  agents 
fn>m  Kentucky,  closed  its  offices  in  that  State,  and  ceased  to 
solicit  or  write  insurance,  or  maintain  any  agent  or  collect  any 
premiums  within  that  jurisdiction.  All  premiums  upon  out- 
standing policies  in  Kentucky  were  paid  to  it  at  its  home  office 
in  New  York  City  through  the  mail.  It  therefore  refused  to 
pay  any  tax  on  the  premiums  so  received  after  January  1, 
1907.  This  suit  was  brought  to  recover  the  tax  on  the  premiums 
received  in  the  years  1907  to  1911  inclusive.  Judgment  for  the 
plaintiff  having  been  affirmed  by  the  Court  of  Appeals,  160 
Kentucky  16,  the  Company  sued  out  a  writ  of  error.] 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court.   .    .    . 

We  cannot  doubt  that  the  question  whether  the  State  is  taxing 
a  foreign  corporation  for  a  privilege  not  granted,  that  is, 
whether  the  acts  done  by  the  corporation  at  the  time  to  which 
the  tax  relates  are  of  such  a  nature  as  to  subject  it  to  the  local 
authority  upon  the  ground  that  it  is  doing  acts  which  can  only 
be  done  with  the  permi.ssion  of  that  authority,  must  be  regarded 
aa  a  Federal  question.  Taxation  without  jurisdiction  has  been 
held  to  be  a  violation  of  the  Fourteenth  Amendment.  .  .  . 
and  the  principle  involved  applies  to  the  assertion  of  authority 
on  the  part  of  the  State  to  exact  a  license  tax  for  the  privilege 
of  doing  act.s  which  lie  beyond  the  sphere  of  local  control.  It 
follows  that  the  quality  of  the  acts  with  respect  to  which  the 
Bute  exercises  the  taxing  power  must  be  considered  when  the 
constitntional  protertion  against  the  transgression  of  jurisdic- 
tional limita  is  invoked. 
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It  is  not  controverted  that  the  Company,  at  the  time  in  ques- 
tion, was  not  soliciting  insurance  or  collecting  moneys  in  that 
State.  Further,  it  had  no  offices  or  agents  in  Kentucky.  Upon 
the  averments  which  stand  admitted  in  the  record  it  must  be 
assumed  that  it  was  not  performing  any  acts  within  the  juris- 
diction of  Kentucky.  It  had  sought  to  withdraw  itself  com- 
pletely from  the  State.  The  conclusion  that  it  continued  to  do 
business  within  the  State,  notwithstanding  this  withdrawal, 
appears  to  be  based  solely  upon  the  fact  that  it  continued  to 
be  bound  to  policy  holders  resident  in  Kentucky  under  policies 
previously  issued  in  that  State  and  that  it  received  the  renewal 
premiums  upon  these  policies.  As  the  policies  remained  in 
force,  it  is  said  that  the  Company  continued  to  furnish  protec- 
tion to  citizens  of  Kentucl^.  The  renewal  premiums,  as  al- 
ready stated,  were  paid  in  New  York.  There  is,  however,  a 
manifest  difficulty  in  holding  that  the  mere  continuance  of  the 
obligations  of  the  policies  constituted  the  transaction  of  a  local 
business  for  which  a  privilege  tax  could  be  exacted.  As  a 
pri\^lege  tax,  the  tax  rests  upon  the  assumption  that  what  is 
done  depends  upon  the  State's  consent.  But  the  continuance 
of  the  contracts  of  insurance  already  written  by  the  Company 
was  not  dependent  on  the  consent  of  the  State.  It  is  true  that 
acts  might  be  done  within  the  State  in  connection  with  such 
policies,  as  for  example  in  maintaining  an  office  or  agents  al- 
though new  insurance  was  not  written  or  solicited,  which  could 
be  considered  to  amount  to  the  continuance  of  a  local  business. 
In  such  case  it  would  be  the  actual  transaction  of  business  that 
would  furnish  the  ground  of  the  license  exaction,  and  not  the 
mere  existence  of  the  obligation  under  policies  previously  writ- 
ten. These  policies  are  contracts  already  made ;  the  State  can- 
not destroy  them  or  make  their  mere  continuance,  independent 
of  acts  within  its  limits,  a  privilege  to  be  granted  or  withheld. 
Neither  the  continuance  of  the  obligation  in  itself,  nor  acts  done 
elsewhere  on  account  of  it,  can  be  regarded  as  being  within  the 
State's  control.     .     .     . 

The  judgment  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

It  is  so  ordered. 
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BUCHANAN  V.  WARLEY. 

Supreme  Court  of  the  United  States.     1917. 
245  United  States,  60. 

Error  to  the  Court  of  Appccals  of  the  State  of  Kentucky. 

[In  1914,  the  city  of  Louisville,  Kentucky,  enacted  an  ordi- 
nance entitled  "an  ordinance  to  prevent  conflict  and  ill-feeling 
between  the  white  and  colored  races  in  the  City  of  Louisville, 
and  to  preserve  the  public  peace  and  promote  the  general  wel- 
fare by  making  reasonable  provisions  requiring,  as  far  as  prac- 
ticable, the  use  of  separate  blocks  for  residences,  places  of  abode 
and  places  of  assembly  by  white  and  colored  people  respec- 
tively." The  first  section  made  it  unlawful  for  any  colored 
person  to  move  into  and  occupy  as  a  residence  or  place  of 
abode  or  to  establish  or  maintain  as  a  place  of  public  assembly 
any  house  upon  any  block  upon  which  a  greater  number  of 
houses  are  occupied  by  white  persons  as  residences  or  places 
of  public  assembl}^  than  are  so  occupied  by  colored  persons. 
The  second  section  placed  a  like  limitation  upon  the  occupation 
by  white  persons  of  houses  in  blocks  where  colored  occupants 
predominated.  It  was  also  provided  that  the  ordinance  should 
not  affect  existing  rights  of  occupancy  nor  should  it  prevent 
servants,  either  white  or  colored,  from  occupying  residences  or 
places  of  public  assembly  in  the  blocks  where  they  were  em- 
ployed. With  this  ordinance  in  force,  Warley,  a  colored  man, 
contracted  with  Buchanan  for  the  purchase  of  certain  real  estate 
in  Louisville.  The  contract  contained  the  following  proviso: 
'*It  is  underst/)od  that  I  am  purchasing  the  above  property  for 
the  purpose  of  having  erected  thereon  a  house  which  I  propose  to 
make  my  residence,  and  it  is  a  distinct  part  of  this  agreement 
that  I  shall  not  be  required  to  accept  a  deed  to  the  above  prop- 
erty or  to  pay  for  said  property  unless  I  have  the  right  under  the 
laws  of  the  State  of  Kentucky  and  the  City  of  Louisville  to 
occupy  said  property  as  a  residence."  The  plaintiff  having 
brought  an  action  for  specific  performance,  the  defendant  set 
up  by  way  of  answer  that  he  is  a  colored  person,  that  on  the 
block  where  the  land  in  question  lay  there  are  ten  residences 
of  which  eight  are  occupied  by  white  persons  and  that  under 
the  ordinance  of  1914,  he  would  not  be  allowed  to  occupy  the 
land  in  controversy  as  a  place  of  residence.  The  plaintiff  re- 
plied that  as  the  ordinance  violated  the  Fourteenth  Amendment 
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it  was  no  defense  to  an  action  for  specific  performance.  Both 
the  lower  court  and  the  Court  of  Appeals  of  Kentucky  having 
held  that  the  ordinance  was  valid  and  a  complete  defense,  165 
Kentucky,  559,  the  plaintiff  sued  out  a  writ  of  error.] 

Mr.  Justice  Day  delivered  the  opinion  of  the  court.     .     .     . 

The  concrete  question  here  is :  May  the  occupancy,  and  neces- 
sarily, the  purchase  and  sale  of  property  of  which  occupancy 
is  an  incident,  be  inhibited  by  the  States,  or  by  one  of  its 
municipalities,  solely  because  of  the  color  of  the  proposed  oc- 
cupant of  the  premises?  That  one  may  dispose  of  his  prop- 
erty, subject  only  to  the  control  of  lawful  enactments  curtailing 
that  right  in  the  public  interest,  must  be  conceded.  The  ques- 
tion now  presented  makes  it  pertinent  to  enquire  into  the  con- 
stitutional right  of  the  white  man  to  sell  his  property  to  a  col- 
ored man,  having  in  view  the  legal  status  of  the  purchaser  and 
occupant. 

Following  the  Ci\al  War  certain  amendments  to  the  Federal 
Constitution  were  adopted,  which  have  become  an  integral  part 
of  that  instrument,  equally  binding  upon  all  the  States  and 
fixing  certain  fundamental  rights  which  all  are  bound  to  re- 
spect. The  Thirteenth  Amendment  abolished  slavery  in  the 
United  States  and  in  all  places  subject  to  their  jurisdiction,  and 
gave  Congress  power  to  enforce  the  Amendment  by  appropriate 
legislation.  The  Fourteenth  Amendment  made  all  persons  born 
or  naturalized  in  the  United  States  citizens  of  the  United  States 
and  of  the  States  in  which  they  reside,  and  provided  that  no 
State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  and 
that  no  State  shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person  the 
equal  protection  of  the  laws.     .     .     . 

In  giving  legislative  aid  to  these  constitutional  provisions 
Congress  enacted  in  1866,  c.  31,  §  1,  14  Stat.  27,  [Rev.  Stats., 
§  1978]   that: 

"All  citizens  of  the  United  States  shall  have  the  same  right 
in  every  State  and  Territory,  as  is  enjoyed  by  white  citizens 
thereof  to  inherit,  purchase,  lease,  sell,  hold,  and  convey  real 
and  personal  property.'* 

And  in  1870,  Ly  c.  114,  §  16,  16  Stat.  144  [Rev.  Stats., 
§  1977]  that: 

**A11  persons  within  the  jurisdiction  of  the  United  States 
shall  have  the  same  right  in  every  State  and  Territory  to  make 
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and  enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  enjoyed  by  white  citi- 
zens, and  shall  be  subject  to  like  punishment,  pains,  penalties, 
taxes,  licenses  and  exactions  of  every  kind,  and  no  other." 

In  the  face  of  these  constitutional  and  statutory  provisions, 
can  a  white  man  be  denied,  consistently  with  due  process  of  law, 
the  right  to  dispose  of  his  property  to  a  purchaser  by  pro- 
hibiting the  occupation  of  it  for  the  sole  reason  that  the  pur- 
cha^ier  is  a  person  of  color  intending  to  occupy  the  premises 
as  a  place  of  residence?     .     .     . 

That  there  exists  a  serious  and  difficult  problem  arising  from 
a  feeling  of  race  hostility  which  the  law  is  powerless  to  control, 
and  to  which  it  must  give  a  measure  of  consideration,  may  be 
freely  admitted.  But  its  solution  cannot  be  promoted  by  de- 
priving citizens  of  their  constitutional   rights   and   privileges. 

As  we  have  seen,  this  court  has  held  laws  valid  which  sep- 
arated the  races  on  the  basis  of  equal  accommodations  in  pub- 
lic conveyances,  and  courts  of  high  authority  have  held  enact- 
ments lawful  which  provide  for  separation  in  the  public  schools 
of  white  and  colored  pupils  where  equal  privileges  are  given. 
But  in  view  of  the  rights  secured  by  the  Fourteenth  Amendment 
to  the  Federal  Constitution  such  legislation  must  have  its  limi- 
tations, and  cannot  be  sustained  where  the  exercise  of  authority 
exceeds  the  restraints  of  the  Constitution.  We  think  these  limi- 
tations are  exceeded  in  laws  and  ordinances  of  the  character 
now  before  us. 

It  is  the  purpose  of  such  enactments,  and,  it  is  frankly 
avowed  it  will  be  their  ultimate  efT  et,  to  require  by  law,  at 
lea.st  in  residential  districts,  the  compulsory  separation  of  the 
races  on  account  of  color.  Such  action  is  said  to  be  essential 
to  the  maintenance  of  the  purity  of  the  races,  although  it  is 
to  be  noted  in  the  ordinance  under  consideration  that  the  em- 
ploymont  of  colored  sen-ants  in  white  families  is  permitted,  and 
noarhy  rosidonoes  of  colored  persons  not  coming  within  the 
bh)ek.s,  as  defined  in  the  ordinance,  are  not  prohibited. 

The  case  presented  does  not  deal  with  an  attempt  to  prohibit 
the  amalgamation  of  the  races.  The  right  which  the  ordinance 
annulled  was  the  civil  right  of  a  wliite  man  to  dispose  of  his 
prr.perty  if  he  .saw  fit  to  do  so  to  a  person  of  color  and  of  a 
colored  person  to  make  such  disposition  to  a  white  person. 

It  U  urged  that  this  proposed  segregation  will  promote  the 
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public  peace  by  preventing  race  conflicts.  Desirable  as  this  is, 
and  important  as  is  the  preservation  of  the  public  peace,  this 
aim  cannot  be  accomplished  by  laws  or  ordinances  which  deny 
rights  created  or  protected  by  the  Federal  Constitution. 

It  is  said  that  such  acquisitions  by  colored  persons  depre- 
ciate property  owned  in  the  neighborhood  by  white  persons. 
But  property  may  be  acquired  by  undesirable  white  neiglibors 
or  put  to  disagreeable  though  lawful  uses  with  like  results. 

We  think  this  attempt  to  prevent  the  alienation  of  the  prop- 
erty in  question  to  a  person  of  color  was  not  a  legitimate  exer- 
cise of  the  police  power  of  the  State,  and  is  in  direct  violation 
of  the  fundamental  law  enacted  in  the  Fourteenth  Amendment 
of  the  Constitution  preventing  state  interference  with  property 
rights  except  by  due  process  of  law.  That  being  the  case  the 
ordinance  cannot  stand.  Booth  v.  Illinois,  184  U.  S.  425,  429; 
Otis  v.  Parker,  187  U.  S.  606,  609. 

Reaching  this  conclusion  it  follows  that  the  judgment  of  the 
Kentucky  Court  of  Appeals  must  be  reversed,  and  the  cause 
remanded  to  that  court  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Reversed. 


SHAFFER  V.  CARTER,  State  Auditor,  et  al. 

Supreme  Couet  of  the  United  States.     1920. 
252  United  States,  37. 

Appeals  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Oklahoma. 

[In  1915  the  Legislature  of  Oklahoma  enacted  that  "each  and 
every-  person  in  this  State  shall  be  liable  to  an  annual  tax  upon 
the  entire  net  income  of  such  person  arising  or  accruing  from 
all  sources  during  the  preceding  calendar  year,  and  a  like  tax 
shall  be  levied,  a.ssessed,  collected  and  paid  annually  upon  the 
entire  net  income  from  all  property  owned,  and  of  every  busi- 
ness, trade  or  profession  carried  on  in  this  State  by  persons  re- 
siding elsewhere."  The  plaintiff,  a  resident  of  Chicago,  Illi- 
nois, owned  and  leased  oil-producing  land  in  Oklahoma,  from 
which  in  1916  he  received  a  net  income  exceeding  $1,500,000, 
upon  which  the  State  assessed  a  tax  of  about  $76,000.     In  suits 
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brought  to  enjoin  the  collection  of  the  tax  on  the  ^ound  that 
the  Oklalioina  statute  contravened  the  Fourteenth  Amendment, 
decrees  were  entered  dismissing  the  action.  The  plaintiff  then 
appealed.] 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court.    .    .    . 

The  contention  that  a  State  is  without  jurisdiction  to  impose 
a  tax  upon  the  income  of  non-residents,  while  raised  in  the  pres- 
ent case,  was  more  emphasized  in  Travis  v.  Yale  &  Towne  Mfg. 
Co.,  decided  this  day,  252  U.  S.  60,  involving  the  income  tax 
law  of  the  State  of  New  York.  There  it  was  contended,  in  sub- 
stance, that  while  a  State  may  tax  the  property  of  a  non-resident 
situate  within  its  borders,  or  may  tax  the  incomes  of  its  own 
citizens  and  residents  because  of  the  privileges  they  enjoy  under 
its  constitution  and  laws  and  the  protection  they  receive  from 
the  State,  yet  a  non-resident,  although  conducting  a  business  or 
carrying  on  an  occupation  there,  cannot  be  required  through 
income  taxation  to  contribute  to  the  governmental  expenses  of 
the  State  whence  his  income  is  derived;  that  an  income  tax,  as 
against  non-residents,  is  not  only  not  a  property  tax  but  is  not 
an  excise  or  privilege  tax,  since  no  privilege  is  g-ranted ;  the 
right  of  the  non-citizen  to  carry  on  his  business  or  occupation 
in  the  taxing  State  being  derived,  it  is  said,  from  the  provisions 
of  the  Federal  Constitution. 

This  radical  contention  is  easily  answered  by  reference  to 
fundamental  principles.  In  our  system  of  government  the 
States  have  general  dominion,  and,  saving  as  restricted  by  par- 
ticular provisions  of  the  Federal  Constitution,  complete  do- 
minion over  all  persons,  property,  and  business  transactions 
within  their  borders;  they  assume  and  perform  the  duty  of 
prc8er\'ing  and  protecting  all  such  persons,  property,  and  busi- 
ness, and,  in  consequence,  have  the  power  normally  pertaining 
to  governments  to  resort  to  all  reasonable  forms  of  taxation  in 
order  to  defray  the  governmental  expenses.  Certainly  they 
are  not  restricted  to  property  taxation,  nor  to  any  particular 
form  of  excises.  In  well-ordered  society,  property  has  value 
chiefly  for  what  it  Is  capable  of  producing,  and  the  activities  of 
mankind  are  devoted  largely  to  making  recurrent  gains  from 
the  use  and  development  of  property,  from  tillage,  mining, 
manufacture,  from  the  employment  of  human  skill  and  labor, 
or  from  a  combination  of  some  of  these ;  gains  capable  of  being 
devoted  to  their  owti  support,  and  the  surplus  accumulated  as 
an  increase  of  capital.    That  the  State,  from  whose  laws  prop- 
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erty  and  business  and  industry  derive  the  protection  and  se- 
curity without  which  production  and  gainful  occupation  would 
be  impossible,  is  debarred  from  exacting  a  share  of  those  gains 
in  the  form  of  income  taxes  for  the  support  of  the  government, 
is  a  proposition  so  wholly  inconsistent  with  fundamental  prin- 
ciples as  to  be  refuted  by  its  mere  statement.  That  it  may  tax 
the  land  but  not  the  crop,  the  tree  but  not  the  fruit,  the  mine 
or  well  but  not  the  product,  the  business  but  not  the  profit  de- 
rived from  it,  is  wholly  inadmissible.    .     .     . 

The  rights  of  the  several  States  to  exercise  the  widest  liberty 
^^-ith  respect  to  the  imposition  of  internal  taxes  always  has  been 
recognized  in  the  decisions  of  this  court.  In  McCulloch  v.  ^larj^- 
land,  4  Wheat.  316,  while  denying  their  power  to  impose  a  tax 
upon  any  of  the  operations  of  the  Federal  Government,  Mr. 
Chief  Justice  Marshall,  speaking  for  the  court,  conceded 
(pp.  428-429)  that  the  States  have  full  power  to  tax  their  owii 
people  and  their  own  property,  and  also  that  the  power  is  not 
confined  to  the  people  and  property  of  a  State,  but  may  be  exer- 
cised upon  every  object  brought  within  its  jurisdiction ;  saying : 
"It  is  obvious,  that  it  is  an  incident  of  sovereignty,  and  is  co- 
extensive with  that  to  which  it  is  an  incident.  All  subjects  over 
which  the  sovereign  power  of  a  State  extends,  are  objects  of 
taxation,"  etc.  In  Michigan  Central  R.  R.  Co.  v.  Powers,  201 
U.  S.  245,  the  court,  by  Mr.  Justice  Brewer,  said  (pp.  292,  293)  : 
"We  have  had  frequent  occasion  to  consider  questions  of  state 
taxation  in  the  light  of  the  Federal  Constitution,  and  the  scope 
and  limits  of  National  interference  are  well  settled.  There  is  no 
general  supervision  on  the  part  of  the  Nation  over  state  taxa- 
tion, and  in  respect  to  the  latter  the  State  has,  speaking  general- 
ly, the  freedom  of  a  sovereign  both  as  to  objects  and  methods." 
That  a  State  may  tax  callings  and  occupations  as  well  as  persons 
and  property  has  long  been  recognized.  "The  power  of  taxa- 
tion, however  vast  in  its  character  and  searching  in  its  extent, 
is  necessarily  limited  to  subjects  within  the  jurisdiction  of  the 
State.  These  subjects  are  persons,  property,  and  business. 
.  .  .  It  [taxation]  may  touch  business  in  the  almost  infinite 
forms  in  which  it  is  conducted,  in  professions,  in  commerce,  in 
manufactures,  and  in  transportation.  Unless  i*estrained  by  pro- 
visions of  the  Federal  Constitution,  the  power  of  the  State  as 
tx)  the  mode,  form,  and  extent  of  taxation  is  unlimited,  where 
the  subjects  to  which  it  applies  are  within  her  jurisdiction." 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  319.    .    .    . 
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And  we  deem  it  clear,  upon  principle  as  well  as  authority, 
that  just  as  a  State  may  impose  general  income  taxes  upon  its 
own  citizens  and  residents  whose  persons  are  subject  to  its  con- 
trol, it  may,  as  a  necessary  consequence,  levy  a  duty  of  like 
character,  and  not  more  onerous  in  its  effect,  upon  incomes  ac- 
cruing to  non-residents  from  their  property  or  business  within 
the  State,  or  their  occupations  carried  on  therein;  enforcing 
payment,  so  far  as  it  can,  by  the  exercise  of  a  just  control  over 
persons  and  property  within  its  borders.  This  is  consonant  with 
numerous  decisions  of  this  court  sustaining  state  taxation  of 
credits  due  to  non-residents.  New  Orleans  v.  Stempel,  175  U.  S. 
309,  320,  et  seq.;  Bristol  v.  Washington  County,  177  U.  S.  133, 
145;  Liverpool  &q.  Ins.  Co.  v.  Orleans  Assessors,  221  U.  S.  346, 
354 ;  and  siLstaining  federal  taxation  of  the  income  of  an  alien 
non-resident  derived  from  securities  held  in  this  country,  De 
Ganay  v.  Lederer,  250  U.  S.  376. 

That  a  State,  consistently  with  the  Fedeial  Constitution,  may 
not  prohibit  the  citizens  of  other  States  from  carrying  on  legiti- 
mate business  'withLn  its  borders  like  its  own  citizens,  of  course 
is  granted;  but  it  does  not  follow  that  the  business  of  non-resi- 
dents may  not  be  required  to  make  a  ratable  contribution  in 
taxes  for  the  support  of  the  government.  On  the  contrary,  the 
very  fact  that  a  citizen  of  one  State  has  the  right  to  hold  prop- 
erty or  carry  on  an  occupation  or  business  in  another  is  a  very 
reasonable  ground  for  subjecting  such  non-resident,  although 
not  personally  yet  to  the  extent  of  his  property  held,  or  his 
occupation  or  business  carried  on  therein,  to  a  duty  to  pay 
taxes  not  more  onerous  in  effect  than  those  imposed  under  like 
circumstances  upon  citizens  of  the  latter  State.  Section  2  of 
Art.  IV  of  the  Constitution  entitles  him  to  the  privileges  and 
immunities  of  a  citizen,  Ijut  no  more ;  not  to  an  entire  immu- 
nity from  taxation,  nor  to  any  preferential  treatment  as  com- 
pared with  resident  citizens.  It  protects  him  against  discrimina- 
tor>'  taxation,  but  gives  him  no  right  to  be  favored  by 
disr-rimination  or  exemption.    .    .    . 

No.  531.    Appml  dismissed.    No.  580.    Decree  affirmed. 

Mb.  Justice  McRkynolds  dissents. 


PENNSYLVANIA  COAL  CO.  v.  MAHON.         1041 

PENNSYLVANIA  COAL  COMPANY  v.  MAHON  et  al. 

Supreme  Couet  of  the  United  States.     1922. 
260  United  States,  393. 

Error  to  the  Supreme  Court  of  Pennsylvania. 

[In  1878  the  Pennsylvania  Coal  Company,  defendant  below, 
executed  to  the  plaintiffs  a  deed  conveying  the  surface  of  certain 
land  but  expressly  reserving"  the  right  to  remove  all  coal  there- 
under, and  the  gi^antee  assumed  all  risks  and  waived  all  claims 
for  damages  which  might  arise  from  such  removal.  In  1921  the 
Legislature  of  Pennsylvania  enacted  the  Kohler  Act,  which  for- 
bade, with  certain  exceptions,  the  mining  of  anthracite  in  such 
a  way  as  to  cause  the  subsidence  of  any  building  used  as  a  place 
of  public  resort  or  as  a  factory  or  mercantile  establishment  or 
as  a  human  habitation.  The  Coal  Company,  in  reliance  upon 
its  rights  under  its  deed  to  the  plaintiffs,  was  about  to  remove 
the  coal  under  the  plaintiffs'  dwelling.  The  plaintiffs  sought 
an  injunction  under  the  teiTQS  of  the  Kohler  Act  to  prevent 
such  removal.  The  Court  of  Common  Pleas  held  that  the 
Kohler  Act,  if  applied  in  this  case,  would  violate  the  contract 
contained  in  the  deed  to  the  plaintiffs  and  hence  was  unconsti- 
tutional. On  appeal  the  Supreme  Court  of  Pennsylvania  held 
that  the  statute  was  a  valid  exercise  of  the  police  power  and 
directed  a  decree  for  the  plaintiffs.  The  defendant  then  sued 
out  a  ^ATit  of  error.] 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 
•    •    • 

As  applied  to  this  case  the  statute  is  admitted  to  destroy  pre- 
viously existing  rights  of  property  and  contract.  The  question 
is  whether  the  police  power  can  be  stretched  so  far. 

Government  hardly  could  go  on  if  to  some  extent  values  in- 
cident to  property  could  not  be  diminished  without  paying  for 
every  such  change  in  the  general  law.  As  long  recognized,  some 
values  are  enjoyed  under  an  implied  limitation  and  must  yield 
to  the  police  power.  But  obviously  the  implied  limitation  must 
have  its  limits,  or  the  contract  and  due  process  clauses  are  gone. 
One  fact  for  consideration  in  determining  such  limits  is  the  ex- 
tent of  the  diminution.  When  it  reaches  a  certain  magnitude, 
in  most  if  not  in  all  cases  there  must  be  an  exercise  of  eminent 
domain  and  compensation  to  sustain  the  act.  So  the  question 
depends   upon   the    particular    facts.      The   greatest   weight    is 
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given  to  Uie  judgment  of  the  legislature,  but  it  always  is  open 
to  interested  parties  to  contend  that  the  legislature  has  gone 
beyond  its  constitutional  power. 

This  is  the  case  of  a  single  private  house.  No  doubt  there  is 
a  public  interest  even  in  this,  as  there  is  in  every  purchase  and 
sale  and  in  all  that  happens  within  the  commonwealth.  Some 
existing  rights  may  be  modified  even  in  such  a  case.  Hideout 
V.  Knox,  148  Mass.  368.  But  usually  in  ordinary  private  af- 
fairs the  public  interest  does  not  warrant  much  of  this  kind  of 
interference.  A  source  of  damage  to  such  a  house  is  not  a  pub- 
lic nuisance  even  if  similar  damage  is  inflicted  on  others  in  dif- 
ferent places.  The  damage  is  not  common,  or  public.  Wesson 
v.  Washburn  Iron  Co.,  13  Allen,  95,  103.  The  extent  of  the 
jniblic  intercst  is  sho\vii  by  the  statute  to  be  limited,  since  the 
statute  ordinarily  does  not  apply  to  land  when  the  surface  is 
ov^-ned  by  tlie  owner  of  the  coal.  Furthermore,  it  is  not  justi- 
fied as  a  protection  of  personal  safety.  That  could  be  provided 
for  by  notice.  Indeed  the  very  foundation  of  this  bill  is  that 
tlic  defendant  gave  timely  notice  of  its  intent  to  mine  ujider 
the  hou.se.  On  the  other  hand  the  extent  of  the  taking  is  great. 
It  purports  to  abolish  what  is  recognized  in  Pennsylvania  as  an 
estate  in  land — a  very  valuable  estate — and  what  is  declared 
by  the  Court  below  to  be  a  contract  hitherto  binding  tlie  plain- 
tifTs.  If  we  were  called  upon  to  deal  with  the  plaintiffs'  position 
alone,  we  should  think  it  clear  that  the  statute  does  not  disclose 
a  public  int<;rest  sufficient  to  warrant  so  extensive  a  destruction 
of  the  defendant's  constitutionally  protected  rights. 

But  the  case  has  been  treated  as  one  in  which  the  general 
validity  of  the  act  should  be  discussed.  The  Attorney  General 
of  the  State,  the  City  of  Scranton,  and  the  representatives  of 
i»thor  extensive  interests  were  allowed  to  take  part  in  the  argu- 
mr-nt  bolow  and  have  submitted  their  contentiojis  here.  It 
wTiMK,  therefore,  to  be  our  duty  to  go  farther  in  the  statement 
of  our  opinion,  in  order  that  it  may  be  known  at  once,  and  that 
further  suits  should  not  be  brought  in  vain. 

It  is  our  opinion  that  the  act  cannot  be  sustained  as  an  exer- 
ni-sc  of  the  police  power,  so  far  as  it  affects  the  mining  of  coal 
under  streets  or  cities  in  places  where  the  right  to  mine  such 
coal  has  been  reserved.  As  said  in  a  Pennsylvania  ca.se,  "For 
pra/'tical  purposes,  the  right  to  coal  consists  in  the  right  to 
mine  it."  Commonwealth  v.  Cloarview  Coal  Co.,  256  Pa.  St 
328,  331.    What  makes  the  right  to  mine  coal  valuable  is  that 
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it  can  be  exercised  with  profit.  To  make  it  commercially  im- 
practicable to  mine  certain  coal  has  very  nearly  the  same  effect 
for  constitutional  purposes  as  appropriating  or  destroying  it. 
This  we  think  that  we  are  warranted  in  assuming  that  the  stat- 
ute does. 

It  is  true  that  in  Plymouth  Coal  Co.  v.  Pennsylvania,  232 
U.  S.  531,  it  was  held  competent  for  the  legislature  to  require 
a  pillar  of  coal  to  be  left  along  the  line  of  adjoining  property, 
that,  with  the  pillar  on  the  other  side  of  the  line,  would  be  a 
barrier  sufficient  for  the  safety  of  the  employees  of  either  mine 
in  case  the  other  should  be  abandoned  and  allowed  to  fill  with 
water.  But  that  was  a  requirement  for  the  safety  of  employees 
invited  into  the  mine,  and  secured  an  average  reciprocity  of 
advantage  that  has  been  recognized  as  a  justification  of  various 
laws. 

The  rights  of  the  public  in  a  street  purchased  or  laid  out 
by  eminent  domain  are  those  that  it  has  paid  for.  If  in  any 
case  its  representatives  have  been  so  short  sighted  as  to  acquire 
only  surface  rights  without  the  right  of  support,  we  see  no 
more  authority  for  supplying  the  latter  without  compensation 
than  there  was  for  taking  the  right  of  way  in  the  fij-st  place 
and  refusing  to  pay  for  it  because  the  public  wanted  it  ver\^ 
much.  The  protection  of  private  property  in  the  Fifth  Amend- 
ment presupposes  that  it  is  wanted  for  public  use,  but  provides 
that  it  shall  not  be  taken  for  such  use  'svithout  compensation. 
A  similar  assumption  is  made  in  the  decisions  upon  the  Four- 
teenth Amendment.  Hairston  v.  Dan\alle  &  Western  Ry.  Co., 
208  U.  S.  598,  605.  When  this  seemingly  absolute  protection 
is  found  to  be  qualified  by  the  police  power,  the  natural  tend- 
ency of  human  nature  is  to  extend  the  qualification  more  and 
more  until  at  last  private  property  disappears.  But  that  can- 
not be  accomplished  in  this  way  under  the  Constitution  of  the 
United  States. 

The  general  rule  at  least  is,  that  while  property  may  be  regu- 
lated to  a  certain  extent,  if  regulation  goes  too  far  it  will  be 
recognized  as  a  taking.  It  may  be  doubted  how  far  excep- 
tional cases,  like  the  blowing  up  of  a  house  to  stop  a  conflagra- 
tion, go — and  if  they  go  beyond  the  general  rule,  whether  they 
do  not  stand  as  much  upon  tradition  as  upon  principle.  Bow- 
ditch  V.  Boston,  101  U.  S.  16.  In  general  it  is  not  plain  that  a 
man's  misfortunes  or  necessities  will  justify  his  shifting  the 
damages  to  his  neighbor's  shoulders.    Spade  v.  Lynn  &  Boston 
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R.  R.  Co.,  172  Mass.  488,  489.  We  are  in  danger  of  forgetting 
that  a  strong:  public  desire  to  improve  the  public  condition  is 
not  enough  to  warrant  achieving  the  desire  by  a  shorter  cut 
than  the  constitutional  way  of  paying  for  the  change.  As  we 
already  have  said,  this  is  a  question  of  degree — and  therefore 
rannot  be  disposed  of  by  general  propositions.  But  we  regard 
this  as  going  beyond  any  of  the  cases  decided  by  this  Court. 
The  late  decisions  upon  laws  dealing  with  the  congestion  of 
Washington  and  New  York,  caused  by  the  war,  dealt  mth  laws 
intended  to  meet  a  temporary  emergency  and  providing  for 
compensation  determined  to  be  reasonable  by  an  impartial 
board.  They  went  to  the  verge  of  the  law  but  fell  far  short  of 
the  present  act.  Block  v.  Hirsh,  256  U.  S.  135;  Marcus  Brown 
Holding  Co.  v.  Feldman,  256  U.  S.  170;  Levy  Leasing  Co.  v. 
Siegel,  258  U.  S.  242. 

We  assume,  of  course,  that  the  statute  was  passed  upon  the 
conviction  that  an  exigency  existed  that  would  warrant  it,  and 
we  assume  that  an  exigency  exists  that  would  warrant  the  exer- 
cise of  eminent  domain.  But  the  question  at  bottom  is  upon 
wliom  the  loss  of  the  changes  desired  should  fall.  So  far  as 
private  persons  or  communities  have  seen  fit  to  take  the  risk  of 
acquiring  only  surface  rights,  we  cannot  see  that  the  fact  that 
their  risk  has  become  a  danger  warrants  the  giving  to  them 
greater  rights  than  they  bought. 

Decree  reversed. 

Mr.  Justice  Brandeis,  dissenting. 

The  Kohler  Act  prohibits,  under  certain  conditions,  the  min- 
ing of  anthracite  coal  within  the  limits  of  a  city  in  such  a  man- 
ner or  to  such  an  extent  ''as  to  cause  the  .  .  .  subsidence 
of  any  dwelling  or  other  structure  used  as  a  human  habitation, 
or  any  factor}',  store,  or  other  industrial  or  mercantile  establish- 
ment in  which  human  labor  is  employed."  Coal  in  place  is 
land ;  and  the  right  of  the  owner  to  use  his  land  is  not  absolute. 
He  may  not  so  use  it  as  to  create  a  public  nuisance ;  and  uses,  once 
harmh'ss,  may,  owing  to  changed  conditions,  seriously  threaten 
the  public  welfare.  Whenever  they  do,  the  legislature  has 
power  to  prohibit  such  nscs  without  paying  compensation;  and 
the  power  to  prohibit  extends  alike  to  the  manner,  the  character 
and  the  purpose  of  the  use.  Are  we  justified  in  declaring  that 
the  Legislature  of  Pennsylvania  ha.s,  in  restricting  the  right  to 
mine  anthracite,  exercised  this  power  so  arbitrarily  as  to  violate 
the  Fourteenth  Amendment? 
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Every  restriction  upon  the  use  of  property  imposed  in  the 
exercise  of  the  police  power  deprives  the  o^Mier  of  some  riglit 
theretofore  enjoyed,  and  is,  in  that  sense,  an  abridgment  by  the 
State  of  rights  in  property  without  making  compensation.  But 
restriction  imposed  to  protect  the  public  health,  safety  or  mor- 
als from  dangers  threatened  is  not  a  taking.  The  restriction 
here  in  question  is  merely  the  prohibition  of  a  noxious  use.  The 
property  so  restricted  remains  in  the  possession  of  its  owner. 
The  State  does  not  appropriate  it  or  make  any  use  of  it.  The 
State  merely  prevents  the  o^vner  from  making  a  use  which  in- 
terferes with  paramount  rights  of  the  public.  Whenever  the 
use  prohibited  ceases  to  be  noxious, — as  it  may  because  of  fur- 
ther change  in  local  or  social  conditions, — the  restriction  ^dll 
have  to  be  removed  and  the  0"svner  will  again  be  free  to  enjoy 
his  property  as  heretofore. 

The  restriction  upon  the  use  of  this  property  can  not,  of 
course,  be  lawfully  imposed,  unless  its  purpose  is  to  protect  the 
public.  But  the  purpose  of  a  restriction  does  not  cease  to  be 
public,  because  incidentally  some  private  persons  may  thereby 
receive  gratuitously  valuable  special  benefits.  Thus^  owners  of 
low  buildings  may  obtain,  through  statutory  restrictions  upon 
the  height  of  neighboring  structures,  benefits  equivalent  to  an 
easement  of  light  and  air,  Welch  v.  Swasey,  214  U.  S.  91. 
Compare  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  61 ; 
Walls  V.  Midland  Carbon  Co.,  254  U.  S.  300.  Furthermore,  a 
restriction,  though  imposed  for  a  public  purpose,  will  not  be 
lawful,  unless  the  restriction  is  an  appropriate  means  to  the 
public  end.  But  to  keep  coal  in  place  is  surely  an  appropriate 
means  of  preventing  subsidence  of  the  surface ;  and  ordinarily 
it  is  the  only  available  means.  Restriction  upon  use  does  not 
become  inappropriate  as  a  means,  merely  because  it  deprives 
the  owner  of  the  only  use  to  which  the  property  can  then  be 
profitably  put.  The  liquor  and  the  oleomargarine  cases  settled 
that.  IMugler  v.  Kansas,  123  U.  S.  623,  668,  669;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  682.  See  also  Hadacheck  v.  Los 
Angeles,  239  U.  S.  394 ;  Pierce  Oil  Corporation  v.  City  of  Hope, 
248  U.  S.  498.  Nor  is  a  restriction  imposed  through  exercise  of 
the  police  power  inappropriate  as  a  means,  merely  because  the 
same  end  might  be  effected  through  exercise  of  the  power  of 
eminent  domain,  or  otherwise  at  public  expense.  Every  restric- 
tion upon  the  height  of  buildings  might  be  secured  through  ac- 
quiring by  eminent  domain  the  right  of  each  0A\Tier  to  biiiUl 
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above  the  limiting?  height;  but  it  is  settled  that  the  State  need 
not  resort  to  that  power.  Compare  Laurel  Hill  Cemetery  v. 
San  Franeiseo,  216  U.  S.  358;  IMissouri  Pacific  Ry.  Co.  v.  Omaha, 
235  U.  S.  121.  If  by  mining  anthracite  coal  the  owner  would 
necessarily  unloose  poisonous  gases,  I  suppose  no  one  would 
doubt  the  power  of  the  State  to  prevent  the  mining,  without 
buying  his  coal  fields.  And  why  may  not  the  State,  likewise, 
u-ithout  paying  compensation,  prohibit  one  from  digging  so  deep 
or  excavating  so  near  the  surface,  as  to  expose  the  commimity 
to  like  dangers?  In  the  latter  case,  as  in  the  former,  carrying 
on  the  business  would  be  a  public  nuisance. 

It   is  said  that  one   fact   for  consideration   in    determining 
whether  the  limits  of  the  police  power  have  been  exceeded  is 
the  extent  of  the  resulting  diminution  in  value;  and  that  here 
the  restriction   destroys  existing  rights  of  property  and  con- 
tract.   But  values  are  relative.    If  we  are  to  consider  the  value 
of  the  coal  kept  in  plax^e  by  the  restriction,  we  should  compare 
it  \vith  the  value  of  all  other  parts  of  the  land.    That  is,  Avith 
the  value  not  of  the  coal  alone,  but  \^^th  the  value  of  the  whole 
property.    The  rights  of  an  owner  as  against  the  public  are  not 
increased  by  dividing  the  interests  in  his  property  into  surface 
and  subsoil.     The  sum  of  the  rights  in  the  parts  can  not  be 
greater  than  tlie  rights  in  the  whole.     The  estate  of  an  o'wner 
in  land  is  grandiloquently  described  as  extending  ah  orco  usque 
ad  coclum.    But  I  suppose  no  one  would  contend  that  by  selling 
his  interest  above  one  hundred  feet  from  the  surface  he  could 
prevent  the  State  from  limiting,  by  the  police  power,  the  height 
of  structures  in  a  city.    And  why  should  a  sale  of  underground 
rights  bar  the   State's   power?     For  aught   that   appears  the 
value  of  the  coal  kept  in  place  by  the  restriction  may  be  negli- 
j^ble  as  compared  with   the  value  of  the  whole  property,  or 
even  as  compared  with  that  part  of  it  which  is  represented  by 
the  coal  remaining  in  place  and  which  may  be  extracted  de- 
spite the  statute.     Ordinarily  a  police   regulation,   general  in 
operation,  will  not  be  held  void  as  to  a  particular  property,  al- 
though proof  Is  ofTercd  that  owing  to  conditions  peculiar  to  it 
the  roitrietion  could  not  rcasonjU)ly  be  applied.     See  Powell  v. 
Pennsylvania,  127  U.  S.  678,  681,  684;  Murphy  v.  California, 
225  U.  S.  623,  629.     But  even  if  the  particular  facts  are  to 
l^vern,  the  .statute  should,  in  my  opinion,  be  upheld  in  this 
rase.     For  the  defendant  has  failed   to  adduce  any   evidence 
from  which  it  appears  that  to  restrict  its  mining  operations  was 
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an  unreasonable  exercise  of  the  police  power.  Compare  Rein- 
maji  V.  Little  Rock,  237  U.  S.  171,  177,  180 ;  Pierce  Oil  Corpora- 
tion V.  City  of  Hope,  248  U.  S.  498,  500.  Where  the  surface 
and  the  coal  belong  to  the  same  person,  self-interest  would  ordi- 
narily prevent  mining  to  such  an  extent  as  to  cause  a  subsi- 
dence. It  was,  doubtless,  for  tliis  reason  that  the  legislature, 
estimating  the  degrees  of  danger,  deemed  statutory  restriction 
unnecessary  for  the  public  safety  under  such  conditions. 

It  is  said  tliat  this  is  a  case  of  a  single  dwelling  house ;  that 
the  restriction  upon  mining  abolishes  a  valuable  estate  hitherto 
secured  by  a  contract  with  the  plaintiffs;  and  that  the  restric- 
tion upon  mining  cannot  be  justified  as  a  protection  of  per- 
sonal safety,  since  that  could  be  provided  for  by  notice.  The 
propriety  of  deferring  a  good  deal  to  tribunals  on  the  spot  has 
been  repeatedly  recognized.  Welc£  v.  Swasey,  214  U.  S.  91, 
106;  Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  358, 
365;  Patsone  v.  Pennsylvania,  232  U.  S.  138,  144.  May  we 
say  that  notice  would  afford  adequate  protection  of  the  public 
safety  where  the  legislature  and  the  highest  court  of  the  State, 
with  greater  knowledge  of  local  conditions,  have  declared,  in 
effect,  that  it  would  not?  If  public  safety  is  imperiled,  surely 
neither  gi'ant,  nor  contract,  can  prevail  against  the  exercise  of 
the  police  power.  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659; 
Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S.  548; 
Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corporation, 

248  U.  S.  372;  St.  Louis  Poster  Advertising  Co.  v.  St.  Louis, 

249  U.  S.  269.  The  rule  that  the  State's  power  to  take  appro- 
priate measures  to  guard  the  safety  of  all  who  may  be  within  its 
jurisdiction  may  not  be  bargained  away  was  applied  to  compel 
carriers  to  establish  grade  crossings  at  their  own  expense,  de- 
spite contracts  to  the  contrary;  Chicago,  Burlington  &  Quincy 
R.  R.  Co.  v.  Nebraska,  170  U.  S.  57 ;  and,  likewise,  to  supersede, 
by  an  employers'  liability  act,  the  provision  of  a  charter  exempt- 
ing a  railroad  from  liability  for  death  of  employees,  since  the 
civil  liability  was  d(*emed  a  matter  of  public  (oncem,  and  not 
a  mere  private  right.  Texas  &  New  Orleans  R.  R.  Co.  v.  Miller, 
221  U.  S.  408.  Compare  Boyd  v.  Alabama,  94  U.  S.  645 ;  Stone 
V.  Mississippi,  101  U.  S.  814;  Butchers'  Union  Co.  v.  Crescent 
City  Co.,  Ill  U.  S.  746;  Douglas  v.  Kentucky,  168  U.  S.  488; 
Pennsylvania  Hospital  v.  Philadelphia,  245  U.  S.  20,  23.  Nor 
can  existing  contracts  between  private  individuals  preclude  ex- 
ercise of  the  police  power.     *'One  whose  rights,  such  as  they 
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arc,  are  subject  to  state  restriction,  cannot  remove  them  from 
the  power  of  the  State  by  making  a  contract  about  them." 
Hudson  County  Wati^r  Co.  v.  I\rcCarter,  209  U.  S.  349,  357; 
KnoxviUe  Water  Co.  v.  Knoxville,  189  U.  S.  434,  438 ;  Rast  v. 
\'an  Deman  &  Lewis  Co.,  240  U.  S.  342.  The  fact  that  this  suit 
is  brought  by  a  private  person  is,  of  course,  immaterial  to  pro- 
tect the  community  through  invoking  the  aid,  as  litigant,  of 
interested  private  citizens  is  not  a  novelty  in  our  law.  That  it 
may  be  done  in  Pennsylvania  was  decided  by  its  Supreme  Court 
in  this  case.  And  it  is  for  a  State  to  say  how  its  public  policy 
shall  be  enforced. 

This  case  involves  only  mining  which  causes  subsidence  of 
a  dwelling  house.  But  the  Kohler  Act  contains  provisions  in 
addition  to  that  quoted  above ;  and  as  to  these,  also,  an  opinion 
is  expressed.  These  provi^ons  deal  with  mining  under  cities 
to  sueh  an  extent  as  to  cause  subsidence  of — 

(a)  Any  public  building  or  any  structure  customarily  used 
by  the  public  as  a  place  of  resort,  assemblage,  or  amusement, 
including,  but  not  being  limited  to,  churches,  schools,  hospitals, 
theatres,  hotels,  and  railroad  stations. 

(b)  Any  street,  road,  bridge,  or  other  public  passageway, 
dedicated  to  public  use  or  habitually  used  by  the  public. 

(c)  Any  track,  roadbed,  right  of  way,  pipe,  conduit,  wire, 
or  other  fax-ility,  used  in  the  service  of  the  public  by  any  munici- 
pal corporation  or  public  service  company  as  defined  by  the 
Public  Service  Company  Law. 

A  prohibition  of  mining  which  causes  subsidence  of  such 
structures  and  facilities  is  obviously  enacted  for  a  public  pur- 
pose; and  it  seems,  likewise,  clear  that  mere  notice  of  intention 
to  mine  would  not  in  this  connection  secure  the  public  safety. 
Yet  it  is  said  that  these  provisions  of  the  act  cannot  be  sustained 
as  an  exercise  of  the  police  power  where  the  right  to  mine  such 
coal  has  been  reserved.  The  conclusion  seems  to  rest  upon  the 
asRumption  that  in  order  to  justify  such  exercise  of  the  police 
power  there  must  be  "an  average  reciprocity  of  advantage"  as 
between  Uie  owner  of  the  property  restricted  and  the  rest  of  the 
community;  and  that  here  such  reciprocity  is  absent.  Reci- 
procity of  advantage  is  an  important  consideration,  and  may 
even  be  an  essential,  where  the  State's  power  is  exercised  for 
the  purpo.se  of  conferring  benefits  upon  the  property  of  a 
neighborhood,  as  in  drainage  projects,  Wurts  v.  Iloagland,  114 
U.  S.  606;  Fallbrook  Irrigation  District  v.  Bradley,  164  U.  S. 
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112;  or  upon  adjoining  owners,  as  by  party  wall  provisions, 
Jackman  v.  Rosenbaum  Co.,  ante.  But  where  the  police  power 
is  exercised,  not  to  confer  benefits  upon  property  owners, 
but  to  protect  the  public  from  detriment  and  danger,  there  is, 
in  my  opinion,  no  room  for  considering  reciprocity  of  advan- 
tage. There  was  no  reciprocal  advantage  to  the  owner  prohib- 
ited from  using  his  oil  tanks  in  248  U.  S.  498;  his  brickyard, 
in  239  U.  S.  394;  his  livery  stable,  in  237  U.  S.  171 ;  his  billiard 
hall,  in  225  U.  S.  623 ;  his  oleomargarine  factory,  in  127  U.  S. 
678 ;  his  brewery,  in  123  U.  S.  623 ;  unless  it  be  the  advantage 
of  living  and  doing  business  in  a  civilized  community.  That 
reciprocal  advantage  is  given  by  the  act  to  the  coal  operators. 


OMNIA  COMMERCIAL  COMPANY,  INC.,  v.  UNITED 

STATES. 

Supreme  Court  of  the  United  States.    1923. 
261  United  States,  502. 

Appeal  from  the  Court  of  Claims. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the  Court. 

The  appellant,  on  May  19,  1917,  by  assignment,  became  the 
owner  of  a  contract,  by  which  it  acquired  the  right  to  purchase 
a  large  quantity  of  steel  plate  from  the  Allegheny  Steel  Com- 
pany, of  Pittsburgh,  at  a  price  under  the  market.  The  contract 
was  of  great  value  and  if  carried  out  would  have  produced 
large  profits. 

In  October,  1917,  before  any  deliveries  had  been  made,  the 
United  States  Government  requisitioned  the  Steel  Company's 
entire  production  of  steel  plate  for  the  year  1918,  and  directed 
that  company  not  to  comply  with  the  terms  of  appellant's  con- 
tract, declaring  that  if  an  attempt  was  made  to  do  so  the  entire 
plant  of  the  Steel  Company  would  be  taken  over  and  operated 
for  the  public  use. 

Appellant  brought  an  action  in  the  Court  of  Claims,  alleging, 
in  addition  to  the  foregoing,  that  by  the  orders  of  the  Govern- 
ment the  performance  of  the  contract  by  the  Steel  Company  had 
been  rendered  unlawful  and  impossible ;  that  the  effect  was  to 
take  for  the  public  use  appellant's  right  of  priority  to  the  steel 
plate  expected  to  be  produced  by  the  Steel  Company  and  there- 
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by  appropriate  for  puMie  use  appellant's  property  in  the  con- 
tract. As  a  result  it  alleged  that  it  had  incurred  losses  in  a 
large  sum  which  it  sought  to  recover,  as  just  compensation,  by 
virtue  of  Artifle  V  of  the  Constitution.  To  this  petition  the 
United  States  interposed  a  demurrer,  which  was  sustained  and 
the  petition  dismissed.  From  this  judgment  the  case  comes  here 
by  appeal.     .     .     . 

The  contract  in  question  was  property  within  the  meaning 
of  the  Fifth  Amendment,  Long  Island  AYater  Supply  Co.  v. 
Brooklyn,  1C6  U.  S.  685,  GOO;  Cincinnati  v.  Louisville  &  Nash- 
ville R.  R.  Co.,  223  U.  S.  390,  400,  and  if  taken  for  public  use 
the  Govcniment  would  be  liable.  But  destruction  of,  or  injury 
to,  property  is  frequently  accomplished  without  a  ''taking"  in 
the  constitutional  sense.  To  prevent  the  spreading  of  a  fire, 
property  may  be  destroyed  without  compensation  to  the  owner, 
Bowdit^-h  V.  Boston,  101  U.  S.  16,  18 ;  a  doctrine  perhaps  to 
some  extent  resting  on  tradition.  Pennsylvania  Coal  Co.  v. 
Mahon,  260  U.  S.  393.  There  are  many  laws  and  governmental 
op«'rations  which  injuriously  affect  the  value  of  or  destroy  prop- 
erty— for  e.xample,  restrictions  upon  the  height  or  character  of 
buildings,  destruction  of  diseased  cattle,  trees,  etc.,  to  prevent 
eontiigion — but  for  which  no  remedy  is  afforded.  Contracts  in 
this  respect  do  not  differ  from  other  kinds  of  property.  See 
Calhoun  v,  Ma-ssie,  253  U.  S.  170,  where  an  act  of  Congress  in- 
validating contracts  made  with  attorneys  for  compensation  ex- 
ceeding a  certain  percentage  for  the  prosecution  of  claims 
against  the  Government,  was  sustained,  although  it  had  the 
eflfcct  of  putting  an  end  to  an  existing  contract.  This  Court 
said  (pp.  175-176)  : 

**An  appropriate  exercise  by  a  State  of  its  police  power  is 
consistent  with  the  Fourteenth  Amendment,  although  it  results 
in  serious  depreciation  of  property  values;  and  the  United 
Siaics  may,  consistently  with  the  Fifth  Amendment,  impose  for 
a  permitted  purpose,  restrictions  upon  property  which  produce 
like  resultK.  .     The  sovereign  right  of  the  Government  is 

not  less  because  the  property  affected  happens  to  be  a  contract. 

In  Louisville  &  Nashville  R.  R.  Co.  v.  Mottley,  219  U.  S.  467, 
It  was  held  that  an  act  of  Congress,  prohibiting  the  issuance 
of  free  tran.sportation  by  interstate  common  carriers  which  in- 
validated a  contract  for  transportation  previously  entered  into 
and  valid  when  made,  did  not  have  the  effect  of  taking  private 
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property  without  compensation.     The  Court,  speaking  through 
Mr.  Justice  Harlan,  said  (p.  484)  : 

''It  is  not  determinative  of  the  present  question  tliat  the  com- 
merce act  as  now  construed  will  render  the  contract  of  no  value 
for  the  purposes  for  which  it  was  made.  In  Knox  v.  Lee,  12 
Wall.  457,  above  cited,  the  court,  referring  to  the  Fifth 
Amendment,  which  forbids  the  taking  of  private  property  for 
public  use  without  just  compensation  or  due  process  of  law, 
said:  'That  provision  has  always  been  understood  as  referring 
only  to  a  direct  appropriation,  and  not  to  consequential  injuries 
resulting  from  the  exercise  of  lawful  power.  It  has  never  been 
supposed  to  have  any  bearing  upon  or  to  inhibit  laws  that 
indirectly  work  harm  and  loss  to  indi\dduals.  A  new  tariff,  an 
embargo,  a  draft,  or  a  war,  may  inevitably  bring  upon  indi- 
viduals great  losses;  may,  indeed,  render  valuable  propert}^ 
almost  valueless.     They  may  destroy  the  worth  of  contracts.'  " 

The  conclusion  to  be  drawn  from  these  and  other  cases  which 
might  be  cited  is,  that  for  consequential  loss  or  injury  resulting 
from  lawful  governmental  action,  the  law  affords  no  remedy. 
The  character  of  the  power  exercised  is  not  material.  Chicago, 
Burlington  &  Quincy  Ry.  Co.  v.  Drainage  Commissioners,  200 
U.  S.  561,  583-585,  592-593.  If,  under  any  power,  a  contract 
or  other  property  is  taken  for  public  use,  the  Government  is 
liable ;  but  if  injured  or  destroyed  by  lawful  action,  without  a 
takmg,  the  Government  is  not  liable.  What  was  here  requisi- 
tioned was  the  future  product  of  the  Steel  Company,  and,  since 
this  product  in  the  absence  of  governmental  interference  would 
have  been  delivered  in  fulfillment  of  the  contract,  the  conten- 
tion seems  to  be  that  the  contract  was  so  far  identified  with  it 
that  the  taking  of  the  former,  ipso  facto,  took  the  latter.  This, 
however,  is  to  confound  the  contract  \Yith.  its  subject-matter. 
The  essence  of  every  executory  contract  is  the  obligation  which 
the  law  imposes  upon  the  parties  to  perform  it.  "It  [the  con- 
tract] may  be  defined  to  be  a  transaction  between  two  or  more 
persons,  in  which  each  party  comes  under  an  obligation  to  the 
other,  and  each  reciprocally  acquires  a  right  to  whatever  is 
promised  by  the  other."  Dartmouth  College  v.  Woodward,  4 
Wheat.  629,  656.  Plainly,  here  there  was  no  acquisition  of  the 
obligation  or  the  right  to  enforce  it.  If  the  Steel  Company  had 
failed  to  comply  ^^'ith  the  requisition,  what  would  have  been  the 
remedy?  Not  enforcement  of  the  contract  but  enforcement  of 
the  statute.     If  the  Government  had  failed  to  pay  for  what  it 
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got  what  would  have  been  the  right  of  the  Steel  Company  T  Not 
to  the  price  fixed  by  the  contract  but  to  the  just  compensation 
guarauteed  by  tlie  Constitution. 

In  exercising  the  power  to  requisition,  the  Government  dealt 
only  with  the  Steel  Company,  which  company  tliereupon  becaTue 
liable  to  deliver  its  product  to  the  Government,  by  virtue  of  the 
statute  and  in  response  to  the  order.  As  a  result  of  this  lawful 
governmental  attion  the  performance  of  the  contract  was  ren- 
dered impossible.    It  was  not  appropriated  but  ended. 

Parties  and  a  subject-matter  are  necessary  to  the  existence 
of  a  contract,  but  neither  constitutes  any  part  of  it — the  con- 
tract consists  in  the  agreement  and  obligation  to  perform.  If 
one  makes  a  contract  for  the  personal  services  of  another  or  for 
the  sale  and  delivery  of  property,  the  Government,  by  drafting 
one  of  the  parties  into  the  army,  or  by  requisitioning  the  sub- 
ject-matter, does  not  thereby  take  the  contract.  In  Marshall 
V.  Glanvill,  [1917],  2  K.  B.  87,  the  plaintiff  had  been  employed 
by  the  defendants  upon  a  contract  of  service.  While  the  agree- 
ment was  in  force  the  former  was  called  into  the  military  service. 
It  was  held  that  this  put  an  end  to  the  contract.  The  court 
said: 

"Here  the  parties  clearly  made  their  bargain  on  the  footing 
that  it  should  continue  lawful  for  the  plaintiff  to  render  and  for 
the  defendants  to  accept  his  services.     The  rendering  and  ac 
ceptance  of  these  services  ceased  to  be  lawful  in  July,  1916,  and 
thereupon  the  bargain  came  to  an  end." 

The  American  and  English  cases  all  agree  that  the  result  is 
the  same  where  the  subject-matter  of  the  contract  is  requisi- 
tioned.    .    .    . 

In  tlie  present  case  the  effect  of  the  requisition  was  to 
bring  the  contract  to  an  end,  not  to  keep  it  alive  for  the  use  of 
the  Government. 

The  Government  took  over  during  the  war  railroads,  steel 
mills,  ship  yards,  telephone  and  telegraph  lines,  the  capacity 
output  of  factories  and  other  producing  activities.  If  appel- 
lant's contention  Ls  sound  the  Government  thereby  took  and  be- 
came liable  to  pay  for  an  appalling  number  of  existing  con- 
tracts for  future  service  or  delivery,  the  performance  of  which 
iU  action  made  impossible.  This  is  inadmissible.  Frustration 
and  appropriation  are  essentially  different  things.     .    .    . 

The  judgment  of  the  court  below  is 

Affirmed. 
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Note. — There  are  three  principal  ways  in  which  owners  of  property 
may  be  legally  deprived  of  it  through  governmental  action, — through 
taxation,  through  the  exercise  of  the  right  of  eminent  domain,  and 
through  the  exercise  of  the  police  power.  Whatever  the  method  which 
may  be  employed,  the  Constitution  provides  that  neither  the  Federal 
Government  nor  the  States  may  deprive  any  one  of  property  without 
due  process  of  law. 

Due  process  in  taxation  implies  that  the  levy  shall  be  for  a  public 
purpose  upon   property  within  the  jurisdiction  of  the  taxing  power, 
that  it  shall  operate  uniformly  upon  those  who  are  subject  to  it  and 
that  their  rights  shall  be  safeguarded  by  appropriate  methods  such  as 
notice  and  an  opportunity  for  hearing.     Because  of  the  multiplicity  of 
political  units  in  the  United  States,  property  may  often  be  taxed  more 
than  once,  but  double  taxation  is  not  contrary  to  due  process.    Property 
upon  which  an  excise  tax  has  been  laid  by  Congress  is  subject  to  a 
similar  tax  by  any  State  which  has  jurisdiction  over  it.     Exemption 
from  double  taxation  by  one  and  the  same  State  is  not  guaranteed  by 
the  Fourteenth  Amendment,  St.  Louis  Southwestern  Ry.  v.  Arkansas 
(1914),  235  U.   S.   350;   nor  is  taxation  by  two   States  upon   identical 
or  closely  related  property  interests  falling  within  the  jurisdiction  of 
both  forbidden,  Kidd  v.  Alabama   (1903),  188  U.  S.  730.     It  was  long 
the  rule,  in  accordance  with  the  maxim  mobilia  sequuntur  personam. 
that  tangible  personal  property  was  subject  to  the  law  of  the  owner's 
domicile,  but  for  purposes  of  taxation  it  is  recognized  that  such  prop- 
erty may  be  taxed  at  the  place  where  it  is,  Pullman's  Palace  Car  Co. 
V.  Pennsylvania  (1891),  141  U.  S.  18.     The  same  is  true  of  intangible 
property,  such  as  a   debt,  which   is  property  at  the   domicile  of  the 
creditor.     Hence  a  nonresident  husband's  deposit  in  a  bank   in  Ohio 
may  be  paid  by  order  of  the  court,  as  alimony  to  his  former  wife. 
"The  Fourteenth  Amendment  did  not,  in  guaranteeing  due  process  of 
law,  abridge  the  jurisdiction  which  a  State  possessed   over  property 
within    its   borders,   regardless   of   the   residence   or   presence   of   the 
owner,"   Pennington  v.  Fourth  National  Bank    (1917),   243   U.   S.   269. 
But  debts  owed  by  residents  of  Ohio  to  a  resident  of  New  York  and 
represented  by  notes  which  are  kept  permanently  in  Indiana  are  not 
property  in  Indiana,  Buck  v.  Beach   (1907),  206  U.  S.  392.     Property 
which  is  never  at  the  domicile  of  the  owner  but  which  has  no  fixed 
situs  elsewhere  is  taxable  at  the  domicile  of  the  owner.     Hence  ocean 
steamers  belonging  to  a  Kentucky  corporation  are  taxable  in  Kentucky, 
Southern  Pacific  Co.  v.  Kentucky  (1911),  222  U.  S.  63.    Likewise  a  seat 
on   the   New   York   Stock   Exchange   owned   by   a   resident   of   Ohio   is 
taxable  in   Ohio,   since   it  is   a  valuable   property  right  without   fixed 
situs.  Citizens  National  Bank  v.  Durr    (1921),  257  U.   S.   99.     On  the 
other  hand  it  has  been  held  that  tangible  personal  property  which  has 
acquired  a  situs  outside  the  State  of  the  owner's  domicile  may  not  be 
taxed  by  that  State,  Delaware,  Lackawanna  &  Western  Ry.  v.  Penn- 
sylvania (1905),  198  U.  S.  341.     But  this  limitation  upon  the  power  of 
taxation    does    not    apply    to    Intangible    property,    Hawley    v.    Maiden 
(1914),  232  U.  S.  1,  even  though  it  is  taxable  In  another  State  because 
of  having  acquired  a  "business  situs"  there.  Fidelity  &  Columbia  Trust 
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Co.  V.  Louisville  (1917).  245  U.  S.  54,  where  It  was  held  that  a  bank 
deposit  of  a  resident  of  Kentucky  In  a  bank  of  another  State,  where 
it  waa  taxed,  was  also  taxable  In  Kentucky.  .  Likewise  the  income  re- 
ceived by  a  beneficiary  from  a  trust  estate  consisting  of  bonds  and 
equipment  certificates  held  and  administered  by  the  trustee  in  another 
Slate  is  taxable  by  the  State  of  the  beneficiary's  domicile,  Maguire 
V.  Trefry  (1920),  253  U.  S.  12.  So  a  corporation  which  does  no 
business  and  has  no  property  in  the  State  in  which  it  was  incorporated 
is  taxable  therein  on  the  excess  of  the  market  value  of  its  outstanding 
stock  over  the  value  of  its  real  and  personal  property,  Cream  of 
Wheal  Co.  v.  Grand  Forks   (1920),  253  U.  S.  325. 

The  taxation  of  corporations  doing  business  in  several  States  pre- 
sents two  questions, — of  what  does  their  taxable  property  consist,  and 
what  proportion  of  their  taxable  property  is  subject  to  taxation  in 
each  State.  To  answer  these  questions,  especially  the  second  one, 
the  courts  have  evolved  the  unit  rule.  One  of  the  leading  cases  on 
the  subject  is  Adams  Express  Co.  v.  Ohio  State  Auditor  (1897),  166 
U.  S.  185.  The  Adams  Express  Company,  a  New  York  corporation, 
possessed  tangible  property,  both  real  and  personal,  valued  at 
I4.189.S18.57,  of  which  property  valued  at  $67,235  was  located  in  Ohio. 
The  market  value  of  its  shares  of  stock  was  about  $16,800,000.  The 
Company  contended  that  it  was  taxable  only  on  the  value  of  its 
tangible  property,  and  that  the  difference  between  that  value  and 
the  market  value  of  Its  capital  stock,  amounting  to  about  $12,000,000, 
was  not  subject  to  taxation.  But,  the  Court  answered  that  the  Com- 
pany's franchise  and  its  good  will  as  an  established  industry  and  a 
f^olnf?  concern  are  things  of  value.  "The  value  which  property  bears 
in  the  market,  the  amount  for  which  its  stock  can  be  bought  and  sold, 
Is  the  real  value."     The  Court   then   said: 

Where  is  the  situs  of  this  intangible  property?    Is  it  simply 
where  its  home  oflfice  Is,  where  is  found  the  central  directing 
thought   which   controls   the   workings   of   the   great  machine, 
or  in  the  State  which  gave  it  its  corporate  franchise;    or  is 
that    intangible    property    distributed    wherever    its    tangible 
property   is   located    and   its   work    is   done?     Clearly,    as   we 
think,  the  latter.     Every  State  within  which  It  Is  transacting 
business,  and  where  it  has  its  property,  more   or  less,  may 
rightfully  say  that  the  $16,000,000  of  value  which  It  possesses 
springs  not  merely  from  the  original  grant  of  corporate  power 
by  the  State  which  incorporated  it,  or  from  the  mere  owner- 
Bhlp  of  the  tangible  property,  but  It  springs  from  the  fact 
that   that   tangible   property   it  has  combined   with    contracts, 
franrhi.Hes.    and    privileges    into    a    single    unit    of    property; 
and  this  State  contributes  to  that  aggregate  value  not  merely 
the  separate  value  of  such  tangible  property  as  Is  within  Its 
limits,  but  its  proportionate  share  of  the  value  of  the  entiro 
proporly.     That  this  is  true  is  obvious   from  the   result  that 
would  follow  If  all  the  States  other  than  the  one  which  created 
iho  corporation  could  and  should  withhold   from   it  the  right 
lo   transact   express   business   within    their   limits.      It   might 
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continue  to  own  all  its  tangible  property  within  each  of  those 
States,  but,  unable  to  transact  the  express  business  within 
their  limits,  that  $12,000,000  of  value  attributable  to  its  in- 
tangible property  would  shrivel  to  a  mere  trifle. 
Under  the  unit  rule  a  State  is  permitted  to  tax  such  part  of  a 
company's  tangible  property  as  lies  within  it  and  such  part  of  its 
intangible  property  as  may  be  fairly  attributed  to  the  business  trans- 
acted in  that  State.  The  taxable  value  of  the  intangible  property  may 
be  ascertained  in  the  case  of  a  telegraph  company  by  taking  that  pro- 
portion of  the  total  value  of  its  capital  stock  which  the  length  of  its 
lines  within  the  State  bears  to  the  total  length  of  its  lines,  Western 
Union  Telegraph  Co.  v.  Taggart  (189G),  163  U.  S.  1;  in  the  case  of 
a  sleeping  car  company  by  taking  that  proportion  which  the  number 
of  miles  of  railroad  over  which  its  cars  run  in  the  State  bears  to 
the  total  railway  mileage  of  its  cars,  Pullman's  Palace  Car  Co.  v 
Pennsylvania  (1891),  141  U.  S.  18;  in  the  case  of  a  manufacturing 
company,  by  taking  that  proportion  of  its  income  which  the  value 
of  its  tangible  property  in  the  State  bears  to  the  value  of  all  its 
tangible  property,  Underwood  Typewriter  Co.  v.  Chamberlain  (1920), 
254  U.  S.  113;  in  the  case  of  a  railway,  by  taking  that  proportion 
which  its  mileage  in  the  State  bears  to  its  total  mileage,  Pittsburgh 
&c.  Ry.  V.  Backus  (1894),  154  U.  S.  421.  But  these  criteria  may  not 
be  applied  mechanically.  Special  circumstances  may  require  their 
modification.  In  Wallace  v.  Hines  (1920),  253  U.  S.  66,  which  in- 
volved a  statute  of  North  Dakota  for  the  taxation  of  railway  prop- 
erty, the  Court  said: 

As  the  law  is  administer'ed,  the  tax  commissioner  fixes 
the  value  of  the  total  property  of  each  railroad  by  the  total 
value  of  its  stocks  and  bonds  and  assesses  the  proportion  of 
this  value  that  the  main  track  mileage  in  North  Dakota  bears 
to  the  main  track  of  the  whole  line.  But  on  the  allegations 
of  the  bill,  which  is  all  that  we  have  before  us,  the  circum- 
stances are  such  as  to  make  that  mode  of  assessment  inde- 
fensible. North  Dakota  is  a  State  of  plains,  very  different 
from  the  other  States,  and  the  cost  of  the  roads  there  was 
much  less  than  it  was  in  mountainous  regions  that  the  roads 
had  to  traverse.  The  State  is  mainly  agricultural.  Its  mar- 
kets are  outside  its  boundaries  and  most  of  the  distributing 
centers  from  which  it  purchases  also  are  outside.  It 
naturally  follows  that  the  great  and  very  valuable  terminals 
of  the  roads  are  in  other  States.  So  looking  only  to  the  physi- 
cal track  the  injustice  of  assuming  the  value  to  be  evenly 
distributed  according  to  main  track  mileage  is  plain.  But 
that  is  not  all. 

The  only  reason  for  allowing  a  State  to  look  beyond  Its 
borders  when  it  taxes  the  property  of  foreign  corporations 
is  that  It  may  get  the  true  value  of  the  things  within  it, 
when  they  are  part  of  an  organic  system  of  wide  extent, 
that  gives  them  a  value  above  what  they  otherwise  would 
possess.  The  purpose  is  not  to  expose  the  heel  of  the  system 
10  a  mortal  dart — not,  In  other  words,  to  open  to  taxation 
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what    Is    not    within    the    State.      Therefore    no    property    of 
such  an  Interstate  road  situated  elsewhere  can  be  taken  Into 
account   unless   it   can   be   seen   in   some   plain   and   fairly   in- 
telligible way  that  it  adds  to  the  value  of  the  road  and  the 
rights  exercised  in  the  State.     Hence  the  possession  of  bonds 
secured  by  mortgage  of  lands  in  other  States,  or  of  a  land- 
grant  In  another  State  or  of  other  property  that  adds  to  the 
riches  of  the  corporation  but  does  not  affect  the  North  Dakota 
part  of  the  road   is  no  sufficient  ground   for  the   increase   of 
the  tax.     ...     In  this  case,  it  is  alleged,  the  tax  commis- 
sioner's  valuation    included    items   of   the   kind   described   to 
very    large    amounts.      The    foregoing    considerations    justify 
the    preliminary    injunction    that    was    granted    against    what 
would  appear  to  be  an  unwarranted   interference  with  inter- 
state commerce  and  a  taking  of  property  without  due  process 
of  law. 
A  tax  of  five  per  cent  on  the  premiums  paid  for  insurance  upon 
property  In  Arkansas  to  Insurance   companies   not   authorized   to   do 
business  in  that  State  is  void  as  to  policies  contracted  for,  delivered 
and   paid   for   in   Missouri.     "It  Is  true   that  the   State   may  regulate 
the  activities    of  foreign  corporations  within  the  State  but  it  cannot 
regulate  or  Interfere  with  what  they  do  outside,"     St.  Louis  Cotton 
Compress  Co.  v.  Arkansas   (1922),  2C0  U.  S.  346.     See  also  Looney  v. 
Crane   Company    (1917),   245   U.   S.   178   and   International    Paper   Co. 
V.   Massachusetts    (1918),   246   U.   S.    135.     The   action   of   a   local   ad- 
ministrative body  in  including  in  a  drainage  district  solely  for  pur- 
poses of  taxation  land  which  did  not  need   draining  and  which  was 
Incapable   of   drainage  and   which   could    obtain    no   benefit   from    the 
draining   of    other    land    was    palpably    arbitrary    and    constitutes    a 
deprivation   of  property  without   due   process   of  law,  Myles   Salt   Co. 
Lt.  V.   Iberia  and  St.  Mary   Drainage  District    (1916),   239   U.   S.   478. 
The  validity  of  a  tax  Is  to  be  distinguished  from   the  validity  of 
the  mea.sures  adopted  to  enforce  It.     The  former  may  be  valid  while 
the  latter  are  not.     "Governmental  jurisdiction  in  matters  of  taxation, 
M  Id  the  exercise  of  the  judicial  function,  depends  upon  the  power 
to  enforce  the  mandate  of  the  State  by  action  taken  within  its  borders, 
either  in  personam  or  in  rem,  according  to  the  circumstances  of  the 
caae.  as  by  arrest  of  the  person,  seizure  of  goods  or  lands,  garnish- 
ment of  credits,  sequestration  of  rents  and  profits,  forfeiture  of  fran- 
chise, or  the   like."   Shaffer   v.   Carter    (1920),   252   U.    S.   37,    49.      If 
neither   the   person   or    property    of    the    person    taxed    is   within    the 
Jurisdiction  of  the  State,  no  tax,  however  valid,  which   It  may  have 
leried   upon   him.  can   be   enforced.     "The   foundation   of  jurisdiction 
Is  physical   power."    McDonald   v.   Mabee    (1917),   243   U.   S.   90.     See 
a  valuable  article  by  Joseph  H.   Beale,  Jurisdiction   to  Tax,  Harvard 
Late  Review,  XXXII.  587. 

The  power  of  eminent  domain  Is  a  right  Inherent  in  government 
•nd  is  80  essential  to  the  performance  of  its  necessary  functions 
thi»t  It  may  not  be  contracted  away,  Pennsylvania  Hospital  v.  Phila- 
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delphia  (1917),  245  U.  S.  20.  It  Is  not  to  be  confused  with  the  power 
of  taxation.  "Each  is  governed  by  its  own  principles,"  Houck  v. 
Little  River  Drainage  District  (1915),  239  U.  S.  254.  A  tax  is  an 
enforced  contribution  for  the  payment  of  public  expenses  and  is 
laid  according  to  some  rule  of  apportionment  by  which  the  persons  or 
property  taxed  share  the  public  burdens.  The  taxpayer's  only  com- 
pensation is  the  governmental  protection  which  he  receives  or  the 
special  benefits  which  accrue  to  him  from  some  special  expenditure, 
as  in  the  construction  of  a  drainage  canal.  But  when  private  prop- 
erty is  taken  for  public  use  the  owner  receives  full  compensation. 
The  taking  differs  from  a  sale  only  in  the  fact  that  the  transfer  is 
compulsory,  and  in  the  absence  of  agreement  as  to  price,  the  amount 
of  compensation  may  be  determined  by  a  jury  or  by  officers  appointed 
for  the  purpose.  All  private  property  is  held  subject  to  the  demands 
of  a  public  use.  The  requirement  of  the  Fifth  Amendment  that  a 
Just  compensation  shall  be  paid  for  property  taken  is  not  a  limitation 
on  the  power  to  take  but  only  a  condition  upon  its  exercise.  Long 
Island  Water  Supply  Co.  v.  Brooklyn  (1897),  166  U.  S.  685.  The 
Fifth  Amendment  applies  only  to  the  Federal  Government  and  the 
Constitution  contains  no  express  requirement  that  just  compensation 
shall  be  paid  for  property  taken  by  a  State  for  public  use,  but  it  is 
well  settled  that  a  taking  without  such  compensation  would  be  a 
deprivation  of  property  without  due  process  of  law  and  would  violate 
the  Fourteenth  Amendment,  Chicago,  Burlington  &  Quincy  Ry.  v. 
Chicago  (1897),  166  U.  S.  226.  The  taking  of  property  by  the  State 
for  private  use,  even  though  compensation  be  paid,  is  contrary  to  the 
due  process  clause,  Missouri  Pacific  Ry.  v.  Nebraska  (1896),  164  U.  S. 
403. 

What  constitutes  a  public  use  is  sometimes  difficult  to  determine. « 
Land  taken  for  a  public  building.  Kohl  v.  United  States  (ISTo),  91 
U,  S.  367,  for  a  railway,  even  though  it  be  a  spur  track  leading  to 
a  private  factory,  Union  Lime  Co.  v.  Chicago  &c.  Ry.  (1914),  233  U.  S. 
211;  for  parks.  Shoemaker  v.  United  States  (1893),  147  U.  S.  282; 
for  highways,  Luxton  v.  North  River  Bridge  Co.  (1894),  153  U.  S. 
525,  are  typical  examples  of  public  use.  A  power  company  sought  to 
condemn  private  land,  water  and  water  rights  in  order  to  manufacture 
and  sell  to  the  public  power  produced  by  water.  In  answer  to  the 
owner's  argument  that  the  purpose  of  the  company  was  not  a  public 
one,  Mr.  Justice  Holmes  said  In  Mt.  Vernon-Woodberry  Cotton  Duck 
Co.  V.  Alabama  Interstate  Power  Co.    (1916),  240  U.  S.  30: 

In  the  organic  relations  of  modern  society  it  may  sometimes 
be  hard  to  draw  the  line  that  is  supposed  to  limit  the  authority 
of  the  legislature  to  exercise  or  delegate  the  power  of  eminent 
domain.  But  to  gather  the  streams  from  waste  and  to  draw 
from  them  energy,  labor  without  brains,  and  so  to  save  man- 
kind from  toil  that  It  can  be  spared,  is  to  supply  what,  next 
to  Intellect,  Is  the  very  foundation  of  all  our  achievements 
and  all  our  welfare.  If  that  purpose  is  not  public  we  should 
be  at  a  loss  to  say  what  Is. 
Other  purposes  which  have  been  held  to  be  public  are  the  Irrlgatioxj 
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of  arid  lands,  Fallbrook  Irrigation  District  v.  Bradley  (1896),  164 
U.  S.  112;  the  taking  of  undrainable  lands  for  the  purpose  of  filling 
and  repelling  to  the  public.  Swoot  v.  Rechel  (1895),  159  U.  S.  380;  the 
construction  of  aerial  bucket  lines  from  mines  on  a  mountain  side 
to  a  railway  below,  Strickley  v.  Highland  Boy  Gold  Mining  Co.  (1906), 
200  U.  S.  527;  the  construction  of  lighthouses,  Chappell  v.  United 
States  (1896),  160  U.  S.  511;  the  preservation  of  an  historic  battle 
field.  United  States  v.  Gettysburg  Electric  Ry.  (1896),  160  U.  S.  6G8; 
the  Improvement  of  a  railway  by  a  lessee  company  over  the  objections 
of  minority  stockholders,  and  the  condemnation  of  their  shares  for 
the  purpose,  Oflield  v.  New  York,  New  Haven  &  Hartford  Ry.  (1896), 
203  U.  S.  372.  In  determining  what  is  a  public  purpose  in  cases 
Involving  the  validity  of  State  action,  the  Supreme  Court  Is  much 
Influenced  by  the  judgment  of  the  State  authorities  as  to  the  require- 
ments of  local  conditions.  This  was  emphasized  In  Clark  v.  Nash 
(1905),  198  U.  S.  361,  in  which  was  involved  the  right  of  an  individual 
to  construct  an  Irrigating  ditch  across  his  neighbor's  land  to  his  own 
land,  which  was  arid  and  for  which  water  could  be  obtained  in  no 
other  way.  The  action  of  the  Legislature  of  Utah  in  authorizing  the 
conptructlon  was  sustained.  Such  a  ditch  might  be  justified  as  a  way 
of  necessity,  but  the  argument  of  the  Court  that  such  a  use  for  the 
benefit  of  but  one  person  may  be  a  public  use  is  not  convincing. 
The  nature  of  a  use,  whether  public  or  private  Is  a  judicial  question, 
Rlndge  Company  v.  County  of  Los  Angeles  (1923),  262  U.  S.  700,  but 
the  necessity  or  expediency  of  taking  property  for  a  public  use  is 
a  legislative  question  and  a  judicial  hearing  thereon  is  not  essential 
to  due  process.  Sears  v.  Akron   (1918),  246  U.  S.  242. 

In  exercising  Its  power  of  eminent  domain  in  the  States,  the 
Federal  Government  may  act  without  the  consent  of  the  State  In 
which  the  property  taken  Is  situated,  Van  Brocklin  v.  Tennessee 
(1^%),  117  U.  S.  154. 

The  question  as  to  what  constitutes  a  taking  arises  with  greatest 
frequency  In  cases  where  property  is  damaged  or  destroyed  in  con- 
nection with  the  performance  of  some  lawful  act,  particularly  If  the 
act  is  performed  In  the  exercise  of  a  public  right.  In  some  States 
It  baa  been  held  that  there  is  no  taking  of  property  unless  there  is 
a  Ir.'inBfor  of  title.  That  this  view  has  been  generally  abandoned  Is 
due  chiefly  to  the  great  opinion  of  Judge  Smith  In  Eaton  v.  Boston, 
Concord  A  Montreal  Ry.  (1872),  51  N.  H.  504;  Thayer,  Cases  on  Con- 
ttituHonal  Lain,  I,  1064.  The  defendant  built  a  railroad  across  the 
plaintiff's  land,  and  cut  through  a  natural  ridge  which  protected  the 
land  from  a  neighboring  stream.  In  times  of  freshet  water  poured 
through  the  cut  and  deposited  quantities  of  earth  and  stone  upon 
the  land  making  It  unfit  for  cultivation  or  use.  This  was  held  to  bo 
a  taking  of  the  plaintiff's  property  for  which  he  was  entitled  to 
compensation,  even  though  he  was  not  divested  of  title  to  the  land. 
ThlB  principle  has  been  applied  by  the  Federal  Supreme  Court  in 
numeroua  cases  among  which  are  Pumpelly  v.  Green  Bay  Company 
(1871).  13  Wallace,  166;  United  States  v.  Lynah  (1903),  188  U.  S.  445, 
United  States  r.  Welch    (1910),  217  U.  S.  333,  and   United  States  t. 
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Cress  (1917),  243  U.  S.  316.  In  Portsmouth  Harbor  Land  and  Hotel 
Co.  V.  United  States  (1922),  260  U.  S.  327,  it  was  held  that  the  in- 
stallation of  batteries  at  a  neighboring  fort  with  the  purpose  of  firing 
across  the  plaintiff's  land  (chiefly  valuable  as  a  summer  resort)  when- 
ever the  officers  should  see  fit  constitutes  a  taking.  Such  cases  are 
to  be  distinguished  from  cases  of  incidental  damage  to  private  rights 
in  consequence  of  the  exercise  of  a  public  right.  Typical  examples 
are  found  in  damage  to  riparian  owners  through  the  construction  of 
dams  or  other  means  of  improving  navigation.  In  Manigault  v. 
Springs  (1905),  199  U.  S.  473,  the  State  of  South  Carolina  authorized 
the  construction  of  a  dam  in  a  stream  as  part  of  a  plan  for  draining 
certain  lowlands  and  provided  for  payment  for  any  damage  caused 
thereby.  The  plaintiff  sought  to  enjoin  construction  on  the  ground 
that  it  would  make  access  to  his  lands  more  difficult  and  by  raising 
the  height  of  the  water  would  compel  him  to  raise  the  dykes  about 
his  lands.  In  denying  his  petition  the  Court  said,  "We  think  the 
rule  ...  is  that  where  there  is  a  practical  destruction  or  material 
impairment  of  the  value  of  plaintiff's  lands,  there  is  a  taking  which 
demands  compensation;  but  otherwise  where,  as  in  this  case,  plaintiff 
is  merely  put  to  some  extra  expense  in  warding  off  the  consequences 
of  the  overflow."  If  the  United  States,  in  exercise  of  its  authority 
under  the  commerce  clause,  undertakes  the  improvement  of  a  navi- 
gable stream  by  the  erection  of  piers  or  other  structures  which  make 
access  to  riparian  lands  more  difficult,  there  is  no  ground  for  com- 
pensation, Gibson  v.  United  States  (1897),  166  U.  S.  269.  Such  damage 
is  not  a  taking  of  property  but  is  merely  incidental  to  the  exercise 
of  a  servitude  to  which  the  land  was  always  subject.  Likewise,  in 
furtherance  of  navigation,  the  removal  of  structures,  such  as  bridges, 
lawfully  placed  in  a  river  by  riparian  owners  may  be  required  with- 
out compensation.  Union  Bridge  Co.  v.  United  States  (1907),  204  U.  S. 
364.  The  principles  underlying  such  cases  are  well  discussed  in 
United  States  v.  Chandler-Dunbar  Water  Power  Co.  (1913),  229  U.  S. 
53.  See  also  Transportation  Company  v.  Chicago  (1879),  99  U.  S.  035 
(no  compensation  to  riparian  owner  because  of  temporary  obstruction 
to  access  to  his  land  on  account  of  construction  of  a  tunnel  under  the 
Chicago  river);  Bedford  v.  United  States  (1904),  192  U.  S.  217  (no 
compensation  to  riparian  owner  whose  land  on  the  Mississippi  was 
eroded  by  construction  of  revetments  above  his  land  to  prevent  erosion) ; 
Chicago,  Burlington  &  Quincy  Ry.  v.  Illinois  (1906),  200  U.  S.  561 
(no  compensation  for  enlargement  of  a  bridge  made  necessary  by  the 
State's  widening  of  the  channel  of  the  stream);  Sauer  v.  City  of  New 
York  (1907),  206  U.  S.  536  (no  compensation  to  owner  of  land  for 
deprivation  of  light,  air  and  access  from  the  street  through  the  con- 
struction of  a  viaduct  which  was  held  to  be  a  street  improvement); 
Willink  V.  United  States  (1916),  240  U.  S.  572  (no  compensation  to 
owner  of  plant  for  repairing  vessels  because  of  substantial  injury 
to  his  business  by  the  establishment  of  new  harbor  lines);  John 
Horstman  Company  v.  United  States  (1921),  257  U.  S.  138  (no  com- 
pensation for  unforeseeable  damage  to  plaintiff's  property  by  the 
construction  of  public  irrigation  works) ;   Keokuk  &  Hamilton  Bridge 
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06.  T.  United  States  (1922),  260  U.  S.  125  (no  compensation  for  dam- 
a^  to  the  pier  of  a  bridge  caused  by  blasting  in  connection  with  the 
Improvement  of  navigation). 

When  private  property  is  taken  for  public  use  and  there  is  a 
market  price  prevailing  at  the  time  and  place  of  taking,  that  price 
Is  just  compensation,  United  States  v.  New  River  Collieries  Co.  (1923), 
262  U.  S.  341,  even  though  the  owner,  under  long-time  purchase  con- 
tracts, was  later  obliged  to  pay  a  higher  price,  Vogelstein  &  Co.  v. 
United  States  (1923),  262  U.  S.  337.  But  the  compensation  to  which 
the  owner  is  entitled  is  the  full  and  perfect  equivalent  of  the  prop- 
erty taken,  Monongahela  Navigation  Co.  v.  United  States  (1893),  148 
U.  S.  312.  "When  the  United  States  condemns  and  takes  possession 
of  land  before  ascertaining  or  paying  compensation,  the  owner  is 
not  limited  to  the  value  of  the  property  at  the  time  of  the  taking; 
he  is  entitled  to  such  addition  as  will  produce  the  full  equivalent  of 
that  value  paid  contemporaneously  with  the  taking.  Interest  at  a 
proper  rate  is  a  good  measure  by  which  to  ascertain  the  amount  so 
to  be  added,"  Seaboard  Air  Line  Ry.  v.  United  States  (1923),  261 
U.  S.  299.  The  Constitution  does  not  require  that  the  amount  of 
compensation  to  be  paid  for  property  taken  shall  be  ascertained  by  a 
jury.  It  may  be  entrusted  to  commissioners  appointed  for  the  pur- 
pose by  a  court  or  by  an  executive  or  to  an  inquest  consisting  of  a 
body  of  men  either  more  or  less  numerous  than  a  jury,  Bauman  v. 
Ross   (1897),  167  U.  S.  548. 

The  relation  of  the  police  power  to  due  process  is  considered  in 
Chapter  XIL 


CHAPTER  XI. 

THE  EQUAL  PROTECTION  OF  THE  LAWS. 

Section  1.     Race  Discrimination. 

STRAUDER  v.  WEST  VIRGINIA. 

SuPEEME  Court  of  the  United  States.     1879. 
100  United  States,  303. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of  West 
Virginia. 

[The  plaintiff  in  error,  a  colored  man,  was  indicted  for  mur- 
der in  the  Circuit  Court  of  Ohio  County,  in  West  Virginia, 
on  the  20th  of  October,  1874,  and  upon  trial  was  convicted  and 
sentenced,  and  his  conviction  was  affirmed  by  the  Supreme 
Court  of  the  State.  The  present  case  is  a  writ  of  error  to  that 
court,  the  chief  assignment  of  error  being  that  the  prisoner 
was  convicted  without  due  process  of  law  since  the  laws  of 
West  Virginia  excluded  the  members  of  his  race  from  jury 
service.] 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court.    .    .    . 

In  this  court,  several  errors  have  been  assigned,  and  the  con- 
trolling questions  underlying  them  all  are,  first,  whether,  by  the 
Constitution  and  laws  of  the  United  States,  every  citizen  of  the 
United  States  has  a  right  to  a  trial  of  an  indictment  against  liim 
by  a  jury  selected  and  impaneled  without  discrimination  against 
his  race  or  color,  because  of  race  or  color;  and,  second,  if  lie  has 
such  a  right,  and  is  denied  its  enjoyment  by  the  State  in  which 
he  is  indicted,  may  he  cause  the  case  to  be  removed  into  the  Cir- 
cuit Court  of  the  United  States? 

It  is  to  be  observed  that  the  first  of  these  questions  is  not 
whether  a  colored  man,  when  an  indictment  has  been  preferred 
against  him,  has  a  right  to  a  grand  or  a  petit  jury  composed  in 
whole  or  in  part  of  persons  of  his  own  race  or  color,  but  it  is 
whether,  in  the  composition  or  selection  of  jurors  by  whom  he 
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is  to  be  indicted  or  tried,  all  persons  of  his  race  or  color  may  be 
excluded  by  law,  solely  because  of  their  race  or  color,  so  that  by 
no  possibility  can  any  colored  man  sit  upon  the  jury.     .     .     . 

This  [the  Fourteenth  Amendment]  is  one  of  a  series  of  consti- 
tutional provisions  having  a  common  purpose;  namely,  securing 
to  a  race  recently  emancipated,  a  race  that  through  many  gener- 
ations had  been  held  in  slavery,  all  the  civil  rights  that  the  supe- 
rior race  enjoy.     The  true  spirit  and  meaning  of  the  amend- 
ments, as  we  said  in  the  Slaughter-IIouse  Cases  (16  Wall.  36), 
cannot  be  understood  without  keeping  in  view  the  history  of  the 
times  when  they  were  adopted,  and  the  general  objects  they 
jilainly  sought  to  accomplish.    At  the  time  when  they  were  incor- 
porated into  the  Constitution,  it  required  little  knowledge  of 
human   nature   to   anticipate   that   those   who   had   long   been 
regarded  as  an  inferior  and  subject  race  would,  when  suddenly 
raised  to  the  rank  of  citizenship,  be  looked  upon  with  jealousy 
and  positive  dislike,  and  that  State  laws  might  be  enacted  or 
enforced  to  perpetuate  the  distinctions  that  had  before  existed. 
Discriminations  against  them  had  been  habitual.     It  was  well 
known  that  in  some  States  laws  making  such  discriminations 
then  existed,  and  others  might  well  be  expected.     The  colored 
race,  as  a  race,  was  abject  and  ignorant,  and  in  that  condition 
was  unfitted  to  command  the  respect  of  those  who  had  superior 
intelligence.     Their  training  had  left  them  mere  children,  and 
as  such  they  needed  the  protection  which  a  wise  government 
extends  to  those  who  are  unable  to  protect  themselves.     They 
especially  needed  protection  against  unfriendly  action  in  the 
States  where  they  were  resident.     It  was  in  view  of  these  con- 
siderations the  Fourteenth  Amendment  was  framed  and  adopted. 
It  was  desiprned  to  assure  to  the  colored  race  the  enjoyment  of 
all  the  civil  rights  that  under  the  law  are  enjoyed  bj^  white  per- 
Kon.s,  and  to  give  to  that  race  the  protection  of  tlie  general  gov- 
ernment, in  that  enjoyment,  whenever  it  should  be  denied  by 
the  States.     It  not  only  gave  citizenship  and  the  privileges  of 
<itizen.ship  to  persons  of  color,  but  it  denied  to  any  State  the 
I>owcr  to  witlihdld  from  them  the  equal  j)rotcction  of  the  laws, 
;.rul  .'.nfhorizcd  Cougrcss  to  enforce  its  provisions  by  appropriate 
•on.     .     .     .     [Here  follow  citations  from  the  Slaughter- 
IIouse  Cases,  16  Wallace,  36.] 

If  this  is  the  spirit  and  meaning  of  the  amendment,  whether 
it  means  more  or  not,  it  is  to  be  construed  liberally,  to  carry  out 
the  purposes  of  its  framers.    It  ordains  that  no  State  shall  make 
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or  enforce  any  laws  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States  (evidently  referring  to  the 
newly  made  citizens,  who,  being  citizens  of  the  United  States, 
are  declared  to  be  also  citizens  of  the  State  in  which  they  reside). 
It  ordains  that  no  State  shall  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law,  or  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.  What 
is  this  but  declaring  that  the  law  in  the  States  shall  be  the  same 
for  the  black  as  for  the  white ;  that  all  persons,  whether  colored 
or  white,  shall  stand  equal  before  the  laws  of  the  States,  and,  in 
regard  to  the  colored  race,  for  whose  protection  the  amendment 
was  primarily  designed,  that  no  discrimination  shall  be  made 
against  them  by  law  because  of  their  color?  The  words  of  the 
amendment,  it  is  true,  are  prohibitory,  but  they  contain  a  neceS' 
sary  implication  of  a  positive  immunity,  or  right,  most  valuable 
to  the  colored  race, — the  right  to  exemption  from  unfriendly  leg- 
islation against  them  distinctively  as  colored, — exemption  from 
legal  discriminations,  implying  inferiority  in  civil  society,  less- 
ening the  security  of  their  enjoyment  of  the  rights  which  others 
enjoy,  and  discriminations  which  are  steps  towards  reducing 
them  to  the  condition  of  a  subject  race. 

That  the  West  Virginia  statute  respecting  juries — the  statute 
that  controlled  the  selection  of  the  grand  and  petit  jury  in  the 
case  of  the  plaintiff  in  error — is  such  a  discrimination  ought  not 
to  be  doubted.  Nor  would  it  be  if  the  persons  excluded  by  it 
were  white  men.  If  in  those  States  where  the  colored  people 
constitute  a  majority  of  the  entire  population  a  law  should  be 
enacted  excluding  all  white  men  from  jury  service,  thus  denying 
to  them  the  privilege  of  participating  equally  with  the  blacks 
in  the  administration  of  justice,  we  apprehend  no  one  would  be 
heard  to  claim  that  it  would  not  be  a  denial  to  white  men  of  the 
equal  protection  of  the  laws.  Nor  if  a  law  should  be  passed 
excluding  all  naturalized  Celtic  Irishmen,  would  there  be  any 
doubt  of  its  inconsistency  with  the  spirit  of  the  amendment. 
The  very  fact  that  colored  people  are  singled  out  and  expressly 
denied  by  a  statute  all  right  to  participate  in  the  administration 
of  the  law,  as  jurors,  because  of  their  color,  though  they  are 
citizens,  and  may  be  in  other  respects  fully  qualified,  is  prac- 
tically a  brand  upon  them,  affixed  by  the  law,  an  assertion  of 
their  inferiority,  and  a  stimulant  to  that  race  prejudice  which  is 
an  impediment  to  securing  to  individuals  of  the  race  that  equal 
justice  which  the  law  aims  to  secure  to  all  others. 


1064  CASES  ON  CONSTITUTIONAL  LAW. 

The  right  to  a  trial  by  juiy  is  guaranteed  to  every  citizen  of 
West  Virginia  by  the  Constitution  of  that  State,  and  the  consti- 
tution of  juries  is  a  very  essential  part  of  the  protection  such  a 
mode  of  trial  is  intended  to  secure.  The  very  idea  of  a  jury  is  a 
body  of  men  composed  of  the  peers  or  equals  of  the  person  whose 
riphts  it  is  selected  or  summoned  to  determine ;  that  is,  of  his 
neighbors,  fellows,  associates,  persons  having  the  same  legal 
status  in  society  as  that  which  he  holds.  Blackstone,  in  his  Com- 
mentaries, says,  "The  right  of  trial  by  jury,  or  the  country,  is 
a  trial  by  the  peers  of  every  Englishman,  and  is  the  grand  bul- 
wark of  his  liberties,  and  is  secured  to  him  by  the  Great  Char- 
ter." It  is  also  guarded  by  statutory  enactments  intended  to 
make  impossible  what  I\Ir.  Bentham  called  ''packing  juries."  It 
is  well  known  that  prejudices  often  exist  against  particular 
cla.s.ses  in  the  community,  which  sway  the  judgment  of  jurors, 
and  which,  therefore,  operate  in  some  cases  to  deny  to  persons  of 
those  classes  the  full  enjoyment  of  that  protection  which  others 
enjoy.  Prejudice  in  a  local  community  is  held  to  be  a  reason 
for  a  change  of  venue.  The  framers  of  the  constitutional  amend- 
ment must  have  known  full  well  the  existence  of  such  prejudice 
and  its  likelihood  to  continue  against  the  manumitted  slaves  and 
their  race,  and  that  knowledge  was  doubtless  a  motive  that  led 
to  the  amendment.  By  their  manumission  and  citizenship  the 
colored  race  became  entitled  to  the  equal  protection  of  the  laws 
of  the  States  in  which  they  resided ;  and  the  apprehension  that 
through  prejudice  they  might  be  denied  that  equal  protection, 
that  is,  that  there  might  be  discrimination  against  them,  was 
the  inducement  to  bestow  upon  the  national  government  the 
power  to  enforce  the  provision  that  no  State  shall  deny  to  them 
the  equal  protection  of  the  laws.  Without  the  apprehended 
existence  of  prejudice  that  portion  of  the  amendment  would  have 
been  unnecessary,  and  it  might  have  been  left  to  the  States  to 
fxtcnd  equality  of  protection. 

In  view  of  these  considerations,  it  is  hard  to  see  why  the 
statute  of  West  Virginia  should  not  be  regarded  as  discriminat- 
ing against  a  colored  man  when  he  is  put  upon  trial  for  an 
alleged  criminal  offense  against  the  State.  It  is  not  easy  to 
comprehend  how  it  can  be  said  that  while  every  white  man  is 
f'ntitled  to  a  trial  by  a  jury  .selected  from  persons  of  his  own 
race  or  color,  or,  rather,  selected  without  discrimination  against 
his  color,  and  a  negro  is  not,  the  latter  is  equally  protected  by 
the  law  with  the  former.     Is  not  protection  of  life,  and  liberty 
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against  race  or  color  prejudice  a  right,  a  legal  right,  under  the 
constitutional  amendment  ?  And  how  can  it  be  maintained  that 
compelling  a  colored  man  to  submit  to  a  trial  for  his  life  by  a 
jury  drawn  from  a  panel  from  which  the  State  has  expressly 
excluded  every  man  of  his  race,  because  of  color  alone,  however 
well  qualified  in  other  respects,  is  not  a  denial  to  him  of  equal 
legal  protection? 

AVe  do  not  say  that  within  the  limits  from  which  it  is  not 
excluded  by  the  amendment,  a  State  may  not  prescribe  the 
qualifications  of  its  jurors,  and  in  so  doing  make  discriminations. 
It  may  confine  the  selection  to  males,  to  freeholders,  to  citizens, 
to  persons  within  certain  ages,  or  to  persons  having  educational 
qualifications.  We  do  not  believe  the  Fourteenth  Amendment 
was  ever  intended  to  prohibit  this.  Looking  at  its  history,  it  is 
clear  it  had  no  such  purpose.  Its  aim  was  against  discrimina- 
tion because  of  race  or  color.  As  we  have  said  more  than  once, 
its  design  was  to  protect  an  emancipated  race,  and  to  strike 
down  all  possible  legal  discriminations  against  those  who  belong 
to  it.  To  quote  further  from  16  Wall,  supra:  **In  giving  con- 
struction to  any  of  these  articles  [amendments],  it  is  necessary 
to  keep  the  main  purpose  steadily  in  view."  "It  is  so  clearly  a 
provision  for  that  race  and  that  emergency,  that  a  strong  case 
would  be  necessary  for  its  application  to  any  other."  We  are 
not  now  called  upon  to  affirm  or  deny  that  it  had  other  pur- 
poses. 

The  Fourteenth  Amendment  makes  no  attempt  to  enumerate 
the  rights  it  designed  to  protect.  It  speaks  in  general  terms, 
and  those  are  as  comprehensive  as  possible.  Its  language  is  pro- 
hibkory ;  but  every  prohibition  implies  the  existence  of  rights 
and  immunities,  prominent  among  which  is  an  immunity  from 
inequality  of  legal  protection,  either  for  life,  liberty,  or  prop- 
erty. Any  State  action  that  denies  this  immunity  to  a  colored 
man  is  in  conflict  with  the  Constitution.     .     .     . 

The  judgment  of  the  Supreme  Court  of  West  Virginia  will  be 
reversed,  and  the  case  remitted  with  instructions  to  reverse  the 
judgment  of  the  Circuit  Court  of  Ohio  County :  and  it  is 

So  ordered. 

[Mr.  Justice  Field  and  Mr.  Justice  Clifford  dissented.] 
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TICK  WO  V.  HOPKINS. 

Supreme  Coubt  of  tiie  United  States.     18S6. 
118  United  States,  356. 

Error  to  the  Supreme  Court  of  the  State  of  California. 

[Tlie  board  of  supervisors  of  San  Francisco  enacted  an  ordi- 
nance providing  that  no  one  should  carry  on  a  laundry  ''within 
the  corporate  limits  of  the  city  and  county  of  San  Francisco 
without  having  first  obtained  the  consent  of  the  board  of  super- 
visors, except  the  same  be  located  in  a  building  constructed 
either  of  brick  or  stone,"  or  erect  or  maintain  any  scaffolding 
upon  the  roof  of  any  building  in  such  county  or  city  without 
the  written  pennission  of  this  board.  Yick  Wo,  a  subject  of 
the  Emperor  of  China,  petitioned  for  a  license  to  carry  on  a 
laundry  in  the  same  building  in  which  he  had  been  doing  so 
for  twenty-two  years.  His  application  was  refused,  and  he  was 
then  arrested  and  fined  for  continuing  in  business  without  the 
necessary  license.  In  default  of  payment  he  was  committed  to 
jail.  He  then  petitioned  the  Supreme  Court  of  California  for  a 
writ  of  habeas  corpus.  He  had  received  certificates  from  the 
five  wardens  and  the  health  officer  showing  that  his  premises 
were  safe  and  in  sanitary  condition.  At  the  time  the  ordinance 
in  question  was  passed,  there  were  about  320  laundries  in  San 
Francisco  of  which  about  240  were  owned  and  operated  by 
Chinese  persons.  It  was  admitted  that  all  applications  for  a 
license  made  by  Chinese  persons,  more  than  200  in  number, 
were  refused,  while  the  petitions  of  all  others,  with  one  excep- 
tion, were  granted.  About  150  Chinese  persons  were  arrested 
for  non-compliance  with  the  ordinances,  while,  as  stated  in  Yick 
Wo's  petition,  "those  who  are  not  subjects  of  China  and  who 
are  conducting  eighty  odd  laundries  under  similar  conditions, 
arc  left  unmolested."  In  answer  to  this  it  was  said  that  the 
buildings  occupied  by  non-Chinese  had  no  wooden  scaffoldings 
on  the  roof.  The  Supreme  Court  of  California  discharged  the 
writ  and  Yick  Wo  was  remanded.  He  then  sued  out  a  writ  of 
error.] 

Mb.  Justice  Mattiie^vs  delivered  the  opinion  of  the  court. 

The  determination  of  the  question  whether  the  proceedings 
tinder  these  ordinances  and  in  enforcement  of  them  are  in  con- 
flict with  the  Constitution  and  laws  of  the  United  States  neces- 
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sarily  involves  the  meaning  of  the  ordinances,  which  for  that 
purpose,  we  are  required  to  ascertain  and  adjudge. 

We  are  consequently  constrained,  at  the  outset,  to  differ 
from  the  Supreme  Court  of  California  upon  the  real  meaning  of 
the  ordinances  in  question.  The  court  considered  these  ordi- 
nances as  vesting  in  the  board  of  supervisors  a  not  unusual 
discretion  in  granting  or  withholding  their  assent  to  the  use  of 
wooden  buildings  as  laundries,  to  be  exercised  in  reference  to 
the  circumstances  of  each  case,  with  a  view  to  the  protection  of 
the  public  against  the  dangers  of  fire.  We  are  not  able  to  con- 
cur in  that  interpretation  of  the  power  conferred  upon  the 
supervisors.  There  is  nothing  in  the  ordinances  which  points 
to  such  a  regulation  of  the  business  of  keeping  and  conducting 
laundries.  They  seem  intended  to  confer,  and  actually  do  con- 
fer, not  a  discretion  to  be  exercised  upon  a  consideration  of  the 
circumtances  of  each  case,  but  a  naked  and  arbitrary  power  to 
give  or  withhold  consent,  not  only  as  to  places,  but  as  to  per- 
sons. So  that,  if  an  applicant  for  such  consent,  being  in  every 
way  a  competent  and  qualified  person,  and  having  complied 
with  every  reasonable  condition  demanded  by  any  public  in- 
terest, should,  failing  to  obtain  the  requisite  consent  of  the 
supervisors  to  the  prosecution  of  his  business,  apply  for  re- 
dress by  the  judicial  process  of  mandamus,  to  require  the  super- 
visors to  consider  and  act  upon  his  case,  it  would  be  a  sufficient 
answer  for  them  to  say  that  the  law  had  conferred  upon  them 
authority  to  withhold  their  assent  without  reason  and  without 
responsibility.  The  power  given  to  them  is  not  confided  to 
their  discretion  in  the  legal  sense  of  that  term,  but  is  granted 
to  their  mere  will.  It  is  purely  arbitrary,  and  acknowledges 
neither  guidance  nor  restraint.     .     .     . 

The  ordinance  drawn  in  question  in  the  present  case  .  .  . 
does  not  prescribe  a  rule  and  conditions  for  the  regulation  of  the 
use  of  property  for  laundry  purposes,  to  which  all  similarly 
situated  may  conform.  It  allows  without  restriction  the  use  for 
such  purposes  of  buildings  of  brick  or  stone;  but,  as  to  wooden 
buildings,  constituting  nearly  all  those  in  previous  use,  it  divides 
the  owners  or  occupiers  into  two  classes,  not  having  respect  to 
their  personal  character  and  qualifications  for  the  business,  nor 
the  situation  and  nature  and  adaptation  of  the  buildings  them- 
selves, but  merely  by  an  arbitrary  line,  on  one  side  of  which  are 
those  who  are  permitted  to  pursue  their  industry  by  tlie  mere 
will  and  consent  of  the  supervisors,  and  on  the  other  those  from 
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whom  that  consent  is  withheld,  at  their  mere  will  and  pleasure. 
And  both  classes  are  alike  only  in  this,  that  they  are  tenants  at 
will,  under  the  supervisors,  of  their  means  of  living.  The  ordi- 
nance, therefore,  also  differs  from  the  not  unusual  case,  where 
discretion  is  lodged  by  law  in  public  officers  or  bodies  to  grant 
or  withhold  licenses  to  keep  taverns,  or  places  for  the  sale  of 
spirituous  liquors,  and  the  like,  when  one  of  the  conditions  is 
that  the  applicant  shall  be  a  fit  person  for  the  exercise  of  the 
privilege,  because  in  such  cases  the  fact  of  fitness  is  submitted 
to  the  judgment  of  the  officer,  and  calls  for  the  exercise  of  a 
discretion  of  a  judicial  nature. 

The  rights  of  the  petitioners,  as  affected  by  the  proceedings  of 
which  they  complain,  are  not  less,  because  they  are  aliens  and 
subjects  of  the  Emperor  of  China.     .     .     . 

The  Fourteenth  Amendment  to  the  Constitution  is  not  con- 
fined to  the  protection  of  citizens.  It  says:  *'Nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law" ;  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  These  provisions  are 
universal  in  their  application,  to  all  persons  within  the  terri- 
torial jurisdiction,  without  regard  to  any  difference  of  race,  or 
color,  or  of  nationality,  and  the  equal  protection  of  the  laws  is 
a  pledge  of  the  protection  of  equal  laws.     .     .     . 

It  is  contended  on  the  part  of  the  petitioners,  that  the  ordi- 
nances for  violations  of  which  they  are  severally  sentenced  to 
imprisonment,  are  void  on  their  face,  as  being  within  the  prohi- 
bitions of  the  Fourteenth  Amendment;  and,  in  the  alternative,  if 
not  80,  that  they  are  void  by  reason  of  their  administration, 
operating  unequally,  so  as  to  punish  in  the  present  petitioners 
what  is  permitted  to  others  as  lawful,  without  any  distinction  of 
circumstances — an  unjust  and  illegal  discrimination,  it  is 
claimed,  which,  though  not  made  expressly  by  the  ordinances,  is 
made  possible  by  them. 

When  we  consider  the  nature  and  the  theory  of  our  institu- 
tions of  government,  the  principles  upon  which  they  are  sup- 
posed to  rest,  and  review  the  history  of  their  development,  we 
are  constrained  to  conclude  that  they  do  not  mean  to  leave  room 
for  the  play  and  action  of  purely  personal  and  arljitrary  power. 
Sovereignty  itself  is,  of  course,  not  subject  to  law,  for  it  is  the 
author  and  source  of  law;  but  in  our  system,  while  sovereign 
powers  are  dHogated  to  the  agencies  of  government,  sovereignty 
itaelf  remains  with  the  people,  by  whom  and  for  whom  all  gov- 


YICK  WO  V.  HOPKINS.  1069 

emment  exists  and  acts.  And  the  law  is  the  definition  and  limi- 
tation of  power.  It  is,  indeed,  quite  true,  that  there  must  always 
be  lodged  som.ewhere,  and  in  some  person  or  body,  the  authority 
of  final  decision ;  and  in  many  cases  of  mere  administration  the 
responsibility  is  purely  political,  no  appeal  lying  except  to  the 
ultimate  tribunal  of  the  public  judgment,  exercised  either  in  the 
pressure  of  opinion  or  by  means  of  the  suffrage.  But  the  funda- 
mental rights  to  life,  liberty,  and  the  pursuit  of  happiness,  con- 
sidered as  individual  possessions,  are  secured  by  those  maxims 
of  constitutional  law  which  are  the  monuments  shoAving  the  vic- 
torious progress  of  the  race  in  securing  to  men  the  blessings  of 
civilization  under  the  reign  of  just  and  equal  laws,  so  that,  in 
the  famous  language  of  the  Massachusetts  Bill  of  Rights,  the 
government  of  the  commonwealth  **may  be  a  government  of 
laws  and  not  of  men."  For,  the  very  idea  that  one  man  may 
be  compelled  to  hold  his  life,  or  the  means  of  living,  or  any 
material  right  essential  to  the  enjoyment  of  life,  at  the  mere  will 
of  another,  seems  to  be  intolerable  in  any  country  where  freedom 
prevails,  as  being  the  essence  of  slavery  itself.     .     .     . 

In  the  present  cases  we  are  not  obliged  to  reason  from  the 
probable  to  the  actual,  and  pass  upon  the  validity  of  the  ordi- 
nances complained  of,  as  tried  merely  by  the  opportunities  which 
their  terms  afford,  of  unequal  and  unjust  discrimination  in  their 
administration.  For  the  cases  present  the  ordinances  in  actual 
operation,  and  the  facts  shown  establish  an  administration 
directed  so  exclusively  against  a  particular  class  of  persons  as 
to  warrant  and  require  the  conclusion  that,  whatever  ma}-  have 
been  the  intent  of  the  ordinances  as  adopted,  they  are  applied 
by  the  public  authorities  charged  with  their  administration,  and 
thus  representing  the  State  itself,  with  a  mind  so  unequal  and 
oppressive  as  to  amount  to  a  practical  denial  by  the  State  of 
that  equal  protection  of  the  laws  which  is  secured  to  the  petition- 
ers, as  to  all  other  persons,  by  the  broad  and  benign  provisions 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States.  Though -the  law  itself  be  fair  on  its  face  and  impartial 
in  appearance,  yet,  if  it  is  applied  and  administered  bj^  public 
authority  with  an  evil  eye  and  an  unequal  hand,  so  as  practically 
to  make  unjust  and  illegal  discriminations  between  persons  in 
similar  circumstances,  material  to  their  rights,  the  denial  of 
equal  justice  is  still  within  the  prohibition  of  the  Constitution. 
This  principle  of  interpretation  has  been  sanctioned  by  this 
court  in  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259 ;  Chv 
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Lung  V.  Freeman,  92  U.  S.  275 ;  Ex  parte  Virginia,  100  U.  S. 
339;  Neal  v.  Delaware,  103  U.  S.  370;  and  Soon  Iling  v.  Crow- 
ley, 113  U.S.  703. 

The  present  eases,  as  sliown  by  the  facts  disclosed  in  the  rec- 
ord, are  witliin  this  class.  It  appears  that  both  petitioners  have 
complied  with  every  requisite,  deemed  by  the  law  or  by  the  pub- 
lic officers  charged  with  its  administration,  necessary  for  the 
protection  of  neighboring  property  from  fire,  or  as  a  precaution 
against  injury  to  the  public  health.  No  reason  whatever,  except 
the  will  of  the  supervisors,  is  assigned  why  they  should  not  be 
permitted  to  carry  on,  in  the  accustomed  manner,  their  harmless 
and  useful  occupation,  on  which  they  depend  for  a  livelihood. 
And  while  this  consent  of  the  supervisors  is  withheld  from  them 
and  from  two  hundred  others  who  have  also  petitioned,  all  of 
whom  happen  to  be  Chinese  subjects,  eighty  others,  not  Chinese 
subjects,  are  permitted  to  carr}^  on  the  same  business  under  sim- 
ilar conditions.  Tlie  fact  of  this  discrimination  is  admitted.  No 
reason  for  it  is  shown,  and  the  conclusion  cannot  be  resisted, 
that  no  reason  for  it  exists  except  hostility  to  the  race  and  na- 
tionality to  which  the  petitioners  belong,  and  which  in  the  eye  of 
the  law  is  not  justified.  The  discrimination  is,  therefore,  illegal, 
and  the  public  administration  which  enforces  it  is  a  denial  of  the 
equal  protection  of  the  laws,  and  a  violation  of  the  Fourteenth 
Amendment  of  the  Constitution.  The  imprisonment  of  the  peti- 
tioners is,  therefore,  illegal,  and  they  must  be  discharged.    .   . 

Reversed. 


PLESSY  V.  FERGUSON. 

BUFBFME  Court  of  tjie  United  States.     1898. 
163  United  States,  537. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

fin  1890  the  Legislature  of  Louisiana  passed  an  act  requir- 
ing? all  railway  companies  carrying  passengers  in  that  State  to 
provide  "equal  but  separate  accommodations  for  the  white  and 
colored  race.s,"  and  that  "no  person  or  persons  shall  be  ad- 
mitted to  occupy  seats  in  coaches  other  than  the  ones  assigned 
to  them  on  account  of  the  race  they  belong  to."  Passengers 
who  failed  to  comply  with  the  act  were  subject  to  fine.  Plessy, 
who  wa.s  by  descent  seven-eighths  Caucasian  and  one-eighth  Af- 
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rican,  while  traveling  between  two  points  in  Louisiana  took  a 
seat  in  the  car  for  white  passengers.  When  requested  to  go  to 
the  car  for  colored  passengers,  he  refused,  was  ejected  by  a 
policeman  and  carried  to  prison.  An  information  was  filed 
against  him  under  the  act  of  1890.  His  demurrer  on  the  ground 
of  the  unconstitutionality  of  the  act  was  overruled  and  he  then 
petitioned  the  Supreme  Court  of  Louisiana  for  writs  of  pro- 
hibition and  certiorari  against  the  judge  in  the  lower  court. 
In  answer  to  an  order  to  show  cause,  the  respondent  asserted 
the  constitutionality  of  the  law.  It  was  upheld  by  the  Supreme 
Court,  which  denied  the  relief  sought  by  the  petitioner,  45  La. 
Ann.  80,  who  then  sued  out  a  writ  of  error.] 

Mr.  Justice  Brown  .  .  .  delivered  the  opinion  of  the 
court.     ."    .     . 

The  constitutionality  of  this  act  is  attacked  upon  the  ground 
that  it  conflicts  both  with  the  Thirteenth  Amendment  of  the  Con- 
stitution, abolishing  slavery,  and  the  Fourteenth  Amendment, 
which  prohibits  certain  restrictive  legislation  on  the  part  of  the 
States. 

1.  That  it  does  not  conflict  with  the  Thirteenth  Amendment, 
which  abolished  slavery  and  involuntary  servitude,  except  as  a 
punishment  for  crime,  is  too  clear  for  argument.  .  .  .  In- 
deed, we  do  not  understand  that  the  Thirteenth  Amendment  is 
strenuously  relied  upon  by  the  plaintiff  in  error  in  this  connec- 
tion. 

2.  By  the  Fourteenth  Amendment,  all  persons  bom  or  natu- 
ralized in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  made  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside;  and  the  States  are  forbidden  from  making 
or  enforcing  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  Untied  States,  or  shall  deprive  any 
person  of  life,  liberty  or  property  witliout  due  process  of  law, 
or  deny  to  any  person  within  their  jurisdiction  the  equal  pro- 
tection of  the  laws. 

The  proper  construction  of  this  amendment  was  first  called  to 
the  attention  of  this  court  in  the  Slaughter-House  Cases,  16  Wall. 
36,  which  involved,  however,  not  a  question  of  race,  but  one  of 
exclusive  privileges.  The  case  did  not  call  for  any  expression 
of  opinion  as  to  the  exact  rights  it  was  intended  to  secure  to  the 
colored  race,  but  it  was  said  generally  that  its  main  purpose  was 
to  establish  the  citizenship  of  the  negro;  to  give  definitions  of 
citizen.ship  of  the  United  States  and  of  the  States,  and  to  pro- 
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tect  from  the  hostile  legislation  of  the  States  the  privileges  and 
immunities  of  citizens  of  the  United  States,  as  distinguished 
from  those  of  citizens  of  the  States. 

The  object  of  the  amendment  was  undoubtedly  to  enforce  the 
absolute  equality  of  the  two  races  before  the  law,  but  in  the 
nature  of  things  it  could  not  have  been  intended  to^abolish  dls^ 
tinctions  based  upon  color,  or  to  enforce  social,  as  distinguished 
from  political  equality,  or  a  commingling  of  the  two  races  upon 
terms  unsatisfactory  to  either.  Laws  permitting,  and  even  re- 
quiring, their  separation  in  places  where  they  are  liable  to  be 
brought  into  contact  do  not  necessarily  imply  the  inferiority 
of  either  race  to  the  other,  and  have  been  generally,  if  not 
universally,  recognized  as  within  the  competency  of  the  state 
legislatures  in  the  exercise  of  their  police  power.  The  most 
common  instance  of  this  is  connected  with  the  establishment 
of  separate. schools  for  white  and  colored  children,  which  has 
been  held  to  be  a  valid  exercise  of  the  legislative  power  even 
by  courts  of  States  where  the  political  rights  of  the  colored  race 
have  been  longest  and  most  earnestly  enforced. 

One  of  the  earliest  of  these  cases  is  that  of  Roberts  v.  City  of 
Boston,  5  Cush.  198,  in  which  the  Supreme  Judicial  Court  of 
Massachusetts  held  that  the  general  school  committee  of  Boston 
had  power  to  make  provision  for  the  instruction  of  colored  chil- 
dren in  separate  schools  established  exclusively  for  them,  and  to 
prohibit  their  attendance  upon  the  other  schools.  "The  great 
principle,"  said  Chief  Justice  Shaw,  p.  206,  ''advanced  by  the 
loamod  and  eloquent  advocate  for  the  plaintiff"  (Mr.  Charles 
Sumner),  "is,  that  by  the  constitution  and  laws  of  Massachu- 
setts, all  persons  without  distinction  of  age  or  sex,  birth  or  color, 
origin  or  condition,  are  equal  before  the  law.  .  .  .  But,  when 
this  great  principle  comes  to  be  applied  to  the  actual  and  various 
conditions  of  persons  in  society,  it  will  not  warrant  the  asser- 
tion, that  men  and  women  are  legally  clothed  with  the  same 
civil  and  political  powers,  and  that  children  and  adults  arc 
legally  to  have  the  same  functions  and  be  subject  to  the  same 
treatment;  but  only  that  the  rights  of  all,  as  they  are  settled 
and  regulated  by  law,  are  equally  entitled  to  the  paternal  con- 
sideration and  protection  of  the  law  for  their  maintenance  and 
necurity.**  It  was  held  that  the  powers  of  the  committee  ex- 
*  '  "!  to  the  establishment  of  separate  schools  for  children  of 
^.....  .  nt  apes,  sexes  and  colors,  and  that  they  might  also  estab- 
lish special  schools  for  poor  and  neglected  children,  who  have 
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become  too  old  to  attend  the  primary  school,  and  yet  have  not 
acquired  the  rudiments  of  learning,  to  enable  them  to  enter  the 
ordinary  schools.  Similar  laws  have  been  enacted  by  Congress 
under  its  general  power  of  legislation  over  the  District  of  Co- 
lumbia, Rev.  Stat.  D.  C.  §§  281,  282,  283,  310,  319,  as  well  as  by 
the  legislatures  of  many  of  the  States,  and  have  been  generally, 
if  not  uniformly,  sustained  by  the  courts.     .     .     . 

Laws  forbidding Mi%-  4n te^ift^r-f iag^ - o^f  -4he  two  races  may  be 
said  in  a  technical  sense  to  interfere  with  the  freedom  of  con- 
tract, arid  yet  have  been  universally  recognized  as  within  the 
police  power  of  the  State.    State  v.  Gibson,  36  Indiana,  389. 

^  The  distinction  between  laws  interfering  with  the  political 
equality  of  the  negro  and  those  requiring  the  separation  of  the 

\two  races  in  schools,  theatres,  and  railway  carriages  has  been 

/frequently  drawn  by  this  court.     .     .     . 

^  It  is  claimed  by  the  plaintiff  in  error  that,  in  any  mixed  com- 
munity, the  reputation  of  belonging  to  the  dominant  race,  in  this 
instance  the  white  race,  is  property,  in  the  same  sense  that  a 
right  of  action,  or  of  inheritance,  is  property.  Conceding  this 
is  to  be  so,  for  the  purposes  of  this  case,  we  are  unable  to  see 
how  this  statute  deprives  him  of,  or  in  any  way  affects  his  right 
to,  such  property.  If  he  be  a  white  man  and  assigned  to  a  col- 
ored coach,  he  may  have  his  action  for  damages  against  the 
company  for  being  deprived  of  his  so  called  property.  Upon 
the  other  hand,  if  he  be  a  colored  man  and  be  so  assigned,  he  has 
been  deprived  of  no  property,  since  he  is  not  lawfully  entitled 
to  the  reputation  of  being  a  white  man. 

In  this  connection,  it  is  also  suggested  by  the  learned  counsel 
for  the  plaintiff  in  error  that  the  same  argument  that  will  .justify 
the  State  legislature  in  requiring  railwaj^s  to  provide  separate 
accommodations  for  the  two  races  will  also  authorize  them  to 
require  separate  cars  to  be  provided  for  people  whose  hair  is  of 
a  certain  color,  or  who  are  aliens,  or  who  belong  to  certain 
nationalities,  or  to  enact  laws  requiring  colored  people  to  walk 
upon  one  side  of  the  street,  and  white  people  upon  the  other,  or 
requiring  white  men^s  houses  to  be  painted  white,  and  colored 
men's  black,  or  their  vehicles  or  business  signs  to  be  of  differ- 
ent colors,  upon  the  theory  that  one  side  of  the  street  is  as  good 
as  the  other,  or  that  a  hou.se  or  vehicle  of  one  color  is  as  good 
as  one  of  another  color.  The  reply  to  all  this  is  that  every 
exercise  of  the  police  power  must  be  reasonable,  and  extend 
only  to  such  laws  as  are  enacted  in  good  faith  for  the  promotion 
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for  the  public  good,  and  not  for  the  annoyance  or  oppression  of 
a  particular  class.     .     .     . 

So  far,  then,  ^  a  conflict  with  the  Fourteenth  Amendment  is 
concerned,  the  case  reduces  itself  to  the  question  whether  the 
statute  of  Louisiana  is  a  reasonable  regulation,  and  with  respect 
to  this  there  must  necessarily  be  a  large  discretion  on  the  part  of 
the  legislature.  In  determining  the  question  of  reasonableness 
it  is  at  liberty  to  act  with  reference  to  the  established  usages, 
customs  and  traditions  of  the  people,  and  with  a  view  to  the 
promotion  of  their  comfort,  and  the  preservation  of  the  public 
peace  and  good  order.  Gauged  by  this  standard,  we  cannot  say 
that  a  law  which  authorizes  or  even  requires  the  separation 
of  the  two  races  in  public  conveyances  is  unreasonable,  or  more 
obnoxious  to  the  Fourteenth  Amendment  than  the  acts  of  Con- 
gress requiring  separate  schools  for  colored  children  in  the  Dis- 
trict of  Columbia,  the  constitutionality  of  which  does  not  seem 
to  have  been  questioned,  or  the  corresponding  acts  of  state  legis- 
latures. 

We  consider  the  underlying  fallacy  of  the  plaintiff's  argument 
to  consist  in  the  assumption  that  the  enforced  separation  of  the 
two  races  stamps  the  colored  race  with  a  badge  of  inferiority. 
If  this  be  so,  it  is  not  by  reason  of  anything  found  in  the  act, 
but  solely  because  the  colored  race  chooses  to  put  that  construc- 
tion upon  it.  The  argument  necessarily  assumes  that  if,  as 
has  been  more  than  once  the  case,  and  is  not  unlikely  to  be  so 
again,  the  colored  race  should  become  the  dominant  power  in 
the  state  legislature,  and  sliould  enact  a  law  in  precisely  similar 
terms,  it  would  thereby  relegate  the  white  race  to  an  inferior 
position.  We  imagine  that  the  white  race,  at  least,  would  not 
Hcquiesce  in  this  assumption.  The  argument  also  assumes  that 
social  prejudices  may  be  overcome  by  legislation,  and  that  equal 
rights  cannot  be  secured  to  the  negro  except  by  an  enforced 
commingling  of  the  two  races.  We  cannot  accept  this  proposi- 
tion. If  the  two  races  are  to  meet  upon  terms  of  social  equality, 
it  must  be  the  result  of  natural  affinities,  a  mutual  apprecia- 
tion of  each  other's  merits  and  a  voluntary  consent  of  indi- 
viduals. As  was  said  by  the  Court  of  Appeals  of  New  York 
in  People  v.  Gallagher,  93  N.  Y.  438,  448,  "this  end  can  neither^ 
be  accomplished  nor  promoted  by  laws  which  conflict  with  the 
general  sentiment  of  the  community  upon  whom  they  are  de- 
signed to  operate."  .  .  .  Legislation  is  powerless  to  eradicate 
racial  instincts  or  to  abolish  distinctions  based  upon  physical 
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differences,  and  the  attempt  to  do  so  can  only  result  in  accentu- 
ating the  difficulties  of  the  present  situation.  If  the  civil  and 
political  rights  of  both  races  be  equal  one  cannot  be  inferior  to 
the  other  civilly  or  politically.  If  once  race  be  inferior  to  the 
othei^socially,  the  Constitution  of  the  United  States  cannot  put 
thexTTupon  the  same  plane. 

It  is  true  that  the  question  of  the  proportion  of  colored  blood 
necessary"  to  constitute  a  colored  person,  as  distinguished  from  a 
white  person,  is  one  upon  which  there  is  a  difference  of  opinion 
in  the  different  States,  some  holding  that  any  visible  admixture 
of  black  blood  stamps  the  person  as  belonging  to  the  colored  race 
(State  V.  Chavers,  5  Jones,  [N.  C]  1,  p.  11)  ;  others  that  it  de- 
pends upon  the  preponderance  of  blood  (Gray  v.  State,  4  Ohio, 
354;  Monroe  v.  Collins,  17  Ohio  St.  665)  ;  and  still  others  that 
the  predominance  of  white  blood  must  only  be  in  the  proportion 
of  three-fourths.  (People  v.  Dean,  14  Michigan,  406 ;  Jones  v. 
Commonwealth,  80  Virginia,  538.)  But  these  are  questions  to 
be  determined  under  the  laws  of  each  State  and  are  not  properly 
put  in  issue  in  this  case.  Under  the  allegations  of  his  petition 
it  may  undoubtedly  become  a  question  of  importance  whether, 
under  the  laws  of  Louisiana,  the  petitioner  belongs  to  the  white 
or  colored  race. 

The  judgment  of  the  court  below  is,  therefore, 

Affirmed. 

Mr.  Justice  Harlan  dissenting 

Mr.  Justice  Brewer  did  not  hear  the  argument,  or  partici- 
pate in  the  decision  of  this  case. 


TRUAX  AND  THE  ATTORNEY  GENERAL  OF  THE 
STATE    OP   ARIZONA   v.    RAICH. 

Supreme  Court  of  the  United  States.     1915. 
239  United  States,  33. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

[In  1914,  under  the  initiative  provision  of  their  constitution, 
the  people  of  Arizona  adopted  an  act  entitled  "an  act  to  pro- 
tect the  citizens  of  the  United  States  in  their  employment  against 
non-citizens  of  the  United  States,  in  Arizona,  and  to  provide 
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penalties  and  punishment  for  the  violation  thereof,''  which 
provided  that  "any  company,  corporation,  partnership,  asso- 
ciation or  individual  who  is,  or  who  may  hereafter  become  an 
employer  of  more  than  five  (5)  workers  at  any  one  time,  in  the 
State  of  Arizona,  regardless  of  kind  or  class  of  work,  or  sex 
of  workers,  shall  employ  not  less  than  eighty  (80)  per  cent 
qualified  electors  or  native-born  citizens  of  the  United  States 
or  some  sub-division  thereof."  Raich,  a  native  of  Austria  re- 
siding in  Arizona  but  not  a  qualified  elector  therein,  was  em- 
ployed as  a  cook  in  the  restaurant  of  Truax,  seven  of  whose 
nine  employees  were  neither  native-born  citizens  nor  qualified 
electors.  Upon  being  notified  that  the  enactment  of  the  above 
law  necessitated  his  discharge,  Eaich  filed  a  bill  in  the  United 
States  District  Court  averring  that  the  act  was  invalid  because 
it  deprived  him  of  the  equal  protection  of  the  laws  and  asking 
that  its  enforcement  be  enjoined.  The  Attorney  General  of 
Arizona  and  the  county  attorney  of  Cochise  County,  whose 
duty  it  was  to  prosecute  violations  of  the  act,  were  made  de- 
fendants with  Truax.  An  interlocutory  injunction  having  been 
granted,  219  Fed.  273,  an  appeal  was  taken.] 

Mr.   Justice   Hughes   delivered   the   opinion   of   the   court. 

The  question  then  is  whether  the  act  assailed  is  repugnant 
to  the  Fourteenth  Amendment.  Upon  the  allegations  of  the 
bill,  it  must  be  assumed  that  the  complainant,  a  native  of 
Au.stria,  has  been  admitted  to  the  United  States  under  the 
Federal  law.  He  was  thus  admitted  with  the  privilege  of  en- 
tering and  abiding  in  the  United  States,  and  hence  of  entering 
and  abiding  in  any  State  in  the  Union.  .  .  .  Being  law- 
fully an  inhabitant  of  Arizona,  the  complainant  is  entitled  un- 
der the  Fourteenth  Amendment  to  the  equal  protection  of  its 
laws.  The  description^' any  person  within  its  jurisdiction' — 
aa  it  ha.s  frequently  been  held,  includes  aliens.  'These  provi- 
sions,' said  the  court  in  Yiek  Wo  v.  Hopkins,  118  U.  S.  35G, 
369  f referring  to  the  due  process  and  equal  protection  clauses 
of  the  Amendment),  'are  universal  in  their  application,  to  all 
persons  within  the  territorial  jurisdiction,  without  regard  to 
any  differences  of  race,  of  color,  or  of  nationality;  and  the  equal 
protection  of  the  laws  is  a  pledge  of  the  protection  of  equal 
laws.'  .  .  .  The  discrimination  defined  by  the  act  does  not 
portain  to  the  rotrulation  or  distribution  of  the  public  domain, 
or  of  the  common  property  or  resources  of  the  people  of  the 
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State,  the  enjoyment  of  which  may  be  limited  to  its  citizens  as 
against  both  aliens  and  citizens  of  other  States.  Thus  in  Mc- 
Cready  v.  Virginia,  94  U.  S.  391,  396,  the  restriction  to  the 
citizens  of  Virginia  of  the  right  to  plant  oysters  in  one  of  its 
rivers  was  sustained  upon  the  ground  that  the  regulation  re- 
lated to  the  common  property  of  the  citizens  of  the  State,  and 
an  analogous  principle  was  involved  in  Patsone  v.  Pennsj^lvania, 
232  U.  S.  138,  145,  146,  where  the  discrimination  against  aliens 
upheld  by  the  court  had  for  its  object  the  protection  of  wild 
game  within  the  States  with  respect  to  which  it  was  said  that 
the  State  could  exercise  its  preserving  power  for  the  benefit 
of  its  o^^Ti  citizens  if  it  pleased.  The  case  now  presented  is 
not  within  these  decisions,  or  within  those  relating  to  the  dev- 
olution of  real  property  (Ilauenstein  v.  Lynham,  100  U.  S. 
483;  Blythe  v.  Hinckley,  180  U.  S.  333,  341,  342)  ;  and  it  should 
be  added  that  the  act  is  not  limited  to  persons  who  are  engaged 
on  public  work  or  receive  the  benefit  of  public  moneys.  The 
discrimination  here  involved  is  imposed  upon  the  conduct  of 
ordinary  private  enterprise. 

The  act,  it  will  be  observed,  provides  that  every  employer 
(whether  corporation,  partnership,  or  individual)  who  em- 
ploys more  than  five  workers  at  any  one  time  'regardless  of 
kind  or  class  of  work,  or  sex  of  workers'  shall  employ  'not  less 
than  eighty  per  cent,  qualified  electors  or  native  born  citizens 
of  the  United  States  or  some  sub-division  thereof.*  It  thus 
covers  the  entire  field  of  industry  with  the  exception  of  enter- 
prises that  are  relatively  very  small.  Its  application  in  the 
present  case  is  to  employment  in  a  restaurant  the  business  of 
which  requires  nine  employes.  The  purpose  of  an  act  must 
be  found  in  its  natural  operation  and  effect  .  .  .  and  the 
purpose  of  this  act  is  not  only  plainly  shown  by  its  provisions, 
but  it  is  frankly  revealed  in  its  title.  It  is  there  described  as 
'An  act  to  protect  the  citizens  of  the  United  States  in  their 
emplo}Tnent  against  non-citizens  of  the  United  States,  in  Ari- 
zona.' As  the  appellants  rightly  say,  there  has  been  no  sub- 
terfuge. It  is  an  act  aimed  at  the  employment  of  aliens,  as 
such,  in  the  businesses  described.  Literally,  its  terms  might  be 
taken  to  include  with  aliens  those  naturalized  citizens  who  by 
reason  of  change  of  residence  might  not  be  at  the  time  quali- 
fied electors  in  any  subdivision  of  the  United  States,  but  we 
are  dealing  with  the  main  purpose  of  the  statute,  definitely 
stated,  in  the  execution  of  which  the  complainant  is  to  be  forced 
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out  of  his  employment  as  a  cook  in  a  restaurant,  simply  because 
he  is  an  alien. 

It  is  sought  to  justify  this  act  as  an  exercise  of  the  power 
of  the  State  to  make  reasonable  classifications  in  legislating 
to  promote  the  health,  safety,  morals  and  welfare  of  those 
within  its  jurisdiction.  But  this  admitted  authority,  with  the 
broad  range  of  legislative  discretion  that  it  implies,  does  not 
go  so  far  as  to  make  it  possible  for  the  State  to  deny  to  lawful 
inhabitants,  because  of  tlieir  race  or  nationality,  the  ordinary 
means  of  earning  a  livelihood.  It  requires  no  argument  to  show 
that  the  right  to  work  for  a  living  in  the  common  occupations 
of  the  community  is  of  the  very  essence  of  the  personal  free- 
dom and  opportunity  that  it  was  the  purpose  of  the  Amend- 
ment to  secure.  ...  If  this  could  be  refused  solely  upon 
the  ground  of  race  or  nationality^  the  prohibition  of  the  denial 
to  any  person  of  the  equal  protection  of  the  laws  would  be  a 
barren  form  of  words.  It  is  no  answer  to  say,  as  it  is  argued, 
that  the  act  proceeds  upon  the  assumption  that  'the  employment 
of  aliens  unless  restrained  was  a  peril  to  the  public  welfare.' 
The  discrimination  against  aliens  in  the  wide  range  of  employ- 
ments to  which  the  act  relates  is  made  an  end  in  itself  and  thus 
the  authority  to  deny  to  aliens,  upon  the  mere  fact  of  their 
alienage,  the  right  to  obtain  support  in  the  ordinary  fields  of 
labor  is  neces.sarily  involved.  It  must  also  be  said  that  reason- 
able classification  implies  action  consistent  with  the  legitimate 
interests  of  the  State,  and  it  will  not  be  disputed  that  these 
cannot  be  so  broadly  conceived  as  to  bring  them  into  hostility 
to  exclusive  Federal  power.  The  authority  to  control  immi- 
^ation — to  admit  or  exclude  aliens — is  vested  solely  in  the 
Federal  Government.  Fong  Yue  Ting  v.  United  States,  149 
U.  8.  698,  713.  The  assertion  of  an  authority  to  deny  to  aliens 
the  opportunity  of  earning  a  livelihood  when  lawfully  admitted 
to  the  State  would  be  tantamount  to  the  assertion  of  the  right 
to  deny  them  entrance  and  abode,  for  in  ordinary  cases  they 
cannot  live  where  they  cannot  work.  And,  if  such  a  policy 
were  permissible,  the  practical  result  would  be  that  those  law- 
fully admitted  to  the  country  under  the  authority  of  the  acts 
of  Congress,  in.stead  of  enjoying  in  a  substantial  sense  and  in 
their  full  scope  the  privileges  conferred  by  the  admission,  would 
be  RT  '        '  ,1  in  such  of  the  States  as  chose  to  offer  hospitality. 

It  .^  ,.,  ,.ted  that  the  act  should  be  supported  because  it  is 
not  'a  total  deprivation  of  the   right  of  the  alien  to  labor'; 
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that  is,  the  restriction  is  limited  to  those  businesses  in  which 
more  than  five  workers  are  employed,  and  to  the  ratio  fixed. 
It  is  emphasized  that  the  employer  in  any  line  of  business 
who  employs  more  than  five  workers  may  employ  aliens  to  the 
extent  of  twenty  per  cent,  of  his  employes.  But  the  fallacy 
of  this  argument  at  once  appears.  If  the  State  is  at  liberty 
to  treat  the  employment  of  aliens  as  in  itself  a  peril  requiring 
restraint  regardless  of  kind  or  class  of  work,  it  cannot  be  de- 
nied that  the  authority  exists  to  make  its  measures  to  that  end 
effective.  ...  If  the  restriction  to  twenty  per  cent,  now 
imposed  is  maintainable  the  State  undoubtedly  has  the  power 
if  it  sees  fit  to  make  the  percentage  less.  We  have  nothing 
before  us  to  justify  the  limitation  to  twenty  per  cent,  save  the 
judgment  expressed  in  the  enactment,  and  if  that  is  sufficient, 
it  is  difficult  to  see  why  the  apprehension  and  conviction  thus 
evidenced  would  not  be  sufficient  were  the  restriction  extended 
so  as  to  permit  only  ten  per  cent,  of  the  employes  to  be  aliens 
or  even  a  less  percentage,  or  were  it  made  applicable  to  all 
businesses  in  which  more  than  three  workers  were  employed 
instead  of  applying  to  those  employing  more  than  five.  We 
have  frequently  said  that  the  legislature  may  recognize  degrees 
of  evil  and  adapt  its  legislation  accordingly^;  .  .  .  but  un- 
derlying the  classification  is  the  authority  to  deal  with  that  at 
which  the  legislation  is  aimed.  The  restriction  now  sought  to 
be  sustained  is  such  as  to  suggest  no  limit  to  the  State's  power 
of  excluding  aliens  from  employment  if  the  principle  under- 
lying the  prohibition  of  the  act  is  conceded.  No  special  public 
interest  with  respect  to  any  particular  business  is  shown  that 
could  possibly  be  deemed  to  support  the  enactment,  for  as  we 
have  said  it  relates  to  every  sort.  The  discrimination  is  against 
aliens  as  such  in  competition  with  citizens  in  the  described  range 
of  enterprises  and  in  our  opinion  it  clearly  falls  under  the  con- 
demnation of  the  fundamental  law.     ,     .     . 

Order  affirmed. 

Mr.  Justice  McReynolds  dissenting. 

I  am  unable  to  agree  with  the  opinion  of  the  majority  of 
the  court.  It  seems  to  me  plain  that  this  is  a  suit  against  a 
State  to  which  the  Eleventh  Amendment  declares  "the  judicial 
power  of  the  United  States  shall  not  be  construed  to  extend.'* 
Fitts  V.  McGhee,  172  U.  S.  516.  If  Ex  parte  Young,  209  U.  S. 
123,  and  the  cases  following  it  support  the  doctrine  that  Fed- 
eral courts  mav  enjoin  the  enforcement  of  criminal  statutes 
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enacted  by  state  legislatures  whenever  the  enjoyment  of  some 
constitutional  right  happens  to  be  threatened  with  temporary 
interruption,  thfv  should  be  overruled  in  that  regard.  The 
simple,  direct  language  of  the  Amendment  ought  to  be  given 
clTect,  not  refined  away. 

That  the  challenged  act  is  invalid  I  think  admits  of  no 
serious  doubt. 

Note.— Race  discrimination  implies  inequality  in  rights  or  the 
possopslon  by  one  race  of  rights  which  are  denied  to  another  merely 
because  of  its  race.  Race  distinctions,  on  the  other  hand,  if  based  on 
sulistantial  differences,  do  not  constitute  discrimination.  A  law  which 
forbids  intermarriage  between  two  races  takes  note  of  the  inherent 
differences  between  them  and  of  the  undesirable  consequences  of 
mingling  the  two.  Such  a  law  does  not  deny  to  either  race  any 
right  which  Is  accorded  to  the  other.  Race  distinctions  in  law  are 
usually  ascribed  to  one  or  more  of  the  following  motives, — ^the 
prevention  of  race  conflicts,  the  preservation  of  race  purity  by  the 
prevention  of  Intermarriage  or  of  illicit  sex  relations,  or  the  exist- 
ence of  race  peculiarities  which  require  recognition  in  special  legis- 
lation. Statutes  may  be  framed  to  attain  these  objects  which  will 
not  be  obnoxious  to  the  equal  protection  clause  of  the  Fourteenth 
Amendment. 

For  the  prevention  of  race  conflicts  statutes  providing  that  whito 
and  colored  passengers  must  be  provided  by  common  carriers  with 
equal  but  separate  accommodations  may  be  adopted  by  the  States, 
and  such  statutes  do  not  deny  equal  protection  to  either  race,  Louis- 
ville ic  Nashville  Ry.  v.  Mississippi  (1890),  133  U.  S.  587,  although 
such  a  statute  may  be  obnoxious  to  the  Interstate  commerce  clause 
on  the  principle  Involved  In  Hall  v.  De  Cuir  (1877),  95  U.  S.  485. 
But  a  State  may  not  authorize  a  railway  to  provide  sleeping  cars, 
dining  cars  or  chair  cars  for  one  race  without  also  providing  them 
for  the  other.  The  fact  that  the  demand  for  such  accommodations 
by  negroes  Is  so  small  as  not  to  warrant  the  necessary  outlay  for 
them  Is  Immaterial.  In  McCabe  v.  Atchison,  Topeka  &  Santa  Fe  Ry. 
(1914).  235  U.  S.  151,  Mr.  Justice  Hughes  said: 

The  argument  with  respect  to  volume  of  traffic  seems  to 
UB  to  be  without  merit.  It  makes  the  constitutional  right 
depend  upon  the  number  of  persons  who  may  be  discrim- 
inated against,  whereas  the  essence  of  the  constitutional  right 
is  that  It  Is  a  personal  one.  Whether  or  not  particular 
farllltlo.s  shall  be  provided  may  doubtless  be  conditioned  upon 
there  being  a  reasonable  demand  therefor,  but,  If  facilities 
are  provided,  substantial  equality  of  treatment  of  persons 
traveling  under  like  conditions  cannot  be  refused.  It  Is  the 
Individual  who  Is  entitled  to  the  equal  protection  of  the  laws, 
and  If  he  is  denied  by  a  common  carrier,  acting  In  the  matter 
nndnr  the  authority  of  a  state  law,  a  facility  or  convenience 
in   the  course  of   his  Journey   which   under   substantially   the 
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same  circumstances  is  furnished  to  another  traveler,  he  may 
properly  complain  that  his  constitutional  privilege  has  been 
invaded. 
As  the  Fourteenth  Amendment  is  directed  only  against  action  by 
the  States,  a  common  carrier  may,  in  the  absence  of  Federal  legis- 
lation, provide  for  the  separation  of  white  and  colored  passengers 
in  interstate  commerce,  Chiles  v.  Chesapeake  &  Ohio  Ry.  (1910),  218 
U.  S.  71.  An  attempt  to  provide  separate  residential  districts  for 
the  white  and  colored  races  was  condemned  in  Buchanan  v.  Warley 
(1917),  245  U.  S.  60,  not  however  on  the  ground  that  the  ordinance 
in  question  was  a  denial  of  equal  protection  but  on  the  ground  that 
the  owner  of  real  estate,  whether  white  or  colored,  was  deprived 
of  his  property  by  being  forbidden  to  sell  to  a  member  of  the  other 
race.  For  the  decision  of  the  Kentucky  court  sustaining  the  ordi- 
nance see  Harris  v.  Louisville  (1915),  165  Ky.  159.  Statutes  re- 
quiring separate  public  schools  for  white  and  colored  children  have 
been  everywhere  sustained,  and  in  Berea  College  v.  Kentucky  (1908), 
211  U.  S.  45,  a  statute  prohibiting  the  teaching  of  the  two  races  in  the 
same  private  school  was  upheld  on  the  ground  that  Berea  College, 
as  a  Kentucky  corporation,  could  exercise  only  such  powers  as  the 
State  chose  to  allow  it.  For  the  decision  of  the  Kentucky  court, 
which  sustained  the  statute  as  a  means  of  preserving  race  purity 
by  preventing  the  association  of  members  of  the  two  races  at  their 
most  impressionable  age,  see  Berea  College  v.  CJommonwealth  (1906), 
123  Ky.  209.  For  the  same  reason  fornication,  when  committed  bj 
persons  of  different  races,  may  be  punished  more  severely  than  when 
committed  by  persons  of  the  saihe  race.  Pace  v.  Alabama  (1883),  106 
U.   S.  583. 

While  an  accused  person  is  denied  the  equal  protection  of  the  laws 
if  the  members  of  his  race  are  excluded  from  the  jury  which  tried 
him,  either  by  express  statutory  provision  or  by  the  unequal  ad- 
ministration of  the  laws.  Ex  parte  Virginia  (1880),  100  U.  S.  339; 
Neal  V.  Delaware  (1880),  103  U.  S.  370;  Carter  v.  Texas  (1900),  177 
U.  S.  442,  he  is  not  entitled  to  demand  that  he  shall  be  tried  by 
a  jury  which  includes  members  of  his  race,  Virginia  v.  Rives  (1880), 
100  U.  S.  313;  Martin  v.  Texas  (1906),  200  U.  S.  316.  The  fact  that 
a  jury  by  which  a  negro  was  tried  v/as  composed  exclusively  of 
white  men  is  not  of  itself  proof  that  negroes  were  excluded  from 
the  jury,  Thomas  v.  Texas  (1909),  212  U.  S.  278;  Franklin  v.  South 
Carolina  (1910),  218  U.  S.  161.  The  States  may  prescribe  the  quali- 
fications for  jury  service  and  may  restrict  It  to  citizens.  Hence  an 
alien  Mongolian  is  not  deprived  of  equal  protection  when  he  Is  tried 
by  a  jury  composed  entirely  of  white  citizens,  In  re  Shibuya  Jugiro 
(1891),  140  U.  S.  291.  It  has  been  held  however  that  the  act  of 
November  3,  1893,  28  Stat.  7,  prescribing  that  "where  an  application 
Is  made  by  a  Chinaman  for  entrance  into  the  United  States  on  the 
ground  that  he  was  formerly  engaged  in  this  country  as  a  merchant, 
he  shall  establish  by  the  testimony  of  two  credible  witnesses,  other 
than  Chinese,  the  fact  that  he  conducted  such  business  as  herein- 
before defined   for  at  least   one   year  before  his   departure   from   the 
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Tnited  States,"  does  not  deny  the  equal  protection  of  the  laws,  since 
"the  competency  of  all  witnesses,  without  regard  to  their  color,  to 
testify  In  the  courts  of  the  United  States,  rests  on  acts  of  Congress, 
which  Congress  may,  at  Its  discretion,  modify  or  repeal,"  Li  Sing 
V.  United   States    (1901),  180  U.  S.  486. 

Indians  are  entitled  to  the  protection  of  the  guaranties  of  the 
Constitution  to  the  same  extent  as  are  other  residents  or  citizens  of 
the  United  States.  Jones  v.  Meehan  (1899),  175  U.  S.  1;  Cherokee 
Nation  V.  Hitchcock  (1902),  187  U.  S.  294;  In  re  Heff  (1905),  197  U.  S. 
4S8;  Choate  v.  Trapp   (1912),  224  U.  S.  665. 


Section  2.    Equality  in  Taxation. 
MAGOUN  V.  ILLINOIS  TRUST  AND  SAVINGS  BANK. 

Supreme  Court  of  the  United  States.     1898, 
170  United  States,  283. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

[In  1895  the  Legislature  of  Illinois  enacted  a  law  entitled 
•*An  act  to  tax  gifts,  legacies  and  inheritances  in  certain  cases," 
by  which  all  property  pai3sing  by  will  or  the  intestate  laws  of 
the  State  from  any  person  who  should  die  seized  or  possessed 
thereof  while  either  a  resident  or  a  non-resident  of  the  State 
was  made  subject  to  a  graduated  inheritance  tax  the  amount 
of  which  was  dependent  upon  the  relationship  of  the  beneficiary 
to  the  testator  or  intestate  and  on  the  amount  of  the  estate 
received.  Thus  a  beneficial  interest  of  less  than  $20,000  pass- 
ing to  the  father,  mother,  husband,  wife,  child,  brother,  sister, 
wife  or  widow  of  the  son  or  the  husband  of  the  daughter,  or 
"to  any  person  to  whom  the  deceased  for  not  less  than  ten  years 
prior  to  death,  stood  in  the  acknowledged  relation  of  a  parent," 
or  to  any  lineal  descendant  was  exempt  from  taxation,  while 
if  such  interest  was  more  than  $20,000,  the  excess  above  that 
amount  was  subject  to  a  tax  of  one  dollar  on  every  hundred 
dollars.  In  the  case  of  a  beneficial  interest  passing  to  an  uncle, 
aunt,  niece,  nephew  or  any  lineal  descendant,  the  tax  was  two 
dollars  on  any  amount  over  and  above  $2,000.  Higher  rates 
were  pre.scribed  for  larger  amounts.  Jessie  Norton  Torrence 
Magonn,  a  citizen  of  New  York,  filed  a  bill  in  equity  in  the 
Circuit  Court  of  the  United  States  against  the  Trust  Company, 
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as  executor  and  trustee  under  the  will  of  Joseph  T.  Torrence, 
and  the  treasurer  of  Cook  County,  Illinois,  to  enjoin  the  Trust 
Company  from  paying  and  the  treasurer  from  receiving  an 
inheritance  tax  of  more  than  $5,000  levied  under  the  above  law 
and  for  the  payment  of  which  real  estate  devised  by  the  de- 
cedent to  the  complainant  was  alleged  by  the  treasurer  to  be 
liable.  The  bill  alleged  that  the  statute  was  in  conflict  with  the 
Fourteenth  Amendment.  The  Circuit  Court  having  dismissed 
the  bill,  the  complainant  appealed.] 

Mr.  Justice  McKenna  .  .  .  delivered  the  opinion  of 
the  court. 

Legacy  and  inheritance  taxes  are  not  new  in  our  laws.  They 
have  existed  in  Pennsylvania  for  over  sixty  years,  and  have 
been  enacted  in  other  States.  They  are  not  new  in  the  laws 
of  other  countries.  .  .  .  Such  taxes  were  recognized  by  the 
Roman  law.  .  .  .  They  were  adopted  in  England  in  1780, 
and  have  been  much  extended  since  that  date.  .  .  .  Such 
taxes  are  now  in  force  generally  in  the  countries  of  Europe. 

The  constitutionality  of  the  taxes  has  been  declared.     .     .     . 

It  is  not  necessary  to  review  these  cases,  or  state  at  length 
the  reasoning  by  which  they  are  supported.  They  are  based 
on  two  principles :  1.  An  inheritance  tax  is  not  one  on  prop- 
erty, but  one  on  the  succession.  2.  The  right  to  take  property 
by  devise  or  descent  is  the  creature  of  the  law,  and  not  a  nat- 
ural right — a  privilege,  and  therefore  the  authority  which  con- 
fers it  may  impose  conditions  upon  it.  From  these  principles 
it  is  deduced  that  the  States  may  tax  the  privilege,  discriminate 
between  relatives,  and  between  these  and  strangers,  and  grant 
exemptions;  and  are  not  precluded  from  this  power  by  the 
provisions  of  the  respective  state  constitutions  requiring  uni- 
formity and  equality  of  taxation. 

The  second  principle  was  given  prominence  in  the  arguments 
at  bar.  The  appellee  claimed  that  the  power  of  the  State  could 
be  exerted  to  the  extent  of  making  the  State  the  heir  to  every- 
Dody,  and  the  appellant  asserted  a  natural  right  of  children  to 
inherit.  Of  the  former  proposition  we  are  not  required  to  ex 
press  an  opinion.  Nor  indeed  of  the  latter,  for  appellant  con- 
ceded that  testamentary  disposition  and  inheritance  were  sub- 
ject to  regulation.     .     .     . 

Our  inquiry  must  be  not  what  will  satisfy  the  provisions  of 
the  state  constitutions,  but  what  will  satisfy  the  rule  of  the 
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Federal  Constitution.  The  power  of  the  States  over  succes- 
sions may  be  as  plenary  in  the  abstract  as  appellee  contends 
for,  nevertheless  it  must  be  exerted  within  the  limitations  of 
that  Constitution.  If  the  power  of  devise  or  of  inheritance 
be  a  privilege,  it  must  be  conferred  or  regulated  by  equal  laws. 
This  brings  us  to  the  law  in  controversy.  The  appellant  at- 
tacks both  its  principles  and  its  provisions — its  principles  as 
necessarily  arbitrary  and  its  provisions  as  causing  discrimina- 
tions and  creating  inequality  in  the  burdens  of  taxation. 

Is  the  act  open  to  this  criticism?     The  clause  of  the  Four- 
teenth Amendment  especially  invoked  is  that  which  prohibits 
a  State  denying  to  any  citizen  the  equal  protection  of  the  laws. 
What  satisfies  this  equality  has  not  been  and  probably  never 
can  be  precisely  defined.     Generally  it  has  been  said  that  it 
"only  requires  the  same  means  and  methods  to  be  applied  im- 
partially to  all  the  constituents  of  a  class  so  that  the  law  shall 
operate  equally  and  uniformly  upon  all  persons  in  similar  cir- 
cumstances."    Kentucky  Railroad  Tax  Cases,  115  U.  S.  321, 
337.     It  does  not  prohibit  legislation  which  is  limited,  either 
in  the  objects  to  which  it  is  directed  or  by  the  territory  within 
which  it  is  to  operate.     It  merely   requires  that  all  persons 
subjected  to  such  legislation  shall  be  treated  alike  under  like 
circumstances  and  conditions,  both  in  the  privilege  conferred 
anfl  the  liabilities  imposed.     Hayes  v.  Missouri,  120  U.  S.  68. 
.     .     But  what  is  the  test  of  likeness  and  unlikeness  of  cir- 
cum.stanccs   and   conditions?      These    expressions   have    almost 
the  generality  of  the  principle  they  are  used  to  expound,  and 
yet  they  are  definite  steps  to  precision  and  usefulness  of  defi- 
nition, when  connected  with  the  facts  of  the  cases  in  which  they 
are  employed.    With  these  for  illustration  it  may  be  safely  said 
that  the  rule  prescribes  no  rigid  equality  and  permits  to  the 
fllRcrction  and  wisdom  of  the  State  a  wide  latitude  as  far  as 
interference  by  this  court  is  concerned.    Nor  with  the  impolicy 
of  a  law  has  it  concern.     !Mr.  Justice   Field  said  in   Mobile 
County  v.  Kimball,  102  U.  S.  691,  that  this  court  is  not  a  har- 
bor in  whifh  ran  be  found  a  refuge  from  ill-advised,  unequal 
and  oppressive  state  legislation.     And  he  observed  in  another 
ease:     "It  is  hardly  necessary  to  say  that  hardship,  impolicy 
or  injustice  of  state  laws  is  not  necessarily  an  objection  to  their 
constitutional  validity." 

The  nilc,  therefore,  is  not  a  substitute  for  municipal  law; 
it  only  prescribes  that  that  law  have  the  attribute  of  equality 
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of  operation,  and  equality  of  operation  does  not  mean  indis- 
criminate operation  on  persons  merely  as  such,  but  on  persons 
according  to  their  relations.  In  some  circumstances  it  may  not 
tax  A  more  than  B,  but  if  A  be  of  a  different  trade  or  pro- 
fession than  B,  it  may.  And  in  matters  not  of  taxation,  if  A 
be  a  different  kind  of  corporation  than  B,  it  may  subject  A  to 
a  different  rule  of  responsibility  to  servants  than  B,  Missouri 
Pacific  Railway  v.  Mackey,  127  U.  S.  205,  to  a  different  measure 
of  damages  than  B,  Minneapolis  &  St.  Louis  Railway  v.  Beck- 
with,  129  U.  S.  26,  and  it  permits  special  legislation  in  all  of 
its  varieties.  Missouri  Pacific  Railway  v.  Mackey,  127  U.  S. 
205 ;  Minneapolis  and  St.  Louis  Railway  v.  Herrick,  127  U.  S. 
210 ;  Duncan  v.  Missouri,  152  U.  S.  377. 

In  other  words,  the  State  may  distinguish,  select  and  classify 
objects  of  legislation,  and  necessarily  this  power  must  have  a 
wide  range  of  discretion.  It  is  not  without  limitation,  of  course. 
*' Clear  and  hostile  discriminations  against  particular  persons 
and  classes,  especially  such  as  are  of  unusual  character,  unknown 
to  the  practice  of  our  governments,  might  be  obnoxious  to  the 
constitutional  prohibition,"  said  Mr.  Justice  Bradley,  in  Bell's 
Gap  Railroad  v.  Pennsylvania,  134  U.  S.  232,  237.     .     .     , 

Two  principles,  therefore,  must  be  reconciled  in  the  Illinois 
inheritance  law  if  it  is  to  be  sustained,  the  equality  of  protec- 
tion of  the  laws  guaranteed  by  the  Fourteenth  Amendment,  and 
the  power  of  the  State  to  classify  persons  and  property.    .    .    . 

Of  taxation,  and  the  case  at  bar  is  of  taxation,  Mr.  Justice 
Bradley  said  in  the  Bell's  Gap  Railroad  v.  Pennsylvania,  134 
U.  S.  232,  and  Mr.  Chief  Justice  Fuller  in  Giozza  v.  Tiernan, 
148  U.  S.  657,  that  the  Fourteenth  Amendment  was  not  in- 
tended to  compel  the  State  to  adopt  an  iron  rule  of  equal  tax- 
ation. The  range  of  the  State's  power  was  expressed  by  Mr. 
Justice  Bradley,  as  follows:  "It  may,  if  it  chooses,  exempt 
certain  classes  of  property  from  any  taxation  at  all,  such  as 
churches,  libraries  and  the  property  of  charitable  institutions. 
It  may  impose  different  specific  taxes  upon  different  trades 
and  professions  and  vary  the  rates  of  excise  upon  various  prod- 
ucts ;  it  may  tax  real  estate  and  personal  property  in  a  different 
manner;  it  may  tax  visible  property  only,  and  not  tax  secur- 
ities for  payment  of  money;  it  may  allow  deductions  for  in- 
debtedness, or  not  allow  them.  All  such  regulations,  and  those 
of  like  character,  so  long  as  they  proceed  within  reasonable 
limits  and  general  usage,  are  within  the  discretion  of  the  state 
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legislature,  or  the  people  of  the  State  framing  their  constitu- 
tion."    ... 

There  are  three  main  classes  in  the  Illinois  statute,  the  first 
and  second  being  based,  respectively,  on  lineal  and  collateral 
relation.ship  to  the  testator  or  intestate,  and  the  third  being  com- 
posed of  strangers  to  his  blood  and  distant  relatives.  The  lat- 
ter is  again  divided  into  four  subclasses  dependent  upon  the 
amount  of  the  estate  received.  The  first  two  classes,  therefore, 
depend  on  substantial  differences,  differences  which  may  distin- 
guish them  from  each  other  and  them  or  either  of  them  from  the 
other  class — differences,  therefore,  which  ''bear  a  just  and 
proper  relation  to  the  attempted  classification" — the  rule  ex- 
pressed in  the  Gulf,  Colorado  &  Santa  Fe  Railway  v.  Ellis, 
165  U.  S.  150.  And  if  the  constituents  of  each  class  are  af- 
fected alike,  the  rule  of  equality  prescribed  by  the  cases  is 
satisfied.  In  other  words,  the  law  operates  "equally  and  uni- 
formly upon  all  persons  in  similar  circumstances."  .  .  . 
Nor  do  the  exemptions  of  the  statute  render  its  operation  un- 
equal   within    the    meaning    of    the    Fourteenth    Amendment. 

The  provisions  of  the  statute  in  regard  to  the  tax  on  legacies 
to  strangers  to  the  blood  of  the  intestate  need  further  com- 
ment.    .     .     . 

There  are  four  classes  created,  and  manifestly  there  is  equal- 
ity between  the  members  of  each  class.  Inequality  is  only 
found  by  comparing  the  members  of  one  class  with  those  of 
another.  It  is  illustrated  by  appellant  as  follows:  One  who 
receives  a  legacy  of  $10,000  pays  3  per  cent,  or  $300,  thus  re- 
ceiving $9700  net ;  while  one  receiving  a  legacy  of  $10,001  pays 
4  per  cent  on  the  whole  amount,  or  $400.04,  thus  receiving 
$9000.96,  or  $99.04  less  than  the  one  whose  legacy  was  actually 
one  dollar  less  valuable.  This  method  is  applied  throughout 
the  cla.ss. 

These,  however,  are  conceded  to  be  extreme  illustrations, 
and  we  think,  therefore,  that  they  furnish  no  test  of  the  prac- 
tical operation  of  the  classification.  When  the  legacies  differ 
in  substantial  extent,  if  the  rate  increases  the  benefit  increases 
to  jrreater  degree.     ... 

The  tax  is  not  on  money;  it  is  on  the  right  to  inherit;  and 
hence  a  condition  of  inheritance,  and  it  may  be  graded  accord- 
inj?  to  the  value  of  that  inheritance.  The  condition  is  not  ar- 
bitrary because  it  is  determined  by  that  value ;  it  is  not  unequal 
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in  operation  because  it  does  not  levy  the  same  percentage  on 
every  dollar;  does  not  fail  to  treat  "all  alike  under  like  cir- 
cumstances and  conditions,  both  in  the  privilege  conferred  and 
the  liabilities  imposed."  The  jurisdiction  of  courts  is  fixed 
by  amounts.  The  right  of  appeal  is.  As  was  said  at  bar  the 
Congress  of  the  United  States  has  classified  the  right  of  suitors 
to  come  into  the  United  States  courts  by  amounts.  Regarding 
these  alone,  there  is  the  same  inequality  that  is  urged  against 
classification  of  the  Illinois  law.  All  license  laws  and  all  spe- 
cific taxes  have  in  them  an  element  of  inequality,  nevertheless 
they  are  universally  imposed  and  their  legality  has  never  been 
questioned.  We  think  the  classification  of  the  Illinois  law  was 
in  the  power  of  the  legislature  to  make,  and  the  decree  of  the 
Circuit   Court  is 

Affirmed. 
Mr.  Justice  Brewer  dissenting.     I  am  unable  to  concur  in 
the  foregoing  opinion,  so  far  as  it  sustains  the  constitutionality 
of  that  part  of  the  law  which  grades  the  rate  of  the  tax  upon 
legacies  to  strangers  by  the  amount  of  such  legacies.     .     .     . 


QUONG  WING  V.   KIRKENDALL,   Treasurer  of  Lewis  and 

Clark  County,  Montana. 

Supreme  Court  of  the  United  States.    1912. 
223  United  States,  59. 

Error  to  the  Supreme  Court  of  the  State  of  Montana. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  ten  dollars  paid  under  duress  and 
protest  for  a  license  to  do  hand  laundry  work.  The  plaintiff 
got  judgment  in  the  court  of  first  instance,  but  this  judgment 
was  reversed  by  the  Supreme  Court  of  the  State.  39  Montana 
64.  The  law  under  which  the  fee  was  exacted  imposed  the 
payment  upon  all  persons  engaged  in  laundry  business  other 
than  the  steam  laundry  business,  with  a  proviso  that  it  should 
not  apply  to  women  so  engaged  where  not. more  than  two  women 
were  employed.  1  Rev.  Codes,  §  2776.  The  only  question  is 
whether  this  is  an  unconstitutional  discrimination  depriving 
the  plaintiff  of  the  equal  protection  of  the  laws.  U.  S.  Const., 
Am.  XIV. 
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The  case  \vas  argued  upon  the  discrimination  between  the 
instrumentalities  employed  in  the  same  business  and  that  be- 
tween men  and  women.  One  like  the  former  was  held  bad  in 
In  re  Yot  Sang,  75  Fed.  Rep.  983,  and  while  the  latter  was 
spoken  of  by  the  Supreme  Court  of  the  State  as  an  exemption 
of  one  or  two  women,  it  is  to  be  observed  that  in  1900  the 
census  showed  more  women  than  men  engaged  in  hand  laundry 
work  in  that  State.  Nevertheless  we  agree  with  the  Supreme 
Court  of  the  State  so  far  as  these  grounds  are  concerned.  A 
State  does  not  deny  the  equal  protection  of  the  laws  merely 
by  adjusting  its  revenue  laws  and  taxing  system  in  such  a  way 
as  to  favor  certain  industries  or  forms  of  industry.  Like  the 
United  States,  although  with  more  restriction  and  in  less  de- 
gree, a  State  may  carry  out  a  policy,  even  a  policy  wdth  which 
we  might  disagree.  McLean  v.  Arkansas,  211  U.  S.  539,  547. 
Armour  Packing  Co.  v.  Lacy,  200  U.  S.  226,  235.  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  562.  It  may  make  dis- 
criminations, if  founded  on  distinctions  that  we  cannot  pro- 
nounce unreasonable  and  purely  arbitrary,  as  was  illustrated 
in  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  89, 
92,  95 ;  Williams  v.  Fears,  179  U.  S.  270,  276 ;  W.  W.  Cargill 
Co.  V.  Minnesota,  180  U.  S.  452,  469.  It  may  favor  or  discour- 
age the  liquor  traffic,  or  trusts.  The  criminal  law  is  a  whole 
body  of  policy  on  which  States  may  and  do  differ.  If  the 
State  sees  fit  to  encourage  steam  laundries  and  discourage  hand 
laundries  that  is  its  own  affair.  And  if  again  it  finds  a  ground 
of  distinction  in  sex,  that  is  not  without  precedent.  It  has  been 
recognized  with  regard  to  hours  of  work.  Muller  v.  Oregon, 
208  U.  S.  412.  It  is  recognized  in  the  respective  rights  of 
hu.sband  and  wife  in  land  during  life,  in  the  inheritance  after 
the  death  of  the  spouse.  Often  it  is  expressed  in  the  time  fixed 
for  coming  of  ape.  If  Montana  deems  it  advisable  to  put  a 
lighter  burden  upon  women  than  upon  men  with  regard  to  an 
employment  that  our  people  commonly  regard  as  more  appro- 
priate for  the  former,  the  Fourteenth  Amendment  does  not 
interfere  by  creating  a  fictitious  equality  where  there  is  a  real 
difference.  The  particular  points  at  which  that  difference  shall 
be  emphasized  by  legislation  are  largely  in  the  power  of  the 
State. 

Another  difficulty  suggested  by  the  statute  is  that  it  is  im- 
poKsiblo  not  to  ask  whother  it  is  not  aimed  at  the  Chinese;  which 
«rould  be  a  di.scrimination  that  the  Constitution  does  not  allow. 
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Yick  Wo  V.  Hopkins,  118  U.  S.  356.  It  is  a  matter  of  common 
observation  that  hand  laundry  work  is  a  widespread  occupation 
of  Chinamen  in  this  country  while  on  the  other  hand  it  is  so 
rare  to  see  men  of  our  race  engaged  in  it  that  many  of  us 
would  be  unable  to  say  that  they  ever  had  observed  a  case.  But 
this  ground  of  objection  was  not  urged  and  rather  was  dis- 
claimed when  it  was  mentioned  from  the  Bench  at  the  argument. 
It  may  or  may  not  be  that  if  the  facts  were  called  to  our  at- 
tention in  a  proper  way  the  objection  would  prove  to  be  real. 
But  even  if  when  called  to  our  attention  the  facts  should  be 
taken  notice  of  judicially,  whether  because  they  are  only  the 
premise  for  a  general  proposition  of  law,  Prentis  v.  Atlantic 
Coast  Line  Co.,  211  U.  S.  210,  227,  South  Ottawa  v.  Perkins, 
94  U.  S.  260,  Telfair  v.  Stead,  2  Cranch,  407,  418,  or  for  any 
other  reason,  still  there  are  many  things  that  courts  would 
notice  if  brought  before  them  that  beforehand  they  do  not  know. 
It  rests  with  counsel  to  take  the  proper  steps,  and  if  they  de- 
liberately omit  them,  we  do  not  feel  called  upon  to  institute 
inquiries  on  our  own  account.  Laws  frequently  are  e7iforced 
which  the  court  recognizes  as  possibly  or  probably  invalid  if 
attacked  by  a  different  interest  or  in  a  different  way.  Therefore 
without  prejudice  to  the  question  that  we  have  suggested,  when 
it  shall  be  raised,  we  must  conclude  that  so  far  as  the  present 
ease  is  concerned  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Hughes  concurs  in  the  result. 

Mr.  Justice  Lamar,  dissenting. 

I  dissent  from  the  conclusions  reached  in  the  first  branch  of 
the  opinion,  because,  in  my  judgment,  the  statute  which  is  not 
a  police  but  a  revenue  measure  makes  an  arbitrary  discrimina- 
tion. It  taxes  some  and  exempts  others  engaged  in  identically 
ihe  same  business.  It  does  not  graduate  the  license  so  that 
those  doing  a  large  volume  of  business  pay  more  than  those 
doing  less.  On  the  contrary,  it  exempts  the  large  business  and 
taxes  the  small.  It  exempts  the  business  that  is  so  large  as  to 
require  the  use  of  steam,  and  taxes  that  which  is  so  small  that 
it  can  be  run  by  hand.  Among  these  small  operators  there  is 
a  further  discrimination,  based  on  sex.  It  would  be  just  as 
competent  to  tax  the  property  of  men  and  exempt  that  of  women. 
The  individual  characteristics  of  the  owner  do  not  furnish  a 
basis  on  which  to  make  a  classification  for  purposes  of  taxation. 
It  is  the  property  or  the  business  which  is  to  be  taxed,  regard- 


1090  CASES  ON  CONSTITUTIONAL  LAW. 

less  of  the  qualities  of  the  owner.  A  discrimination  founded 
on  the  personal  attributes  of  those  engaged  in  the  same  occu- 
pation and  not  on  the  value  or  the  amount  of  the  business  is 
arbitrary.  "A  classification  must  alwaj-s  rest  upon  some  dif- 
ference which  bears  a  reasonable  and  just  relation  to  the  act  in 
respect  to  which  the  classification  is  proposed."  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  560. 


MAXWELL   et   al.,    Executors  of  McDonald   v.   BUGBEE, 

Comptroller  of  the  Treasury  of  the  State  of 

New  Jersey,  et  al. 

niLL,  Administrator  of  Hill  v.  BUGBEE,  Comptroller  of  the 
Treasury  of  the  State  of  New  Jersey,  et  al. 

Supreme  Court  of  tiie  United  States.     1919. 
250  United  States,  525. 

Error  to  the  Court  of  Errors  and  Appeals  of  the  State  of 
New  Jersey. 

[The  Legislature  of  New  Jersey  enacted  an  inheritance  tax 
law  which  in  the  case  of  resident  decedents  was  measured  on  all 
the  property  pa.ssing  under  the  law  of  the  State  (foreign  realty 
expressly  excluded),  with  various  exemptions  and  gradations 
based  on  the  relationship  of  the  beneficiaries  to  the  decedents 
and  on  the  amounts  received.  In  the  case  of  non-resident  de- 
cedents, a  tax  was  imposed  on  the  transfer  of  their  property 
in  New  Jersey  in  the  form  of  real  estate,  tangible  personal 
property,  shares  of  stock  in  New  Jersey  corporations  and  of 
national  banks  located  within  the  State,  assessed  by  the  follow- 
ing method:  "A  tax  shall  be  assessed  on  the  transfer  of 
property  made  subject  to  tax  as  aforesaid,  in  this  State  of  a 
non-resident  decedent  if  all  or  any  part  of  the  estate  of  such 
deeedent,  wherever  situated,  shall  pass  to  persons  or  corporations 
taxable  under  this  act,  which  tax  shall  bear  the  same  ratio  to 
the  entire  tax  which  the  said  estate  would  have  been  subject 
to  under  this  act  if  such  non-resident  decedent  had  been  a 
resident  of  this  State,  and  all  his  property,  real  and  personal, 
had  br>pn  located  within  this  State,  as  such  taxable  property 
within  this  State  bears  to  the  entire  estate,  wherever  situated; 
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provided,  that  nothing  in  this  clause  contained  shall  apply  to 
a  specific  bequest  or  devise  of  any  property  in  this  State." 
A  tax  having  been  assessed  under  this  act  upon  the  estates  of 
James  McDonald,  late  a  resident  of  the  District  of  Columbia, 
and  of  James  J.  Hill,  late  a  resident  of  the  State  of  Minnesota, 
the  validity  of  the  method  of  assessment  therein  prescribed  was 
disputed  by  the  representatives  of  the  two  estates.  The  Court 
of  Errors  and  Appeals  sustained  the  law  in  the  McDonald  case 
in  90  N.  J.  L.  107,  and  in  the  Hill  case  in  92  N.  J.  L.  514. 
Writs  of  error  were  then  sued  out.] 

JMr.  Justice  Day  delivered  the  opinion  of  the  court.    .    .     . 

James  McDonald  died  January  13,  1915,  owning  stock  in  the 
Standard  Oil  Company,  a  New  Jersey  corporation,  valued  at 
$1,114,965,  leaving  an  entire  estate  of  $3,969,333.25,  which  in- 
cluded some  real  estate  in  the  State  of  Idaho.  Of  the  entire 
estate,  $270,813.17  went  to  pay  debts  and  expenses  of  admin- 
istration. Mr.  McDonald  was  a  citizen  of  the  United  States 
and  a  resident  of  the  District  of  Columbia,  and  left  a  will  and 
a  codicil  which  were  admitted  to  probate  by  the  Supreme  Court 
of  that  District.  The  executors  are  Lawrence  Maxwell,  a  citi- 
zen of  Ohio,  and  the  Fulton  Trust  Company,  a  New  York  cor- 
poration. The  principal  beneficiaries  under  the  will  are  citi- 
zens and  residents  of  States  of  the  United  States  other  than  the 
State  of  New  Jersey.  Under  the  will  the  wife  takes  by  specific 
legacies ;  the  other  beneficiaries  are  specific  and  general  legatees 
not  related  to  the  deceased  and  a  son  and  two  grandchildren, 
who  take  the  residuary  estate. 

James  J.  Hill  died  May  29,  1916,  intestate,  a  resident  and 
citizen  of  the  State  of  Minnesota,  leaving  a  widow  and  nine 
children.  Under  the  laws  of  Minnesota,  the  widow  inherited 
one-third  of  the  real  estate  and  personal  property,  and  each 
of  the  children  two-twenty-sevenths  thereof.  The  entire  estate 
descending  amounted  to  $53,814,762,  which  included  real  es- 
tate located  outside  of  New  Jersey,  and  principally  in  Minnesota 
and  New  York,  valued  at  $1,885,120.  The  only  property  the 
transfer  of  which  was  subject  to  taxation  in  New  Jersey  was 
stock  in  the  Northern  Securities  Company,  a  New  Jersey  cor- 
poration, valued  at  $2,317,564.68.  The  debts  and  administra- 
tion expenses  amounted  to  $757,571.20. 

The  amount  of  the  assessment  in  the  McDonald  case  was 
$29,071.68.  In  the  Hill  case  the  tax  assessed  amounted  to 
$67,018.43.    Following  the  statute,  the  tax  was  first  ascertained 
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on  the  entire  estate  as  if  it  were  the  estate  of  a  resident  of  the 
State  of  New  Jersey,  with  all  the  decedent's  property  both  real 
and  personal  located  there;  the  tax  was  then  apportioned  and 
assessed  in  the  proportion  that  the  taxable  New  Jersey  estate 
bore  to  the  entire  estate. 

The  thing  complained  of  is,  that  applying  the  apportionment 
formula  fixed  by  the  statute,  in  the  cases  under  review,  results 
in  a  greater  tax  on  the  transfer  of  property  of  the  estates  subject 
to  the  jurisdiction  of  New  Jersey  than  would  be  assessed  for  the 
transfer  of  an  equal  amount,  in  a  similar  manner,  of  property 
of  a  decedent  who  died  a  resident  of  New  Jersey.  The  cause 
of  this  inequality  is  said  to  arise  because  of  imposing  the  grad- 
uated tax,  provided  by  the  statute,  upon  estates  so  large  as  these. 
If  a  resident,  in  the  case  of  a  wife  or  children,  the  first  $5,000 
of  property  is  exempt,  the  next  $45,000  is  taxed  at  the  rate 
of  1%,  the  next  $100,000  at  the  rate  of  11/2%,  the  next  $100,000 
at  the  rate  of  2%,  and  the  remainder  at  the  rate  of  3%.  The 
contention  is,  that  applying  the  apportionment  rule  provided 
in  the  case  of  non-resident  estates,  a  larger  amount  of  tax  is 
assessed.     .     .     . 

Counsel  for  plaintiffs  in  error  sum  up  their  objections  to  the 
statute,  ba.sed  on  the  Federal  Constitution,  as  follows : 

(1)  It  taxes  the  estates  of  non-residents  more  than  those 
of  residents  and  therefore  gives  to  residents  privileges  and 
immunities  denied  to  non-residents. 

(2)  It  provides  for  a  tax  which  bears  unequally  and  there- 
fore is  not  imposed  upon  a  uniform  rule  and  it  therefore  de- 
nies to  non-residents  the  equal  protection  of  the  laws. 

(3)  It  taxes  the  transfer  of  a  non-resident's  property  over 
which  the  State  of  New  Jersey  has  no  jurisdiction  w^hile  it 
expressly  omits  like  property  of  residents,  that  is,  real  estate 
without  the  State,  and  thereby  deprives  the  non-resident  of  his 
property  without  due  process  of  law. 

Before  taking  up  these  objections  it  is  necessary  to  briefly 
con-sidcr  the  nature  of  the  tax.  In  Carr  v.  Edwards,  84  N.  J. 
L.  667,  it  was  licld  by  the  New  Jersey  Court  of  Errors  and 
Appeals  to  be  a  tax  upon  the  special  right,  the  creation  of  the 
statute,  of  an  executor  or  administrator  of  a  non-resident  de- 
ccflent  to  succeed  to  property  having  its  situs  in  New  Jersey. 
Of  §  12,  as  it  stood  in  the  original  act  of  1909,  the  court  said: 
"That  section  contains  nothing  to  indicate  that  it  is  not  the 
succession  of  the  New  Jersey  representative  that  is  meant  to 
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be  taxed.  It  is  true  that  the  tax  is  not  necessarily  five  per  cent, 
upon  the  whole  New  Jersey  succession.  The  amount  depends 
on  the  ratio  of  the  New  Jersey  property  to  the  entire  estate 
wherever  situated.  This,  however,  merely  affords  a  measure  of 
the  tax  imposed;  the  tax  is  still  by  the  very  words  of  the  sec- 
tion imposed  upon  the  property  located  within  this  state.  The 
reason  for  adopting  this  provision  was  to  make  sure  that  the 
rate  of  taxation  in  case  of  non-resident  decedents  should  equal 
but  not  exceed  the  rate  imposed  in  the  case  of  resident  de- 
cedents.    .     .     . 

"In  the  case  of  the  estates  of  non-resident  decedents,  it  is 
open  for  the  law  of  the  domicile  to  provide,  as  testators  some- 
times do,  that  such  taxes  shall  be  a  general  charge  against  the 
estate.  Our  legislature  must  be  assumed  to  have  had  in  mind 
its  lack  of  jurisdiction  over  legacies  under  a  non-resident's  will, 
and  in  order  to  protect  the  New  Jersey  executor,  administrator 
or  trustee  who  paid  the  tax,  authorized  its  deduction  from 
*  property  for  distribution.'  This  phrase  suffices  to  reach  not 
only  a  distributive  share  of  a  resident's  estate  in  case  of  in- 
testacy, but  the  whole  of  the  New  Jersey  property  of  a  non- 
resident when  turned  over  to  the  executor  or  administrator  at 
the  domicile  of  the  decedent.  The  provision  for  both  cases — 
legacies  and  property  for  distribution — demonstrates  that  the 
legislature  did  not  mean  to  provide,  as  counsel  contends,  for  a 
legacy  duty  only." 

This  language  correctly  characterizes  the  nature  and  effect 
of  the  tax  as  imposed  under  the  amendment  of  1914;  but  that 
act,  under  which  the  present  cases  arise,  instead  of  reaching 
"the  whole  of  the  New  Jersey  property  of  a  non-resident  when 
turned  over  to  the  executor  or  administrator  at  the  domicile 
of  the  decedent,"  now  confines  the  transfer  tax  upon  the  prop- 
erty of  non-resident  decedents  to  real  estate  and  tangible  per- 
sonal property  within  the  State,  the  stock  of  New  Jersey  cor- 
porations, and  the  stock  of  national  banks  located  within  the 
State. 

The  tax  is,  then,  one  upon  the  transfer  of  property  in  New 
Jersey,  to  be  paid  upon  turning  it  over  to  the  administrator  or 
executor  at  the  domicile  of  the  decedent.  That  transfers  of 
this  nature  are  within  the  taxing  power  of  the  State,  and  that 
taxes  may  be  assessed  upon  such  rights  owing  tlieir  existence 
to  local  laws,  and  to  tlicm  alone,  is  not  disputed.  Tlie  riglit  to 
inherit  property,  or  to  receive  it  under  testamentary  disposi- 


1094  CASES  ON  CONSTITUTIONAL  LAW. 

tion,  has  been  so  frequently  held  to  be  the  creation  of  statii- 
ioiy  law,  that  it  is  quite  unnecessary  to  cite  the  decisions 
which  have  maintained  the  principle.  While  this  is  confessedly 
true,  the  assessment  of  such  taxes  is,  of  course,  subject  to  ap- 
plicable limitations  of  the  state  and  federal  constitutions;  it 
is  with  the  latter  class  only  that  this  court  has  to  do. 

(1)  Taking  up,  then,  the  objections  raised  under  the  Fed- 
eral Constitution,  it  is  said  that  the  law  (a)  denies  to  citizens 
of  other  States  the  privileges  and  immunities  granted  to  citi- 
zens of  the  State  of  New  Jersey,  in  violation  of  par.  1,  §  2, 
Art.  IV,  of  the  Federal  Constitution,  which  reads:  ''The  citi- 
zens of  each  Sti^e  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States;"  (b)  abridges  the 
privileges  and  immunities  of  plaintiffs  in  error,  the  deceased 
persons  whom  they  represent,  and  those  taking  by  will  or  in- 
testacy under  them,  as  citizens  of  the  United  States,  in  contra- 
vention of  §  1  of  the  Fourteenth  Amendment.     .     .     . 

We  are  unable  to  discover  in  the  statute  before  us,  which 
regulates  and  taxes  the  right  to  succeed  to  property  in  New 
Jersey  upon  the  death  of  a  non-resident  owner,  any  infringe- 
ment of  the  rights  of  citizenship  either  of  the  States  or  of  the 
United  States,  secured  by  either  of  the  constitutional  provi- 
sions referred  to.  We  have  held  that  the  protection  that  they 
afford  to  rights  inherent  in  citizenship  are  not  infringed  by 
the  taxation  of  the  transfer  of  property  within  the  jurisdiction 
of  a  State  passing  by  will  or  intestacy  where  the  decedent  was 
a  non-resident  of  the  taxing  State,  although  the  entire  suc- 
cession was  taxed  in  the  State  where  he  resided.  Blackstone 
V.  Miller,  188  U.  S.  189,  207. 

Upon  this  point  it  is  unnecessary  to  decide  whether  the  case 
might  not  be  rested  on  a  mucli  narrower  ground.  The  alleged 
di.scrimination,  here  complained  of,  so  far  as  privileges  and 
immunities  of  citizenship  are  concerned,  is  not  strictly  ap- 
plicable to  this  statute  because  the  difference  in  the  method  of 
taxation  rests  upon  residence  and  not  upon  citizenship.  La 
Tourette  v.  McMa.ster,  248  U.  S.  465. 

(2)  It  is  next  contended  that  the  effect  of  including  the 
property  beyond  the  jurisdiction  of  the  State  in  measuring  the 
tax,  amounts  to  a  deprivation  of  property  without  due  process 
of  law  because  it  in  effect  taxes  property  beyond  the  juris- 
diction of  the  State. 

It  is  not  to  be  disputed  that,  consistently  with  the  Federal 
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Constitution,  a  State  may  not  tax  property  beyond  its  terri- 
torial jurisdiction,  but  the  subject-matter  here  regulated  is  a 
privilege  to  succeed  to  property  which  is  within  the  jurisdiction 
of  the  State.  When  the  State  levies  taxes  within  its  authority, 
property  not  in  itself  taxable  by  the  State  may  be  used  as  a 
measure  of  the  tax  imposed.  ...  In  the  present  case  the 
State  imposes  a  privilege  tax,  clearly  within  its  authority,  and 
it  has  adopted  as  a  measure  of  that  tax  the  proportion  which 
the  specified  local  property  bears  to  the  entire  estate  of  the 
decedent.  .  .  .  The  transfer  of  certain  property  within  the 
State  is  taxed  by  a  rule  which  considers  the  entire  estate  in 
arriving  at  the  amount  of  the  tax.  It  is  in  no  just  sense  a  tax 
upon  the  foreign  property,  real  or  personal.  ...  To  say 
that  to  apply  a  different  rule  regulating  succession  to  resident 
and  non-resident  decedents  is  to  levy  a  tax  upon  foreign  es- 
tates, is  to  distort  the  statute  from  its  purpose  to  tax  the  privi- 
lege, which  the  statute  has  created,  into  a  property  tax,  and  is 
unwarranted  by  any  purpose  or  effect  of  the  enactment,  as  we 
view  it. 

(3)  It  is  further  contended  that  the  tax  bears  so  unequally 
upon  non-residents  as  to  deny  to  them  the  equal  protection  of 
the  laws. 

The  subject  of  taxes  of  this  character  was  given  full  consid- 
eration by  this  court  in  Magoun  v.  Illinois  Trust  &  Savings 
Bank,  170  U.  S.  283.     .     .     . 

Equal  protection  of  the  laws  requires  equal  operation  of  the 
laws  upon  all  persons  in  like  circumstances.  Under  the  stat- 
ute, in  the  present  case,  the  graduated  taxes  are  levied  equally 
upon  all  interests  passing  from  non-resident  testators  or  in- 
testates. The  tax  is  not  upon  property,  but  upon  the  privilege 
of  succession,  which  the  State  may  grant  or  withhold.  It  may 
deny  it  to  some  and  give  it  to  others.  The  State  is  dealing 
in  this  instance  not  with  the  transfer  of  the  entire  estate,  but 
only  with  certain  classes  of  property  that  are  subject  to  the 
jurisdiction  of  the  State.  It  must  find  some  rule  whicli  will 
adequately  deal  with  this  situation.  It  has  adopted  that  of  the 
proportion  of  the  local  estate  in  certain  property  to  the  entire 
estate  of  the  decedent.  In  making  classification,  which  has  been 
uniformly  hekl  to  be  within  the  power  of  the  State,  inequalities 
necessarily  arise,  for  some  classes  are  reached,  and  others 
omitted,  but  this  has  never  been  held  to  render  such  statutes 
unconstitutional.     ...     It  has  been  uniformly  held  that  the 
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Fourteenth  Amendment  does  not  deprive  the  States  of  the  right 
to  determine  the  limitations  and  restrictions  upon  the  right  to 
inherit  property,  but  "at  the  most  can  only  be  held  to  restrain 
such  an  exercise  of  power  as  would  exclude  the  conception  of 
judgment  and  discretion,  and  which  would  be  so  obviously 
arbitrar}'  and  unreasonable  as  to  be  beyond  the  pale  of  govern- 
mental authority."  Campbell  v.  California,  200  U.  S.  95.  In 
upholding  the  validity  of  a  graduated  tax  upon  the  transfer  of 
personal  property,  to  take  effect  upon  the  grantor's  death,  we 
said  in  Keeney  v.  New  York,  222  U.  S.  525,  535 :  ''The  validity 
of  the  tax  must  be  determined  by  the  laws  of  New  York.  The 
Fourteenth  Amendment  does  not  diminish  the  taxing  power  of 
tlie  State,  but  only  requires  that  in  its  exercise  the  citizen  must 
be  afforded  an  opportunity  to  be  heard  on  all  questions  of  lia- 
bility and  value,  and  shall  not,  by  arbitrary  and  discriminatory 
provisions,  be  denied  equal  protection.  It  does  not  deprive  the 
State  of  the  power  to  select  the  subjects  of  taxation.  But  it 
does  not  follow  that  because  it  can  tax  any  transfer  (Hatch  v. 
Roardon,  204  U.  S.  152,  159),  that  it  must  tax  all  transfers, 
or  that  all  must  be  treated  alike." 

In  order  to  invalidate  this  tax  it  must  be  held  that  the  dif- 
ference in  the  manner  of  assessing  transmission  of  property  by 
testators  or  intestates,  as  between  resident  and  non-resident 
decedents,  is  so  wholly  arbitrary  and  unreasonable  as  to  be 
!)pyond  the  legitimate  authority  of  the  State.  We  are  not  pre- 
pared so  to  declare.  The  resident  testator  or  intestate  stands 
in  a  different  relation  to  the  State  than  does  the  non-resident. 
The  resident's  property  is  usually  within  the  ready  control  of 
the  State,  and  easily  open  to  inspection  and  discovery  for  tax- 
ation purposes,  by  means  quite  different  from  those  afforded 
in  cases  of  local  holdings  of  non-resident  testators  or  intestates. 
As  to  the  resident,  his  entire  intangible,  and  usually  most  of 
his  tangible  property,  pay  tribute  to  the  State  when  trans- 
ferred by  will  or  intestacy;  the  transfer  of  the  non-resident's 
estate  is  taxed  only  so  far  as  his  estate  is  located  within  the 
jurisdiction  and  only  so  far  as  it  comes  within  the  description 
of  "real  property  within  this  State,  or  of  goods,  wares,  and 
morohandise  within  this  State,  or  of  shares  of  stock  of  corpo- 
rations of  this  State,  or  of  national  banking  associations  lo- 
«-ated  in  this  State."  Simple  contract  debts  owing  by  New 
Jersey  debtors  to  non-residents  and  some  other  kinds  of  prop- 
erty of  non-residents  are  exempt,  although  it  is  settled  that. 
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for  tlie  purpose  of  founding  administration,  simple  contract 
debts  are  assets  at  the  domicile  of  the  debtor;  Wyman  v.  Hal- 
stead,  109  U.  S.  654,  656;  and  that  the  State  of  the  debtor's 
domicile  may  impose  a  succession  tax;  Blackstone  v.  Miller, 
188  U.  S.  189,  205;  Baker  v.  Baker,  Eccles  &  Co.,  242  U.  S. 
394,  401. 

The  question  of  equal  protection  must  be  decided  as  between 
resident  and  non-resident  decedents  as  classes,  rather  than  by 
the  incidence  of  the  tax  upon  the  particular  estates  whose 
representatives  are  here  complaining.  Absolute  equality  is  im- 
practicable in  taxation,  and  is  not  required  by  the  equal  pro- 
tection clause.  And  inequalities  that  result  not  from  hostile 
discrimination,  but  occasionally  and  incidentally  in  the  appli- 
cation of  a  system  that  is  not  arbitrary  in  its  classification,  are 
not  sufficient  to  defeat  the  law. 

In  our  opinion,  there  are  substantial  differences  which  within 
the  rules  settled  by  this  court  permit  the  classification  which 
has   been   accomplished  by   this   statute.     .     .     . 

Finding  no  error  in  the  judgments  of  the  Court  of  Errors 
and  Appeals  of  the  State  of  New  Jersey,  the  same  are 

Affirmed. 

Mr.  Justice  Holmes  dissenting. 

Many  things  that  a  legislature  may  do  if  it  does  them  with 
no  ulterior  purpose,  it  cannot  do  as  a  means  to  reach  what  is 
beyond  its  constitutional  power.  That  I  understand  to  be  the 
principle  of  Western  Union  Telegraph  Co.  v.  Kansas ;  Pullman 
Company  v.  Kansas,  and  other  cases  in  216  U.  S.  Western 
Union  Telegraph  Co.  v.  Foster,  247  U.  S.  105,  114.  New  Jersey 
cannot  tax  the  property  of  Hill  or  McDonald  outside  the  State 
and  cannot  use  her  power  over  property  within  it  to  accomplish 
by  indirection  what  she  cannot  do  directly.  It  seems  to  me  that 
that  is  what  she  is  trying  to  do  and  therefore  that  the  judgments 
of  the  Court  of  Errors  and  Appeals  should  be  reversed. 

It  seems  to  me  that  when  property  outside  the  State  is  taken 
into  account  for  the  purpose  of  increasing  the  tax  upon  prop- 
erty within  it,  the  property  outside  is  taxed  in  effect,  no  mat- 
ter what  form  of  words  may  be  used.  It  appears  to  me  that 
this  cannot  be  done,  even  if  it  should  be  done  in  such  a  way 
as  to  secure  equality  between  residents  in  New  Jersey  and  those 
in  other  States. 

New  Jersey  could  not  deny  to  residents  in  other  States  the 
right  to  take  legacies  which  it  granted  to  its  own  citizens,  and 
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therefore  its  po-^er  to  prohibit  all  legacies  cannot  be  invoked 
in  aid  of  a  principle  that  affects  the  foreign  residents  alone. 
In  Kansas  City,  Fort  Scott  &  I\Iemphis  Ry.  Co.  v.  Kansas,  240 
U.  S.  227,  235,  the  State  could  have  refused  incorporation 
altogether  and  therefore  could  impose  the  carefully  limited 
condition  that  was  upheld. 

The   Chief  Justice,   Mr.   Justice   VanDevanter   and   Mr. 
Justice  ^IcReynolds  concur  in  the  opinion  that  I  express. 


SIOUX  CITY  BRIDGE  COMPANY  v.  DAKOTA 
COUNTY,  NEBRASKA. 

Supreme  Coubt  of  the  United  States.     1923. 
260  United  States,  441. 

Certiorari  to  the  Supreme  Court  of  the  State  of  Nebraska. 

[The  Sioux  City  Bridge  Company  owns  a  bridge  across  the 
Missouri  River,  twenty-six  per  cent,  of  the  value  of  which  is  in 
Iowa  and  the  remaining  seventy-four  per  cent,  is  in  Nebraska. 
Prior  to  1918  the  portion  in  Nebraska  was  assessed  at  $600,000, 
hut  in  that  year  the  Board  of  Equalization  of  Dakota  County  in- 
creased the  assessment  to  $700,000,  which  was  approximately  the 
full  value  of  that  portion.  From  this  ruling  an  appeal  was  taken 
to  the  District  Court  of  Dakota  County  on  the  ground  that  the 
valuation  was  excessive,  without  evidence  and  arbitrary,  that  it 
violated  the  provisions  of  the  State  constitution  as  to  uniformity 
of  taxation  and  that  it  deprived  the  Bridge  Company  of  the  due 
proce.ss  and  efjual  protection  guaranteed  by  the  Fourteenth 
Amendment.  Evidence  was  introduced  that  acre  property  in 
Dakota  County  was  assessed  at  55.70  per  cent,  of  its  value  and 
improvements  in  city  property  were  assessed  at  49.29  per  cent. 
of  their  selling  value.  The  District  Court  held  the  reasonable 
value  of  the  bridge  in  Nebraska  to  be  more  than  $700,000,  and 
di.smissed  the  appeal.  It  made  no  reference  to  the  relative  val- 
uation of  the  bridge  and  other  kinds  of  property  in  Dakota 
f'ounty.  On  appeal  to  the  Supreme  Court  of  Nebraska  it  was 
held  that  the  valuation  of  $700,000  was  not  so  manifestly  wrong 
ii^  to  warrant  judicial  interference.  By  writ  of  certiorari  the 
•■  was  removed  to  the  United  States  Supreme  Court.] 
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Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the  Court. 

Taking  up  the  objection  that  the  real  property  and  improve- 
ments were  underv^alued  in  Dakota  County,  the  court  [the 
Supreme  Court  of  Nebraska]  said: 

''It  is  finally  urged  that  this  court  should  reduce  the  true 
value  of  the  bridge  as  found  by  the  court  to  55  per  cent,  of  such 
value,  for  the  reason  that  other  property  in  the  district  is  as- 
sessed at  55  per  cent,  of  its  true  value,  and  that  it  would  be 
manifestly  unjust  to  appellant  to  assess  its  property  at  its  true 
value  while  other  property  in  the  district  is  assessed  at  55  per 
cent,  of  its  value. 

''While  undoubtedly  the  law  contemplates  that  there  should 
be  equality  in  taxation,  we  are  of  the  view  that  the  plan  of 
equalization  proposed  by  appellant  is  not  the  proper  remedy. 
The  rule  is  now  settled  by  a  recent  decision  of  this  court  that 
when  property  is  assessed  at  its  true  value,  and  other  property 
in  the  district  is  assessed  below  its  true  value,  the  proper  remedy 
is  to  have  the  property  assessed  below  its  true  value  raised,  rather 
than  to  have  property  assessed  at  its  true  value  reduced.  Lin- 
coln Telephone  &  Telegraph  Co.  v.  Johnson  County,  102  Neb. 
254.  In  the  argument  of  appellant  the  soundness  of  this  ruling 
is  assailed,  and  authorities  in  other  jurisdictions  are  cited  which 
seem  at  variance  with  our  holding.  We  are  not  willing,  however, 
to  recede  from  the  rule  of  that  case.'* 

Section  1,  Article  IX,  of  the  Constitution  of  Nebraska,  con- 
tains the  following: 

"The  Legislature  shall  provide  such  revenue  as  may  be  need- 
ful, by  levying  a  tax  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his,  her 
or  its  property  and  franchises,  the  value  to  be  ascertained  in  such 
manner  as  the  Legislature  shall  direct.     .     .     .*' 

Section  6300  of  the  Revised  Statutes  of  Nebraska,  1913,  pro- 
vides : 

"All  property  in  this  state  not  expressly  exempt  therefrom 
shall  be  subject  to  taxation,  and  shall  be  valued  at  its  actual 
value  which  shall  be  entered  opposite  each  item  and  shall  be 
assessed  at  twenty  per  cent,  of  such  actual  value.  Such  a.ssessed 
value  shall  be  entered  in  separate  column  opposite  each  item, 
and  shall  be  taken  and  considered  as  the  taxable  value  of  such 
property,  and  the  value  at  which  it  shall  be  listed  and  upon 
which  the  levy  shall  be  made.     Actual  value  as  used  in  this 
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chapter  shall  mean  its  value  in  the  market  in  the  ordinary 
course  of  trade." 

In  the  case  of  Sunday  Lake  Iron  Co.  v.  Wakefield,  247  U.  S. 
350,  352,  353,  this  Court  said : 

"The  purpose  of  the  e(]ual  protection  clause  of  the  Four- 
teenth Amendment  is  to  secure  every  person  within  the  State's 
jurisdiction  against  intentional  and  arbitrary  discrimination, 
whethiT  occa.sioned  by  express  terms  of  a  statute  or  by  its  im- 
proper execution  through  duly  constituted  agents.  And  it  must 
])e  rcirarded  as  settled  that  intentional  systematic  undervaluation 
by  state  officials  of  other  taxable  property  in  the  same  class  con- 
Iraveiu'S  the  constitutional  right  of  one  taxed  upon  the  full  value 
of  his  property.  Raymond  v.  Chicago  Union  Traction  Co.,  207 
U.  S.  20,  35,  37."     .     .     . 

The  charge  made  by  the  Bridge  Company  in  this  case  was 
that  the  State,  through  its  duly  constituted  agents,  to  wit,  the 
county  assessor  and  the  County  Board  of  Equalization,  improp- 
erly executed  the  constitution  and  taxing  laws  of  the  State  and 
intentionally  and  arbitrarily  assessed  the  Bridge  Company's 
property  at  100  per  cent,  of  its  true  value  and  all  the  other 
real  estate  and  its  improvements  in  the  county  at  55  per  cent. 

The  Supreme  Court  does  not  make  it  clear  whether  it  thinks 
the  discrimination  charged  was  proved  or  not,  but  assuming  the 
di.scrimination,  it  holds  that  the  Bridge  Company  has  no  remedy 
except  "to  have  the  property  assessed  below  its  true  value  raised, 
rather  than  to  have  property  assessed  at  its  true  value  reduced." 
The  dilemma  presented  by  a  case  where  one  or  a  few  of  a  class 
of  taxpayers  are  assessed  at  100  per  cent,  of  the  value  of  their 
property  in  accord  with  a  constitutional  or  statutory  require- 
ment, and  the  rest  of  the  class  are  intentionally  assessed  at  a 
much  lower  percentage  in  violation  of  the  law,  has  been  often 
dealt  with  by  courts  and  there  has  been  a  conflict  of  view  as  to 
what  should  be  done.  There  is  no  doubt,  however,  of  the  view 
taken  of  such  ca.ses  by  the  federal  courts  in  the  enforcement  of 
the  uniformity  clauses  of  state  statutes  and  constitutions  and  of 
the  equal  protection  clause  of  the  Fourteenth  Amendment.  The 
exact  question  was  considered  at  length  by  the  Circuit  Court  of 
Appeals  of  the  Sixth  Circuit  in  the  case  of  Taylor  v.  Louisville 
&  Na.shville  R.  R.  Co.,  88  Fed.  350,  364,  365,  and  the  language 
of  that  court  was  approved  and  incorporated  in  the  decision  of 
this  Court  in  Greene  v.  Louisville  &  Interurban  R.  R.  Co.,  244 
U.  S.  499,  516,  517.  518.     The  conclusion  in  these  and  other 
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federal  authorities  is  that  such  a  result  as  that  reached  by  the 
Supreme  Court  of  Nebraska  is  to  deny  the  injured  taxpayer  any 
remedy  at  all  because  it  is  utterly  impossible  for  him  by  any 
judicial  proceeding  to  secure  an  increase  in  the  assessment  of  the 
great  mass  of  under-assessed  property  in  the  taxing  district. 
This  Court  holds  that  the  right  of  the  taxpayer  whose  property 
alone  is  taxed  at  100  per  cent,  of  its  true  value  is  to  have  his 
assessment  reduced  to  the  percentage  of  that  value  at  which 
others  are  taxed  even  though  this  is  a  departure  from  the  re- 
quirement of  statute.  The  conclusion  is  based  on  the  principle 
that  where  it  is  impossible  to  secure  both  the  standard  of  the 
true  value,  and  the  uniformity  and  equality  required  by  law, 
the  latter  requirement  is  to  be  preferred  as  the  just  and  ultimate 
purpose  of  the  law.  In  substance  and  effect  the  decision  of  the 
Nebraska  Supreme  Court  in  this  case  upholds  the  violation  of 
the  Fourteenth  Amendment  to  the  injury  of  the  Bridge  Com- 
pany.   We  must,  therefore,  reverse  its  judgment. 

But  we  construe  the  action  of  the  court  not  to  be  equivalent 
to  a  finding  that  such  intentional  discrimination  existed  between 
the  valuation  of  the  Bridge  Company's  property  and  that  of 
all  other  real  property  and  improvements  in  the  county,  but 
rather  a  ruling  that  even  if  it  did  exist,  the  Bridge  Company 
must  continue  to  pay  taxes  on  a  full  100  per  cent,  valuation  of 
its  property.  It  was  on  the  same  principle,  doubtless,  that  the 
District  Court  ignored  the  issue  of  discrimination  altogetlier. 
It  is  therefore  just  that  upon  reversal  we  should  remand  the 
case  for  a  further  hearing  upon  the  issue  of  discrimination,  in- 
viting attention  to  the  well-established  rule  in  the  decisions  of 
this  Court,  cited  above,  that  mere  errors  of  judgment  do  not 
support  a  claim  of  discrimination,  but  that  there  must  be  some- 
thing more — something  which  in  effect  amounts  to  an  intentional 
violation  of  the  essential  principle  of  practical  uniformity.  Sun- 
day Lake  Iron  Co.  v.  Wakefield,  247  U.  S.  350,  353. 

The  judgment  of  the  Supreme  Couti  of  Nebraska  is  reversed 
and  the  case  is  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Note. — Absolute  equality  in  the  apportionment  of  the  burdens  of 
taxation  is  unattainable,  and  the  fact  that  a  system  of  taxation  oper- 
ates unequally  docs  not  necessarily  make  it  obnoxious  to  the  equal 
protection  clause  of  the  Fourteenth  Amendment.  Inequality  in  taxa- 
tion Is  often  a  question  of  degree  and  no  precise  rule  for  determining 
the    line    beyond    which    inequality    may    not    go    can    be    formulated. 
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Furthermore  It  Is  recognized  that  certain  Inequalities  may  be  justified 
because  of  considerations  of  public  policy.  Some  kinds  of  property 
may  be  exempted  from  taxation,  and  the  owners  of  other  property 
which  is  subject  to  taxation  are  not  thereby  deprived  of  the  equal 
protection  of  the  laws.  "It  would  be  an  intolerable  burden  if  the 
State  could  not  tax  any  property  or  calling  unless,  at  the  same  time, 
it  taxed  all  property  or  all  callings,"  Connolly  v.  Union  Sewer  Pipe 
Co.  (1902),  1S4  U.  S.  540.  The  wide  range  of  action  which  is  left  to 
the  States  by  the  Fourteenth  Amendment  was  thus  described  by  Mr. 
Justice  Bradley  in  Bell's  Gap  Ry.  v.  Pennsylvania  (1889),  134  U.  S. 
232: 

The  provision  in  the  Fourteenth  Amendment,  that  no  State 
shall   deny    to   any   person   within    its   jurisdiction    the   equal 
protection  of  the  laws,  was  not  Intended  to  prevent  a  State 
from  adjusting  its  system  of  taxation  in  all  proper  and  reason- 
able ways.     It  may,  if  it  chooses,  exempt  certain  classes  of 
property  from  any  taxation  at  all,  such  as  churches,  libraries, 
and   the   property  of   charitable   institutions.     It  may   impose 
different  specific  taxes  upon  different  trades  and  professions, 
ar1  may  vary  the  rates  of  excise  upon  various  products;    it 
may  tax  real  estate  and  personal  property  in  a  different  man- 
ner; it  may  tax  visible  property  only,  and  not  tax  securities 
for  payment  of  money;  it  may  allow  deductions  for  indebted- 
ness, or  not  allow  them.     All  such  regulations,  and  those  of 
like  character,  so  long  as  they  proceed  within  reasonable  lim- 
its and  general  usage,  are  within  the  discretion  of  the  State 
Legislature,  or  the  people  of  the  State  in  framing  their  Con- 
stitution.    But  clear  and  hostile  discriminations  against  par- 
ticular   persons    and    classes,    especially    such    as    are    of    an 
unusual   character,   unknown   to   the   practice   of   our   govern- 
ments, might  be  obnoxious  to  the  constitutional  prohibition. 
It  would,   however,   be   impracticable  and   unwise   to   attempt 
to  lay  down   any   general  rule   or   definition   on  the   subject, 
that  would  include  all  cases.     They  must  be  decided  as  they 
arise.     We  think  that  we  are  safe  in   saying,  that  the  Four- 
teenth Amendment  was  not  intended  to  compel  the  State  to 
adopt  an  iron  rule  of  equal  taxation.     If  that  were  its  proper 
construction,  It  would  not  only  supersede  all  those  constitu- 
tional provisions  and  laws  of  some  of  the  States,  whose  ob- 
ject Is  to  secure  equality  of  taxation,  and  which  are  usually 
accompanied    with    qualifications    deemed    material;     but    it 
would  render  nugatory  those  discriminations  which   the  best 
Interests  of  society  require;  which  are  necessary  for  the  en- 
couragement of  needed   and   useful   industries,   and   the   dis- 
couragement of  intemperance  and  vice;  and  which  every  State, 
In  one  form  or  another,  deems  It  expedient  to  adopt. 
Id  the  exercise  of  their  power  to  classify  pcr/ons  or  property  for 
purposes  of  taxation   the  States   may  distinguish   between    dealers   in 
•rlKsrettcs  who  sell  at  retail  within  the  State  and   those  who  sell   at 
wholesale   without   the   State,    Cook    v.   Marshall    County    (1905),    196 
U.  8.  261;  between  sales  ma^p  at  an  exchange  or  board  of  trade  and 
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those  made  elsewhere,  Nicol  v.  Ames  (1899),  173  U.  S.  509;  between 
sugar  refiners  who  grow  their  own  sugar  cane  and  other  refiners, 
American  Sugar  Refining  Co.  v.  Louisiana  (1900),  179  U.  S.  89;  be- 
tween express  companies  operating  through  railroads  and  steamship 
companies  and  those  employing  their  own  vehicles.  Pacific  Express 
Co.  V.  Seibert  (1892),  142  U.  S.  339;  between  railroad  property  and 
other  property,  Michigan  Central  Ry.  v.  Powers  (1906),  201  U.  S. 
245;  between  a  domestic  corporation  and  a  foreign  corporation, 
Cheney  Brothers  Co.  v.  Massachusetts  (1918),  246  U.  S.  147;  and  be- 
tween different  kinds  of  life  insurance  companies,  Northwestern  Mu- 
tual Life  Insurance  Co.  v.  Wisconsin  (1918),  247  U.  S.  132. 

Taxpayers  often  allege  that  they  are  deprived  of  equal  protection 
if  they  are  compelled  to  pay  taxes  from  which  they  receive  no  benefit. 
In  Kelly  v.  Pittsburgh  (1881),  104  U.  S.  78,  was  involved  the  validity 
of  municipal  taxes  levied  upon  eighty  acres  of  farm  land  which  had 
been  incorporated  in  the  city  of  Pittsburgh.  The  plaintiff  sought  to 
enjoin  the  collection  of  such  taxes  on  the  ground  that  his  property 
Tfas  not  benefited  by  them.  In  denying  his  petition  Mr.  Justice  Miller 
said: 

It  may  be  true  that  he  does  not  receive  the  same  amount 
of  benefit  from  some  or  any  of  these  taxes  as  do  citizens 
living  in  the  heart  of  the  city.  It  probably  is  true,  from  the 
evidence  found  in  this  record,  that  his  tax  bears  a  very  unjust 
relation  to  the  benefits  received  as  compared  with  its  amount. 
But  who  can  adjust  with  precise  accuracy  the  amount  which 
each  individual  in  an  organized  civil  community  shall  con- 
tribute to  sustain  it,  or  can  insure  in  this  respect  absolute 
equality  of  burdens,  and  fairness  in  their  distribution  among 
those  who  must  bear  them?  We  cannot  say  judicially  that 
Kelly  received  no  benefit  from  the  city  organization.  These 
streets,  if  they  do  not  penetrate  his  farm,  lead  to  it.  The 
water-works  will  probably  reach  him  some  day,  and  may  be 
near  enough  to  him  now  to  serve  him  on  some  occasion.  The 
schools  may  receive  his  children,  and  in  this  regard  he  can 
be  in  no  worse  condition  than  those  living  in  the  city  who 
have  no  children,  and  yet  who  pay  for  the  support  of  the 
schools.  Every  man  in  a  county,  a  town,  a  city,  or  a  State 
is  deeply  interested  in  the  education  of  the  children  of  the 
community,  because  his  peace  and  quiet,  his  happiness  and 
prosperity,  are  largely  dependent  upon  the  intelligence  and 
moral  training  which  it  is  the  object  of  public  schools  to 
supply  to  the  children  of  his  neighbors  and  associates,  if  he 
has  none  himself.  The  officers  whose  duty  it  Is  to  punish  and 
prevent  crime  are  paid  out  of  the  taxes.  Has  he  no  interest 
In  maintaining  them,  because  he  lives  further  from  the 
court-house  and  police  station  than  some  others? 
The  Supreme  Court  is  reluctant  to  interfere  with  the  exercise  of 
their  taxing  power  by  the  States.  While  It  Is  a  power  which  Is  easily 
abused,  the  Court  follows  the  principle  laid  down  by  Chief  Justice 
Marshall  In  Providence  Bank  v.  Billings  (1830).  4  Peters.  514.  563, 
that  "the  Constitution  of  the  United  States  was  not  intended  to  fur- 
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nlsh  the  corrective  for  every  abuse  of  power  which  may  be  committed 
by  the  State  governments."  The  practice  of  the  Court  was  thus  sum- 
marized by  Mr.  Justice  Clarke  in  Dane  v.  Jackson   (1921),  256  U.  S. 

689,  598: 

While  the  nature  of  the  subject  does  not  permit  of  much 
finality  of  general  statement,  it  may  plainly  be  derived  from 
the  cases  cited  that  since  the  system  of  taxation  has  not  yet 
been  devised   which   will   reUirn   precisely  the  same  measure 
of  benefit  to  each  taxpayer  or  class  of  taxpayers,  in  propor- 
tion to  payment  made,  as  will  be  returned  to  every  other  in- 
dividual or  class  paying  a  given  tax,  it  is  not  within  either 
the   disposition   or   power   of   this   court   to   revise   the   neces- 
sarily complicated  taxing  systems  of  the  States  for  the  pur- 
pose of  attempting  to  produce  what  might  be  thought  to  be 
a  more  just  distribution  of  the  burdens  of  taxation  than  that 
arrived  at  by  the  state  legislatures     .     .     .  ;  and  that  where, 
as  here,  conflict  with  federal  power  is  not  Involved,  a  state  tax 
law  will  be  held  to  conflict  with  the  Fourteenth  Amendment 
only  where  it  proposes,  or  clearly  results  in,  such  flagrant  and 
palpable  Inequality  between  the  burden  imposed  and  the  bene- 
fit received,  as  to  amount  to  the  arbitrary  taking  of  property 
without  compensation — "to  spoliation  under  the  guise  of  ex- 
erting the  power  of  taxing." 
The    equal    protection    clause    is    frequently    invoked    in    connection 
with  special  assessments.     This  form   of  taxation   is  justified   on  the 
ground   that  property  which  is  to  be   peculiarly  and   perhaps   exclu- 
sively benefited  by  a  public  expenditure  should  bear  the  entire  burden 
of  that  expenditure.     Special  assessments  differ  from  other  forms  of 
taxation  in  that  they  are  a  charge  upon  the  property  to  be  benefited 
and  not  upon  the  owner  of  the  property,  and  that  they  are  levied  for 
the  purpose  of  defraying  the  expense  of  some  specific  undertaking,  and 
unlike    other    forms    of    taxation,    which    are    a    continuing    burden, 
they  terminate  with  the  completion   of  the  undertaking.     As  in   the 
case  of  other  taxes,  special  assessments  must  be  levied  for  a  public 
purpose  and   with  a   substantial   degree   of   equality   and   uniformity. 
For  the  execution   of  a  specific  undertaking  a  special   district,  such 
M  a  drainage  district,  may  be  created   and  all  the  property  In  the 
district  may  be  asscBsed  In  proportion  to  the  benefits  to  be  derived 
from  the   undertaking  for   which    the   district   was   created.     But   as 
Id  all  cases  of  benefit  from  taxation,  an  exact  apportionment  is  usu- 
ally Impossible  and   ncrossary   inequalities   do   not   invalidate   the   as- 
aeaamcnt.     Without  the  creation  of  special  districts  for  the  execution 
of  an  undertaking,  special  assessments  may  be  laid  upon  each  piece 
'  '  f-rty  which  is  particularly  benefited,  as  In  the  case  of  property 

-a  upon  a  new  highway.  Such  property  may  be  assessed  in 
proportion  to  Its  frontage  on  the  highway,— the  "front-foot  rule,"— 
or  In  proportion  to  Its  area.  For  discussion  of  the  principles  govern- 
ing spf-rlal  ahse.ssmcnts.  see  Mobile  County  v.  Kimball  (1880),  102 
U.  8.  C91  (the  Improvement  of  a  harbor);  Hagar  v.  Reclamation  Dis- 
trict (1884).  Ill  U.  S.  707  (the  draining  of  swamp  land);  Spencer  v. 
Merchant  (1888),  125  U.  S.  345   (the  determination  of  the  sum  to  be 


BARBIER  V.  CONNOLLY.  1105 

raised  and  of  the  property  to  be  assessed  are  legislative  questions) ; 
Seattle  v.  Kelleher  (1904),  195  U.  S.  351  (a  special  assessment  may 
be  levied  for  a  public  work  already  completed);  Thomas  v.  Kansas 
City  Southern  Ry.  (1923),  261  U.  S.  481  (vague  speculation  as  to 
future  benefits  is  not  a  sufficient  basis  for  a  special  assessment) ; 
Bauman  v.  Ross  (1897),  167  U.  S.  548  (the  fact  that  the  benefit  of 
an  improvement  is  not  confined  to  the  property  assessed  does  not 
invalidate  the  assessment).  In  Norwood  v.  Baker  (1898),  172  U.  S. 
269,  it  was  held  that  "the  exaction  from  the  owner  of  private  prop- 
erty of  the  cost  of  a  public  improvement  in  substantial  excess  of  the 
special  benefits  accruing  to  him  is,  to  the  extent  of  such  excess,  a 
taking,  under  the  guise  of  taxation,  of  private  property  for  public  use 
without  compensation."  That  case  has  been  explained  and  limited 
in  later  cases,  among  which  are  French  v.  Barber  Asphalt  Paving  Co. 
(1901),  181  U.  S.  324;  Wight  v.  Davidson  (1901),  181  U.  S.  371;  Tona- 
wanda  v.  Lyon  (1901),  181  U.  S.  389;  Louisville  &  Nashville  Ry.  v. 
Barber  Asphalt  Co.  (1905),  197  U.  S.  430;  Martin  v.  District  of 
Columbia  (1907),  205  U.  S.  135;  and  Wagner  v.  Baltimore  (1915),  239 
U.  S.  207. 


Section  3.     Classification  for  Purposes  of  Legislation. 

BARBIER  V.  CONNOLLY. 

Supreme  Court  of  the  Unttez)  States.     1885. 
113  United  States,  27. 

In  error  to  the  Superior  Court  of  the  city  and  county  of  San 
Francisco,  State  of  California. 

[The  Board  of  Supervisors  of  the  city  and  county  of  San 
Francisco,  the  legislative  authority  of  that  municipality,  believ- 
ing that  the  indiscriminate  establishment  of  public  laundries 
endangered  the  public  health  and  the  public  safety,  enacted 
ordinances,  the  fourth  section  of  which  provided  that  no  person 
owning  or  employed  in  a  public  laundry  ^vithin  certain  pre- 
scribed limits  should  wash  or  iron  clothes  between  the  hours  of 
ten  in  the  evening  and  six  in  the  morning,  or  upon  any  portion 
of  Sunday.  The  petitioner,  having  been  convicted  of  a  violation 
of  the  fourth  section  and  committed  to  the  county  jail,  obtained 
from  the  Superior  Court  of  the  city  and  county  a  writ  of  habeas 
corpus  and  moved  for  his  discharge  on  the  ground  that  the  fourth 
section  wa.s  in  conflict  with  the  Fourteenth  Amendment  to  the 
Federal  Constitution  in  that  it  discriminated  between  laborers 
engaged  in  the  laundry  business  and  those  engaged  in  other  kinds 
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of  business,  and  between  laborers  beyond  the  desi^ated  limits 
and  those  within  them,  and  that  it  deprived  the  petitioner  of  the 
right  to  labor  and  hence  of  the  right  to  acquire  property,  and 
that  it  was  unreasonable  in  its  requirements  and  beyond  the 
powers  of  the  Board  of  Supervisors.  The  Superior  Court  over- 
ruled these  contentions  and  dismissed  the  writ.  Thereupon  the 
petitioner  brought  this  writ  of  error.] 

Mr.  Justice  Fiei.d  delivered  the  opinion  of  the  court.     .     .     . 

In  this  case  we  can  only  consider  whether  the  fourth  section  of 
tlie  ordinance  of  the  city  and  county  of  San  Francisco  is  in  con- 
flict with  the  Constitution  or  laws  of  the  United  States.  We 
cannot  pa.ss  upon  the  conformity  of  that  section  with  the  require- 
ments of  the  Constitution  of  the  State.  Our  jurisdiction  is  con- 
fined to  a  consideration  of  the  federal  question  involved,  which 
ari.ses  upon  an  alleged  conflict  of  the  fourth  section  in  question 
with  the  first  section  of  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States.  No  other  part  of  the  amendment 
has  any  possilile  application. 

That  fourth  section,  so  far  as  it  is  involved  in  the  case  before 
the  police  judge,  was  simply  a  prohibition  to  carry  on  the  wash- 
ing and  ironing  of  clothes  in  public  laundries  and  wash-houses, 
within  certain  prescribed  limits  of  the  city  and  county,  from  ten 
o'clock  at  night  until  six  o'clock  in  the  morning  of  the  following 
day.  The  prohibition  against  labor  on  Sunday  is  not  involved. 
The  provision  is  purely  a  police  regulation  within  the  compe- 
tency of  any  municipality  possessed  of  the  ordinary  powers  be- 
longing to  such  bodies.  And  it  would  be  an  extraordinary 
usurpation  of  the  authority  of  a  municipality,  if  a  federal  tribu- 
nal .should  undertake  to  supervise  such  regulations.  It  may 
l>e  a  neccs-sary  measure  of  precaution  in  a  city  composed  largely 
of  wooden  buildings  like  San  Francisco,  that  occupations,  in 
which  fires  are  constantly  required,  should  cease  after  certain 
liours  at  night  until  the  following  morning;  and  of  the  necessity 
of  such  regulations  the  municipal  bodies  are  the  exclusive  judges; 
at  least  any  correction  of  their  action  in  such  matters  can  come 
only  from  State  legislation  or  State  tribunals.  The  same  munici- 
pal authority  which  directs  the  cessation  of  labor  must  neces- 
sarily prescribe  the  limits  within  which  it  shall  be  enforced,  as  it 
does  the  limits  in  a  city  within  which  wooden  buildings  cannot 
be  con.stnictcd.  There  is  no  invidious  discrimination  against 
any  one  within  the  prescribed  limits  by  such  regulations.  There 
if  none  in  the  regulation  under  consideration.    The  specification 
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of  the  limits  within  which  the  business  cannot  be  carried  on 
without  the  oertificates  of  the  health  officer  and  Board  of  Fire 
Wardens  is  merely  a  designation  of  the  portion  of  the  city  in 
which  the  precautionary  measures  against  fire  and  to  secure 
proper  drainage  must  be  taken  for  the  public  health  and  safety. 
It  is  not  legislation  discriminating  against  any  one.  All  persons 
engaged  in  the  same  business  within  it  are  treated  alike;  are 
subject  to  the  same  restrictions  and  are  entitled  to  the  same 
privileges  under  similar  conditions. 

The  Fourteenth  Amendment,  in  declaring  that  no  State  *' shall 
deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  undoubtedly  intended  not  only 
that  there  should  be  no  arbitrary  deprivation  of  life  or  liberty, 
or  arbitrary  spoliation  of  property,  but  that  equal  protection 
and  security  should  be  given  to  all  under  like  circumstances  in 
the  enjoyment  of  their  personal  and  civil  rights ;  that  all  persons 
should  be  equally  entitled  to  pursue  their  happiness  and  acquire 
and  enjoy  property;  that  they  should  have  like  access  to  the 
courts  of  the  country  for  the  protection  of  their  persons  and 
property,  the  prevention  and  redress  of  wrongs,  and  the  enforce- 
ment of  contracts;  that  no  impediment  should  be  interposed  to 
the  pursuits  of  any  one  except  as  applied  to  the  same  pursuits 
by  others  under  like  circumstances ;  that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  upon  others  in  the  same 
calling  and  condition,  and  that  in  the  administration  of  criminal 
justice  no  different  or  higher  punishment  should  be  imposed  upon 
one  than  such  as  is  prescribed  to  all  for  like  offenses.  But 
neither  the  amendment — broad  and  comprehensive  as  it  is — nor 
any  other  amendment,  was  designed  to  interfere  with  the  power 
of  the  State,  sometimes  termed  its  police  power,  to  prescribe  regu- 
lations to  promote  the  health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to  increase  the  indus- 
tries of  the  State,  develop  its  resources,  and  add  to  its  wealth 
and  prosperity.  From  the  very  necessities  of  society,  legislation 
of  a  special  character,  having  these  objects  in  view,  must  often 
be  had  in  certain  districts,  such  as  for  draining  marshes  and  irri- 
gating arid  plains.  Special  burdens  are  often  necessary  for  gen- 
eral benefits — for  supplying  water,  preventing  fires,  lighting  dis- 
tricts, cleaning  streets,  opening  parks,  and  many  other  objects. 
R-egulations  for  these  purposes  may  press  with  more  or  less 
weight  upon  one  than  upon  another,  but  they  are  designed,  not 
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to  impose  unequal  or  unnecessary  restrictions  upon  any  one,  but 
to  promote,  with  as  little  individual  inconvenience  as  possible, 
the  general  good.  Though,  in  many  respects,  necessarily  special 
in  their  character,  they  do  not  furnish  just  ground  of  complaint 
if  they  operate  alike  upon  all  persons  and  property  under  the 
same  circumstances  and  conditions.  Class  legislation,  discrimi- 
nating against  some  and  favoring  others,  is  prohibited,  but  legis- 
hition  which,  in  carrying  out  a  public  purpose,  is  limited  in  its 
application,  if  within  the  sphere  of  its  operation  it  affects  alike 
all  persons  similarly  situated,  is  not  within  the  amendment. 

In  the  execution  of  admitted  powers  unnecessary  proceedings 
are  often  required  which  are  cumbersome,  dilatory,  and  expen- 
sive, yet,  if  no  discrimination  against  any  one  be  made  and  no 
substantial  right  be  impaired  by  them,  they  are  not  obnoxious 
to  any  constitutional  objection.  The  inconveniences  arising  in 
the  administration  of  the  laws  from  this  cause  are  matters  en- 
tirely for  the  con.sideration  of  the  State;  they  can  be  remedied 
only  by  the  State.  In  the  case  before  us  the  provisions  requiring 
••crtificates  from  the  health  officer  and  the  Board  of  Fire  War- 
dens may,  in  some  instances,  be  unnecessary,  and  the  changes 
to  be  made  to  meet  the  conditions  prescribed  may  be  burdensome, 
but,  as  we  have  said,  this  is  a  matter  for  the  determination  of 
the  municipality  in  the  execution  of  its  police  powers,  and  not  a 
violation  of  any  substantial  right  of  the  individual. 

Judgment  affirmed. 


.MISSOURI,  KANSAS  AND  TEXAS  RAILWAY  COMPANY 

V.  MAY. 

BuPBBME  Court  of  the  United  States.    1904. 
194  United  States,  267. 

Error  to  the  Tounty  Court  of  Bell  County,  State  of  Texas. 

Mr.  JrsTiCE  IIolmks  delivered  the  opinion  of  the  court. 

Thi.s  is  an  action  to  recover  a  penalty  of  twenty-five  dollars, 
brought  by  the  owner  of  a  farm  contiguous  to  the  railroad  of  the 
plaintiff  in  error,  on  the  ground  that  the  latter  has  allowed 
John.Hon  grass  to  mature  and  go  to  seed  upon  its  road.  The  pen- 
alty is  given  to  contiguous  owners  by  a  Texas  statute  of  1901, 
ch.  117,  directed  solely  against  railroad  companies  for  permit- 
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ting  such  grass  or  Russian  thistle  to  go  to  seed  upon  their  right 
of  way,  subject,  however,  to  the  condition  that  the  plaintiff 
has  not  done  the  same  thing.  The  case  is  brought  here  on  the 
ground  that  the  statute  is  contrary  to  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States. _-- — ■ 

It  is  admitted  that  Johnson  grass  is  a  menace  to  crops,  that 
it  is  propagated  only  by  seed,  and  that  a  general  regulation  of 
it  for  the  protection  of  farming  would  be  valid.  It  is  admitted 
also  that  legislation  may  be  directed  against  a  class  when  any 
fair  ground  for  the  discrimination  exists.  But  it  is  said  that  this 
particular  subjection  of  railroad  companies  to  a  liability  not 
imposed  on  other  owners  of  land  on  which  Johnson  grass  may 
grow  is  so  arbitrary  as  to  amount  to  a  denial  of  the  equal  pro- 
tection of  the  laws.  There  is  no  dispute  about  general  principles. 
The  question  is  whether  this  case  lies  on  one  side  or  the  other  of 
a  line  which  has  to  be  worked  out  between  cases  differing  only 
in  degree.  With  regard  to  the  manner  in  which  such  a  question 
should  be  approached,  it  is  obvious  that  the  legislature  is  the 
only  judge  of  the  policy  of  a  proposed  discrimination.  The  prin- 
ciple is  similar  to  that  which  is  established  with  regard  to  a 
decision  of  Congress  that  certain  means  are  necessary  and  proper 
to  carry  out  one  of  its  express  powers.  McCulloch  v.  Maryland, 
4  Wheat.  316.  When  a  state  legislature  has  declared  that  in  its 
opinion  policy  requires  a  ceii^ain  measure,  its  action  should 
not  be  disturbed  by  the  courts  under  the  Fourteenth  Amend- 
ment, unless  they  can  see  clearly  that  there  is  no  fair  reason  for 
the  law  that  would  not  require  with  equal  force  its  extension  to 
others  whom  it  leaves  untouched. 

Approaching  the  question  in  this  way,  we  feel  unable  to  say 
that  the  law  before  us  may  not  have  been  justified  by  local  con- 
ditions. It  would  have  been  more  obviously  fair  to  extend  the 
regulation  at  least  to  highways.  But  it  may  have  been  found, 
for  all  that  we  know,  that  the  seed  of  Johnson  grass  is  dropped 
from  the  cars  in  such  quantities  as  to  cause  special  trouble.  It 
may  be  that  the  neglected  strips  occupied  by  railroads  afford  a 
ground  where  noxious  weeds  especially  flourish,  and  that  whereas 
self-interest  leads  the  owners  of  farms  to  keep  down  pests,  the 
railroad  companies  have  done  nothing  in  a  matter  which  con- 
cerns their  neighbors  only.  Other  reasons  may  be  imagined. 
Great  constitutional  provisions  must  be  administered  with  cau- 
tion. Some  play  must  be  allowed  for  the  joints  of  the  machine, 
and  it  must  be  remembered  that  legislatures  are  ultimate  eruar- 
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dians  of  the  liberties  and  welfare  of  the  people  in  quite  as  great 
a  degree  as  the  courts.  Judgment  affirmed. 

Mr.  Justice  Brkwer  concurs  in  the  judgment. 

Mr.  Justice  Buown,  dissenting.     .     .     . 

Mr.  Justice  Wuite  and  Mr.  Justice  McKenna  also  dissented. 


CENTRAL  LIBIBER  COMPANY  v.  STATE  OF  SOUTH 

DAKOTA. 

SuPBEHtfE  Court  of  the  United  States.     1912. 
226  United  States,  157. 

Error  to  the  Supreme  Court  of  the  State  of  South  Dakota. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  found  guilty  of  unfair  discrimina- 
tion under  Ses.sion  Laws  of  South  Dakota  for  1907,  c.  131,  and 
was  spntenced  to  a  fine  of  two  hundred  dollars  and  costs.  It 
objo<'tod  in  due  form  that  the  statute  was  contrary  to  the  Four- 
teenth Amendment,  but  on  appeal  the  judgment  of  the  trial  court 
was  sustained.  24  So.  Dak.  136.  By  the  statute  anyone  "En- 
jrapod  in  the  production,  manufacture  or  distribution  of  any 
rommodity  in  general  use,  that  intentionally,  for  the  purpose 
of  destroying  the  competition  of  any  regular,  established  dealer 
in  such  commodity,  or  to  prevent  the  competition  of  any  per- 
son who  in  pood  faith  intends  and  attempts  to  become  such 
dealer,  shall  discriminate  between  different  sections,  communi- 
ties, or  cities  of  this  state,  by  selling  such  commodity  at  a  lower 
rate  in  one  section  .  .  .  than  such  person  .  .  .  charges 
for  such  commodity  in  another  section,  .  .  .  after  equaliz- 
ing? the  di.stnncc  from  the  point  of  production,'*  &c.,  shall  be 
ptiilty  of  the  crime  and  liable  to  the  fine. 

The  subjfct-mattcr,  like  the  rest  of  the  criminal  law,  is  under 
the  control  of  the  legislature  of  South  Dakota,  by  virtue  of  its 
general  powers,  unless  the  statute  conflicts  as  alleged  with  the 
Comititution  of  the  United  States.  The  grounds  on  which  it  is 
«aid  to  do  so  are  that  it  denies  the  equal  protection  of  the  laws, 
because  it  nfTocts  the  conduct  of  only  a  particular  class— those 
f^-i'"'"  '„'oods  in  two  places  in  the  State— and  is  intended  for  the 
V  -n  of  only  a  particular  class— regular  established  deal- 
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ers ;  and  also  because  it  unreasonably  limits  the  liberty  of  people 
to  make  such  bargains  as  they  like. 

On  the  first  of  these  points  it  is  said  that  an  indefensible  clas- 
sification may  be  disguised  in  the  form  of  a  description  of  the 
act  constituting  the  offense,  and  it  is  urged  that  to  punish  selling 
goods  in  one  place  lower  than  at  another  in  effect  is  to  select  the 
class  of  dealers  that  have  two  places  of  business  for  a  special 
liability,  and  in  real  fact  is  a  blow  aimed  at  those  who  have 
several  lumber  yards  along  a  line  of  railroad,  in  the  interest  of 
independent  dealers.  All  competition,  it  is  added,  imports  an 
attempt  to  destroy  or  prevent  the  competition  of  rivals,  and 
there  is  no  difference  in  principle  between  the  prohibited  act 
and  the  ordinary  efforts  of  traders  at  a  single  place.  The  prem- 
ises may  be  conceded  without  accepting  the  conclusion  that  this 
is  an  unconstitutional  discrimination.  If  the  legislature  shares 
the  now  prevailing  belief  as  to  what  is  public  policy  and  finds 
that  a  particular  instrument  of  trade  war  is  being  used  against 
that  policy  in  certain  cases,  it  may  direct  its  law  against  what 
it  deems  the  evil  as  it  actually  exists  without  covering  the  whole 
field  of  possible  abuses,  and  it  may  do  so  none  the  less  that  the 
forbidden  act  does  not  differ  in  kind  from  those  that  are  allowed. 
Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  61,  81 ;  Missouri 
Pacific  Ry.  Co.  v.  Mackey,  127  U.  S.  205. 

This  is  not  the  arbitrary  selection  that  is  condemned  in  such 
cases  as  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  400.  The  Four- 
teenth Amendment  does  not  prohibit  legislation  special  in  char- 
acter. Magoun  v.  Illinois  Trust  &  Savings  Bank,  170  U.  S.  283, 
294.  It  does  not  prohibit  a  State  from  carrying  out  a  policy  that 
cannot  be  pronounced  purely  arbitraiy,  by  taxation  or  penal 
laws.  Orient  Insurance  Co.  v.  Daggs,  172  U.  S.  557,  562 ;  Quong 
Wing  v.  Kirkendall,  223  U.  S.  59,  62.  If  a  class  is  deemed  to 
present  a  conspicuous  example  of  what  the  legislature  seeks  to 
prevent,  the  Fourteenth  Amendment  allows  it  to  be  dealt  with 
although  otherwise  and  merely  logically  not  distinguishable 
from  others  not  embraced  in  the  law.  Carroll  v.  Greenwich  Ins. 
Co.,  199  U.  S.  401,  411.  We  must  assume  that  the  legislature 
of  South  Dakota  considered  that  people  selling  in  two  places 
made  the  prohi])ited  use  of  their  opportunities  and  that  sucli  use 
was  harmful,  although  the  usual  efforts  of  competitors  were 
desired.  It  might  have  been  argued  to  the  legislature  with  more 
force  than  it  can  be  to  us  that  recoupment  in  one  place  of  losses 
in  another  is  merely  an  instance  of  financial  ability  to  compete. 
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If  the  legislature  thought  that  that  particular  manifestation  of 
ability  usually  came  from  great  corporations  whose  power  it 
diH^med  excessive  and  for  that  season  did  more  harm  than  good 
in  their  State,  and  that  there  was  no  other  cause  of  frequent 
occurrence  where  the  same  could  be  said,  we  cannot  review  their 
economics  or  their  facts.  That  the  law  embodies  a  widespread 
conviction  appears  from  the  decisions  in  other  States.  State  v. 
Drayton,  82  Neb.  254;  State  v.  Standard  Oil  Co.,  Ill  Minn.  85; 
.  State  V.  Fairmont  Creamery,  153  Iowa,  702;  .  .  . 
SUte  V.  Bridgeman  &  Russell  Co.,  117  Minn.  186.     ... 

What  we  have  said  makes  it  unnecessary  to  add  much  on  the 
second  point,  if  open,  that  the  law  is  made  in  favor  of  regular 
established  dealers— but  the  short  answer  is  simply  to  read  the 
law.  It  extends  on  its  face  also  to  those  who  intend  to  become 
such  dealers.  If  it  saw  fit  not  to  grant  the  same  degree  of  pro- 
tection to  parties  making  a  transitory  incursion  into  the  busi- 
ness, we  see  no  objection.  But  the  Supreme  Court  says  that  the 
statute  is  aimed  at  preventing  the  creation  of  a  monopoly  by 
means  likely  to  be  employed,  and  certainly  we  should  read  the 
law  as  having  in  view  ultimately  the  benefit  of  buyers  of  the 
goods. 

Finally,  as  to  the  statute's  depriving  the  plaintiff  in  error  of 
its  liberty  because  it  forbids  a  certain  class  of  dealings,  we  think 
it  enough  to  say  that  as  the  law  docs  not  otherwise  encounter 
the  Fourteenth  Amendment,  it  is  not  to  be  disturbed  on  this 
ground.  The  matter  has  been  discussed  so  often  in  this  court 
that  we  simply  refer  to  Chicago,  Burlington  &  Quincy  R.  R.  Co. 
V.  McGuire,  219  U.  S.  549,  567,  568,  and  the  cases  there  cited  to 
illustrate  how  much  power  is  left  in  the  States.     .     .     . 

Judgment  affirmed. 


PATSONE  V.  CO^nrONWEALTH  OF  PENNSYLVANIA. 

Supreme  Coirt  of  the  United  States.     1914. 
232  United  States,  138. 

Error  to  the  Supreme  Court  of  the  Commonwealth  of  Penn- 
sylvania. 

Mr.  jT'STirE  Ilf.LMES  dflivorcd  the  opinion  of  the  court. 
The  plaint  jfT  in  error  was  an  unnaturalized  foreign  bom  resi- 
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dent  of  Pennsylvania  and  was  complained  of  for  owning  or  hav- 
ing in  his  possession  a  shotgun,  contrary  to  an  act  of  May  8, 
1909.  Laws,  1909,  No.  261,  p.  466.  This  statute  makes  it  unlaw- 
ful for  any  unnaturalized  foreign  born  resident  to  kiU  any  wild 
bird  or  animal  except  in  defense  of  person  or  property,  and  ''to 
that  end"  makes  it  unlawful  for  such  foreign  born  person  to 
own  or  be  possessed  of  a  shotgun  or  rifle;  with  a  penalty  of 
twenty-five  dollars  and  a  forfeiture  of  the  gun  or  guns.  The 
plaintiff  in  error  was  found  guilty  and  was  sentenced  to  pay 
the  above  mentioned  fine.  The  judgment  was  affirmed  on  suc- 
cessive appeals.  231  Pa.  St.  46.  He  brings  the  case  to  this  court 
on  the  ground  that  the  statute  is  contrary  to  the  Fourteenth 
Amendment  and  also  is  in  contravention  of  the  treaty  between 
the  United  States  and  Italy,  to  which  latter  country  the  plain- 
tiff in  error  belongs. 

Under  the  Fourteenth  Amendment  the  objection  is  two-fold ; 
unjustifiably  depriving  the  alien  of  property,  and  discrimination 
against  such  aliens  as  a  class.  But  the  former  really  depends 
upon  the  latter,  since  it  hardly  can  be  disputed  that  if  the  law- 
ful object,  the  protection  of  wild  life  (Geer  v.  Connecticut,  161 
U.  S.  519),  warrants  the  discrimination,  the  means  adopted  for 
making  it  effective  also  might  be  adopted.  The  possession  of 
rifles  and  shotguns  is  not  necessary  for  other  purposes  not  with- 
in the  statute.  It  is  so  peculiarly  appropriated  to  the  forbid- 
den use  that  if  such  a  use  may  be  denied  to  this  class,  the  pos- 
session of  the  instruments  desired  chiefly  for  that  end  also  may 
be.  The  prohibition  does  not  extend  to  weapons  such  as  pistols 
that  may  be  supposed  to  be  needed  occasionally  for  self-defense. 
So  far,  the  ease  is  within  the  principle  of  Lawton  v.  Steele,  152 
U.  S.  133.  See,  further,  Silz  v.  Hesterberg,  211  U.  S.  31 ;  Purity 
Extract  Co.  v.  Lynch,  226  U.  S.  192. 

The  discrimination  undoubtedly  presents  a  more  difficult  ques- 
tion. But  we  start  with  the  general  consideration  that  a  State 
may  classify  with  reference  to  the  evil  to  be  prevented,  and  that 
if  the  class  discriminated  against  is  or  rea.sonably  might  be  con- 
sidered to  define  those  from  whom  the  evil  is  mainly  to  be  feared, 
it  properly  may  be  picked  out.  A  lack  of  abstract  symmetry  does 
not  matter.  The  question  is  a  practical  one  dependent  upon 
experience.  The  demand  for  symmetry  ignores  the  specific  dif- 
ference that  experience  is  supposed  to  have  shown  to  mark  the 
class.  It  is  not  enough  to  invalidate  the  law  that  others  may  do 
the  same  thing  and  go  unpunished,  if  as  a  matter  of  fact,  it  is 
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found  that  the  danger  is  characteristic  of  the  class  named.  Linds- 
ley  V.  Natural  Carbonic  Gas  Co,  220  U.  S.  61,  80,  81.  The  State 
'  *  may  direct  its  law  against  what  it  deems  the  evil  as  it  actually 
exists  without  covering  the  whole  field  of  possible  abuses."  Cen-- 
tral  Lumber  Co.  v.  South  Dakota,  226  U.  S.  157,  160;  Rosenthal  v. 
New  York,  226  U.  S.  260,  270;  L'llote  v.  New  Orleans,  177  U.  S. 
587.  See  further  Louisville  &  Nashville  R.  R.  Co.  v.  Melton, 
218  U.  S.  36.  The  question  therefore  narrows  itself  to  whether 
this  court  can  say  that  the  Legislature  of  Pennsylvania  was  not 
warranted  in  assuming  as  its  premise  for  the  law  that  resident 
unnaturalized  aliens  were  the  peculiar  source  of  the  evil  that 
it  desired  to  prevent.    Barrett  v.  Indiana,  229  U.  S.  26,  29. 

Obviously  the  question  so  stated  is  one  of  local  experience  on 
which  this  court  ought  to  be  very  slow  to  declare  that  the  state 
legislature  was  wrong  in  its  facts.  Adams  v.  Milwaukee,  228 
U.  S.  572,  583.  If  we  might  trust  popular  speech  in  some  States 
it  was  right — but  it  is  enough  that  this  court  has  no  such  knowl- 
edge of  local  conditions  as  to  be  able  to  say  that  it  was  mani- 
festly wrong.  See  Trageser  v.  Gray,  73  Maryland,  250;  Com- 
monwealth V.  Hana,  195  ^lassachusetts,  262.     .     .     . 

Judgment  affirmed. 

The  Cjiihf  Justice  dissents. 


JEFFREY  MANUFACTURING  COMPANY  v.  BLAGG. 

SurBEMB  Court  of  the  United  States.     1915. 
235  United  States,  571. 

Error  to  the  Supreme  Court  of  the  State  of  Ohio. 

(Ilarry  0.  Blagg  while  in  the  employ  of  The  Jeffrey  Manufac- 
turing Company,  a  corporation  engaged  in  manufacturing  at 
Columbus,  Ohio,  was  injured  as  he  alleged  through  the  negli- 
jrcnce  of  hi.s  employer,  and  brought  action  for  damages.  Judg- 
ment for  the  plaintiff  having  been  affirmed  by  the  Supreme 
Court  of  Ohio,  the  defendant  sued  out  a  writ  of  error.] 

Mb.  Justice  Day  delivered  the  opinion  of  the  court.     .     .     . 

The  con.stitutionality  of  the  Act  of  the  General  Assembly  of 
the  State  of  Ohio,  known  as  the  Workmen's  Compensation  Law 
w  brought  in  question  because  of  the  fact  that  manufacturing 
f^ompanie,s,  employing  five  or  more,  who  do  not  take  advantage 
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of  its  provisions,  and  the  plaintiff  in  error  did  not,  are  deprived 
in  negligence  cases  of  certain  defenses  otherwise  available:  (1) 
negligence  of  fellow  servants,  (2)  defense  of  assumed  risk,  and 
(3)  defense  of  contributory  negligence. 

The  constitutionality  of  the  act  was  sustained  against  many 
objections  after  full  consideration  by  the  Supreme  Court  of  Ohio 
in  State,  ex  rel.  Yaple,  v.  Creamer,  85  0.  S.  349.  The  validity  of 
the  act  in  a  single  feature  is  here  brought  in  question.  To  de- 
cide it  renders  some  examination  of  its  provisions,  as  outlined  in 
Sections  1465,  et  seq.,  of  Vol.  1,  Page  &  Adams'  annotated  Gen- 
eral Code  of  Ohio.  The  act  is  intended  to  create  a  state  insurance 
fund  for  the  benefit  of  injured,  and  the  dependents  of  killed, 
employes.  The  general  scheme  of  the  law  is  to  provide  compensa- 
tion by  means  of  procedure  before  a  board,  for  injuries  not  wil- 
fully self-inflicted,  received  by  employes  in  the  course  of  their 
emplo}TQent.  The  employer  who  complies  with  the  law  is  re- 
lieved from  liability  for  injury  or  death  of  an  employe  who  has 
complied  '^ath  the  terms  of  the  act,  except  the  injury  arise  from 
the  wilful  act  of  the  employer,  his  officer  or  agent,  or  from  failure 
to  comply  with  laws  enacted  for  protection  of  the  employe,  in 
which  event  the  injured  may  sue  for  damages  or  recover  under 
the  act.  It  is  one  of  the  laws  which  have  become  more  or  less 
common  in  the  States,  and  aims  to  substitute  a  method  of  com- 
pensation by  means  of  investigation  and  hearing  before  a  board, 
for  what  was  regarded  as  an  unfair  and  inadequate  system, 
based  upon  statutes  or  the  common  law.  The  purpose  of  the  act, 
as  appears  from  its  title,  is  to  provide  a  fund  out  of  which 
reparation  in  such  cases  shall  be  made.  For  that  purpose  the 
employments  are  classified  by  the  State  Liability  Board  of 
Awards,  with  reference  to  their  degree  of  hazard  and  risk,  and 
rates  of  premiums  fixed,  based  upon  the  total  payroll  and  number 
of  employes  in  each  of  the  classes  of  employments,  the  purpose 
being  to  establish  a  fund  adequate  to  provide  for  the  compensa- 
tion required  in  the  act,  and  to  create  a  surplus  sufficiently  large 
to  guarantee  a  state  insurance  fund  from  year  to  year.  ( Section 
1465-53,  General  Code.)  Every  employer  who  employs  five 
workmen  or  more  regularly  in  the  same  business  or  in  the  same 
establishment,  who  pays  into  the  fund  in  accordance  with  the 
requirements  of  the  act,  is  not  liable  to  respond  in  damages  at 
common  law  or  by  statute,  save  as  in  the  act  provided,  for  in- 
juries or  deaths  of  any  such  employes,  provided  the  employes 
remain  in  the  service  with  notice  that  the  employer  has  paid  into 
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the  state  insurance  fund  the  premiums  required  by  the  act. 
^Section  1465-57,  General  Code.)  Section  1465-60  provides  that 
"all  employers  who  employ  five  or  more  workmen  or  operatives 
n-gularly  in  the  same  business,  or  in  or  about  the  same  establish- 
ment who  shall  not  pay  into  the  state  insurance  fund  the  prem- 
iums provided  by  this  act,  shall  be  liable  to  their  employes  for 
damages  suffered  by  reason  of  personal  injuries  sustained  in  the 
course  of  employment  caused  by  the  wrongful  act,  neglect  or  de- 
fault of  the  employer,  or  any  of  the  employer's  officers,  agents 
or  employes,  and  also  to  the  personal  representatives  of  such 
employes  where  death  results  from  such  injuries  and  in  such 
action  the  defendant  shall  not  avail  himself  or  itself  of  the  fol- 
lowing common  law  defenses :  The  defense  of  the  fellow-servant 
rule,  the  defense  of  the  assumption  of  risk,  or  the  defense  of 
contributory  negligence."     .     .     . 

As  the  plaintiff  in  error,  employing  a  large  number  of  men, 
did  not  pay  into  the  State  insurance  fund  the  premiums  pro- 
vided by  the  law,  it  was  held  not  entitled  to  the  defenses  of  the 
fellow-sen-ant  rule,  the  assumption  of  risk,  or  of  contributory 
negligence.  "The  sole  question  presented,"  says  the  counsel 
for  the  plaintiff  in  error,  "is  whether  tlie  Ohio  Workmen's  Com- 
pensation Act  contravenes  the  provisions  of  Section  1  of  the 
Fourteenth  Amendment  ...  in  that  the  classification  of 
employers  and  employes  created  by  the  act  is  arbitrary  and  un- 
reasonable." This  is  said  to  result  from  the  fact  that  in  denying 
the  defen.ses  industries  are  classified  by  the  number  of  employes, 
— those  employing  four  or  less  are  still  privileged  to  make  either 
or  all  of  the.se  defenses.     .     .     . 

The  fact  that  the  negligence  of  a  fellow  servant  is  more  likely 
to  he  a  cause  of  injury  in  the  large  establishments,  employing 
many  in  their  service,  and  that  assumed  risk  may  be  different  in 
Kuch  establishments  than  in  smaller  ones,  is  conceded  in  argu- 
ment, and  is,  we  think,  so  obvious,  that  the  state  legislature 
cannot  be  deemed  guilty  of  arbitrary  classification  in  making 
one  rule  for  large  and  another  for  small  establishments  as  to 
these  defenses.     .     .     . 

The  question  now  is:  Are  employers  who  fail  to  come  into  the 
plan  of  the  statute  by  complying  with  its  requirements,  who  eni- 
ploy  five  men  or  more,  arbitrarily  discriminated  against,  because 
of  the  provi.sions  of  the  act  which  deprive  them  of  the  benefit  of 
the  dcfemie  of  contributory  negligence  of  the  employe,  while  the 
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smaller  employers,  employing  four  or  less,  may  stiU  find  such 
defense  available? 

This  court  has  many  times  affirmed  the  general  proposition 
that  it  is  not  the  purpose  of  the  Fourteenth  Amendment  in  the 
equal  protection  clause  to  take  from  the  States  the  right  and 
power  to  classify  the  subject  of  legislation.  It  is  only  when  such 
attempted  classification  is  arbitrary  and  'unreasonable  that  the 
court  can  declare  it  beyond  the  legislative  authority.  Lindsley 
V.  Natural  Carbonic  Gas  Co.,  220  U.  S.  61,  78,  and  previous  cases 
in  this  court  cited  on  page  79.  That  a  law  may  work  hardship 
and  inequality  is  not  enough.  Many  valid  laws  from  the  gen- 
erality of  their  application  necessarily  do  that,  and  the  legisla- 
ture must  be  allowed  a  wide  field  of  choice  in  determining  the 
subject  matter  of  its  laws,  what  shall  come  within  them,  and 
what  shall  be  excluded.  Classifications  of  industries  with  refer- 
ence to  police  regulations,  based  upon  the  number  of  employes, 
have  been  sustained  in  this  court.  St.  Louis  Consolidated  Coal 
Co.  V.  Illinois,  185  U.  S.  203.  In  that  case,  an  inspection  law 
of  the  State  was  sustained,  which  was  applicable  only  to  mines 
employing  five  men  or  more  at  any  one  time.  This  case  was  cited 
with  approval,  and  its  doctrine  applied,  in  McLean  v.  Arkansas, 
211  U.  S.  539,  where  a  law  regulating  the  payment  of  wages 
in  coal  mines  in  Arkansas  was  sustained  though  made  applicable 
only  where  not  less  than  ten  miners  were  employed. 

Certainly  in  the  present  case  there  has  been  no  attempt  at  un- 
just and  discriminatory  regulations.  The  legislature  was  formu- 
lating a  plan  which  should  provide  more  adequate  compensations 
to  the  beneficiaries  of  those  killed  and  to  the  injured  in  such  es- 
tablishments, by  regulating  concerns  having  five  or  more  em- 
ployes. It  included,  as  we  have  said,  all  of  that  class  of  institu- 
tions in  the  State. 

No  employer  is  obliged  to  go  into  this  plan.  He  may  stay  out 
of  it  altogether  if  he  will.  Not  opening  the  door  of  the  statute  to 
those  employing  less  than  five,  still  leaving  them  to  the  obliga- 
tions and  rules  of  the  common  and  existing  statute  law,  the  legis- 
lature may  have  believed  that,  having  regard  to  local  conditions, 
of  which  they  must  be  presumed  to  have  better  knowledge  than 
we  can  have,  such  regulation  covered  practically  the  whole  field 
which  needed  it  and  embraced  all  the  establishments  of  the  State 
of  any  size,  and  that  those  so  small  as  to  employ  only  four 
or  less  might  be  regarded  as  a  negligible  quantity  and  need  not 
be  assessed  to  make  up  the  guaranty  fund  or  covered  by  the 
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methods  of  compensation  which  are  provided  by  this  legislation. 
This  is  not  a  statute  which  simply  declares  that  the  defense  of 
contributory  nc«rlit?cnce  shall  be  available  to  employers  having 
loss  than  five  workmen,  and  unavailable  to  employers  with  five 
and  more  in  tlicir  service.  This  provision  is  part  of  a  general 
plan  to  raise  funds  to  pay  death  and  injury  losses  by  assessing 
those  establishments  which  employ  five  and  more  persons  and 
which  voluntarily  take  advantage  of  the  law.  Those  remaining 
out  and  who  might  come  in  because  of  the  number  employed 
are  deprived  of  certain  defenses  which  the  law  might  abolish 
as  to  all  if  it  was  seen  fit  to  do  so.  If  a  line  is  to  be  drawn  in 
making  such  laws  by  the  number  employed,  it  may  be  that  those 
very  near  the  dividing  line  will  be  acting  under  practically  the 
same  conditions  as  those  on  the  other  side  of  it,  but  if  the  State 
has  the  right  to  pass  police  regulations  based  upon  such  differ- 
ences,— and  this  court  has  held  that  it  has, — we  must  look  to 
general  results  and  practical  divisions  between  those  so  large  as 
to  need  regulation  and  those  so  small  as  not  to  require  it  in  the 
legislative  judgment.  It  is  that  judgment  which,  fairly  and 
roasonably  exercised,  makes  the  law;  not  ours. 

We  are  not  prepared  to  say  that  this  act  of  the  legislature,  in 
bringing  within  its  terms  all  estal)lishments  having  five  or  more 
employes,  including  the  deprivation  of  the  defense  of  contribu- 
tory negligence  where  such  establishments  neglect  to  take  the 
!»enefit  of  the  law,  and  leaving  the  employers  of  less  than  five 
out  of  the  act,  was  classification  of  that  arbitrary  and  unreason- 
able nature  which  justifies  a  court  in  declaring  this  legislation 
unconstitutional. 

It  follows  that  the  judgment  of  the  Supreme  Court  of  the 
State  of  Ohio  is 

Affirmed. 


DOMINION    IIOTKL,    INCORPORATED,    v.    STATE    OF 

ARIZONA. 

SUPRCME    COCKT   OF   TITE    UNITED    STATES.       1919. 

249  United  States.  265. 

Error  to  the  Supreme  Court  of  the  State  of  Arizona. 
Mb.  Ju.stick  II0LME.S  delivered  the  opinion  of  the  court 
This  is  an  information  alleging  that  the  defendant,  the  plain- 
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tiff  in  error,  was  eng-aged  in  the  hotel  business  and  permitted 
a  woman  to  work  in  the  hotel  for  eight  hours  and  that  the  "said 
eight  hours  of  work  was  not  then  and  there  performed  within 
a  period  of  twelve  hours,"  with  a  denial  that  the  defendant 
was  within  the  exceptions  made  by  the  statute  governing  the 
case.  The  statute  provides  as  follows:  "Provided  further,  that 
the  said  eight  hour  period  of  work  shall  be  performed  within  a 
period  of  twelve  hours,  the  period  of  twelve  hours  during  which 
such  labor  must  be  performed  not  to  be  applicable  to  railroad 
restaurants  or  eating  houses  located  upon  railroad  rights  of 
way  and  operated  by  or  under  contract  with  any  railroad  com- 
pan3^"  Penal  Code  of  Arizona,  Paragraph  717.  The  defend- 
ant by  demurrer  and  otherwise  set  up  that  the  exceptions  in  the 
statute  made  it  void  under  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  as  depriving  the  defendant  of 
the  equal  protection  of  the  laws.  There  was  a  trial  and  judg- 
ment against  the  defendant  which  was  sustained  by  the  Supreme 
Court  of  the  State,  Arizona. 

The  Fourteenth  Amendment  is  not  a  pedagogical  require- 
ment of  the  impracticable.  The  equal  protection  of  the  laws 
does  not  mean  that  all  occupations  that  are  called  by  the  same 
name  must  be  treated  in  the  same  way.  The  power  of  the  State 
"may  be  determined  by  degrees  of  evil  or  exercised  in  cases 
where  detriment  is  specially  experienced."  Armour  &  Co.  v. 
North  Dakota,  240  U.  S.  510,  517.  ...  It  may  do  what  it 
can  to  prevent  what  is  deemed  an  evil  and  stop  short  of  those 
cases  in  which  the  harm  to  the  few  concerned  is  thought  less 
important  than  the  harm  to  the  public  that  would  ensue  if  the 
rule  laid  dowi  were  made  mathematically  exact.  The  only 
question  is  whether  we  can  say  on  our  judicial  knowledge  that 
the  legislature  of  Arizona  could  not  have  had  any  reasonable 
ground  for  believing  that  there  were  such  public  considerations 
for  the  distinction  made  by  the  present  law.  The  deference  due 
to  the  judgment  of  the  legislature  on  the  matter  has  been  em- 
phasized again  and  again.  Hebe  Co.  v.  Shaw,  248  U.  S.  297, 
303.  ...  Of  course,  this  is  especially  true  when  local  con- 
ditions may  affect  the  answer,  conditions  that  the  legislature 
does  but  that  we  cannot  know.  Cusack  Co.  v.  Chicago,  242  U. 
S.  526,  530,  531.     .     .     . 

Presumably,  or  at  least  {Possibly,  the  main  custom  of  restau- 
rants upon  railroad  rights  of  way  comes  from  the  passengers 
upon  trains  that  stop  to  allow  them  to  eat.    The  work  must  be 
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adjusted  to  the  hours  of  the  trains.  This  fact  makes  a  prac- 
tical and,  it  may  be,  an  important  distinction  between  such 
n\staurants  and  others.  If  in  its  theory  the  distinction  Is  jus 
tifinble,  as  for  all  that  we  know  it  is,  the  fact  that  some  cases, 
including  the  plaintiff's,  are  very  near  to  the  line  makes  it  none 
the  worse.  That  is  the  inevitable  result  of  drawing  a  line  where 
the  distinctions  are  distinctions  of  degree;  and  the  constant  busi- 
ness of  the  law  is  to  draw  such  lines  **  Upholding  the  act  as 
embodying  a  principle  generally  fair  and  doing  as  nearly  equal 
justice  as  can  be  expected  seems  to  import  that  if  a  particular 
case  of  hardship  arises  under  it  in  its  natural  and  ordinary  ap- 
plication, that  hardship  must  be  borne  as  one  of  the  imperfec- 
tions of  human  things."  Louisville  &  Nashville  R.  R.  Co.  v. 
Barber  Asphalt  Co.,  197  U.  S.  430,  434.  ...  We  cannot  pro- 
nounce the  statute  void. 

Judgment  affirmed. 


TRUAX  et  al..  Copartners,   Doing  Business  Under  the  Firm 
Name  and  Style  of  William  Truax,  v.  CORRIGAN  et  aL 

SuPRETME  Court  of  the  United  States.     1921. 
257  United  States,  312. 

Error  to  the  Supreme  Court  of  the  State  of  Arizona. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error,  who  were  plaintiffs  below,  and  will 
be  80  callod,  own,  maintain  and  operate,  on  Main  Street,  in  the 
City  of  Bisbof*,  Arizona,  a  restaurant,  known  as  the  "English 
Kit/'hen."  The  defendants  are  cooks  and  waiters  formerly  in 
the  employ  of  the  plaintiffs,  together  with  the  labor  union  and 
the  trarles  assembly  of  which  they  were  members.  All  parties 
are  rwiidents  of  the  State  of  Arizona. 

The  complaint  set  out  the  following  cas2: 

In  April,  1916,  a  dispute  arose  between  the  plaintiffs  and  the 
.l..ff.r:r1;,nts'  uniou  concerning  the  terms  and  conditions  of  em- 
I'  .  t  of  the  members  of  the  union.  The  plaintiffs  refused 
to  yield  to  the  terms  of  the  union,  which  thereupon  ordered  a 
strike  of  thoee  of  its  members  who  were  in  plaintiffs'  employ. 
To  win  the  strike  and  to  coerce  and  compel  the  plaintiffs  tx) 
comply  with  the  demands  of  the  union,   the   defendants  and 
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others  unknown  to  the  plaintiffs  entered  into  a  conspiracy  and 
boycott  to  injure  plaintiffs  in  their  restaurant  and  restaurant 
business,  by  inducing  plaintiffs'  customers  and  others  thereto- 
fore well  and  favorably  disposed,  to  cease  to  patronize  or  trade 
with  the  plaintiffs.  The  method  of  inducing  was  set  out  at 
length  and  included  picketing,  displaying  banners,  advertising 
the  strike,  denouncing  plaintiffs  as  "unfair"  to  the  union  and 
appealing  to  customers  to  stay  away  from  the  "English  Kitch- 
en," and  the  circulation  of  handbills  containing  abusive  and 
libelous  charges  against  plaintiffs,  their  employees  and  their 
patrons,  and  intimations  of  injury  to  future  patrons.  Copies 
of  the  handbills  were  set  forth  in  exhibits  made  part  of  the 
complaint. 

In  consequence  of  defendants'  acts,  many  customers  were 
induced  to  cease  from  patronizing  plaintiffs,  and  their  daily 
receipts,  which  had  been  in  excess  of  the  sum  of  $156  were  re- 
duced to  $75.  The  complaint  averred  that  if  the  acts  were  con- 
tinued, the  business  would  be  entirely  destroyed,  and  that  the 
plaintiffs  would  suffer  great  and  irreparable  injury;  that  for 
the  plaintiffs  to  seek  to  recover  damages  would  involve  a  multi- 
plicity of  suits;  that  all  the  defendants  were  insolvent,  and 
would  be  unable  to  respond  in  damages  for  any  injury  result- 
ing from  their  acts  and  the  plaintiffs  were  therefore  without 
any  adequate  remedy  at  law. 

The  complaint  further  averred  that  the  defendants  were  rely- 
ing for  immunity  on  Paragraph  1464  of  the  Revised  Statutes  of 
Arizona,  1913,  which  is  in  part  as  follows : 

"No  restraining  order  or  injunction  shall  be  granted  by  any 
coui-t  of  this  state,  or  a  judge  or  the  judges  thereof,  in  any 
case  between  an  employer  and  employees,  or  between 
employers  and  employees,  or  between  employees,  or  between 
persons  employed  and  persons  seeking  employment,  involving  or 
growing  out  of  a  dispute  concerning  terms  or  conditions  of  em- 
ployment, unless  necessary  to  prevent  irreparable  injury  to 
property  or  to  a  property  right  of  the  party  making  the  applica- 
tion, for  which  injury  there  is  no  adequate  remedy  at  law,  and 
such  property  or  property  right  must  be  described  ^nth  par- 
ticularity in  the  application,  which  must  be  in  writing  and 
sworn  to  by  the  applicant  or  by  his  agent  or  attorney. 

"And  no  such  restraining  order  or  injunction  shall  prohibit 
any  person  or  persons  from  terminating  any  relation  of  em- 
ployment, or  from  ceasing  to  perform  any  work  or  labor,  or 
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from  recommeniliiig,  advising,  or  persuading  others  by  peaceful 
means  so  to  do ;  or  from  attending  at  or  near  a  house  or  place 
whore  any  person  resides  or  works,  or  carries  on  business,  or 
happens  to  be  for  the  purpose  of  peacefully  obtaining  or  com- 
municating info nnat ion,  or  of  peacefully  persuading  any  person 
to  work  or  to  abstain  from  working;  or  from  ceasing  to  patronize 
or  to  employ  any  party  to  such  dispute ;  or  from  recommending^. 
advising,  or  persuading  others  by   peaceful  means  so  to   do; 

The  plaintiffs  alleged  that  this  paragraph  if  it  made  lawful 
defendants'  acts  contravened  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  Stixtes  by  depriving  plaintiffs  of  their 
property  without  due  process  of  law,  and  by  denying  to  plain- 
tiffs the  equal  protection  of  the  laws,  and  was,  therefore,  void 
and  of  no  effect.  Upon  the  case  thus  stated  the  plaintiffs  asked 
a  temporary,  and  a  permanent,  injunction. 

The  defendants  filed  a  demurrer,  on  two  groTinds:  First, 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  in  that  the  property  rights  asserted  therein 
were  not,  under  Paragraph  1464,  Revised  Statutes  of  Arizona, 
1913,  of  such  character  that  their  irreparable  injury  might  be 
enjoined,  and  secondly,  that  upon  its  face  the  complaint  showed 
a  want  of  equity. 

The  Superior  Court  for  Cochise  County  sustained  the  demur- 
rer and  dismissed  the  complaint,  and  this  judgment  was  affirmed 
by  the  Supreme  Court  of  Arizona. 

The  ruling  of  the  Supreme  Court  proceeded  first  on  the  as- 
sumption that  the  gravamen  of  the  complaint  was  that  the  de- 
fendants were  merely  inducing  patrons  to  cease  their  patron- 
age by  making  public  the  fact  of  the  dispute  and  the  attitude  of 
plaintiffs  in  it,  and,  secondly,  on  the  proposition  that,  while 
good  will  is  a  valuable  fax^tor  in  business  success,  *'no  man 
.  .  .  has  a  vested  property  right  in  the  esteem  of  the  public," 
that,  while  the  plaintiff  had  a  clear  right  to  refuse  the  demand 
of  the  union,  the  union  had  a  right  to  advertise  the  cause  of 
the  .strike.  The  court  held  that  the  purpose  of  Paragraph  1464 
was  to  recognize  the  right  of  workmen  on  a  strike  to  use  peace- 
able means  to  accomplish  the  lawful  ends  for  which  the  strike 
was  palled ;  that  picketing,  if  peaceably  carried  on  for  a  lawful 
purpose,  was  no  violation  of  the  rights  of  the  person  whose  place 
of  business  was  picketed ;  that,  prior  to  the  enactment  of  Para- 
graph 1464,  picketing  was  unlawful  in  Arizona  because  it  was 
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presumed  to  induce  breaches  of  the  peace,  but  that  plaintiffs 
had  no  vested  right  to  have  such  a  rule  of  law  continue  in  that 
State;  that  under  Paragi-aph  1464  picketing  was  no  longer 
conclusively  presumed  to  be  unlawful ;  that  the  paragraph 
simph^  dealt  with  a  rule  of  evidence  requiring  the  courts  to  sub- 
stitute evidence  of  the  nature  of  the  act  for  the  presumption 
otherwise  arising;  that  the  plaintiffs'  property  rights  were  not 
invaded  by  picketing  unless  the  picketing  interfered  \vath  the 
free  conduct  of  the  business;  that  plaintiffs  did  not  claim  that 
defendants  had  by  violent  means  invaded  their  rights,  and  that 
if  that  kind  of  picketing  were  charged  and  established  by  proof 
plaintiffs  ^ould  be  entitled  to  relief  to  the  extent  of  prohibiting 
violence  in  any  form. 

The  effect  of  this  ruling  is  that,  under  the  statute,  loss  may 
be  inflicted  upon  the  plaintiffs'  property  and  business  by  "pick- 
eting" in  any  form  if  violence  be  not  used,  and  that,  because  no 
violence  was  sho^\Ti  or  claimed,  the  campaign  carried  on,  as 
described  in  the  complaint  and  exhibits^  did  not  unlawfully  in- 
vade complainants'  rights. 

The  facts  alleged  are  admitted  by  the  demurrer,  and  in  deter- 
mining their  legal  effect  as  a  deprivation  of  plaintiffs'  legal 
rights  under  the  Fourteenth  Amendment,  we  are  at  as  full 
liberty  to  consider  them  as  was  the  State  Supreme  Court.    .    .    . 

Plaintiffs'  business  is  a  property  right  (Duplex  Printing 
Press  Co.  v.  Deering,  254  U.  S.  443,  465)  and  free  access  foj* 
employees,  owner  and  customers  to  his  place  of  business  is  inci- 
dent to  such  right.  Intentional  injury  caused  to  either  right  or 
both  by  a  conspiracy  is  a  tort.  Concert  of  action  is  a  conspiracy 
if  its  object  is  unlawful  or  if  the  means  used  are  unlawful. 
Pettibone  v.  United  States,  148  U.  S.  197,  203 ;  Duplex  Printing 
Press  Co.  v.  Deering,  supi'a.  Intention  to  inflict  the  loss  and 
the  actual  loss  caused  are  clear.  The  real  question  here  is, 
were  the  means  used  illegal?  The  above  recital  of  what  the  de- 
fendants did,  can  leave  no  doubt  of  that.  The  libelous  attacks 
upon  the  plaintiffs,  their  business,  their  employees,  and  their 
customers,  and  the  abusive  epithets  applied  to  them  were  palpa- 
ble wrongs.  They  were  uttered  in  aid  of  the  plan  to  induce 
plaintiffs'  customers  and  would-be  customers  to  refrain  from 
patronizing  the  plaintiffs.  The  patrolling  of  defendants  im- 
mediately in  front  of  the  restaurant  on  the  main  street  and 
within  five  feet  of  plaintiffs'  premises  continuously  during  busi- 
ness hours,  with  the  banners  announcing  plaintiffs'  unfairness; 
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Uie  attendance  by  the  picketers  at  the  entrance  to  the  restaurant 
and  their  insistent  and  loud  appeals  all  day  long,  the  constant 
circulation  by  them  of  the  libels  and  epithets  applied  to  em- 
ployees, plaintiffs  and  customci's,  and  the  threats  of  injurious 
consf^iuences  to  future  customei^,  all  linked  together  in  a  cam- 
paign, were  an  unlawful  annoyance  and  a  hurtful  nuisance  in 
respect  of  the  free  access  to  the  plaintiffs'  place  of  business.  It 
was  not  lau-ful  persuasion  or  inducing.  It  was  not  a  mere  ap- 
peal to  tlie  sympathetic  aid  of  would-be  customers  by  a  simple 
statement  of  the  fact  of  the  strike  and  a  request  to  ^vithhold 
patronage.  It  was  compelling  every  customer  or  would-be  cus- 
tomer to  run  the  gauntlet  of  most  uncomfortable  pul^icity,  ag- 
gressive and  annoying  importunity,  libelous  attacks  and  fear 
of  injurious  consequences,  illegally  inflicted,  to  his  reputation 
and  standing  in  the  community.  No  wonder  that  a  business  of 
$50,000  was  reduced  to  only  one-fourth  of  its  former  extent. 
Violence  could  not  have  been  more  effective.  It  was  moral  co- 
on-ion by  illegal  annoyance  and  obstruction  and  it  thus  was 
plainly  a  conspiracy.    .     .    . 

A  law  which  operates  to  make  lawful  such  a  wrong  as  is  de- 
■cribed  in  plaintiffs'  complaint  deprives  the  o^vner  of  the  busi- 
ness and  the  premises  of  his  property  without  due  process,  and 
can  not  be  held  valid  under  the  Fourteenth  Amendment.    .    .    . 

It  is  argued  that,  while  the  right  to  conduct  a  lawful  business 
Is  property,  tlie  conditions  surrounding  that  business,  such  as 
regulations  of  the  State  for  maintaining  peace,  good  order,  and 
protection  against  disorder,  are  matters  in  which  no  person  has 
a  vested  right.  The  conclusion  to  which  this  inevitably  leads 
in  this  ea.se  is  that  the  State  may  withdraw  all  protection  to  a 
property  right  by  civil  or  criminal  action  for  its  wrongful  in- 
jury if  the  injury  Ls  not  caused  by  violence.  ...  It  is  true 
that  no  one  has  a  vested  right  in  any  particular  rule  of  the 
common  law,  but  it  is  also  true  that  the  legislative  power  of  a 
State  can  only  be  exerted  in  subordination  to  the  fundamental 
prineiples  of  right  and  justice  which  the  guaranty  of  due 
process  in  the  Fourteenth  Amendment  is  intended  to  preserve, 
and  that  a  purely  arbitran-  or  capricious  exercise  of  that  power 
wheroby  a  wrongful  and  highly  injurious  invasion  of  property 
rights,  as  here,  is  praftir-ally  sanctioned  and  the  owner  stripped 
of  all  real  remedy,  is  wholly  at  variance  with  those  principles. 

If,  however,  contrary  to  the  construction  which  we  put  on 
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the  opinion  of  the  Supreme  Court  of  Arizona,  it  does  not  with- 
hold from  the  plaintiffs  all  remedj^  for  the  wrongs  they  suf- 
fered but  only  the  equitable  relief  of  injunction,  there  still  re- 
mains the  question  whether  they  are  thus  denied  the  equal  pro- 
tection of  the  laws. 

The  Arizona  constitution  provides  that  the  superior  court 
shall  have  jurisdiction  in  all  cases  of  equity  and,  in  pursuance 
of  this  provision,  Paragraph  1456  of  the  Revised  Statutes  of 
Arizona,  1913,  declares: 

' '  Judges  of  the  superior  courts  may  grant  writs  of  injunction, 
returnable  to  said  courts,  in  the  following  cases: 

''1.  Where  it  shall  appear  that  the  party  applying  for  such 
'WTit  is  entitled  to  the  relief  demanded,  and  such  relief  or  any 
part  thereof  requires  the  restraint  of  some  act  prejudicial  to  the 
applicant. 

*'2.  Where,  pending  litigation,  it  shall  be  made  to  appear 
that  a  party  is  doing  some  act  respecting  the  subject  of  litiga- 
tion, or  threatens,  or  is  about  to  do  some  act,  or  is  procuring  or 
suffering  the  same  to  be  done,  in  \^olation  of  the  rights  of  the 
applicant,  which  act  would  tend  to  render  the  judgment  inef- 
fectual. 

**3.  In  all  other  cases  where  the  applicant  for  such  w^it 
may  show  himself  entitled  thereto  under  the  principles  of 
equity.'* 

The  necessary  effect  of  these  provisions  and  of  Para- 
graph 1464  is  that  the  plaintiffs  in  error  would  have  had  the 
right  to  an  injunction  against  such  a  campaign  as  that  con- 
ducted by  the  defendants  in  error,  if  it  had  been  directed 
against  the  plaintiffs'  business  and  property  in  any  kind  of  a 
controversy  which  was  not  a  dispute  between  employer  and  for- 
mer employees.  If  the  competing  restaurant  keepers  in  Bisbee 
had  inaugurated  such  a  campaign  against  the  plaintiffs  in  error 
and  conducted  it  with  banners  and  handbills  of  a  similar  char- 
acter, an  injunction  would  necessarily  have  issued  to  protect  the 
plaintiffs  in  the  enjoyment  of  their  property  and  business. 

This  brings  us  to  consider  the  effect  in  this  case  of  that  pro- 
vision of  the  Fourteenth  Amendment  which  forbids  any  State 
to  deny  to  any  person  the  equal  protection  of  the  laws.  The 
clause  is  associated  in  the  Amendment  with  the  due  process 
clause  and  it  is  customary  to  consider  them  together.  It  may 
be  that  they  overlap,  that  a  violation  of  one  may  involve  at  times 
the  violation  of  the  other,  but  the  spheres  of  the  protection  they 
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offer  are  not  coterminous.  The  due  process  clause,  brought 
iloAMi  from  Ma^ia  Charta,  was  found  in  the  early  state  consti- 
tutions, and  later  in  the  Fifth  Amendment  to  the  Federal  Con- 
stitution as  a  limitation  upon  the  executive,  legislative  and 
judicial  powers  of  the  Federal  Government,  while  the  equality 
rlausc  does  not  appear  in  the  Fifth  Amendment  and  so  does 
not  apply  to  congressional  legislation.  The  due  process  clause 
re<iuin\s  that  every  man  shall  have  the  protection  of  his  day 
in  court,  and  the  benefit  of  the  general  law,  a  law  which  hears 
before  it  condemns,  which  proceeds  not  arbitrarily  or  capri- 
ciously but  upon  inquiry,  and  renders  judgment  only  after 
trial,  so  that  every  citizen  shall  hold  his  life,  liberty,  property 
and  immunities  under  the  protection  of  the  general  rules  which 
govern  society.  Ilurtiido  v.  California,  110  U.  S.  516,  535.  It, 
of  course,  tends  to  secure  equality  of  law  in  the  sense  that  it 
makes  a  required  minimum  of  protection  for  every  one's  right 
of  life,  libertj^  and  property,  which  the  Congress  or  the  legisla- 
ture may  not  withhold.  Our  whole  system  of  law  is  predicated 
f/n  tlie  general,  fundamental  principle  of  equality  of  applica- 
tion of  the  law.  "All  men  are  equal"  before  the  law,"  ''This  is 
a  government  of  laws  and  not  of  men,"  ''No  man  is  above  the 
law,"  are  all  maxims  showing  the  spirit  in  which  legislatures, 
executives  and  courts  are  expected  to  make,  execute  and  apply 
laws.  But  the  framers  and  adopters  of  this  Amendment  were 
not  content  to  depend  on  a  mere  minimum  secured  by  the  due 
process  clau.se,  or  upon  the  spirit  of  equality  which  might  not 
l>e  insisted  on  by  local  public  opinion.  They  therefore  embodied 
that  spirit  in  a  specific  guaranty. 

The  guaranty  was  aimed  at  undue  favor  and  individual  or 
class  privilege,  on  the  one  liand,  and  at  hostile  discrimination 
or  the  oppression  of  inequality,  on  the  other.  It  sought  an 
wjuality  of  treatment  of  all  persons,  even  though  all  enjoyed 
the  protection  of  due  proces.s.  Mr.  Justice  Field,  delivering 
the  opinion  of  this  court  in  Barbier  v.  Connolly,  113  U.  S.  27, 
32,  of  the  equality  clause,  said — "Class  legislation,  discriminat- 
ing against  some  and  favoring  others,  is  prohibited,  but  legisla- 
tion whi<'h,  in  carrying  out  a  public  purpose,  is  limited  in  its 
:tion,  if  within  the  si)here  of  its  operation  it  affects  alike 
an  i-  rsons  similarly  situated,  Is  not  within  the  amendment." 
In  Hayes  v.  Missouri,  120  U.  S.  68,  the  court  speaking  through 
the  same  Justire  .said  the  Fourteenth  Amendment  "does  not 
prohibit  lejnslation   which   is  limited   either  in  the  objects  to 
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which  it  is  directed,  or  by  the  territory'  within  which  it  is  to 
operate.  It  merely  requires  that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike,  under  like  circumstances  and 
conditions,  both  in  the  privileges  conferred  and  in  the  liabili- 
ties imposed. ' '  Thus  the  guaranty  was  intended  to  secure  equal- 
ity of  protection  not  only  for  all  but  against  all  similarly  situ 
ated.  Indeed,  protection  is  not  protection  unless  it  does  so. 
Immunity  granted  to  a  class,  however  limited,  having  the  effect 
to  deprive  another  class,  however  limited,  of  a  personal  or 
property  right,  is  just  as  clearly  a  denial  of  equal  protection 
of  the  laws  to  the  latter  class  as  if  the  immunity  were  in  favor 
of,  or  the  deprivation  of  right  permitted  worked  against,  a 
larger  class. 

Mr.  Justice  Matthews,  in  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
369,  speaking  for  the  court  of  both  the  due  process  and  the 
equality  clause  of  the  Fourteenth  Amendment,  said: 

*' These  provisions  are  universal  in  their  application,  to  all 
persons  within  the  territorial  jurisdiction,  without  regard  to 
any  differences  of  race,  of  color,  or  of  nationality;  and  the 
equal  protection  of  the  laws  is  a  pledge  of  the  protection  of  equal 
laws." 

The  accuracy  and  comprehensive  felicity  of  this  description 
of  the  effect  of  the  equality  clause  are  shown  by  the  frequency 
with  which  it  has  been  quoted  in  the  decisions  of  this  court.  It 
emphasizes  the  additional  guaranty  of  a  right  which  the  clause 
has  conferred  beyond  the  requirement  of  due  process. 

With  these  views  of  the  meaning  of  the  equality  clause,  it 
does  not  seem  possible  to  escape  the  conclusion  that  by  the 
clauses  of  Paragraph  1464  of  the  Revised  Statutes  of  Arizona, 
here  relied  on  by  the  defendants,  as  construed  by  its  Supreme 
Court,  the  plaintiffs  have  been  deprived  of  the  equal  protection 
of  the  law. 

It  is  beside  the  point  to  say  that  plaintiffs  had  no  vested  right 
in  equity  relief  and  that  taking  it  away  does  not  deprive  them 
of  due  process  of  law.  If,  as  is  asserted,  the  granting  of  equi- 
table remedies  falls  within  the  police  power  and  is  a  matter 
which  the  legislature  may  vary  as  its  judgment  and  discretion 
shall  dictate,  this  does  not  meet  the  objection  under  the  equality 
clause  which  forbids  the  granting  of  equitable  relief  to  one 
man  and  the  denying  of  it  to  another  under  like  circum.stauces 
and  in  the  same  territorial  jurisdiction.    .     .     . 

If,  as  claimed,  the  legislature  has  full  discretion  to  grant  or 
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witlihold  equitable  relief  in  any  class  of  cases,  indeed  to  take 
away  from  its  courts  all  equity  jurisdiction  and  leave  those  who 
are  wronged  to  suits  at  law  or  to  protection  by  the  criminal  law, 
the  legislature  has  the  same  pow^r  in  respect  to  the  declaration 
of  crimes.  Suppose  the  le^slature  of  the  State  w^ere  to  provide 
that  such  acts  as  were  here  committed  by  defendants,  to  wit, 
the  picketing  or  patrolling  of  the  sidewalk  and  street  in  front 
of  the  store  or  business  house  of  any  person  and  the  use  of  hand- 
bills of  an  abusive  and  libelous  character  against  the  owner  and 
present  and  future  customers  with  intent  to  injure  the  business 
of  the  owner,  should  be  a  public  nuisance  and  be  punishable 
by  fine  and  imprisonment,  and  were  to  except  ex-employees 
from  its  penal  provisions.  Is  it  not  clear  that  any  defendant 
could  es<.\'ipe  punishment  under  it  on  the  ground  that  the  statute 
violated  the  equality  clause  of  the  Fourteenth  Amendment? 
That  is  the  neccssar}"  effect  of  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  where  an  anti-trust  act  was  held  invalid 
under  this  same  clause  because  it  contained  the  excepting  pro- 
vision that  it  should  ''not  apply  to  agricultural  products  or 
live  stock  while  in  the  hands  of  the  producer  or  raiser."  That 
was  a  stronger  ease  than  this  because  there  the  w'hole  statute 
was  one  dealing  with  economic  policy  and  w^as  a  declaration  of 
niala  prohihita  that  had  theretofore  been  lawful,  from  which  it 
was  strongly  argued  that  the  exception  was  justified  in  the  in- 
t:;rcst  of  agriculture,  and  was  a  proper  exception  by  permissible 
classification.  Here  is  a  direct  invasion  of  the  ordinary  business 
and  property  rights  of  a  person,  unlawful  when  committed  by 
any  one,  and  remediable  because  of  its  othenvise  irreparable 
character  by  equitable  process,  except  when  committed  by  ex- 
employees  of  the  injured  person.  If  this  is  not  a  denial  of  the 
equal  protection  of  the  laws,  then  it  is  hard  to  conceive  what 
would  be.  To  hold  it  not  to  be,  would  be,  to  use  the  expression 
of  Mr.  Justice  Brewer  in  Gulf,  Colorado  &  Santa  Fe  Ry.  Co. 
V.  Ellis,  165  U.  S.  150,  154,  to  make  the  guaranty  of  the  equality 
clause  "a  rope  of  .sand."    .    .     . 

To  su.stain  the  distinction  here  between  the  ex-eraployees  and 
other  tort  feasors  in  the  matter  of  remedies  against  them,  it  is 
contended  that  the  legislature  may  establish  a  class  of  such 
^oyoes  for  special  legislative  treatment.  In  adjusting 
i-H'-'oiion  to  the  need  of  the  people  of  a  State,  the  legislature 
has  a  wide  di.scretion  and  it  may  be  fully  conceded  that  perfect 
uniformity  of  treatment  of  all  persons  is  neither  practical  nor 
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desirable,  that  classification  of  persons  is  constantly  necessary 
and  that  questions  of  proper  classification  are  not  free  from 
difiiculty.  But  we  venture  to  think  that  not  in  any  of  the  cases 
in  this  court  has  classification  of  persons  of  sound  mind  and 
full  responsibility,  having  no  special  relation  to  each  other,  in 
respect  of  remedial  procedure  for  an  admitted  tort  been  sus- 
tained. Classification  must  be  reasonable.  As  was  said  in  Gulf, 
Colorado  &  Santa  Fe  Ry.  Co.  v.  Ellis,  165  U.  S.  155,  classifica- 
tion "must  always  rest  upon  some  difference  which  bears  a 
reasonable  and  just  relation  to  the  act  in  respect  to  which  the 
classification  is  proposed,  and  can  never  be  made  arbitrarily  and 
without  such  basis."  As  was  said  in  IMagoun  v.  Illinois  Trust 
&  Savings  Bank,  170  U.  S.  283,  293:  ''The  rule  [i.  e.,  of  the 
equality  clause]  is  not  a  substitute  for  municipal  law;  it  only 
prescribes  that  that  law  have  the  attribute  of  equality  of  opera- 
tion, and  equality  of  operation  does  not  mean  indiscriminate 
operation  on  persons  merely  as  such,  but  on  persons  according 
to  their  relations."  The  same  principle  is  repeated  and  en- 
forced in  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  400,  417: 
**Wliile  reasonable  classification  is  permitted,  without  doing  vio- 
lence to  the  equal  protection  of  the  laws,  such  classification  must 
be  based  upon  some  real  and  substantial  distinction,  bearing  a 
reasonable  and  just  relation  to  the  things  in  respect  to  which 
such  classification  is  imposed ;  and  classification  cannot  be  arbi- 
trarily made  without  any  substantial  basis."  Classification  is 
the  most  inveterate  of  our  reasoning  processes.  We  can  scarce- 
ly think  or  speak  without  consciously  or  unconsciously  exercis- 
ing it.  It  must  therefore  obtain  in  and  determine  legislation ; 
but  it  must  regard  real  resemblances  and  real  differences  be- 
tween things,  and  persons,  and  class  them  in  accordance  with 
their  pertinence  to  the  purpose  in  hand.  Classification  like  the 
one  with  which  we  are  here  dealing  is  said  to  be  the  development 
of  the  philosophic  thought  of  the  world  and  is  opening  the  door 
to  legalized  experiment.  When  fundamental  rights  are  thus  at- 
tempted to  be  taken  away,  however,  we  may  well  subject  such 
experiment  to  attentive  judgment.  The  Constitution  was  in- 
tended, its  very  purpose  was,  to  prevent  experimentation  with 
the  fundamental  rights  of  the  individual.  We  said  through  ]\rr. 
Justice  Brewer,  in  Muller  v.  Oregon,  208  U.  S.  412,  that  ''it  is 
the  peculiar  value  of  a  written  constitution  that  it  places  in 
unchanging  form  limitations  upon  legislative  action,  and  thus 
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^ves  a  permanence  and  stability  to  popular  government  which 
othenvLsc  would  be  lacking.'* 

It  is  urged  that  this  court  has  frequently  recognized  the  spe- 
fial  classification  of  the  relations  of  employees  and  employers 
as  proi^cr  and  necessaiy  for  the  welfare  of  the  community  and 
requiring  special  treatment.  This  is  undoubtedly  true,  but 
those  cases,  the  Second  Employers'  Liability  Cases,  223  U.  S.  1 ; 
New  York  Central  R.  R.  Co.  v.  White,  243  U.  S.  188 ;  Hawkins 
V.  Bleakly,  243  U.  S.  210 ;  Mountain  Timber  Co.  v.  Washington, 
243  U.  S.219;  Middleton  v.  Texas  Power  &  Light  Co.,  249  U.  S. 
152,  and  Arizona  Employers'  Liability  Cases,  250  U.  S.  400, 
.  .  .  were  cases  of  the  responsibility  of  the  employer  for  in- 
juries sus<ained  by  employees  in  the  course  of  their  employment. 
The  general  end  of  such  legislation  is  that  the  employer  shall 
become  the  insurer  of  the  employee  against  injuries  from  the 
employment  without  regard  to  the  negligence,  if  any,  through 
which  it  occurred,  leaving  to  the  employer  to  protect  himself 
|jy  insurance  and  to  compensate  himself  for  the  additional  cost 
of  production  by  adding  to  the  prices  he  charges  for  his  prod- 
ucts. It  seems  a  far  cry  from  classification  on  the  basis  of  the 
relation  of  employer  and  employee  in  respect  of  injuries  re- 
ceived in  course  of  employment  to  classification  based  on  the 
relation  of  an  employer,  not  to  an  employee,  but  to  one  who  has 
ceased  to  be  so,  in  respect  of  torts  thereafter  committed  by  such 
cx-employee  on  the  business  and  property  right  of  the  employer. 
It  is  really  a  little  difficult  to  say,  if  such  classification  can  be 
sustained,  why  special  legislative  treatment  of  assaults  upon  an 
employer  or  his  employees  by  ex-employees  may  not  be  sustained 
with  equal  reason.  It  is  said  the  State  may  deal  separately 
with  sur-h  disputes  becaase  such  controversies  are  a  frequent 
and  characteristic  outgrowth  of  disputes  over  terms  and  con- 
ditions of  employment.  Violence  of  ex-employecs  toward  pres- 
ent employees  Is  also  a  characteristic  of  such  disputes.  Would 
this  justify  a  lcgi.slature  in  excepting  ex-employees  from  crim- 
inal prosecution  for  such  assaults  and  leaving  the  assaulted  per- 
sons to  suits  for  damages  at  common  law?    .    .    . 

The  judgment  of  the  Supreme  Court  of  Arizona  is  reversed 
and  the  case  remanded  for  further  proceedings  not  inconsistent 
tcith  this  opinion. 

Mr.  Justice  Holmes,  di.ssenting. 
^Thc  dangers  of  a  delusive  exactness  in  the  application  of  the 
Fourteenth    Amendment   have   been    adverted    to   before   now. 
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Louisville  &  Nashville  R.  R.  Co.  v.  Barber  Asphalt  Paving  Co., 
197  U.  S.  430,  434.  Delusive  exactness  is  a  source  of  fallacy 
throughout  the  law.  By  calling  a  business  ''property"  you 
make  it  seem  like  land,  and  lead  up  to  the  conclusion  that  a 
statute  cannot  substantially  cut  down  the  advantages  of  owner- 
ship existing  before  the  statute  was  passed.  An  established 
business  no  doubt  may  have  pecuniary  value  and  commonly  is 
protected  by  law  against  various  unjustified  injuries.  But  you 
cannot  give  it  definiteness  of  contour  by  calling  it  a  thing.  It  is 
a  course  of  conduct  and  lilvc  other  conduct  is  subject  to  sub- 
stantial modification  according  to  time  and  circumstances  both 
in  itself  and  in  regard  to  what  shall  justify  doing  it  a  harm. 
I  cannot  understand  the  notion  that  it  would  be  unconstitutional 
to  authorize  boycotts  and  the  lil^e  in  aid  of  the  employees'  or 
the  emploj^ers'  interest  by  statute  when  the  same  result  has 
been  reached  constitutionally  without  statute  by  Courts  with 
whom  I  agree.  See  The  Hamilton,  207  U.  S.  398,  404.  In  this 
case  it  does  not  even  appear  that  the  business  was  not  created 
under  the  laws  as  they  now  are.  Denny  v.  Bennett,  128  U.  S. 
489. 

I  think  further  that  the  selection  of  the  class  of  employers 
and  employees  for  special  treatment,  dealing  with  both  sides 
alike,  is  beyond  criticism  on  principles  often  asserted  by  this 
Court.  And  especially  I  think  that  without  legalizing  the  con- 
duct complained  of  the  extraordinary  relief  by  injunction  may 
be  denied  to  the  class.  Legislation  may  begin  where  an  evil 
begins.  If,  as  many  intelligent  people  believe,  there  is  more 
danger  that  the  injunction  will  be  abused  in  labor  cases  than 
elsewhere  I  can  feel  no  doubt  of  the  power  of  the  legislature  to 
den}^  it  in  such  cases.  I  refer  to  two  decisions  in  which  I  have 
stated  what  I  understand  to  be  the  law  sanctioned  by  many 
other  decisions.  Carroll  v.  Greenwich  Insurance  Co.,  199  U.  S. 
401,  411.     Quong  Wing  v.  Kirkendall,  223  U.  S.  59.     .     .     . 

I  must  add  one  general  consideration.  There  is  nothing  that 
I  more  deprecate  than  the  use  of  the  Fourteenth  Amendment 
beyond  the  absolute  compulsion  of  its  words  to  prevent  the  mak- 
ing of  social  experiments  that  an  important  part  of  the  commu- 
nity desires,  in  the  insulated  chambers  afforded  by  the  several 
States,  even  though  the  experiments  may  seem  futile  or  even 
noxious  to  me  and  to  those  whose  judgment  I  most  respect.  I 
agree  with  the  more  elaborate  expositions  of  my  brothers  Pituey 
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and  Brandcis  and  in  their  conclusion  that  the  judgment  should 

be  affinned. 

Mr.   Justice   Pitney,   with   whom   concurred   Mr.   Justice 

Clarke,  dissenting.    .    .    . 

Upon  the  facts,  it  hardly  could  be  said  that  defendants  kept 
within  the  bounds  of  a  "peaceful"  picket  or  boycott.  They 
appear  to  have  gone  beyond  mere  attempts  to  persuade  plain- 
tiffs* customers  to  withdraw  their  patronage,  and  to  have  re- 
sorted to  abusive  and  threatening  language  towards  the  patrons 
themselves.  The  court  declared,  however,  that  the  statute  estab- 
lished a  new  rule  of  evidence  for  determining  whether  picketing 
was  peaceful  and  not  otherwise  unlawful;  and  that,  measured 
by  the  standard  thus  prescribed,  defendants  were  not  subject 
to  injunction.  By  this  construction  we  are  bound,  and  the 
only  question  is  whether  by  the  statute  as  so  construed,  and  as 
applied  to  the  facts  of  the  case,  plaintiffs  are  deprived  of  rights 
secured  to  them  by  the  Fourteenth  Amendment. 

That  the  right  to  conduct  a  lawful  business,  and  thereby  ac- 
quire pecimiary  profits,  Is  property,  is  indisputable.  That  the 
state  of  society,  and  the  existing  condition  of  good  order,  or  the 
opposite,  surrounding  the  business,  and  its  liability  to  or  im- 
munity from  interruption  through  particular  forms  of  disorder, 
affect  its  profitableness,  likewise  is  plain.  But  it  seems  to  me 
clear  that,  so  far  as  these  result  from  the  general  operation  of 
the  laws  and  regulations  established  by  authority  of  the  State 
for  maintaining  the  peace,  good  order,  and  tranquility  of  its 
people  and  affording  protection  against  disturbing  elements  and 
ill-disposed  persons,  those  laws  and  regulations,  as  rules  of  con- 
duct and  measures  of  relief,  are  subject  to  be  changed  in  the 
normal  exercise  of  the  legislative  power  of  the  State.  That  no 
person  has  a  vested  interest  in  any  rule  of  law,  entitling  him  to 
have  it  remain  unaltered  for  his  benefit,  is  a  principle  thorough- 
ly settled  by  numerous  decisions  of  this  court,  and  having  gen- 
eral application,  not  confined  at  all  to  the  rights  and  liabilities 
existing  between  employers  and  employees,  or  between  persons 
fonnrTly  occupying  that  relation.     .     .     . 

The  use  of  the  process  of  injunction  to  prevent  disturbance 
of  a  going  business  by  such  a  campaign  as  defendants  here  have 
condnolcd,  is  in  the  essential  sense  a  measure  of  police  regula- 
tion. And  just  as  the  States  have  a  broad  discretion  about  es- 
tablishing police  regulations,  so  they  have  a  discretion,  equally 
broad,  about  modifying  and  relaxing  them.     They  may  adopt 
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the  common  law,  or  some  other  system,  as  their  own  judgment 
of  the  interests  of  their  people  may  determine.  They  have 
general  dominion,  and,  saving  as  restricted  by  particular  pro- 
visions of  the  Federal  Constitution,  complete  dominion  over  all 
persons,  property,  and  business  transactions  within  their  bor- 
ders; and  in  regulating  its  internal  affairs  a  State  may  establish 
by  legislation  a  policy  differing  in  one  or  more  respects  from 
those  of  other  States,  just  as  it  might  establish  a  like  difference 
through  the  decisions  of  its  courts. 

Hence,  I  have  no  doubt  that,  without  infringing  the  ''due 
process"  clause,  a  State  might  by  statute  establish  protection 
against  picketing  or  boycotting  however  conducted,  just  as 
many  States  have  done  by  holding  them  to  be  contrary  to  the 
common  law,  recognizing  a  property  value  in  a  going  business, 
and  applying  equitable  principles  in  safeguarding  it  from  ir- 
reparable injury  through  interference  found  unwarranted, 
Vegelahn  v.  Guntner,  167  Mass.  92,  97-98;  Beck  v.  Railway 
Teamsters'  Protective  Union,  118  Mich.  497,  520-521;  Barnes 
&  Co.  V.  Chicago  Typographical  Union,  232  111.  424,  435,  437; 
Jensen  v.  Cooks'  &  Waiters'  Union,  39  Wash.  531,  536;  St.  Ger- 
main V.  Bakery  &  Confectionery  Workers'  Union,  97  Wash. 
282,  289,  295;  Jonas  Glass  Co.  v.  Glass  Bottle  Blowers'  Associa- 
tion, 77  N.  J.  Eq.  219,  222-224.  And,  just  as  one  State  might 
e?,tablish  such  protection  by  statute,  so  another  State  may  by 
statute  disestablish  the  protection,  even  as  States  have  differed 
in  their  judicial  determination  of  the  general  law  upon  the 
subject.  In  neither  case  can  I  find  ground  for  declaring  that 
the  State's  action  is  so  arbitrary  and  devoid  of  reasonable  basis 
that  it  can  be  called  a  deprivation  of  liberty  or  property  without 
due  process  of  law,  in  the  constitutional  sense.  In  truth,  the 
States  have  a  considerable  degree  of  latitude  in  determining, 
each  for  itself,  their  respective  conditions  of  law  and  order,  and 
what  kind  of  civilization  thoy  shall  have  as  a  result. 

Paragraph  1464  does  not  modify  any  substantive  rule  of  law, 
but  only  restricts  the  processes  of  the  courts  of  equity.  Ordi- 
nary legal  remedies  remain ;  and  I  cannot  believe  that  the  use 
of  the  injunction  in  such  cases — however  important — is  so  es- 
sential to  the  right  of  acquiring,  possessing  and  enjoying  prop- 
erty that  its  restriction  or  elimination  amounts  to  a  deprivation 
of  liberty  or  property  without  due  process  of  law,  within  the 
meaning  of  the  Fourteenth  Amendment. 

Secondly,  it  is  said  that  Paragraph  1464,  Arizona  Civil  Code, 
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denies  to  plaintiffs  in  error  the  "equal  protection  of  the  laws;*' 
but  it  seems  to  me  evident  that  it  does  not  offend  in  this  regard. 
Kxaniiiiation  sliows  tliat  it  does  not  discriminate  against  the 
I'lass  to  which  plaintiffs  belong  in  favor  of  any  other.  It  ap- 
plies not  only  to  eases  between  employers  and  employees,  irre- 
spective of  who  is  plaintiff  and  who  defendant,  but  to  cases 
between  employees,  and  between  persons  employed  and  those 
seeking  employment.  And  it  applies  equally  to  all  persons 
coming  within  its  reach. 

It  is  said  that  because,  under  other  provisions  of  the  Arizona 
statute  law,  plaintiffs  would  have  been  entitled  to  an  injunction 
against  such  a  campaign  as  that  conducted  by  defendants,  had  it 
been  in  a  controversy  other  than  a  dispute  between  employer 
and  former  employees — for  instance,  had  competing  restaurant- 
keepers  been  the  offenders — refusal  of  relief  in  the  particular 
case  by  force  of  Paragraph  1464  is  undue  favoritism  to  the  class 
of  which  defendants  are  members.  But  I  submit  with  deference 
that  this  is  not  a  matter  of  which  plaintiffs  are  entitled  to  com- 
plain under  the  "equal  protection"  clause.  There  is  no  dis- 
crimination as  against  thc7n;  others  situated  like  them  are 
aiccorded  no  greater  right  to  an  injunction  than  is  accorded  to 
them.  AVhatever  complaint  the  competing  restaurant-keepers 
might  have,  if  in  the  case  supposed  they  were  subject  to  be 
stopped  by  an  injunction  where  former  employees  were  not,  it 
would  not  be  a  denial  of  equal  protection  to  plaintiffs.  Cases 
arising  under  this  clause  of  the  Fourteenth  Amendment,  pre- 
eminently, call  for  the  application  of  the  settled  rule  that  be- 
fore one  may  be  heard  to  oppose  state  legislation  upon  the 
ground  of  its  repugnance  to  the  Federal  Constitution  he  must 
brbig  himself  within  the  class  affected  by  the  alleged  unconsti- 
tutional feature.    .    .    . 

A  disregard  of  the  rule  in  the  present  case  has  resulted, 
as  it  seems  to  me,  in  treating  as  a  discrimination  what,  so 
far  as  plaintiffs  are  concerned,  is  no  more  than  a  failure  to 
include  in  the  statute  a  case  which  in  consistency  ought,  it  is 
said,  to  have  been  covered — an  omission  immaterial  to  plain- 
tiffs. This  Is  to  transform  the  provision  of  the  Fourteenth 
Amendment  from  a  guaranty  of  the  "protection  of  equal  laws" 
into  an  insi.stence  upon  laws  complete,  perfect,  symmetrical. 

The  guaranty  of  "equal  protection"  entitles  plaintiffs  to 
**"""*'^  "nt  not  less  favorable  than  that  given  to  others  similarly 
'   :    -:-.Unccd.    This  the  present  statute  gives  them.     The  pro- 
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vision  does  not  entitle  them,  as  against  their  present  opponents 
under  present  circumstances,  to  protection  as  adequate  as  they 
might  have  against  opponents  of  another  class  under  like  cir- 
cumstances. I  find  no  authority  for  the  proposition  that  the 
guaranty  was  intended  to  secure  equality  of  protection  ''no'" 
only  for  all  but  against  all  similarly  situated,"  except  as  be- 
tween persons  who  properly  belong  in  the  same  class.  The 
familiar  expression,  in  Barbier  v.  Connolly,  113  U.  S.  27,  32, 
*' Class  legislation,  discriminating  against  some  and  favoring 
others,"  refers  to  a  discrimination  which  at  the  same  time 
favors  others  similarly  situated.  The  same  is  true  of  what  was 
said  in  Hayes  v.  ]\Iissouri,  120  U.  S.  68,  71-72,  to  the  effect 
that  the  Amendment  ''merely  requires  that  all  persons  sub- 
jected to  such  legislation  shall  be  treated  alike,  under  like  cir- 
cumstances and  conditions,  both  in  the  privileges  conferred  and 
in  the  liabilities  imposed."  Other  decisions  are  to  the  same 
effect.  Nothing  in  the  Arizona  statute  under  consideration, 
either  as  written  or  as  construed  and  applied,  operates  to  dis- 
criminate against  plaintiffs  in  favor  of  others  similarly  circum- 
stanced and  conditioned.  Neither  class  of  supposed  offenders — 
those  exempt  from  or  those  subject  to  injunction — stands  in 
like  case  with  plaintiffs  who  seek  an  injunction. 

But,  assuming  plaintiffs  were  entitled  to  assert,  as  a  denial  of 
equal  protection,  the  alleged  discrimination  arising  from  a  de- 
nial of  equitable  relief  in  one  class  of  cases  which,  would  be 
granted  in  another,  I  am  unable  to  see  that  the  statute  creates 
an  arbitrary  and  unreasonable  discrimination  in  this  regard. 

It  is  going  far — too  far,  I  submit — to  assume  that  there  is 
any  discrimination  in  fact.  Such  a  campaign  as  that  con- 
ducted by  defendants,  the  legislature  foresaw,  was  likely  to  be 
resorted  to  by  employees  or  former  employees,  in  the  case  of  a 
dispute  with  the  employer  concerning  terms  or  conditions  of 
employment.  In  such  a  case,  for  reasons  deemed  sufficient,  the 
legislature  declared  there  should  be  no  injunction.  That  such 
picketing  or  boycotting  ever  was  conducted  in  Arizona,  or  that 
the  legislature  had  reason  to  anticipate  that  it  would  be  under- 
taken in  the  future,  by  competitors  in  business  or  any  others 
than  participants  in  a  labor  dispute,  does  not  appear  and  can- 
not be  assumed.  Without  this,  the  supposed  discrimination  is 
but  theoretical,  not  practical. 

But  were  there  actual  discrimination,  granting  immunity 
from  injunction  to  laboring  men  who  resort  to  unlawful  con- 
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duct  in  the  way  of  picketing,  boycotting  and  the  like,  seriously 
interfering  with  the  employer's  business,  while  denying  the 
like  immunity  to  other  classes  who  may  resort  to  similar  un- 
lawful and  harmful  conduct  but  with  what  the  legislature 
probably  regarded  as  a  slighter  claim  to  indulgence,  I  cannot 
agree  that  this  demonstrates  the  classification  to  be  so  arbitrary 
and  unreasonable  as  to  render  the  act  a  denial  of  the  equal 
protection  of  the  laws.  Doubtless  the  legislature,  upon  a  re- 
view of  the  subject  in  the  light  of  a  knowledge  of  conditions 
in  their  own  State  that  we  do  not  possess,  concluded  that  in 
labor  controversies  there  were  reasons  affecting  the  public  in- 
terest for  preventing  resort  to  the  process  of  injunction  and 
leaving  the  parties  to  the  ordinary  legal  remedies,  which  rea- 
sons did  not  apply  generally.  The  simple  truth  is,  they  merely 
singled  out,  as  properly  they  might,  a  particular  kind  of  con- 
troversy for  what  they  regarded  as  appropriate  treatment; 
and,  as  already  shown,  they  acted  upon  it  in  a  manner  con- 
sistent with  due  process  of  law.  There  is  here  no  denial  of 
equal  protection.  Legislation  almost  of  necessity  proceeds  sub- 
ject by  subject,  with  classification  as  an  essential  part  of  the 
process.  In  adjusting  their  laws  to  the  needs  of  the  people  the 
States  have  a  wide  range  of  discretion  about  classification ; 
the  equal  protection  clause  does  not  require  that  all  state  laws 
.shall  be  perfect  and  complete,  nor  that  the  entire  field  of  proper 
legislation  shall  be  covered  by  a  single  act;  and  it  is  not  a 
valid  objection  that  a  law  made  applicable  to  one  subject  might 
properly  have  been  extended  to  others.  .  .  .  And  I  see  no 
adequate  reason  for  denying  the  authority  of  a  State  to  deal 
separately  with  those  controversies  between  employer  and  em- 
ployees or  between  persons  employed  and  those  seeking  employ- 
ment, which  experience  has  shown  to  be  a  characteristic  out- 
growth of  disputes  over  the  terms  and  conditions  of  employ- 
ment.    .     .     . 

Mr.  Justice  Brandeis,  dissenting.     .     .     .* 

Tlie  omploycr  has,  of  course,  a  legal  right  to  carry  on  his 
business  for  profit;  and  incidentally  the  subsidiary  rights  to 
■ecure  and  retain  customers,  to  fix  such  prices  for  his  product 

ITho  lcame<l  opinion  of  Mr.  Justice  Brandeis,  which  occiiplea 
iwr-'  ''-  ---:-;  jn  the  Reports,  Is  accompanied  by  notes  contain- 
^^'^  "ons  of  judicial  decisions,  statutes  and  treatises.     In 

order  to  bring  the  opinion  within  the  compass  of  this  book.  It  has 
necessary  to  omit  these  valuable  notes. 
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as  he  deems  proper,  and  to  buy  merchandise  and  labor  at  such 
prices  as  he  chooses  to  pay.  This  right  to  carry  on  business — 
be  it  called  liberty  or  property — has  value ;  and,  he  who  inter- 
feres with  the  right  without  cause  renders  himself  liable.  But 
for  cause  the  right  may  be  interfered  with  and  even  be  de- 
stroyed. Such  cause  exists  when,  in  the  pursuit  of  an  equal 
right  to  further  their  several  interests,  his  competitors  make 
inroads  upon  his  trade,  or  when  suppliers  of  merchandise  or 
of  labor  make  inroads  upon  his  profits.  What  methods  and 
means  are  permissible  in  this  struggle  of  contending  forces  is 
determined  in  part  by  decisions  of  the  courts,  in  part  by  acts 
of  the  legislatures.  The  rules  governing  the  contest  necessarily 
change  from  time  to  time.  For  conditions  change ;  and,  fur- 
thermore, the  rules  evolved,  being  merely  experiments  in  gov- 
ernment, must  be  discarded  when  they  prove  to  be  failures. 

Practically  every  change  in  the  law  governing  the  relation 
of  employer  and  employee  must  abridge,  in  some  respect,  the 
liberty  or  property  of  one  of  the  parties — if  liberty  and  prop- 
erty be  measured  by  the  standard  of  the  law  theretofore  pre- 
vailing. If  such  changes  are  made  by  acts  of  the  legislature, 
we  call  the  modification  an  exercise  of  the  police  power.  And, 
although  the  change  may  involve  interference  with  existing 
liberty  or  property  of  individuals,  the  statute  will  not  be  de- 
clared a  violation  of  the  due  process  clause,  unless  the  court 
finds  that  the  interference  is  arbitrary  or  unreasonable  or  that, 
considered  as  a  means,  the  measure  has  no  real  or  substantial 
relation  of  cause  to  a  permissible  end.  Nor  will  such  changes 
in  the  law  goveniing  contests  between  employer  and  employee 
be  held  to  be  violative  of  the  equal  protection  clause,  merely 
because  the  liberty  or  property  of  individuals  in  other  rela- 
tions to  each  other  (for  instance,  as  competitors  in  trade  or 
as  vendor  and  purchaser)  would  not,  under  similar  circum- 
stances, be  subject  to  like  abridgement.  Few  laws  are  of  uni- 
versal application.  It  is  of  the  nature  of  our  law  that  it  has 
dealt  not  with  man  in  general,  but  with  him  in  relationships. 
That  a  peculiar  relationship  of  individuals  may  furnish  legal 
basis  for  the  classification  which  satisfies  the  requirement  of  the 
Fourteenth  Amendment  is  clear.  That  tlie  relation  of  em- 
ployer and  employee  affords  a  constitutional  basis  for  legisla- 
tion applicable  only  to  persons  standing  in  that  relation  has 
been  repeatedly  held  by  this  court.  The  questions  submitted 
are  whether  this  statutory  prohibition  of  the  remedy  by  injunc- 
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tion  is  in  itself  arbitrary  and  so  unreasonable  as  to  deprive  the 
employer  of  liberty  or  property  without  due  process  of  law  ;— 
and  whether  limitation  of  this  prohibition  to  controversies  in- 
volving: employment  denies  him  equal  protection  of  the  laws. 

Whether  a  law  enacted  in  the  exercise  of  the  police  power 
is  justly  subject  to  the  charge  of  being  unreasonable  or  arbi- 
trary, can  ordinarily  be  determined  only  by  a  consideration  of 
the  contemporary  conditions,  social,  industrial  and  political, 
of  the  community  to  be  affected  thereby.  Resort  to  such  facts 
is  necessary,  among  other  things,  in  order  to  appreciate  the 
evils  sought  to  be  remedied  and  the  possible  effects  of  the  rem- 
edy proposed.  Nearly  all  legislation  involves  a  weighing  of 
public  needs  as  against  private  desires;  and  likewise  a  weigh- 
ing of  relative  social  values.  Since  government  is  not  an  exact 
science,  prevailing  public  opinion  concerning  the  evils  and  the 
remedy  is  among  the  important  facts  deserving  consideration; 
particularly,  when  the  public  conviction  is  both  deep-seated 
and  widespread  and  has  been  reached  after  deliberation.  What, 
at  any  particular  time,  is  the  paramount  public  need  is,  neces- 
sarily, largely  a  matter  of  judgment.  Hence,  in  passing  upon 
the  validity  of  a  law  challenged  as  being  unreasonable,  aid  may 
be  derived  from  the  experience  of  other  countries  and  of  the 
several  States  of  our  Union  in  which  the  common  law  and  its 
conceptions  of  liberty  and  of  property  prevail.  The  history  of 
the  rules  governing  contests  between  employer  and  employed 
in  the  several  English-speaking  countries  illustrates  both  the 
susceptibility  of  such  rules  to  change  and  the  variety  of  con- 
temi)orary  opinion  as  to  what  rules  will  best  serve  the  public 
interest.  The  divergence  of  opinion  in  this  difficult  field  of  gov- 
ernmental action  should  admonish  us  not  to  declare  a  rule  ar- 
bitrary' and  unreasonable  merely  because  we  are  convinced  that 
it  is  fraught  with  danger  to  the  public  weal,  and  thus  to  close 
the  door  to  experiment  within  the  law. 

In  England  a  workingman  struggling  to  improve  his  con- 
dition, even  when  acting  singly,  was  confronted  until  1813  with 
laws  limiting  the  amount  of  wages  which  he  might  demand. 
Until  1824  he  was  punishable  as  a  criminal  if  he  combined  with 
his  fellow  workmen  to  raise  wages  or  shorten  hours  or  to  affect 
the  ousiness  in  any  way,  even  if  there  was  no  resort  to  a 
strike.  Until  1871  members  of  a  union  who  joined  in  persuad- 
ing employees  to  leave  work  were  liable  criminally,  although 
the  employees  were  not  under  contract  and  the  persuasion  was 
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both  peaceful  and  unattended  by  picketing.  Until  1871  threat- 
ening a  strike,  whatever  the  cause,  was  also  a  criminal  act.  Not 
until  1875  was  the  right  of  workers  to  combine  in  order  to  at- 
tain their  ends  conceded  fully.  In  that  year  Parliament  de- 
clared that  workmen  combining  in  furtherance  of  a  trade  dis- 
pute should  not  be  indictable  for  criminal  conspiracy  unless 
the  act  if  done  by  one  person  would  be  indictable  as  a  crime. 
After  that  statute  a  combination  of  workmen  to  effect  the  ordi- 
nary objects  of  a  strike  was  no  longer  a  criminal  offense.  But 
picketing,  though  peaceful,  in  aid  of  a  strike,  remained  illegal; 
and  likewise  the  boycott.  Not  until  1906  was  the  ban  on  peace- 
ful picketing  and  the  bringing  of  pressure  upon  an  emploj^er 
by  means  of  a  secondary  strike  or  a  boycott  removed.  In  1906, 
also,  the  act  of  inducing  workers  to  break  their  contract  of  em- 
ployment (previously  held  an  actionable  wrong)  was  expressly 
declared  legal.  In  England  improvement  of  the  condition  of 
workingmen  and  their  emancipation  appear  to  have  been 
deemed  recently  the  paramount  public  need. 

In  the  British  Dominions  the  rules  governing  the  struggle 
between  employer  and  employed  were  likewise  subjected  to 
many  modifications;  but  the  trend  of  social  experiment  took 
a  direction  very  different  from  that  followed  in  the  mother 
country.  Instead  of  enabling  the  worker  to  pursue  such  meth- 
ods as  he  might  deem  effective  in  the  contest,  statutes  were  en- 
acted in  some  of  the  Dominions  which  forbade  the  boycott, 
peaceful  picketing,  and  even  the  simple  strike  and  the  lockout; 
use  of  the  injunction  to  enforce  compliance  with  these  prohibi- 
tions was  expressly  sanctioned;  and  violation  of  the  statute 
was  also  made  punishable  by  criminal  proceedings.  These  pro- 
hibitions were  the  concomitants  of  prescribed  industrial  arbi- 
tration through  administrative  tribunals  by  which  the  right 
of  both  employer  and  employee  to  liberty  and  property  were 
seriously  abridged  in  the  public  interest.  Australia  and  New 
Zealand  made  compulsory  both  arbitration  and  compliance  with 
the  award.  Canada  limited  the  compulsion  to  a  postponement 
of  the  right  to  strike*  until  the  dispute  should  have  been  officially 
investigated  and  reported  upon.  In  these  Dominions  the  un- 
interrupted pursuit  of  industry  and  the  prevention  of  the  arbi- 
trary use  of  power  appear  to  be  deemed  the  paramount  public 
needs. 

In  the  United  States  the  rules  of  the  common  law  governing 
the  struggle  between  employer  and  employee  have  likewise  been 


1140  CASES  ON  CONSTITUTIONAL  LAW. 

subjected  to  modifications.  These  have  been  made  mainly 
through  judicial  decisions.  The  legal  right  of  workingmen  to 
combine  and  to  strike  in  order  to  secure  for  themselves  higher 
wages,  shorter  hours  and  better  working  conditions  received 
early  general  recognition.  But  there  developed  great  diversity 
of  opinion  as  to  the  means  by  which,  and  also  as  to  the  persons 
through  whom,  and  upon  whom  pressure  might  permissibly  be 
exerted  in  order  to  induce  the  employer  to  yield  to  the  de- 
mands of  tlie  workingmen.  Courts  were  required,  in  the  ab- 
sence of  legislation,  to  determine  what  the  public  welfare  de- 
manded;— whether  it  would  not  be  best  subserved  by  leaving 
tlie  contestants  free  to  resort  to  any  means  not  involving  a 
breach  of  the  peace  or  injury  to  tangible  property;  whether  it 
was  consistent  with  the  public  interest  that  the  contestants 
should  be  permitted  to  invoke  the  aid  of  others  not  direct^  in- 
terosted  in  the  matter  in  controversy;  and  to  what  extent  in- 
cidental injury  to  persons  not  parties  to  the  controversy  should 
be  hold  justifiable. 

The  earliest  reported  American  decision  on  peaceful  picket- 
ing appears  to  have  been  rendered  in  1888 ;  the  earliest  on  boy- 
cotting in  1886.  By  no  great  majority  the  prevailing  judicial 
opinion  in  America  declares  the  boycott  as  commonly  prac- 
ticed an  illegal  means  (see  Duplex  Printing  Press  Co.  v.  Deer- 
ing,  254  U.  S.  443  j,  while  it  inclines  towards  the  legality  of 
peaceful  picketing.  See  American  Steel  Foundries  v.  Tri-City 
Central  Trades  Council,  257  U.  S.  184.  But  in  some  of  the 
States,  notably  New  York,  both  peaceful  picketing  and  the  boy- 
cott are  declared  permissible.  Judges,  being  thus  called  upon 
to  exercise  a  quasi-legislative  function  and  weigh  relative  social 
values,  naturally  differed  in  their  conclusions  on  such  ques- 
tions. 

In  England,  observance  of  the  rules  of  the  contest  has  been 
enforced  by  the  courts  almost  wholly  through  the  criminal 
law  or  through  actions  at  law  for  compensation.  An  injunc- 
tion wa.s  granted  in  a  labor  dispute  as  early  as  1868.  But  in 
England  resort  to  the  injunction  has  not  bfeen  frequent  and  it 
has  i)l;iycd  no  appreciable  part  there  in  the  conflict  between 
capital  and  labor.  In  America  the  injunction  did  not  secure 
reco^ition  as  a  possible  remedy  until  1888.  When  a  few  years 
later  its  asc  became  extensive  and  conspicuous,  the  controversy 
over  the  remedy  overshadowed  in  bitterness  the  question  of  the 
reUtive  substantive  righte  of  the  parties.    In  the  storms  of  pro- 
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test  against  this  use  many  thoughtful  lawyers  joined.  The 
equitable  remedy,  although  applied  in  accordance  with  estab- 
lished practice,  involved  incidents  which,  it  was  asserted,  en- 
dangered the  personal  liberty  of  wage-earners.  The  acts  en- 
joined were  frequently,  perhaps  usually,  acts  which  were  ah 
ready  crimes  at  common  law  or  had  been  made  so  by  statutes. 
The  issues  in  litigation  arising  out  of  trade  disputes  related 
largely  to  questions  of  fact.  But  in  equity  issues  of  fact  as  of 
law  were  tried  by  a  single  judge,  sitting  without  a  jury. 
Charges  of  violating  an  injunction  were  often  heard  on  affi- 
davits merely,  without  the  opportunity  of  confronting  or  cross- 
examining  witnesses.  Men  found  guilty  of  contempt  were  com- 
mitted in  the  judge's  discretion,  without  either  a  statutory 
limit  upon  the  length  of  the  imprisonment,  or  the  opportunity 
of  effective  review  on  appeal,  or  the  right  to  release  on  bail 
pending  possible  revisory  proceedings.  The  effect  of  the  pro- 
ceeding upon  the  individual  was  substantially  the  same  as  if 
he  had  been  successfully  prosecuted  for  a  crime ;  but  he  was 
denied,  in  the  course  of  the  equity  proceedings,  those  rights  which 
by  the  Constitution  are  commonly  secured  to  persons  charged 
with  a  crime. 

It  was  asserted  that  in  these  proceedings  an  alleged  danger 
to  property,  always  incidental  and  at  times  insignificant,  was 
often  laid  hold  of  to  enable  the  penalties  of  the  criminal  law 
to  be  enforced  expeditiously  without  that  protection  to  the  lib- 
erty of  the  individual  which  the  Bill  of  Rights  was  designed 
to  afford ;  that  through  such  proceedings  a  single  judge  often 
usurped  the  functions  not  only  of  the  jury  but  of  the  police 
department;  that,  in  prescribing  the  conditions  under  which 
strikes  were  permissible  and  how  they  might  be  carried  out,  he 
usurped  also  the  powers  of  the  legislature ;  and  that  incidentally 
he  abridged  the  constitutional  rights  of  individuals  to  free 
speech,  to  a  free  press  and  to  peaceful  assembly. 

It  was  urged  that  the  real  motive  in  seeldng  the  injunction 
was  not  ordinarily  to  prevent  property  from  being  injured  nor 
to  protect  the  owner  in  its  use,  but  to  endow  property  with 
active,  militant  power  which  would  make  it  dominant  over  men. 
In  other  words,  that,  under  the  guise  of  protecting  property 
rights,  the  employer  was  seeking  sovereign  power.  And  many 
disinterested  men,  solicitous  only  for  the  public  welfare,  be- 
lieved that  the  law  of  property  was  not  appropriate  for  dealing 
with  the  forces  beneath  social  unrest ;  that  in  this  vast  strugglo 
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it  was  unwise  to  throw  the  power  of  the  State  on  one  side  or 
the  other  according  to  principles  deduced  from  that  law;  that 
the  problem  of  the  control  and  conduct  of  industry  demanded  a 
solution  of  its  own ;  and  that,  pending  the  ascertainment  of  new 
principles  to  govern  industrj^  it  was  wiser  for  the  State  not 
to  interfere  in  industrial  struggles  by  the  issuance  of  an  in- 
junction. 

After  the  constitutionality  and  the  propriety  of  the  use  of 
the   injunction    in    labor   disputes   was    established   judicially, 
those  who  opposed  the  practice  sought  the  aid  of  Congress  and 
f»f  state  legislatures.     The  bills  introduced  varied  in  character 
and  in  scope.     ^lany  dealt  merely  w^ith  rights;  and,  of  these, 
some  declared,  in  effect,  that  no  act  done  in  furtherance  of  a 
labor  dispute  by  a  combination  of  workingmen  should  be  held 
illegal,  unless  it  would  have  been  so  if  done  by  a  single  indi- 
vidual ;  while  others  purported  to  legalize  specific  practices,  like 
boycotting  or  picketing.     Other  bills  dealt  merely  wdth  the  rem- 
edy; and  of  the.se,  some  undertook  practically  to  abolish  the 
use  of  the   injunction   in   labor  disputes,   while   some   merely 
limited  its  use  either  by   prohibiting  its   issue   under  certain 
conditions  or  by  denying  power  to  restrain  certain  acts.     Some 
bills  undertook   to  modify  both   rights   and   remedies.     These 
lc'gi.slative  proposals  occupied  the  attention  of   Congress  dur- 
ing every  session  but  one  in  the  twenty  years  between  1894 
and    1914.     Reports   recommending  such   legislation   w^ere   re- 
peatedly made  by  the  Judiciary   Committee  of  the  House  or 
that  of  the  Senate;  and  at  some  sessions  by  both.     Prior  to 
1914,  legislation  of  this  character  had  at  several  sessions  passed 
the  House;  and  in  tliat  year  Congress  passed  and  the  Presi- 
dent approved  the  Clayton  Act,  §  20  of  which  is  substantially 
the  same  as  Paragraph  1464  of  the  Arizona  Civil  Code.    Act  of 
October  15,  1914,  c.  323,  38  Stat.  730,  738. 

Such  was  the  diversity  of  view  concerning  peaceful  picket- 
ing and  the  boycott  expressed  in  judicial  decisions  and  legisla- 
tion in  English-speaking  countries  when  in  1913  the  new  State 
of  Arizona,  in  establishing  its  judicial  system,  limited  the  use 
of  the  injunction  and  when  in  1918  its  Supreme  Court  w^as 
railed  upon  to  declare  for  the  first  time  the  law  of  Arizona  on 
these  subjects.  The  case  of  Truax  v.  Bi.sbee  Local  No.  380, 
19  Ariz.,  379,  presented  facts  identical  with  those  of  the  case  at 
bar.  In  that  case  the  Supreme  Court  made  its  decision  on 
four  controverted  points  of  law.    In  the  first  place,  it  held  that 
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the  officials  of  the  union  were  not  outsiders  with  no  justifica- 
tion for  their  acts  (19  Ariz.  379,  390).  In  the  second  place, 
rejecting  the  \dew  held  by  the  federal  courts  and  the  major- 
ity of  the  state  courts  on  the  illegality  of  the  boycott,  it  spe- 
cifically accepted  the  law  of  New  York,  Montana  and  Cali- 
fornia, citing  the  decisions  of  those  States  (19  Ariz.  379,  388, 
390).  In  the  third  place,  i'«  rejected  the  law  of  New  Jersey, 
Minnesota  and  Pennsylvania  that  it  is  illegal  to  circularize  an 
employer's  customers,  and  again  adopted  the  rule  declared  in  the 
decisions  of  the  courts  of  New  York,  Montana,  California  and 
Connecticut  (19  Ariz.  379,  389).  In  deciding  these  three  points 
the  Supreme  Court  of  Arizona  made  a  -choice  between  well- 
established  precedents  laid  down  on  either  side  by  some  of  the 
strongest  courts  in  the  country.  Can  this  court  say  that  thereby 
it  deprived  the  plaintiff  of  his  property  without  due  process 
of  law? 

The  fourth  question  requiring  decision  was  whether  peace- 
ful picketing  should  be  deemed  legal.  Here,  too,  each  of  the 
opposing  views  had  the  support  of  decisions  of  strong  courts. 
If  the  Arizona  court  had  decided  that  by  the  common  law  of 
the  State  the  defendants  might  peacefully  picket  the  plaintiffs, 
its  decision,  like  those  of  the  courts  of  Ohio,  Minnesota,  Mon- 
tana, New  York,  Oklahoma  and  New  Hampshire,  would  surely 
not  have  been  open  to  objection  under  the  Federal  Constitu- 
tion; for  this  court  has  recently  held  that  peaceful  picketing 
is  not  unlawful.  American  Steel  Foundries  v.  Tri-City  Cen- 
tral Trades  Council,  supra.  The  Supreme  Court  of  Arizona 
found  it  unnecessary  to  determine  what  was  the  common  law 
of  the  State  on  that  subject,  because  it  construed  Paragraph 
1464  of  the  Civil  Code  as  declaring  peaceful  picketing  to  be 
legal.  In  the  case  at  bar,  commenting  on  the  earlier  case,  the 
court  said:  **The  statute  adopts  the  view  of  a  number  of 
courts  which  have  held  'picketing,'  if  peaceably  carried  on 
for  a  lawful  purpose,  to  be  no  violation  of  any  legal  right  of 
the  party  whose  place  of  business  is  'picketed,'  and  whether  as 
a  fact  the  picketing  is  carried  on  by  peaceful  means,  as  against 
the  other  view,  taken  by  the  federal  courts  and  many  of  the 
state  courts,  that  picketing  is  per  se  unlawful."  Shortly  be- 
fore that  decision  the  Criminal  Court  of  Appeals  of  Oklalioma 
had  placed  a  similar  construction  upon  a  statute  of  that  State, 
declaring  that  *'the  doctrine  [that  picketing  is  not  per  se  un- 
lawful] represents  the  trend  of  legal  thought  of  modern  times, 
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and  is  specifically  reflected  in  the  statute  above  construed." 
Ex  parte  Swcitzcr,  13  Old.  Or.  154,  160.  See  St.  Louis  v. 
Ciloner,  210  ^lo.  502.  A  State,  which  despite  the  Fourteenth 
Amendment  possesses  the  power  to  impose  on  employers  without 
fault  unlimited  liability  for  injuries  suffered  by  employees,  and 
to  limit  the  freedom  of  contract  of  some  employers  and  not  of 
others,  surely  does  not  lack  the  power  to  select  for  its  citizens 
that  one  of  conflicting  views  on  boycott  by  peaceful  picketing 
which  its  legislature  and  highest  court  consider  will  best  meet 
its  conditions  and  secure  the  public  welfare. 

The  Supreme  Court  of  Arizona,  having  held  a^  a  rule  of 
Rub.stantive  law  that  ihe  boycott  as  here  practiced  was  legal  at 
common  law;  and  that  the  picketing  was  peaceful  and,  hence, 
legal  under  the  statute  (whether  or  not  it  was  legal  at  common 
law),  necessarily  denied  the  injunction,  since,  in  its  opinion, 
the  defendants  had  committed  no  legal  wrong  and  were  threat- 
ening none.     But  even  if  this  court  should  hold  that  an  em- 
ployer has  a  constitutional  right  to  be  free  from  interference 
by  such  a  boycott  or  that  the  picketing  practiced  was  not  in 
fact  peaceful,  it  does  not  follow  that  Arizona  would  lack  the 
power  to  refuse  to  protect  that  right  by  injunction.     For  it  is 
clear  that  the  refusal  of  an  equitable  remedy  for  a  tort  is  not 
necessarily  a  denial  of  due  process  of  law.    And  it  seems  to  be 
equally  clear  that  such  refusal  is  not  necessarily  arbitrary  and 
unrea.sonable  when  applied  to  incidents  of  the  relation  of  em- 
ployer and  employee.     The  considerations  which  show  that  the 
refusal  is  not  arbitrary  or  unreasonable  show  likewise  that  such 
refusal  does  not  necessarily  constitute  a  denial  of  equal  pro- 
toction  of  the  laws  merely  because  some,   or  even  the   same, 
property  rights  which  are  excluded  by  this  statute  from  pro- 
tection by  injunction,  receive  such  protection  under  other  cir- 
cumstances, or  between  persons  standing  in  different  relations. 
The  acknowledged  legislative  discretion  exerted  in  classification, 
80  frequently  applied  in  defining  rights,  extends  equally  to  the 
irrant  of  remedies.     It  is  for  the  legislature  to  say — within  the 
broad  limits  of  the  discretion  which  it  possesses — w^hethcr  or 
not  the  remedy  for  a  wrong  shall  be  both  criminal  and  civil 
and  whether  or  not  it  shall  be  both  at  law  and  in  equity. 

A  State  Ls  free  since  the  adoption  of  the  Fourteenth  Amend- 
ment, as  it  was  before,  not  only  to  determine  what  system  of 
law  shall  prevail  in  it,  but,  also,  by  what  processes  legal  rights 
may  be  as.scrtcd,  and  in  what  courts  they  may  be  enforced. 
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:\Iissour]*  V.  Lewis,  101  U.  S.  22,  31;  Iowa  Central  Ry.  Co.  v. 
Iowa,  160  U.  S.  389.  As  a  State  may  adopt  or  reject  trial  by 
jury.  Walker  v.  Sauvinet,  92  U.  S.  90;  or  adopting  it  may 
retain  or  discard  its  customary  incidents,  Hayes  v.  Missouri, 
120  U.  S.  68;  Brown  v.  New  Jersey,  175  U.  S.  172;  Maxwell 
V.  Dow,  176  U.  S.  581 ;  as  a  State  may  grant  or  withhold  review 
of  a  decision  by  appeal,  Reetz  v.  Michigan,  188  U.  S.  505 ;  so  it 
may  determine  for  itself,  from  time  to  time,  whether  the  pro- 
tection which  it  affords  to  property  rights  through  its  courts 
shall  be  given  by  means  of  the  preventive  remedy  or  exclusively 
by  an  action  at  law  for  compensation. 

Nor  is  a  State  obliged  to  protect  all  property  rights  by  in- 
junction merely  because  it  protects  some,  even  if  the  attending 
circumstauQes  are  in  some  respects  similar.  The  restraining 
power  of  equity  might  conceivably  be  applied  to  every  intended 
violation  of  a  legal  right.  On  grounds  of  expediency  its  ap- 
plication is  commonly  denied  in  cases  where  there  is  a  remedy 
at  law  which  is  deemed  legally  adequate.  But  an  injunction 
has  been  denied  on  grounds  of  expediency  in  many  cases  where 
the  remedy  at  law  is  confessedly  not  adequate.  This  occurs 
whenever  a  dominant  public  interest  is  deemed  to  require  that 
the  preventive  remedy,  otherwise  available  for  the  protection  of 
private  rights,  be  refused  and  the  injured  party  left  to  such 
remedy  as  courts  of  law  may  afford.  Thus,  courts  ordinarily 
refuse,  perhaps  in  the  interest  of  free  speech,  to  restrain  ac- 
tionable libels.  Boston  Diatite  Co.  v.  Florence  Manufacturing 
Co.,  114  Mass.  69 ;  Prudential  Assurance  Co.  v.  Knott,  L.  R. 
10  Ch.  App.  142.  In  the  interest  of  personal  liberty  they  ordi- 
narily refuse  to  enforce  specifically,  by  mandatory  injunction 
or  otherwise,  obligations  involving  personal  service.  Arthur  v. 
Oakes,  63  Fed.  310,  318 ;  Davis  v.  Foreman,  [1894]  3  Ch.  654, 
657;  Gossard  v.  Crosby,  132  la.  155,  163,  164.  In  the  desire 
to  preserve  the  separation  of  governmental  powers  they  have 
declined  to  protect  by  injunction  mere  political  rights,  Giles  v. 
Harris,  189  U.  S.  475 ;  and  have  refused  to  interfere  with 
the  operations  of  the  police  department.  Davis  v.  American 
Society  for  the  Prevention  of  Cruelty  to  Animals,  75  N.  Y. 
362 ;  Delaney  v.  Flood,  183  N.  Y.  323 ;  compare  Bisbee  v.  Ari- 
zona Insurance  Agency,  14  Ariz.  313.  Instances  are  numerous 
where  protection  to  property  by  way  of  injunction  has  been 
refused  solely  on  the  ground  that  .serious  public  inconvenience 
would  result  from  restraining  the  act  complained  of.     Such, 
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for  example,  was  the  case  where  a  neighboring  land  owner 
sought  to  restrain  a  smelter  from  polluting  the  air,  but  that 
relief,  if  granted,  would  have  necessitated  shutting  down  the 
plant  and  this  would  have  destroyed  the  business  and  impaired 
the  means  of  livelihood  of  a  large  community.  There  are  also 
numerous  instances  where  the  circumstances  would,  according 
to  general  equity  practice,  have  justified  the  issue  of  an  in- 
junction, but  it  was  refused  solely  because  the  right  sought  to 
be  enforced  was  created  by  statute,  and  the  courts,  applying  a 
familiar  rule,  held  that  the  remedy  provided  by  the  statute  was 
exclusive. 

Such  limitations  upon  the  use  of  the  injunction  for  the 
protection  of  private  rights  have  ordinarily  been  imposed  in  the 
interest  of  the  public  by  the  court  acting  in  the  exercise  of  its 
broad  discretion.  But,  in  some  instances,  the  denial  of  the 
preventive  remedy  because  of  a  public  interest  deemed  para- 
mount, has  been  expressly  commanded  by  statute.  Thus,  the 
courts  of  the  United  States  have  been  prohibited  from  staying 
proceedings  in  any  court  of  a  State,  Judicial  Code,  §  265 ;  and 
also  from  enjoining  the  illegal  assessment  and  collection  of 
taxes.  Revised  Statutes,  §  3224;  Snyder  v.  Marks,  109  U.  S. 
189;  Dodge  v.  Osbom,  240  U.  S.  118.  What  Congress  can  do 
in  curtailing  the  equity  power  of  the  federal  courts,  state  legis- 
latures may  do  in  curtailing  equity  powers  of  the  state  courts; 
unless  prevented  by  the  constitution  of  the  State.  In  other 
words  States  are  free  since  the  adoption  of  the  Fourteenth 
Amendment  as  they  were  before,  either  to  expand  or  to  contract 
their  equity  jurisdiction.  The  denial  of  the  more  adequate 
equitable  remedy  for  private  wrongs  is  in  essence  an  exercise 
of  the  police  power,  by  which,  in  the  interest  of  the  public  and 
in  order  to  preserve  the  liberty  and  the  property  of  the  great 
majority  of  the  citizens  of  a  State,  rights  of  property  and  the 
liberty  of  the  individual  must  be  remoulded,  from  time  to  time, 
to  meet  the  changing  needs  of  society. 

For  the.se  rea.sons,  as  well  as  for  others  stated  by  Mr.  Justice 
Holmes  and  Mr.  Ju.stice  Pitney,  in  which  I  concur,  the  judg- 
ment of  the  Supreme  Court  of  Arizona  should,  in  my  opinion, 
be  aflRrmed: — first,  because  in  permitting  damage  to  be  in- 
flicted by  means  of  l)oycott  and  peaceful  picketing  Arizona  did 
not  deprive  the  plaintiffs  of  property  without  due  process  of 
law  or  deny  them  equal  protection  of  the  laws;  and  secondly. 
becatise,  if  Arizona  was  constitutionally  prohibited  from  adopt- 
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ing  this  rule  of  substantive  law,  it  was  still  free  to  restrict  the 
extraordinary  remedies  of  equity  where  it  considered  their  ex- 
ercise to  be  detrimental  to  the  public  welfare,  since  such  re- 
striction was  not  a  denial  to  the  employer  either  of  due  process 
of  law  or  of  equal  protection  of  the  laws. 

Note. — In  cases  involving  the  taxing  power  the  Supreme  Court  is 
less  rigorous  in  the  application  of  the  equal  protection  clause  of  the 
Fourteenth  Amendment  than  it  is  in  cases  involving  the  regulative 
power  of  the  States.  The  power  to  tax  is  an  indispensable  attribute 
of  government.  No  political  society  can  exist  without  it.  The  burden 
of  taxation  must  be  shared,  directly  or  indirectly,  by  every  person 
living  under  the  protection  of  government.  Since  it  is  a  power  which 
every  government  must  exercise  in  order  to  exist  and  since  no  sub- 
ject of  government  can  escape  its  burden,  the  Supreme  Court  recog- 
nizes that  the  legislative  authority  must  be  allowed  wide  latitude 
in  its  choice  of  forms  of  taxation  and  in  the  distribution  of  its  bur- 
dens. Classifications  for  purposes  of  taxation  are  therefore  scrutinized 
with  much  more  leniency  than  are  classifications  under  the  police 
power.  See  the  opinion  of  Mr.  Justice  Harlan  in  Connolly  v.  Union 
Sewer  Pipe  Co.  (1902),  184  U.  S.  540. 

In  view  of  the  complicated  social  and  economic  relations  of  in- 
dividuals, it  would  hardly  be  possible  for  an  equitable  system  of  laws 
to  be  framed  if  legislation  for  special  classes  could  not  be  adopted. 
The  Supreme  Court  has  steadfastly  maintained  that  classification  of 
itself  does  not  necessarily  deprive  the  persons  affected  of  the  equal 
protection  of  the  laws.  Legislation  must  deal  with  society  as  it  is. 
An  iron  rule  of  uniformity,  which  has  so  frequently  been  held  to 
be  impossible  in  systems  of  taxation,  is  equally  impossible  in  other 
forms  of  legislation.  Equality  is  to  be  distinguished  from  uniformity. 
There  is  no  deprivation  of  equal  protection  by  a  classification  which 
has  a  just  and  reasonable  basis  and  which  affects  alike  all  persons 
who  are  similarly  situated.  The  relations  with  which  legislation  must 
deal  are  so  numerous  and  varied  that  it  is  impossible  to  formulate  a 
description  of  permissible  classifications  which  would  cover  all  cases, 
but  the  fundamental  principles  which  apply  have  nowhere  been  better 
summarized  than  in  Lindsley  v.  Natural  Carbonic  Gas  Co.  (1911),  220 
U.  S.  61,  where  in  answer  to  the  contention  that  the  statute  under 
consideration  was  obnoxious  to  the  equal  protection  clause,  Mr.  Justice 
Van  Devanter  said: 

The  rules  by  which  this  contention  must  be  tcoced,  as  is 
shown  by  repeated  decisions  of  this  court,  are  these:  1.  The 
equal  protection  clause  of  the  Fourteenth  Amendment  does' 
not  take  from  the  State  the  power  to  classify  in  the  adoption 
of  police  laws,  but  admits  of  the  exercise  of  a  wide  scope  of 
discretion  in  that  regard,  and  avoids  what  is  done  only  when 
It  is  without  any  reasonable  basis,  and  therefore  Is  purely 
arbitrary.  2.  A  classification  having  some  reasonable  basis 
does  not  offend  against  that  clause  merely  because  it  is  not 
made   with    mathematical   nicety,   or   because   In   practice    it 
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results   In   some   Inequality.     3.     When    the   classification   in 
such  a  law  is  called  in  question,  if  any  state  of  facts  reason- 
ably can  be  conceived  that  would  sustain  it,  the  existence  of 
that  state  of  facts  at  the  time  the  law  was  enacted  must  be 
assumed.    4.    One  who  assails  the  classification  in  such  a  law 
must  carry  the  burden  of  showing  that  it  does  not  rest  upon 
any  reasonable  basis,  but  js  essentially  arbitrary. 
Clai?sification  in  law,  as  in  other  departments  of  life,  is  the  group- 
ing of  things  because  they  "agree  with  one  another  in   certain  par- 
ticulars and   differ  from  other  things   in   those   particulars,"   Billings 
V.  Illinois  (1903),  188  U.  S.  97.    But  not  all  classifications  which  are 
inherently  correct  may  serve  as  a  basis  of  legislation.     "Red  things 
may  be  associated  by  reason  of  their  redness,  with  disregard  of  all 
other  resemblances  or  distinctions.     Such  classification  would  be  logi- 
cally appropriate.     Apply  it  further:    make  a  rule  of  conduct  depend 
upon   it   and  distinguish   in  legislation   between   red-haired  men   and 
black-haired   men   and   the   classification   would   immediately  be   seen 
to  be  wrong:    It  would  have  only  arbitrary  relation  to   the   purpose 
and  province  of  legislation.    The  power  of  legislation  over  the  subject- 
matter  Is  hence  to  be  considered,"  Tanner  v.  Little  (1916),  240  U.  S. 
369. 

The  most  skillfully  devised  classification  may  in  some  instances 
work  injustice,  but  that  does  not  invalidate  it.  "Constitutional  law," 
said  Mr.  Justice  Holmes,  "like  other  mortal  contrivances,  has  to  take 
some  chances,"  Blinn  v.  Nelson  (1911),  222  U.  S.  1.  "Classification 
ne^  not  be  either  logically  appropriate  or  scientifically  accurate. 
The  problems  which  are  met  in  the  government  of  human  beings  are 
differeDt  from  those  involved  In  the  examination  of  the  objects  of  the 
physical  world,  and  assigning  them  to  their  proper  associates,"  Dis- 
trict of  Columbia  v.  Brooke  (1909),  214  U.  S.  138.  "Legislation  cannot 
be  Judged  by  theoretical  standards.  It  must  be  tested  by  the  concrete 
conditions  which  Induced  It,"  Mutual  Loan  Co.  v.  Martell  (1911),  222 
U.  S.  225.  "If  an  evil  is  specially  experienced  in  a  particular  branch 
of  business,  the  Constitution  embodies  no  prohibition  of  laws  con- 
fined to  the  evil,  or  doctrinaire  requirement  that  they  should  be 
couched  In  all-embracing  terms.  It  does  not  forbid  the  cautious  ad- 
Tance,  step  by  step,  and  the  distrust  of  generalities  which  sometimes 
have  been  the  weakness,  but  often  the  strength,  of  English  legisla- 
tion." Carroll  v.  Greenwich  Insurance  Co.  (1905),  199  U.  S.  401,  An 
ordlnaoce  regulating  the  conduct  of  laundries  is  not  invalid  because 
the  dty  has  not  undertaken  to  regulate  other  businesses,  Soon  Hing 
T.  Crowley  (1«S.').  113  U.  S.  703.  and  a  city  may  regulate  the  sale  of 
milk  without  regulating  the  sale  of  other  foods.  New  York  ex  rel. 
Llf'»)rrman  r.  Van  De  Carr  (1905),  199  U.  S.  552.  Workmen's  com- 
p«Daatlon  acts  are  not  Invalid  because  they  do  not  apply  to  all  classes 
of  w-^—"  ClasKlflcation,  if  based  upon  reasonable  considerations, 
!•  P*  >■     Henrc  the   exclusion   by  the  legislature   of   Texas   of 

railway  omployees  may  have  been  based  upon  the  existence  of  the 
Fed(>ral  r~-'  - -rs*  Liability  Act  which  applies  to  all  railway  em- 
ployees '  In  Interstate  commerce  or  may  have  been  due  to 
the  diraculty  of  determining  In  a  particular  instance  whether  an  em 


NOTE.  1149 

ployee  was  engaged  at  the  time  of  injury  In  interstate  or  in  intra- 
state commerce,  Middleton  v.  Texas  Power  &  Light  Co,  (1919),  249 
U.  S.  152.  The  New  York  Workmen's  Compensation  Act  was  not  ex- 
tended to  farm  laborers  and  domestic  servants  and  this  classification 
was  sustained  on  the  ground  that  the  risks  incurred  by  such  em- 
ployees were  relatively  patent,  simple  and  familiar,  New  York  Central 
Ry.  V.  White  (1917),  243  U.  S.  188.  Classification  upon  the  basis  of 
the  number  of  employees  engaged  under  a  single  employer  was  sus- 
tained in  Jeffrey  Manufacturing  Co.  v.  Blagg  (1915),  235  U.  S.  571. 

Among  the  innumerable  cases  dealing  with  the  relation  of  legis- 
lation for  classes  to  the  equal  protection  clause  of  the  Constitution 
see  Missouri  v.  Lewis  (1880),  101  U.  S.  22  (a  State  may  provide  dif- 
ferent judicial  remedies  in  different  judicial  districts);  Gulf,  C.  & 
S.  F.  Ry.  V.  Ellis  (1897),  165  U.  S.  150  (a  State  may  not  impose  on 
railways  a  penalty  for  non-payment  of  debts  which  is  not  imposed 
on  others  for  the  same  delinquency) ;  McDonald  v.  Massachusetts 
(1901),  180  U.  S.  311  (habitual  criminals  may  be  given  a  heavier 
penalty);  Cotting  v.  Kansas  City  Stockyards  Co.  (1901),  183  U.  S. 
79  (a  State  may  not  exempt  from  its  rate  regulations  those  doing 
less  than  a  certain  amount  of  business) ;  Seaboard  Air  Line  Ry.  v. 
Seegers  (1907),  207  U.  S.  73  (common  carriers  not  settling  claims 
within  forty  days  of  presentation  may  be  penalized);  Muller  v.  Ore- 
gon (1908),  208  U.  S.  412  (different  hours  of  labor  for  the  two  sexes 
may  be  prescribed  by  law);  Finley  v.  California  (1911),  222  U.  S.  28 
(heavier  penalty  for  assault  may  be  imposed  on  life  prisoners  than 
on  other  prisoners);  Adams  v.  Milwaukee  (1913),  228  U.  S.  572 
(inspection  of  milk  cows  within  and  without  a  city  governed  by  dif- 
ferent rules);  Sturges  &  Burn  Mfg.  Co.  v.  Beauchamp  (1913),  231 
U.  S.  320  (statute  applicable  only  to  laborers  under  16  years  of  age)  ; 
Baccus  V.  Louisiana  (1914),  232  U.  S.  334  (prohibition  of  sale  of 
drugs  by  peddlers);  Eberle  v.  Michigan  (1914),  232  U.  S.  700  (per- 
mitting sale  of  liquor  only  by  druggists);  Missouri,  K.  &  T.  Ry.  v. 
Cade  (1914),  233  U.  S.  642  (statute  for  facilitating  settlement  of  small 
claims);  Kansas  City  Southern  Ry.  v.  Anderson  (1914),  233  U.  S.  325 
(imposition  of  double  damages  on  railways  and  not  on  other  defend- 
ants);  Smith  V.  Texas  (1914),  233  U.  S.  630  (requiring  a  conductor  to 
have  had  two  years'  experience  as  a  brakeman) ;  Keokee  Coke  Co. 
V.  Taylor  (1914),  234  U.  S.  224  (requiring  a  certain  method  of  paying 
laborers  in  some  industries  and  not  in  others) ;  Easterling  Lumber 
Co.  V.  Pierce  (1914),  235  U.  S.  380  (classification  of  employees  based 
on  use  of  engines  in  a  statute  abolishing  the  fellow-servant  rule) ; 
Miller  v.  Wilson  (1915),  236  U.  S. '373  (restrictions  on  women's  hours 
of  labor);  Bosley  v.  McLaughlin  (1915),  236  U.  S.  385  (provisions  as 
to  graduate  nurses  not  applied  to  other  nurses) ;  Miller  v.  Strahl 
(1915),  239  U.  S.  426  (night  watchmen  may  be  required  in  hotels  hav- 
ing more  than  fifty  rooms);  Rast  v.  Van  Deman  &  Lewis  Co.  (1916), 
240  U.  S.  342  (businesses  using  trading  stamps  may  be  separately 
classified);  Omaechevarria  v.  Idaho  (1918),  246  U.  S.  343  (a  State 
grazing  law  may  give  a  preference  to  cattle  owners  In  prior  occu 
pancy  which  Is  not  given  to  sheep  owners  In  prior  occupancy) ;  Mil- 
waukee Electric  Ry.  &  Light  Co.  v.  Milwaukee   (1920),  252  U.  S.  100 
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(uniformity  In  Judicial  decisions  Is  not  an  essential  part  of  equal 
protection):  Lower  Vein  Coal  Co.  v.  Industrial  Board  (1921),  255 
U.  S.  144  (coal  mining  may  be  distinguished  from  other  hazardous 
occupations):  Heisler  v.  Thomas  Colliery  Co.  (1922),  260  U.  S.  245 
(bituminous  and  anthracite  coal  may  be  separately  classified);  Dur- 
ham Public  Service  Co.  v.  Durham  (1923),  261  U.  S.  149  (special  ob- 
li^tions  may  be  placed  on  street  railways  as  to  paving  of  streets) ; 
Packard  v.  Banton  (1924),  264  U.  S.  140  (motor  vehicles  carrying 
imssengers  for  hire  In  certain  cities  may  constitute  a  separate  class) ; 
Radlce  v.  New  York  (1924),  264  U.  S.  292  (waitresses  in  restaurants 
in  cerluin  cities  may  constitute  a  separate  class). 


CHAPTER  Xn. 

THE  POLICE  POWER. 

Section  1.     The  Promotion  of  the  General  Welfare. 

LAWTON  V.  STEELE. 

SUPBEME   COUBT   OF   THE   UNITED    STATES.      1894. 

152  United  States,  133. 

Error  to  the  Supreme  Court  of  the  State  of  New  York. 

[In  1880  the  Legislature  of  New  York  passed  an  act  pro- 
viding that  any  net  used  for  taking  fish  in  the  waters  of  New 
York  or  upon  the  shores  contrary  to  any  statute  applicable 
thereto  is  declared  to  be  "a  public  nuisance,  and  may  be  abated 
and  summarily  destroyed  by  any  person  .  .  .  and  no  action 
for  damages  shall  lie  .  .  .  on  account  of  any  such  seizure 
or  destruction."  Steele,  a  game  and  fish  protector  appointed 
by  the  Governor  of  New  York,  seized  and  destroyed  certain 
nets  belonging  to  Lawton  and  others  which  were  being  used 
contrary  to  law.  The  owners  brought  an  action  for  conversion 
and  obtained  judgment  for  $216  and  costs.  On  appeal  to  the 
General  Term  this  judgment  was  reversed,  a  new  trial  ordered, 
and  a  further  appeal  was  allowed  to  the  Court  of  Appeals  which 
affirmed  the  order  of  the  General  Term  and  ordered  a  judgment 
absolute  for  the  defendant.  119  N.  Y.  226.  Plaintiffs  then  sued 
out  a  writ  of  error.] 

Mr.  Justice  Brown  .  .  .  delivered  the  opinion  of  the 
court.     .     .     . 

This  last  section  [quoted  in  the  statement  of  facts]  was  al- 
leged to  be  unconstitutional  and  void  for  three  reasons:  1, 
as  depriving  the  citizen  of  his  property  without  due  process  of 
law;  2,  as  being  in  restraint  of  the  liberty  of  the  citizen;  3, 
as  being  an  interference  with  the  admiralty  and  maritime 
jurisdiction  of  the  United  States. 

The  trial  court  ruled  the  first  of  the  above  propositions  in 
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plaintifTs'  favor,  and  the  others  against  them,  and  judgment  was 
tliereupon  entered  in  favor  of  the  phiintiffs. 

The  constitutionality  of  the  section  in  question  was,  however, 
sustained  by  the  General  Term  and  by  the  Court  of  Appeals, 
upon  the  ground  of  its  being  a  lawful  exercise  of  the  police 
power  of  the  State. 

The  extent  and  limits  of  what  is  known  as  the  police  power 
have  been   a    fruitful   subject   of   discussion   in  the    appellate 
courts  of  nearly  every  State  in  the  Union.     It  is  universally 
conceded  to  include  everything  essential  to  the  public  safety, 
health,  and  morals,  and  to  justify  the  destruction  or  abatement, 
by  summary  proceedings,  of  whatever  may  be  regarded  as  a 
public  nuisance.     Under  this  power  it  has  been  held  that  the 
State  may  order  the  destruction  of  a  house  falling  to  decay  or 
othenvi.se  endangering  the  lives  of  passers-by;  the  demolition 
of  such  as  are  in  th6  path  of  a  conflagration;  the  slaughter  of 
di.seased    cattle;   the   destruction   of   decayed    or   unwholesome 
food ;  the  prohibition  of  wooden  buildings  in  cities ;  the  regula- 
tion of  railways  and  other  means  of  public  conveyance,  and 
of  interments  in  burial  grounds;  the  restriction  of  objectionable 
trades  to  certain  localities;  the  compulsory  vaccination' of  chil- 
dren; the  confinement  of  the  insane  or  those  afflicted  with  con- 
tagious diseases;  the  restraint  of  vagrants,  beggai^,  and  habit- 
ual drunkards;   the   suppression   of   obscene   publications   and 
houses  of  ill  fame ;  and  the  prohibition  of  gambling  houses  and 
places  where  intoxicating  liquors  are  sold.     Beyond  this,  how- 
ever, the  State  may  interfere  wherever  the  public  interests  de- 
mand it,  and  in  this  particular  a  large  discretion  is  necessarily 
vested  in  the  legislature  to  determine,  not  only  what  the  in- 
terests of  the  public  require,  but  what  measures  are  necessary 
for  the  protection  of  such  interests.     Barbier  v.  Connolly,  113 
U.  S.  27;  Kidd  V.  Pearson,  128  U.  S.  1.     To  justify  the  State  in 
thus  interposing  its  authority  in  behalf  of  the  public,  it  must 
appear,  first,  that  the  interests  of  the  public  generally,  as  dis- 
tin^ishod  from  those  of  a  particular  class,  require  sucli  in- 
terferrnoe;  and,  second,  that  the  means  are  reasonably  neces- 
sary for  the  accomj)lishment  of  the  purpose,  and  not  unduly 
oppressive  upon  individuals.     Tlie  legislature  may  not,  under 
the  gui.se  of  protecting  the  public  interests,  arbitrarily  interfere 
with  private  business,  or  impose  unusual  and  unnecessary  re- 
strictions upon  lawful  occupations.     In  other  words,  its  deter- 
mination as  to  what  is  a  proper  exercise  of  its  police  powers  is 
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not  final  or  conclusive,  but  is  subject  to  the  supervision  of  the 
courts.     .     .     . 

The  preservation  of  game  and  fish,  however,  has  always  been 
treated  as  within  the  proper  domain  of  the  police  power,  and 
laws  limiting  the  season  within  which  birds  and  wild  animals 
may  be  killed  or  exposed  for  sale,  and  prescribing  the  time  and 
manner  in  which  fish  may  be  caught,  have  been  repeatedly  up- 
held by  the  courts.  Thus  in  Smith  v.  Maryland,  18  How.  71,  it 
was  held  that  the  State  had  a  right  to  protect  its  fisheries  in 
Chesapeake  Bay  by  making  it  unlawful  to  take  or  capture 
oysters  with  a  scoop  or  drag,  and  to  inflict  the  penalty  of  for- 
feiture upon  the  vessel  employed  in  this  pursuit.  The  avowed 
object  of  the  act  was  to  prevent  the  destruction  of  the  oysters 
by  the  use  of  particular  instruments  in  taking  them.  ''It  does 
not  touch,"  said  the  court,  'Hhe  subject  of  the  common  lib- 
erty of  taking  oj'sters  save  for  the  purpose  of  guarding  it  from 
injury  to  whomsoever  it  may  belong  and  by  whomsoever  it 
may  be  enjoyed."  It  was  held  that  the  right  of  forfeiture 
existed,  even  though  the  vessel  was  enrolled  for  the  coasting 
trade  under  the  act  of  Congress.  So  in  Smith  v.  Levinus,  8 
N.  Y.  472,  a  similar  act  was  held  to  be  valid,  although  it  vested 
certain  legislative  powers  in  boards  of  supervisors,  authorizing 
them  to  make  laws  for  the  protection  of  shell  and  other  fish. 
In  State  v.  Roberts,  59  N.  H.  256,  which  was  an  indictment 
for  taking  fish  out  of  navigable  waters  out  of  the  season  pre- 
scribed by  statute,  it  was  said  by  the  court:  "At  common 
law  the  right  of  fishing  in  navigable  waters  was  common  to  all. 
The  taking  and  selling  of  certain  kinds  of  fish  and  game  at 
certain  seasons  of  the  year  tended  to  the  destruction  of  the 
privilege  or  right  by  the  destruction  consequent  upon  the  un- 
restrained exercise  of  the  right.  This  is  regarded  as  injurious 
to  the  community,  and,  therefore,  it  is  within  the  authority  of 
the  legislature  to'  impose  restriction  and  limitation  upon  the 
time  and  manner  of  taking  fish  and  game,  considered  valuable 
as  articles  of  food  or  merchandise.  For  this  purpose  fish  and 
game  laws  are  enacted.  The  power  to  enact  such  laws  has  long 
been  exercised,  and  so  beneficially  for  the  public  that  it  ought 
not  now  to  be  called  into  question."  Commonwealth  v.  Chapin, 
5  Pick.  199:  McCready  v.  Virginia,  94  U.  S.  391;  Vinton  v. 
Welsh,  9  Pick.  87,  92;  Commonwealth  v.  Essex  County,  13 
Gray,  239,  248;  Phelps  v.  Racey,  60  N.  Y.  10;  Holyoke  Co.  v. 
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Lyman,  15  Wall.  500;  Gentile  v.  State,  29  Indiana,  409;  State 
v.'  Lewis,  137  Ind.  344. 

As  the  waters  referred  to  in  the  act  are  unquestionably  within 
the  jurisdiction  of  the  State  of  New  York,  there  can  be  no  valid 
objection  to  a  law  regulating  the  manner  in  which  fishing  in 
these  waters  shall  be  carried  on.  Hooker  v.  Cummings,  20 
Johns.  91.  The  duty  of  preserving  the  fisheries  of  a  State  from 
extinction,  by  prohibiting  exhaustive  methods  of  fishing,  or  the 
use  of  such  destructive  instruments  as  are  likely  to  result  in  the 
extermination  of  the  young  as  well  as  the  mature  fish,  is  as  clear 
as  its  power  to  secure  to  its  citizens,  as  far  as  possible,  a  supply 
of  any  other  wholesome  food. 

The  main,  and  only  real  difficulty  connected  with  the  act  in 
(juestion  is  in  its  declaration  that  any  net,  etc.,  maintained  in 
violation  of  any  law  for  the  protection  of  fisheries,  is  to  be 
treated  as  a  public  nuisance,  ''and  may  be  abated  and  sum- 
marily destroyed  by  any  person,  and  it  shall  be  the  duty  of  each 
and  everj^  protector  aforesaid  and  every  game  constable  to  seize, 
remove,  and  forthwith  destroy  the  same."  The  legislature, 
however,  undoubtedly  possessed  the  power  not  only  to  prohibit 
fishing  by  nets  in  these  waters,  but  to  make  it  a  criminal  offense, 
and  to  take  such  measures  as  were  reasonable  and  necessary  to 
prevent  such  offenses  in  the  future.  It  certainly  could  not  do 
this  more  effectually  than  by  destroying  the  means  of  the  of- 
fen.se.  If  the  nets  were  being  used  in  a  manner  detrimental 
to  the  interests  of  the  public,  we  think  it  was  within  the  power 
(»f  the  legislature  to  declare  them  to  be  nuisances,  and  to  au- 
thorize the  officers  of  the  State  to  abate  them.  Hart  v.  Albany, 
9  Wend.  571 ;  Meeker  v.  Van  Rensselaer,  15  Wend.  397.  An 
act  of  the  legi.slature  which  has  for  its  object  the  preservation 
of  the  public  interests  against  the  illegal  depredations  of  private 
individuals  ought  to  be  sustained,  unless  it  is  plainly  violative  of 
the  Con.stitution,  or  subversive  of  private  rights.  In  this  case 
there  can  be  no  doubt  of  the  right  of  the  legislature  to  author- 
ize judicial  proceedings  to  be  taken  for  the  condemnation  of  the 
nets  in  question,  and  their  sale  or  destruction  by  process  of  law. 
Congress  has  a-sstuned  this  power  in  a  large  number  of  cases,  by 
authorizing  the  condemnation  of  property  which  has  been  made 
use  of  for  the  purpose  of  defrauding  the  revenue.  Examples  of 
this  are  vessels  illegally  registered  or  owned,  or  employed  in 
Krauggling  or  other  illegal  traffic;  distilleries  or  breweries  il- 
legally carried  on  or  operated,  and  buildings  standing  upon  or 
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near  the  boundary  line  between  the  United  States  and  another 
country,  and  used  as  depots  for  smuggling  goods.  In  all  these 
cases,  however,  the  forfeiture  was  decreed  by  judicial  proceed- 
ing. But  where  the  property  is  of  little  value,  and  its  use  for 
the  illegal  purpose  is  clear,  the  legislature  may  declare  it  to  be 
a  nuisance,  and  subject  to  summary  abatement.  Instances  of 
this  are  the  power  to  kill  diseased  cattle;  to  pull  down  houses 
in  the  path  of  conflagations ;  the  destruction  of  decayed  fruit 
or  fish  or  unwholesome  meats,  or  infected  clothing,  obscene 
books  or  pictures,  or  instruments  which  can  only  be  used  for 
illegal  purposes.  While  the  legislature  has  no  right  arbitrarily 
to  declare  that  to  be  a  nuisance  which  is  clearly  not  so,  a  good 
deal  must  be  left  to  its  discretion  in  that  regard,  and  if  the 
object  to  be  accomplished  is  conducive  to  the  public  interests, 
it  may  exercise  a  large  liberty  of  choice  in  the  means  employed. 
Newark  Railway  v.  Hunt,  50  N.  J.  Law,  308 ;  Blasier  v.  Miller, 
10  Hun,  435;  Mouse's  Case,  12  Rep.  63;  Stone  v.  New  York,  25 
Wend.  157,  173;  Am.  Print  Works  v.  Lawrence,  21  N.  J.  Law, 
.248;  23  N.  J.  Law,  590. 

It  is  not  easy  to  draw  the  line  between  cases  where  property 
illegally  used  may  be  destroyed  summarily  and  where  judicial 
proceedings  are  necessary  for  its  condemnation.  If  the  property 
were  of  great  value,  as,  for  instance,  if  it  were  a  vessel  employed 
for  smuggling  or  other  illegal  purposes,  it  would  be  putting  a 
dangerous  power  in  the  hands  of  a  custom  officer  to  permit 
him  to  sell  or  destroy  it  as  a  public  nuisance,  and  the  owner 
would  have  good  reason  to  complain  of  such  act,  as  depriving 
him  of  his  property  without  due  process  of  law.  But  where  the 
property  is  of  trifling  value,  and  its  destruction  is  necessary  to 
effect  the  object  of  a  certain  statute,  we  think  it  is  within  the 
power  of  the  legislature  to  order  its  summary  abatement.  For 
instance,  if  the  legislature  should  prohibit  the  killing  of  fish 
by  explosive  shells,  and  should  order  the  cartridges  so  used  to 
be  destroyed,  it  would  seem  like  belittling  the  dignity  of  the 
judiciary  to  require  such  destruction  to  be  preceded  by  a  solemn 
condemnation  in  a  court  of  justice.  The  same  remark  might  be 
made  of  the  cards,  chips,  and  dice  of  a  gambling  room. 

The  value  of  the  nets  in  question  was  but  $15  apiece.  The  cost 
of  condemning  one  (and  the  use  of  one  is  as  illegal  as  the  use  of 
a  dozen),  by  judicial  proceedings,  would  largely  exceed  the 
value  of  the  net,  and  doubtless  the  State  would,  in  many  cases, 
be  deterred  from  executing  the  law  by  the  expense.    They  could 
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only  be  removed  from  the  water  with  difficulty,  and  were  liable 
to  iiijun-  in  the  process  of  removal.  The  object  of  the  law 
is  undoubtedly  a  beneficent  one,  and  the  State  ought  not  to  be 
hampered  in  its  enforcement  by  the  application  of  constitutional 
provisions  which  are  intended  for  the  protection  of  substantial 
rights  of  property.  It  is  evident  that  the  efficacy  of  this  stat- 
ute would  be  verj^  seriously  impaired  by  requiring  every  net 
illegally  used  to  be  carefully  taken  from  the  water,  carried  be- 
fore a  court  or  magistrate,  notice  of  the  seizure  to  be  given  by 
publication,  and  regular  judicial  proceedings  to  be  instituted 
for  its  condemnation. 

There  is  not  a  State  in  the  Union  which  has  not  a  constitu- 
tional provision  entitling  persons  charged  with  crime  to  a  trial 
by  jury,  and  yet  from  time  immemorial  the  practice  has  been 
to  tr>'  persons  charged  with  petty  offenses  before  a  police 
magistrate,  who  not  only  passes  upon  the  question  of  guilt,  but 
metes  out  the  proper  punishment.  This  has  never  been  treated 
as  an  infraction  of  the  constitution,  though  technically  a  person 
may  in  this  way  be  deprived  of  his  liberty  without  the  inter- 
vention of  a  jury.  Callan  v.  Wilson,  127  U.  S.  540,  and  cases 
cited.  So  the  summary  abatement  of  nuisances  without  judicial 
process  or  proceeding  was  well  known  to  the  common  law  long 
prior  to  the  adoption  of  the  Constitution,  and  it  has  never  been 
supposed  that  the  constitutional  provision  in  question  in  this 
ra.se  was  intended  to  interfere  with  the  established  principles  in 
that  regard. 

Nor  is  a  person  whose  property  is  seized  under  the  act  in 
que.stion  without  his  legal  remedy.  If  in  fact  his  property  has 
been  used  in  violation  of  the  act,  he  has  no  just  reason  to  com- 
plain; if  not,  he  may  reple\7'  his  nets  from  the  officer  seizing 
them,  or,  if  they  have  been  destroyed,  may  have  his  action  for 
their  value.     .     .     . 

It  is  said,  however,  that  the  nets  are  not  in  themselves  a 
nni-sancc,  but  are  perfectly  lawful  acts  of  manufacture,  and 
are  ordinarily  used  for  a  lawful  purpose.  This  is,  however,  by 
no  means  a  conclusive  answer.  I\Iany  articles,  such,  for  in- 
stance, as  cards,  dice,  and  other  articles  used  for  gambling  pur- 
poses, are  perfectly  liarmless  in  themselves,  but  may  become 
nui.sanec8  by  being  put  to  an  illegal  use,  and  in  such  cases  fall 
within  the  ban  of  the  law  and  may  be  summarily  destroyed. 
It  is  true  that  this  rule  docs  not  always  follow  from  the  illegal 
use  of  a  harmless  article.     A  hou.se  may  not  be  torn  down  be- 
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cause  it  is  put  to  an  illegal  use,  since  it  may  be  as  readily  used 
for  a  lawful  purpose  (Ely  v.  Supervisors,  36  N.  Y.  297),  but 
where  minor  articles  of  personal  property  are  devoted  to  such 
use  the  fact  that  they  may  be  used  for  a  lawful  purpose  would 
not  deprive  the  legislature  of  the  power  to  destroy  them.  The 
power  of  the  legislature  to  declare  that  which  is  perfectly  in- 
nocent in  itself  to  be  unlawful  is  beyond  question  (People  v. 
West,  106  N.  Y.  293),  and  in  such  case  the  legislature  may  an- 
nex to  the  prohibited  act  all  the  incidents  of  a  criminal  offense, 
including  the  destruction  of  property  denounced  by  it  as  a 
public  nuisance.     .     .     . 

Upon  the  whole,  we  agree  with  the  Court  of  Appeals  in  hold- 
ing this  act  to  be  constitutional,  and  the  judgment  of  the  Su- 
preme Court  is,  therefore.  Affirmed. 

Mr.  Chief  Justice  Fuller  (with  whom  concurred  Mr.  Jus- 
tice Field  and  Mr.  Justice  Brewer)  dissenting.     .    .    . 
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Supreme  Court  of  the  United  States.    1894. 
155  United  States,  461. 

Error  to  the  Supreme  Judicial  Court  of  the  Commonwealth 
of  Massachusetts. 

[The  State  of  Massachusetts  enacted  a  law.  entitled  *'An  act 
to  prevent  deception  in  the  manufacture  and  sale  of  imitation 
butter, ' '  which  forbade  the  manufacture  or  sale  of  *  *  any  article, 
product  or  compound  made  wholly  or  partly  out  of  any  fat, 
oil  or  oleaginous  substance  or  compound  thereof,  not  produced 
from  unadulterated  milk  or  cream  from  the  same,  which  shall 
be  in  imitation  of  yellow  butter  produced  from  pure  unadulter- 
ated milk  or  cream  of  the  same,"  but  ''nothing  in  this  act  shall 
be  construed  to  prohibit  the  manufacture  or  sale  of  oleomar- 
garine in  a  separate  and  distinct  form,  and  in  such  a  manner 
as  will  advise  the  consumer  of  its  real  character,  free  from 
coloration  or  ingredient  that  causes  it  to  look  like  butter."  The 
plaintiff  in  error  was  convicted  in  the  Municipal  Court  of  Bos- 
ton of  having  sold  oleomargarine  colored  in  imitation  of  butter, 
contrary  to  the  provisions  of  the  statute  just  cited.  Ilis  con- 
viction having  been  sustained  by  the  Supreme  Judicial  Court 
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of  Massachusetts,  156  Mass.  236,  he  sued  out  a  writ  of  error.] 
Mr.   Justice   Harlan   delivered   the   opinion   of   the   court. 

The  vital  question  in  this  case  is,  .  .  .  whether,  as  con- 
tended by  the  petitioner,  the  statute  under  examination  in  its 
application  to  sales  of  oleomargarine  brought  into  Massachu- 
setts from  other  States  is  in  conflict  with  the  clause  of  the  Con- 
stitution of  the  United  States  investing  Congress  with  the  power 
to  regulate  commerce  among  the  several  States.     .     .     . 

It  will  be  observed  that  the  statute  of  Massachusetts  which 
is  alleged  to  be  repugnant  to  the  commerce  clause  of  the  Con- 
stitution does  not  prohibit  the  manufacture  or  sale  of  all  oleo- 
margarine, but  only  such  as  is  colored  in  imitation  of  yellow 
butter  produced   from  pure   unadulterated   milk  or   cream  of 
such  milk.     If  free  from  coloration  or  ingredient  that  ''causes 
it  to  look  like  butter,"  the  right  to  sell  it  ''in  a  separate  and 
di.stinct  form,  and  in  such  manner  as  will  advise  the  consumer 
of  its  real  character,"  is  neither  restricted  nor  prohibited.     It 
appears,  in  this  case,  that  oleomargarine,   in  its  natural  con- 
dition, is  of  "a  light  yellowish  color,"  and  that  the  article  sold 
by  the  accused  was  artificially  colored  *'in  imitation  of  yellow 
butter."    Now,  the  real  object  of  coloring  oleomargarine  so  as 
to  make  it  look  like  genuine  butter  is  that  it  may  appear  to  be 
what  it  is  not,  and  thus  induce  unwary  purchasers  who  do  not 
closely  .scrutinize  the  label  upon  the  package   in  which   it  is 
contained,  to  buy  it  as  and  for  butter  produced  from  unadul- 
terated milk  or  cream  from  such  milk.     The  suggestion  that 
oleomargarine  is  artificially  colored   so   as  to  render   it  more 
palatable  and  attractive  can  only  mean  that  customers  are  de- 
luded, by  such  coloration,  into  believing  that  they  are  getting 
Pennine  butter.     If   any   one   thinks   that   oleomargarine,    not 
nrlificially  colored  .so  as  to  cause  it  to  look  like  butter,  is  as 
palatable  or  as  wholesome  for  purposes  of  food  as  pure  butter, 
he  is,   as  already   observed,    at   li])erty   under   the    statute   of 
Ma.s.sachusetts  to  manufacture  it  in  that  State  or  to  sell  it  there 
in  such  a  manner  as  to  inform  the  customer  of  its  real  char- 
acter,    lie  is  only  forbidflcn   to  practice,   in  such  matters,   a 
fraud  upon  the  general  public.     The  statute  seeks  to  suppress 
false  pretenses  and  to  promote  fair  dealing  in  the  sale  of  an 
article  of  food.    It  compels  the  sale  of  oleomargarine  for  what 
it  really  is,  by  preventing  its  sale  for  what  it  is  not.     Can  it 
be  that  the  Constitution  of  the  United  States  secures  to  any 
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one  the  privilege  of  manufacturing  an  article  of  food  in  such 
a  manner  as  to  induce  the  mass  of  people  to  believe  that  they 
are  buying  something  which,  in  fact,  is  wholly  different  from 
that  which  is  offered  for  sale?  Does  the  freedom  of  commerce 
among  the  States  demand  a  recognition  of  the  right  to  practice 
a  deception  upon  the  public  in  the  sale  of  any  articles,  even 
those  that  may  have  become  the  subject  of  trade  in  different 
parts  of  the  country?     .     .     . 

If  there  be  any  subject  over  which  it  would  seem  the  States 
ought  to  have  plenary  control,  and  the  power  to  legislate  in 
respect  to  which  it  ought  not  to  be  supposed  was  intended  to 
be  surrendered  to  the  general  government,  it  is  the  protection 
of  the  people  against  fraud  and  deception  in  the  sale  of  food 
products.  Such  legislation  may,  indeed,  indirectly  or  inciden- 
tally affect  trade  in  such  products  transported  from  one  State 
to  another  State.  But  that  circumstance  does  not  show  that 
laws  of  the  character  alluded  to  are  inconsistent  with  the  power 
of  Congress  to  regulate  commerce  among  the  States.  For,  as 
said  by  this  court  in  Sherlock  v.  Ailing,  93  U.  S.  99,  103:  "In 
conferring  upon  Congress  the  regulation  of  commerce,  it  was 
never  intended  to  cut  the  States  off  from  legislating  on  all  sub- 
jects relating  to  the  health,  life,  and  safety  of  their  citizens, 
though  the  legislation  might  indirectly  affect  the  commerce  of 
the  country.  Legislation,  in  a  great  variety  of  ways,  may  affect 
commerce  and  persons  engaged  in  it  without  constituting  a 
regulation  of  it  within  the  meaning  of  the  Constitution.'*    .    .    . 

But  the  case  most  relied  on  by  the  petitioner  to  support  the 
proposition  that  oleomargarine,  being  a  recognized  article  of 
commerce,  may  be  introduced  into  a  State  and  there  sold  in 
original  packages,  without  any  restriction  being  imposed  by 
the  State  upon  such  sale,  is  Leisy  v.  Hardin,  135  U.  S.  100. 

It  is  sufficient  to  say  of  Leisy  v.  Ilardin  that  it  did  not  in 
form  or  in  substance  present  the  particular  question  now  under 
consideration.  The  article  which  the  majority  of  the  court  in 
that  case  held  could  be  sold  in  Iowa  in  original  packages,  the 
statute  of  the  State  to  the  contrary  notwithstanding,  was  beer 
manufactured  in  Illinois  and  shipped  to  the  former  State  to  be 
there  sold  in  such  packages.  So  far  as  the  record  disclosed,  and 
so  far  as  the  contentions  of  the  parties  were  concerned,  the 
article  there  in  question  was  what  it  appeared  to  be,  namely, 
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genuine  beer,  and  not  a  liquid  or  drink  colored  artificially  so 
as  to  cause  it  to  look  like  beer.     ... 

We  are  of  opinion  that  it  is  within  the  power  of  a  State  to 
exclude  from  its  markets  any  compound  manufactured  in  an- 
otlier  State,  which  has  been  artificially  colored  or  adulterated 
so  as  to  cause  it  to  look  like  an  article  of  food  in  general  use, 
and  the  sale  of  which  may,  by  reason  of  such  coloration  or  adul- 
teration, cheat  the  general  public  into  purchasing  that  which 
they  may  not  intend  to  buy.  The  Constitution  of  the  United 
States  does  not  secure  to  any  one  the  privilege  of  defrauding 
the  public.  The  deception  against  which  the  statute  of  Massa- 
chusetts is  aimed  is  an  offense  against  societj^;  and  the  States 
are  as  competent  to  protect  their  people  against  such  offenses 
or  wrongs  as  they  are  to  protect  them  against  crimes  or  wrongs 
of  more  serious  character.  And  this  protection  may  be  given 
without  violating  any  right  secured  by  the  national  Constitu- 
tion, an4  witliout  infringing  the  authority  of  the  general  gov- 
ernment. A  State  enactment  forbidding  the  sale  of  deceitful 
imitations  of  articles  of  food  in  general  use  among  the  people 
does  not  abridge  any  privilege  secured  to  citizens  of  the  United 
States,  nor,  in  any  just  sense,  interfere  with  the  freedom  of 
commerce  among  the  several  States.  It  is  legislation  which 
**can  be  most  advantageously  exercised  by  the  States  them- 
selves."   Gibbons  v.  Ogden,  9  Wheat.  1,  203.     .     .     . 

Judgment  affirmed. 

Mr.  Justice  Puller,  with  whom  concurred  Mr.  Justice  Field 
and  Mr.  Justice  Brewer,  dissenting.     .     .     . 


NOBLE  STATE  BANK  v.  HASKELL. 

Sup&F.ME  Court  of  tiik  Unitkd  States.     1911. 
219  United  States,  104. 

Error  to  the  Supreme  Court  of  the  State  of  Oklahoma. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  prooeedinpr  against  the  Governor  of  the  State  of 
Oklahoma  and  other  officials  who  constitute  the  State  Banking 
Board,  to  prevent  them  from  levying  and  collecting  an  assess- 
ment from  the  plaintiff  under  an  act  approved  December  17, 
1907.    This  act  creates  the  Board  and  directs  it  to  levy  upon 
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every  bank  existing  under  the  laws  of  the  State  an  assessment 
of  one  per  cent  of  the  bank's  average  daily  deposits,  with  cer- 
tain deductions,  for  the  purpose  of  creating  a  Depositors'  Guar- 
anty Fund.  There  are  provisos  for  keeping  up  the  fund,  and 
by  an  act  passed  March  11,  1909,  since  the  suit  was  begun,  the 
assessment  is  to  be  five  per  cent.  The  purpose  of  the  fund  is 
shown  by  its  name.  It  is  to  secure  the  full  repayment  of 
deposits.  When  a  bank  becomes  insolvent  and  goes  into  the 
hands  of  the  Bank  Commissioner,  if  its  cash  immediately  avail- 
able is  not  enough  to  pay  depositors  in  full,  the  Banking  Board 
is  to  draw  from  the  Depositors'  Guaranty  Fund  (and  from  ad- 
ditional assessments  if  required)  the  amount  needed  to  make 
up  the  deficiency.  A  lien  is  reserved  upon  the  assets  of  the 
failing  bank  to  make  good  the  sum  thus  taken  from  the  fund. 
The  plaintiff  says  that  it  is  solvent  and  does  not  want  the  help 
of  the  Guaranty  Fund,  and  that  it  cannot  be  called  upon  to 
contribute  toward  securing  or  pajdng  the  depositors  in  other 
banks  consistently  with  Article  I,  §  10,  and  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.  Tlie 
petition  was  dismissed  on  demurrer  by  the  Supreme  Court  of 
the  State.     22  Oklahoma,  48. 

The  reference  to  Article  I,  §  10,  does  not  strengthen  the 
plaintiff's  bill.  The  only  contract  that  it  relies  upon  is  its 
charter.  That  is  subject  to  alteration  or  repeal,  as  usual,  so 
that  the  obligation  hardly  could  be  said  to  be  impaired  by  the 
act  of  1907  before  us,  unless  that  statute  deprives  the  plaintiff 
of  liberty  or  property  without  due  process  of  law.  See  Slier- 
man  V.  Smith,  1  Black,  587.  Wliether  it  does  so  or  not  is  the 
only  question  in  the  case. 

In  answering  that  question  we  must  be  cautious  about  press- 
ing the  broad  words  of  the  Fourteenth  Amendment  to  a  drily 
logical  extreme.  ]\Iany  laws  which  it  would  be  vain  to  ask 
the  court  to  overthrow  could  be  shown,  easily  enough,  to  trans- 
gress a  scholastic  interpretation  of  one  or  another  of  the  great 
guarantees  in  the  Bill  of  Rights.  They  more  or  less  limit  the 
liberty  of  the  individual  or  they  diminish  property  to  a  cer- 
tain extent.  We  have  few  scientifically  certain  criteria  of 
legislation,  and  as  it  often  is  difficult  to  mark  the  line  whoro 
what  is  called  the  police  power  of  the  States  is  limited  by  the 
Constitution  of  the  United  States,  judges  should  be  slow  to  read 
into  the  latter  a  nolumus  mutare  as  against  the  lawmaking 
power. 
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The  substance  of  the  plaintiff's  argument  is  that  the  assess- 
ment takes  private  property  for  private  use  without  compen- 
sation. And  wliile  we  should  assume  that  the  plaintiff  would 
retain  a  reversionary  interest  in  its  contribution  to  the  fund  so 
as  to  be  entitled  to  a  return  of  what  remained  of  it  if  the  pur- 
pose were  given  up  .  .  .  still  there  is  no  denying  that  by 
this  law  a  portion  of  its  property  might  be  taken  without  re- 
turn to  pay  debts  of  a  failing  rival  in  business.  Nevertheless, 
notwithstanding  the  logical  form  of  the  objection,  there  are  more 
powerful  considerations  on  the  other  side.  In  the  first  place  it 
is  establislicd  by  a  series  of  cases  that  an  ulterior  public  advan- 
tage may  justify  a  comparatively  insignificant  taking  of  private 
property  for  what,  in  its  immediate  purpose,  is  a  private  use. 
.  .  .  And  in  the  next,  it  would  seem  that  there  may  be  other 
cases  beside  tlie  every  day  one  of  taxation,  in  which  the  share 
of  each  party  in  the  benefit  of  a  scheme  of  mutual  protection 
is  sufficient  compensation  for  the  correlative  burden  that  it  is 
compelled  to  assume.  See  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190. 
At  least,  if  we  have  a  case  within  the  reasonable  exercise  of  the 
police  power  as  above  explained,  no  more  need  be  said. 

It  may  be  said  in  a  general  way  that  the  police  power  extends 
to  all  the  great  public  needs.  Camfield  v.  United  States,  167 
U.  S.  518.  It  may  be  put  forth  in  aid  of  what  is  sanctioned  by 
usage,  or  held  by  the  prevailing  morality  or  strong  and  pre- 
ponderant opinion  to  be  greatly  and  immediately  necessary  to 
the  public  welfare.  Among  matters  of  that  sort  probably  few 
would  doubt  that  both  usage  and  preponderant  opinion  give 
their  sanction  to  enforcing  the  primary  conditions  of  successful 
commerce.  One  of  those  conditions  at  the  present  time  is  the 
possibility  of  payment  by  checks  drawn  against  bank  deposits, 
to  such  an  extent  do  checks  replace  currency  in  daily  business. 
If  then  the  legislature  of  the  State  thinks  that  the  public  wel- 
fare requires  the  measure  under  consideration,  analogy  and 
principle  are  in  favor  of  the  power  to  enact  it.  Even  the 
primary  object  of  the  required  assessment  is  not  a  privare 
benefit  as  it  was  in  the  cases  above  cited  of  a  ditch  for  irriga- 
tion or  a  railway  to  a  mine,  but  it  is  to  make  the  currency  of 
checks  secure,  and  by  the  same  stroke  to  make  safe  the  almost 
compulsory  re.sort  of  depositors  to  banks  as  the  only  available 
means  for  keeping  money  on  hand.  The  priority  of  claim  given 
to  depositors  is  incidental  to  the  same  object  and  is  justified  in 
the  same  way.    The  power  to  restrict  liberty  by  fixing  a  mini- 
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mum  of  capital  required  of  those  who  would  engage  in  bank- 
ing is  not  denied.  The  power  to  restrict  investments  to  securi- 
ties regarded  as  relatively  safe  seems  equally  plain.  It  has  been 
held,  we  do  not  doubt  rightly,  that  inspections  may  be  required 
and  the  cost  thrown  on  the  bank.  See  Charlotte,  Columbia  & 
Augusta  R.  R.  Co.  v.  Gibbes,  142  U.  S.  386.  The  power  to  com- 
pel, beforehand,  cooperation,  and  thus,  it  is  believed,  to  make 
a  failure  unlikely  and  a  general  panic  almost  impossible,  must 
be  recognized,  if  government  is  to  do  its  proper  work,  unless 
we  can  say  that  the  means  have  no  reasonable  relation  to  the 
end.  Gundling  v.  Chicago,  177  U.  S.  183,  188.  So  far  is  that 
from  being  the  case  that  the  device  is  a  familiar  one.  It  was 
adopted  by  some  States  the  better  part  of  a  century  ago,  and 
seems  never  to  have  been  questioned  until  now.  Receiver  of 
Danby  Bank  v.  State  Treasurer,  39  Vermont,  92.  People  v. 
Walker,  17  N.  Y.  502.  Recent  cases  going  not  less  far  are 
Lemieux  v.  Young,  211  U.  S.  489,  496.  Kidd,  Dater  and  Price 
Co.  v.  Musselman  Grocer  Co.,  217  U.  S.  461. 

It  is  asked  whether  the  State  could  require  all  corporations  or 
all  grocers  to  help  to  guarantee  each  other's  solvency,  and  where 
we  are  going  to  draw  the  line.  But  the  last  is  a  futile  question, 
and  we  will  answer  the  others  when  they  arise.  With  regard 
to  the  police  power,  as  elsewhere  in  the  law,  lines  are  pricked 
out  by  the  gradual  approach  and  contact  of  decisions  on  the 
opposing  sides.  Hudson  County  Water  Co.  v.  McCarter,  209  U. 
S.  349,  355.  It  will  serve  as  a  datum  on  this  side,  that  in  our 
opinion  the  statute  before  us  is  well  within  the  State's  consti- 
tutional power,  while  the  use  of  the  public  credit  on  a  large 
scale  to  help  individuals  in  business  has  been  held  to  be  beyond 
the  line.  Loan  Association  v.  Topeka,  20  Wall.  655.  Lowell 
V.  Boston,  111  Massachusetts,  454. 

The  question  that  we  have  decided  is  not  much  helped  by 
propounding  the  further  one,  whether  the  right  to  engage  in 
banking  is  or  can  be  made  a  franchise.  But  as  the  latter  ques- 
tion has  some  bearing  on  the  former  and  as  it  will  have  to  be 
considered  in  the  following  cases,  if  not  here,  we  will  dispose 
of  it  now.  It  is  not  answered  by  citing  authorities  for  the 
existence  of  the  right  at  common  law.  There  are  many  things 
that  a  man  might  do  at  common  law  that  the  States  may  forbid. 
He  might  embezzle  until  a  statute  cut  down  his  liberty.  We 
cannot  say  that  the  public  interests  to  which  we  have  adverted, 
and  others,  are  not  sufficient  to  warrant  the  State  in  taking  the 
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whole  business  of  banking  under  its  control.  On  the  contrary 
we  are  of  opinion  that  it  may  go  on  from  regulation  to  prohi- 
bition except  upon  such  conditions  as  it  may  prescribe.  In 
short,  when  the  Oklahoma  legislature  declares  by  implication 
that  free  banking  is  a  public  danger,  and  that  incorporation, 
inspevtion  and  the  above-described  cooperation  are  necessary 
safeguards,  this  court  certainly  cannot  say  that  it  is  wrong. 

•     •     • 

Judgment  affirmed. 

^OTK. — Plaintiffs  in  error  moved  for  a  r6-hearing  on  the  ground 
that  the  opinion  of  the  court  was  based  on  the  erroneous  assumption 
of  fact  that  the  property  taken  by  the  law  under  consideration  is  a 
comparatively  insignificant  portion  of  the  bank's  capital  and  on  a 
principle  of  law  not  supported  by  its  former  decisions,  namely,  that 
a  portion  of  the  bank's  property  may  be  taken  without  return  to 
pay  debts  of  a  failing  rival  in  business.  In  denying  the  motion,  Mr. 
Justice  Holmes  said: 

Leave  to  file  an  application  for  rehearing  is  asked  In  this 
case.  We  see  no  reason  to  grant  it,  but,  as  the  judgment  de- 
livered, ante,  p.  104,  seems  to  have  conveyed  a  wrong  impres- 
sion of  the  opinion  of  the  court  in  some  details,  we  add  a  few 
words  to  what  was  said  when  the  case  was  decided.  We  fully 
understand  the  practical  importance  of  the  question  and  the 
very  powerful  argument  that  can  be  made  against  the  wisdom 
of  the  legislation,  but  on  that  point  we  have  nothing  to  say, 
as  it  is  not  our  concern.  Clark  v.  Nash,  198  U.  S.  361,  Strickley 
V.  Highland  Boy  Mining  Co.,  200  U.  S.  527,  etc.,  were  cited 
to  establleh,  not  that  property  might  be  taken  for  a  private 
use,  but  that  among  the  public  uses  for  which  it  might  be 
taken  were  some  which,  if  looked  at  only  in  their  Immediate 
aspect,  according  to  the  proximate  effect  of  the  taking,  might 
seem  to  be  private.  This  case,  in  our  opinion.  Is  of  that  sort. 
TTie  analysis  of  the  police  power,  whether  correct  or  not,  was 
Intended  to  indicate  an  Interpretation  of  what  has  taken 
place  in  the  past  not  to  give  a  new  or  wider  scope  to  the 
power.  The  propositions  with  regard  to  It,  however,  in  any 
form,  are  rather  In  the  nature  of  preliminaries.  For  In  this 
case  there  is  no  out  and  out  unconditional  taking  at  all. 
The  payment  can  be  avoided  by  going  out  of  the  banking  busi- 
ness, and  Is  required  only  as  a  condition  for  keeping  on, 
from  corporations  created  l)y  the  State.  We  have  givon  what 
we  deem  sufficient  reasons  for  holding  that  such  a  condition 
may  be  imposed. 


SLIGH  V.  KIRKWOOD.  1165 

SLIGH  V.  KIRKWOOD,  SHERIFF  OF  ORANGE  COUNTY, 

FLORIDA. 

Supreme  Court  of  ttie  United  States.     1915. 
237  United  States,  52. 

Error  to  the  Supreme  Court  of  the  State  of  Florida. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

A  statute  of  the  State  of  Florida  undertakes  to  make  it  un- 
lawful for  anyone  to  sell,  offer  for  sale,  ship,  or  deliver  for 
shipment,  any  citrus  fruits  which  are  immature  or  otherwise 
unfit  for  consumption. 

Plaintiff  in  error,  S.  J.  Sligh,  was  charged  by  information 
containing  three  counts  in  the  Criminal  Court  of  Record  in 
Orange  County,  Florida,  with  violation  of  this  statute.  One 
of  the  counts  charged  that  Sligh  delivered  to  an  agent  of  the 
Seaboard  Air  Line  Railway  Company,  a  common  carrier,  for 
shipment  to  AYinecoff  &  Adams,  Birmingham,  Alabama,  one  car 
of  oranges,  which  were  citrus  fruits,  then  and  there  immature 
and  unfit  for  consumption.     .     .     . 

The  single  question  is :  Was  it  within  the  authority  of  the 
State  of  Florida  to  make  it  a  criminal  offense  to  deliver  for 
shipment  in  interstate  commerce  citrus  fruits, — oranges  in  this 
case, — then  and  there  immature  and  unfit  for  consumption? 

It  will  be  observed  that  the  oranges  must  not  only  be  imma- 
ture, but  they  must  be  in  such  condition  as  renders  them  unfit 
for  consumption ;  that  is,  giving  the  words  their  ordinary  sig- 
nification, unfit  to  be  used  for  food.  Of  course,  fruits  of  this 
character,  in  that  condition,  may  be  deleterious  to  the  public 
health,  and,  in  the  public  interest,  it  may  be  highly  desirable 
to  prevent  their  shipment  and  sale.  Not  disputing  this,  the 
contention  of  the  plaintiff  in  error  is  that  the  statute  contra- 
venes the  Federal  Constitution  in  that  the  legislature  has  under- 
taken to  pass  a  law  beyond  the  power  of  the  State,  because  of 
the  exclusive  control  of  Congress  over  commerce  among  the 
States,  under  the  Federal  Constitution. 

That  Congress  has  the  exclusive  power  to  regulate  interstate 
commerce  is  beyond  question.     .     .     . 

Wliile  this  proposition  seems  to  be  conceded,  and  the  com- 
petency of  the  State  to  provide  local  measures  in  the  interest 
of  the  safety  and  welfare  of  the  people  is  not  doubted,  although 
such  regulations  incidentally  and  indirectly  involve  interstate 
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commerce,  the  contention  is  that  this  statute  is  not  a  legiti- 
mate exercise  of  the  police  power,  as  it  has  the  effect  to  protect 
the  healtli  of  people  in  other  States  who  may  receive  the  fruits 
from  Florida  in  a  condition  unfit  for  consumption;  and  however 
commendable  it  ma}'  be  to  protect  the  health  of  such  foreign 
peoples,  such  purpose  is  not  within  the  police  power  of  the 
State. 

The  limitations  upon  the  police  power  are  hard  to  define,  and 
its  far-reaching  scope  has  been  recognized  in  many  decisions  of 
this  court.  At  an  early  day  it  was  held  to  embrace  every  law 
or  statute  which  concerns  the  whole  or  any  part  of  the  people, 
wliether  it  related  to  their  rights  or  duties,  whether  it  respected 
them  as  men  or  citizens  of  the  State,  whether  in  their  public 
or  private  relations,  whether  it  related  to  the  rights  of  persons 
or  property  of  the  public  or  any  individual  within  the  State. 
New  York  v.  Miln,  11  Pet.  102,  139.  The  police  power,  in  its 
broadest  sense,  includes  all  legislation  and  almost  every  func- 
tion of  civil  government.  Barbier  v.  Connolly,  113  U.  S.  27. 
It  is  not  su])ject  to  definite  limitations,  but  is  co-extensive  with 
the  necessities  of  the  case  and  the  safeguards  of  public  interest. 
Camfield  v.  United  States,  167  U.  S.  518,  524.  It  embraces 
regulations  designed  to  promote  public  convenience  or  the  gen- 
eral prosperity  or  welfare,  as  well  as  those  specifically  intended 
to  promote  the  public  safety  or  the  public  health.  Chicago 
etc..  Railway  v.  Drainage  Commissioners,  200  U.  S.  561,  592. 
In  one  of  the  latest  utterances  of  this  court  upon  the  subject, 
it  was  said :  "Whether  it  is  a  valid  exercise  of  the  police  power 
is  a  question  in  the  case,  and  that  power  we  have  defined,  as 
far  as  it  is  capable  of  being  defined  by  general  words,  a  number 
of  times.  It  is  not  susceptible  of  circumstantial  precision.  It 
extends,  we  have  said,  not  only  to  regulations  which  promote 
the  public  healtli,  morals,  and  safety,  but  to  those  which  pro- 
mote the  public  convenience  or  the  general  prosperity.  .  .  . 
And  further,  *It  is  the  most  essential  of  powers,  at  times  the 
most  insistent,  and  always  one  of  the  least  limitable  of  the 
powers  of  government.'  "  Eubank  v.  Richmond,  226  U.  S.  137, 
142. 

The  power  of  the  State  to  prescribe  regulations  which  shall 
prevent  the  production  within  its  borders  of  impure  foods, 
unfit  for  u.se,  and  such  articles  as  would  spread  disease  and 
pestilence,  is  well  established.     .     .     . 

Nor  does  it  make  any  difference  that  such  regulations  inci- 
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dentally  affect  interstate  commerce,  when  the  object  of  the 
reflation  is  not  to  that  end,  but  is  a  le^timate  attempt  to  pro- 
tect the  people  of  the  State.     .     .     . 

Furthermore,  this  regulation  cannot  be  declared  invalid  if 
within  the  range  of  the  police  power,  unless  it  can  be  said  that 
it  has  no  reasonable  relation  to  a  legitimate  purpose  to  be  ac- 
ccmplished  in  its  enactment;  and  whether  such  regulation  is 
necessary  in  the  public  interest  is  primarily  within  the  deter- 
mination of  the  legislature,  assuming  the  subject  to  be  a  proper 
matter  of  state  regulation. 

We  may  take  judicial  notice  of  the  fact  that  the  raising  of 
citrus  fruits  is  one  of  the  great  industries  of  the  State  of 
Florida.  It  was  competent  for  the  legislature  to  find  that  it 
was  essential  for  the  success  of  that  industry  that  its  reputa- 
tion be  preserved  in  other  States  wherein  such  fruits  find  their 
most  extensive  market.  The  shipment  of  fruits,  so  immature 
as  to  be  unfit  for  consumption,  and  consequently  injurious  to 
the  health  of  the  purchaser,  would  not  be  otherwise  than  a 
serious  injury  to  the  local  trade,  and  would  certainly  affect 
the  successful  conduct  of  such  business  within  the  State.  The 
protection  of  the  State's  reputation  in  foreign  markets,  with  the 
consequent  beneficial  effect  upon  a  great  home  industry,  may 
have  been  within  the  legislative  intent  and  it  certainly  could 
not  be  said  that  this  legislation  has  no  reasonable  relation  to 
the  accomplishment  of  that  purpose.     .     .     . 

We  find  no  error  in  the  judgment  of  the  Supreme  Court  of 
Florida,  and  it  is 

Affirmed. 


WALLS,  Attorney  General  of  the  State  of  Wyoming,  et  al.  v. 
MIDLAND  CARBON  CO:\rPANY  et  al. 

Supreme  Court  of  the  United  States.    1920, 
254  United  States,  300. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Wyoming. 

[In  1919  the  Legislature  of  Wyoming  passed  an  act  for  "the 
protection  and  conservation  of  the  supply  of  natural  gas,"  sec- 
tion one  of  which  is  as  follows: 
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•'The  use,  consumption  or  burning  of  natural  gas  taken  or 
dra\ni  from  any  natural  gas  well  or  wells,  or  borings  from 
which  natural  gas  is  produced  for  the  products  where  such 
natural  gas  is  burned,  consumed  or  othersvise  wasted  without 
the  heat  therein  contained  being  fully  and  actually  applied  and 
utilized  for  other  manufacturing  purposes  or  domestic  purposes 
Is  hereby  declared  to  be  a  wasteful  and  extravagant  use  of 
natural  gas  and  shall  be  unlawful  when  such  gas  well  or  source 
of  supply  is  located  within  ten  miles  of  any  incorporated  to\vn 
or  industrial  plant." 

Section  2  prohibits  tlie  use,  sale  or  other  distribution  of 
natural  gas,  tlie  pro<:luct  of  any  well  owned,  leased  or  managed 
by  any  person,  for  the  purpose  of  manufacturing  or  producing 
carbon  or  other  resultant  products  from  the  burning  or  con- 
sumption of  such  gas,  without  the  heat  therein  being  fully  and 
actually  utilized  for  other  manufacturing  purposes  or  domestic 
purposes. 

By  averment  and  by  affidavit  it  was  set  up  by  the  Midland 
Carbon  Company,  that  prior  to  the  enactment  of  the  statute  it 
had  erected  a  factory  in  Wyoming  at  a  cost  of  $375,000  where 
it  daily  manufactured  from  natural  gas  13,000  pounds  of  car- 
bon black  after  first  extracting  1600  gallons  of  gasoline ;  that 
it  was  absolutely  impossible  to  utilize  the  heat  generated  as  an 
incident  to  the  manufacture  of  the  carbon  black;  that  there  arc 
deposits  of  natural  gas  under  ten  counties  of  Wyoming  and 
that  their  potential  capacity  far  exceeds  that  of  the  wells  now 
drilled.  On  behalf  of  the  State  it  was  alleged  that  the  deposits 
of  natural  gas  in  the  field  in  which  the  Midland  Company  was 
operating  would  be  entirely  exhausted  in  from  sixteen  months 
to  three  years;  that  such  supply,  if  not  used  for  the  manufac- 
ture of  carbon  black,  would  be  sufficient  for  the  domestic  and 
industrial  purposes  of  the  neighboring  towns  of  Lovell  and 
Cowley  for  a  period  of  thirty  years;  that  the  buildings  of  the 
Midland  Company  were  so  constructed  of  sheet  iron  and  steel 
as  to  be  readily  removable  and  that  they  will  have  to  be  re- 
moved within  a  year  because  of  the  exhaustion  of  the  supply 
of  natural  gas;  that  the  efficiency  of  the  carbon  black  industry 
Is  so  low  tliat  although  one  thousand  cubic  feet  of  gas  contains 
from  33  to  45  pounds  of  carbon  only  li/^  pounds  are  obtained. 

Alleging  that  the  act  transcended  the  police  power  of  the 
State  and  was  in  violation  of  Article  I,  section  10  of  the  Con- 
■titution  and  of  the  Fourteenth  Amendment,  the  Midland  Com- 
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pany   sought   to   enjoin   its   enforcement.     The   District    Court 
granted  a  temporary  injunction.    The  State  appealed.] 
Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

The  question  in  the  case  is  .  .  .  whether  the  legislation  of 
Wyoming  is  a  valid  exercise  of  the  police  power  of  the  State, 
and  brings  into  comparison  the  limits  of  the  power  as  against 
the  asserted  rights  of  property, — whether  the  legislation  is  a 
legal  consers^ation  of  the  natural  resources  of  the  State,  or  an 
arbitrary  interference  with  private  rights.  Contentions  of  this 
kind  have  been  before  this  court  in  other  cases  and  their  dis- 
cussions and  decisions  have  materiality  here.  We  mean,  not 
discussions  or  decisions  on  the  police  power  in  the  abstract  or 
generality,  but  discussions  and  decisions  involving  conditions 
and  principles  pertinent  to  the  present  case. 

It  will  be  observed  that  the  act  under  review  does  not  prohibit 
the  use  of  natural  gas  absolutely.  It  prohibits,  or,  to  use  its 
vvords,  declares  it  to  be  a  ''wasteful  and  extravagant  use  of 
natural  gas,"  when  it  is  burned  or  consumed  ''without  the  heat 
tlierein  contained  being  fully  and  actually  applied  and  utilized 
for  other  manufacturing  purposes  or  domestic  purposes."  But 
not  even  that  unlimitedly,  but  only  when  the  "gas  well  or 
source  of  supply  is  located  within  ten  miles  of  any  incorporated 
town  or  industrial  plant."  Such  is  the  prohibition  upon  the 
user  or  consumer.  There  is  a  prohibition  upon  the  owTier  or 
lessee  of  wells  within  the  designated  distance  from  a  town  or 
industrial  plant  to  sell  or  dispose  of  the  gas  except  under  the 
speciiied  conditions  "for  the  purpose  of  manufacturing  or  pro- 
ducing carbon  or  other  resultant  products." 

There  are  two  elements,  therefore,  to  be  considered :  (1 )  The 
distance  of  the  wells  from  an  incorporated  town  or  industrial 
plant;  (2)  the  element  of  heat  utilization  for  manufacturing  or 
domestic  purposes.  These  elements  are  the  determining  ones  in 
the  accusations  against  the  law.  The  first  is  the  ba.sis  of  the 
discrimination  charged  against  it ;  the  second  is  the  basis  of  the 
charge  that  the  law  deprives  the  companies  of  their  property 
by  the  ruin  of  their  business  and  capital  investments,  and  im- 
pairs the  obligations  of  preexisting  contracts. 

In  Bacon  v.  Walker,  204  U.  S.  311,  a  statute  of  Idaho  was 
considered  which  made  it  unlawful,  with  consequent  liability  to 
damages,  "for  any  person  owning  or  having  charge  of  [the] 
sheep  to  herd  the  same,  or  permit  them  to  be  herded  on  the  land 


1170  CASES  ON  CONSTITUTIONAL  LAW. 

or  possessory  claims  of  other  persons,  or  to  herd  the  same  or 
permit  them  to  grraze  v.ithin  two  miles  of  the  dwelling  house 
of  the  owner  or  o\sTiers  of  said  possessory  claim."  The  statute 
was  sust<'iincd  as  a  lawful  exercise  of  the  police  power  of  the 
State  against  the  asseiiion  of  the  right  of  one  citizen  to  use 
the  public  domain  as  much  as  another  citizen,  and  that  to  im- 
pose damages  upon  him  for  the  exercise  of  the  right  deprived 
him  of  his  property  without  due  process  of  law,  and,  besides, 
arbitrarily  discriminated  between  sheep  grazing  and  the  graz- 
ing of  other  kinds  of  stock.  We  there  said  in  substance  that, 
the  power  of  regulation  existing,  the  imposition  of  some  limit  to 
a  right,  when  its  exercise  would  impinge  upon  the  equal  right 
of  another,  was  the  exercise  of  legislative  power  and  that  the 
circumstances  which  induced  it  could  not  be  pronounced  illegal 
"on  surmise  or  on  the  barren  letter  of  the  statute."  And  we 
said  further,  that  where  equal  rights  existed  the  State  has  an 
interest  in  their  accommodation.  Pertinent  cases  were  cited, 
and  the  exclusion  from  grazing  within  two  miles  of  the  posses- 
sory claim  of  another  was  decided  to  be  legal,  that  "the  selec- 
tion of  some  limit  is  a  legislative  power,"  and  that  it  was  "only 
against  the  abuse  of  the  power,  if  at  all,  that  the  courts  may 
interpose."     The  mere  distance  expressed  nothing. 

The  case,  and  those  it  cites,  are  authority  for  the  position  that 
a  State  may  consider  the  relation  of  rights  and  accommodate 
their  coexistence,  and,  in  the  interest  of  the  community,  limit 
one  that  others  may  be  enjoyed.  Of  this  Ohio  Oil  Co.  v.  Indiana, 
177  U.  S.  190,  is  especially  illustrative  and  pertinent  and  con- 
ducts naturally  to  the  consideration  of  the  second  proposition, 
that  is,  to  the  element  of  heat  utilization. 

Tlie  suit  was  by  the  State  and  was  based  upon  a  statute  which 
waa  directed  against  aiid  prohibited  one  having  possession  or 
control  of  any  natural  gas  or  oil  well  to  permit  the  flow  of  gas 
or  oil  from  any  such  well  to  escape  into  the  open  air  for  a  longer 
period  than  two  days  after  the  gas  or  oil  had  been  struck.  From 
tho  standpoint  of  the  law,  to  do  so  was  a  waste  of  gas.  A  right 
against  the  statute  was  set  up,  based  upon  the  asserted  or  im- 
plied po-stulatc  that  the  owner  of  the  land  owned  all  beneath 
the  surface  and  all  that  could  be  brought  to  the  surface  within 
the  lines  of  the  land.  The  postulate  was  rejected  upon  the 
ground  of  the  nature  of  the  gas,  the  capability  of  its  flow  from 
place  to  place,  the  common  right  to  domestic  and  industrial  use 
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of  it,  and  the  power  of  the  State  to  regulate  and  conserve  such 
right. 

The  Oil  Company  contended  as  owTier  of  the  land  (it  was 
the  lessee)  and  producer  of  the  oil,  that  it  had  expended  many 
thousrinds  of  dollars  in  purchasing  and  equipping  m.achincry 
for  the  sole  purpose  of  raising  and  producing  oil,  it  not  being 
engaged  in  producing  or  transporting  natural  gas,  and  that  it 
used  the  gas  as  *' power,  force  and  agency"  to  raise  the  oil  to 
the  surface  of  the  ground,  and  that  such  was  ''the  usual,  natu- 
ral and  ordinary  method  of  raising  and  saving  oil  in  such 
cases."  And  further,  that  no  machinery  or  process  of  any 
kind  had  been  devised  by  which  the  oil  could  be  produced  and 
saved  otherwise,  and  by  forbidding  it,  the  company's  business 
would  be  destroyed  and  the  State  deprived  of  the  use  and  profits 
of  the  oil  which  was  of  vastly  more  value  than  the  gas.  And  it 
was  asserted  that  no  more  gas  was  permitted  to  escape  than 
was  consistent  with  the  due  operation  of  the  well  with  the  high- 
est skill.  It  was  hence  urged  against  the  act  that  it  deprived  of 
property  without  due  process  of  law  and  denied  to  the  Oil  Com- 
pany the  equal  protection  of  the  laws.  The  answer  was  ad- 
judged by  the  Supreme  Court  of  the  State  not  to  constitute  a 
defense.  The  adjudication  was  sustained  by  this  court.  We 
said,  citing  a  case,  ''possession  of  the  land  is  not  necessarily 
possession  of  the  gas,"  and  again,  on  the  authority  of  cases, 
"that  the  property  of  the  owner  of  lands  in  oil  and  gas  is  not 
absolute  until  it  is  actually  in  his  grasp,  and  brought  to  the 
surface."  It  was  decided,  however,  that  before  that  event  oc- 
curs, indeed  in  prevention  of  it,  the  State  may  interpose  its 
power  to  prevent  a  waste  or  disproportionate  use  of  either  oil 
or  gas  by  a  particular  owner  in  order  to  conserve  the  equal 
right  of  other  owners  and  advance  the  public  interest.  And  in 
support  of  this  power  of  regulation  a  similarity  between  natural 
gas  and  other  sub-surface  minerals  was  rejected.  "True  it  is," 
it  was  said,  "oil  and  gas,  like  other  minerals,  are  situated  be- 
neath the  surface  of  the  earth,  but  except  for  tliis  one  point  of 
similarity,  in  many  other  respects  they  greatly  differ.  They 
have  no  fixed  situs  under  a  particular  portion  of  the  earth's 
surface  within  the  area  where  they  obtain.  They  have  the 
power,  as  it  were,  of  self-transmission."  Necessarily,  therefore, 
it  was  adjudged  that  their  use  by  one  owner  of  the  surface  af- 
fected the  use  of  other  owners,  and  an  excessive  use  by  one 
diminished  the  use  by  others,  and  a  similarity  of  other  minerals, 
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as  we  have  seen,  was  rejected,  and  the  analogy  between  oil  and 
pis  and  animals  fcrcc  nuturm  was  declared.  It  was  hence  de- 
cided that  the  power  of  the  State  ''can  be  manifested  for  the 
purpose  of  protecting  all  the  collective  o^vne^s,  by  securing  a 
just  distribution,  to  arise  from  the  enjoyment  by  them,  of  their 
privilege  to  reduce  to  possession,  and  to  reach  the  like  end  by 
preventing  waste." 

To  the  contention  that  oil  could  not  be  taken  at  a  profit  by 
one  who  made  no  use  of  the  gas,  it  was  replied  that  such  fact 
went  "not  to  the  power  to  make  the  regulations,  but  to  their 
wisdom."  And  this  can  be  said  of  the  contention,  in  the  case 
at  bar,  that  one  clement  is  more  valuable  than  another,  that 
carbon  black  is  more  valuable  than  the  gas  from  which  it  is 
extracted. 

It  will  be  obser\^ed  that  the  basic  principle  of  the  Indiana 
statute  is  the  same  as  the  basic  principle  of  the  Wyoming  stat- 
ute, that  is,  the  power  of  regulation  dependent  upon  the  natures 
of  oil  and  gas,  and  that  the  absolute  dominion  of  the  surface  of 
the  land  is  not  an  unlimited  dominion  over  them. 

The  case  was  cited  in  Lindsley  v.  Natural  Carbonic  Gas  Co., 
220  U.  S.  61,  to  defeat  a  suit  brought  to  restrain  the  officers  of 
the  State  of  New  York  from  enforcing  against  the  gas  company 
a  statute  which  made  it  unlawful  to  pump  from  wells  or  other- 
wise draw  by  artificial  appliances  that  class  of  mineral  waters 
holding  in  solution  carbonic  acid  gas,  or  producing  an  unnatu- 
ral flow  of  such  gas  "for  the  purpose  of  extracting,  collecting, 
compressing,  liquifying  or  vending  such  gas  as  a  commodity 
othen^'ise  than  in  connection  with  the  mineral  water  and  the 
other  mineral  ingredients  with  which  it  was  associated." 

The  company  alleged  that  the  gas  could  be  lifted  to  the  sur- 
face only  by  means  of  pumps  or  other  artificial  appliances  and 
that  many  other  landowners  in  Saratoga  Springs  had  like  wells 
which  were  operated  in  a  like  way  with  a  like  purpose.  The 
utility  of  the  gas  was  alleged  and  a  property  right  asserted 
which  the  statute,  it  was  further  alleged,  deprived  of  in  viola^ 
tion  of  the  Constitution  of  the  United  States. 

A  demurrer  was  sustained  to  the  bill ;  therefore  its  averments 
were  admittxid.  The  basis  of  the  contention  of  the  offense  of 
the  statute  against  the  Constitution  of  the  United  States  ex- 
plicitly was,  that  the  company,  being  the  owner  of  the  land 
owned,  had  power  and  authority  over  all  beneath  the  land's 
•urface  that  it  could  reduce  to  possession.    This  was  the  same 
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postulate,  it  vnll  be  obser\"ed,  that  was  asserted  in  Ohio  Oil  Co. 
V.  Indiana.  It  was  rejected  upon  the  authority  of  that  ease. 
We,  however,  said,  ''were  the  question  an  open  one  we  still 
should  solve  it  in  the  same  way.  * ' 

May  the  principle  and  its  justification  be  extended  to  the 
Wyoming  statute.  The  statute  of  Wyoming  (we  repeat  it  to 
have  it  immediately  before  our  eyes)  declares  it  to  be  a  ''waste- 
ful and  extravagant  use  of  natural  gas"  to  use,  consume  or 
burn  it  when  taken  or  drawn  from  any  gas  well  or  wells  or 
borings  "for  the  products  where  such  natural  gas  is  burned, 
consumed  or  otherwise  wasted  without  the  heat  therein  con- 
tained being  fully  and  actually  applied  and  utilized  for  other 
manufacturing  purposes  or  domestic  purposes."  The  declara- 
tion of  illegality,  however,  only  applies  when  the  "gas  well  or 
source  of  supply  is  located  within  ten  miles  of  any  incorporated 
town  or  industrial  plant."  Section  2  explicitly  mentions  car- 
bon black  as  within  the  illegality  of  the  law,  and  as  this  case 
concerns  its  production  we  may  accept  its  production  as  a  test 
of  the  companies'  case. 

Of  the  range  of  the  utility  of  carbon  black  there  can  be  no 
controversy  and  to  this  fact  the  companies  give  an  especial  em- 
phasis in  their  averments,  supplementary  affidavits,  and  argu- 
ment. The  fact,  however,  is  but  of  incidental  importance.  The 
determining  consideration  is  the  power  of  the  State  over,  and 
its  regulation  of  a  property  in  which  others  besides  the  com- 
panies may  have  rights  and  in  which  the  State  has  an  interest 
to  adjust  and  preserve,  natural  gas  being  one  of  the  resources 
of  the  State.  And  in  this  consideration  it  is  more  important  to 
consider  not  for  what  a  particular  owner  uses  the  gas,  but  the 
proportion  of  his  use  to  that  of  others,  or  it  may  be,  the  preven- 
tion of  use  by  others;  and  the  striking  fact  is  presented  by  the 
companies'  averments  that  by  the  processes  and  devices  em- 
ployed by  them  there  is  only  obtained  from  each  thousand  cubic 
feet  of  natural  gas  consumed  1%  pounds  of  carbon  black  and 
2/10  of  a  gallon  of  high-gravity  gasoline.  To  this  averment 
the  defendants  add  that  every  thousand  cubic  feet  of  gas  con- 
tains from  33  to  40  pounds  of  carbon  and  therefore,  "that  the 
inefficiency  of  the  process  used  by  complainants  is  very  high, 
ranging  only  from  2.8%  to  4.6%."  It  is  the  further  assertion 
of  defendants  that  the  companies  are  utilizing  and  withdraw- 
ing from  the  earth  gas  at  the  rate  of  approximately  10,000,000 
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cubic  feet  per  day  aiid  tliat  the  same  can  never  be  replaced  or 

restored.    .    .    . 

The  afTidavits  .  .  .  whether  they  may  be  regarded  as  pre- 
Si'iiting  issues  of  fact  or  of  judijinent,  exhibit  the  conditions 
which  may  have  moved  the  policy  and  legislation  of  the  State. 
Manifestly,  conceding  a  power  to  the  State  of  regulation,  a 
comparison  of  the  value  of  the  industries  and  a  judgment  upon 
them  as  affecting  the  State,  was  for  it  to  make.  Such  com- 
parison may,  therefore,  be  put  aside.  It  may  be,  as  it  is  de- 
l>osed,  that  1000  cubic  feet  of  natural  gas  converted  into  gaso- 
line and  carbon  black  may  be  sold  much  higher  than  can  be 
obtained  from  the  same  amount  of  gas  sold  for  fuel  purposes, 
but  it  does  not  follow  from  that  fact  that  the  State  may  not 
consider,  and  direct  its  legislation  by  the  consideration  that 
(and  we  take  the  averment  of  the  companies)  1000  cubic  feet 
of  natural  gas  is  consumed  to  produce  1%  pounds  of  carbon 
black  and  about  2/10  of  a  gallon  of  gasoline.  That  it  may  so 
consider  depends  upon  the  question  whether  its  statute  is  wilhin 
the  principle  of  the  statutes  passed  on  in  Ohio  Oil  Co.  v.  Indi- 
ana, and  Lindsley  v.  Natural  Carbonic  Gas  Co.  By  reverting 
to  these  cases  it  will  be  immediately  observed  that  the  power  of 
regulation  over  natural  gas  is  possessed  by  a  State;  and  in  the 
first  ease,  (Ohio  Oil  Co.  v.  Indiana),  it  was  exercised  to  prohibit 
the  employment  of  ihe  gas  as  a  means  or  agency  in  the  pro- 
duction of  oil,  against  an  asserted  right  of  property  in  the  own- 
ership of  the  land  upon  which  the  oil  was  produced,  and,  there- 
fore, of  tlie  oil  and  gas  as  incidents  of  such  ownership,  which 
could  be  ased  in  such  manner  and  quantity  ajs  the  landowner 
might  choose. 

In  the  Lindsley  Case  the  power  of  the  State  was  exerted  to 
prohibit  the  owner  of  the  surface  from  pumping  on  his  own 
land,  water  charged  with  gas.  This  was  but  an  exertion,  it 
was  said,  to  preserve  from  depletion  the  subterranean  supply 
common  to  him  and  other  o>\Tiers,  and  that  the  statute,  there- 
fore, was  not  unconstitutional  as  depriving  owners  of  their 
property  without  due  process  of  law.  Ohio  Oil  Co.  v.  Indiana, 
a.s  we  have  pointed  out,  was  cited  as  a  precedent  and  its  prin- 
r-iplc  applied.  The  ca.se  at  bar  is,  we  think,  within  that  prin- 
'•iple,  in  other  words,  the  power  is  exerted  to  prohibit  an  ex- 
travagant or  wasteful  or  disproportionate  use  of  the  natural 
jras  of  the  State. 

We  have  seen  that  the  method  of  production  by  natural  gas 
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is  like  liolding  a  cold  plate  over  a  candle,  or,  as  it  is  expressed 
by  a  ■\\itness,  it  can  only  be  produced  **by  combustion  and  the 
impin^ng  of  the  flame  on  the  metallic  surface."  And  there  is 
great  disproportion  between  the  gas  and  the  product,  and  neces- 
sarily there  was  presented  to  the  judgment  and  policy  of  thb 
State  a  comparison  of  utilities  which  involved,  as  well,  the  pres- 
erA^ation  of  the  natural  resources  of  the  State,  and  the  equal 
participation  in  them  by  the  people  of  the  State.  And  the  dura- 
tion of  this  utility  was  for  the  consideration  of  the  State,  and 
we  do  not  think  that  the  State  was  required  by  the  Constitu- 
tion of  tlie  United  States  to  stand  idly  by  while  these  resources 
were  disproportionately  used,  or  used  in  such  way  that  tended 
to  their  depletion,  having  no  power  of  interference. 

The  cited  cases  determine  otherwise,  and  that,  as  the  State  of 
Indiana  could  prevent  the  exhaustive  use  of  gas  in  the  produc- 
tion of  oil,  and  as  the  State  of  New  York  could  prevent  the 
owner  of  land  from  using  artificial  means  to  obtain  the  car- 
bonated waters  under  his  land,  the  State  of  Wyoming  has  the 
same  power  to  prevent  the  use  of  natural  gas  in  the  production 
of  carbon  black,  the  tendency  of  which  is  (it  may  be  the  inevi- 
table effect  of  which  is)  the  exhaustion  of  the  supply  of  natural 
gas  and  the  consequent  detriment  of  other  uses. 

The  decree  granting  the  interlocutory  injunction  is  reversed, 
and  the  case  remanded  to  the  District  Court  for  further  pro- 
ceedings in  conformity  to  this  opinion. 

Reversed. 

The  Chief  Justice,  IMr.  Justice  Van  Devanter  and  Mr. 
Justice  McReynolds  dissent. 


BLOCK,  Trading  under  the  Name  of  Whites,  v.  HIRSH. 

SuPBEME  Court  of  the  United  States.     1921. 
256  United  States,  135. 

Error  to  the  Court  of  Appeals  of  the  District  of  Columbia. 

[This  case  was  submitted  with  the  case  of  ]\rarcus  Brown 
Holding  Company,  Inc.,  v.  Feldman  et  al.  (1921),  256  U.  S. 
170,  which  was  an  appeal  from  a  decree  of  the  United  States 
District  Court  for  the  Southern  District  of  New  York  sustaining 
the  right  of  certain  tenants  in  an  apartment  house  in  New  York 
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to  retain  possession  after  the  expiration  of  their  leases  and  af- 
firming the  validity  of  the  New  York  housing  acts,  269  Fed.  306. 
The  two  cases  involved  the  same  constitutional  principles.] 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  brought  by  the  defendant  in  error,  Hirsh, 
to  recover  possession  of  the  cellar  and  first  floor  of  a  building 
on  F  Street  in  Washington  which  the  plaintiff  in  error,  Block, 
liolds  over  after  the  expiration  of  a  lease  to  him.  Hirsh  bought 
the  building  while  the  lease  was  running,  and  on  December  15, 
1919,  notified  Block  that  he  should  require  possession  on  Decem- 
ber 31,  when  the  lease  expired.  Block  declined  to  surrender  the 
premises,  relying  upon  the  Act  of  October  22,  1919,  c.  80.  Title 
II— ** District  of  Columbia  Rents";  especially  §  109,  41  Stat. 
297,  298,  301.  That  is  also  the  ground  of  his  defence  in  this 
Court,  and  the  question  is  whether  the  statute  is,  constitutional, 
or,  as  held  by  the  Court  of  Appeals,  an  attempt  to  authorize  the 
taking  of  property  not  for  public  use  and  without  due  process 
of  law,  and  for  this  and  other  reasons  void.  [267  Fed.  614, 
631.] 

By  §  109  of  the  act  the  right  of  a  tenant  to  occupy  any  hotel, 
apartment,  or  "rental  property,"  i.  e.,  any  building  or  part 
thereof,  other  than  hotel  or  apartment,  (§  101),  is  to  continue 
notwithstanding  the  expiration  of  his  term,  at  the  option  of 
the  tenant,  subject  to  regulation  by  the  Commission  appointed 
by  the  act,  so  long  as  he  pays  the  rent  and  performs  the  condi- 
tions as  fixed  by  the  lease  or  as  modified  by  the  Commission. 
It  Is  provided  in  the  same  section  that  the  owner  shall  have  the 
ri^'ht  to  po.ssession  "for  actual  and  bona  fide  occupancy  by  him- 
self, or  his  ^nfe,  children,  or  dependents  .  .  .  upon  giving 
thirty  days'  notice  in  writing."  According  to  his  affidavit 
Hirsh  wanted  the  premises  for  his  own  use,  but  he  did  not  see 
fit  to  give  the  thirty  days'  notice  because  he  denied  the  validity 
of  the  act.  The  statute  embodies  a  scheme  or  code  which  it  is 
n*T-(lle88  to  set  forth,  but  it  should  be  stated  that  it  ends  with 
Uie  declaration  in  §  122  that  the  provisions  of  Title  II  are  made 
ncccssar}'  by  emergencies  growing  out  of  the  war,  resulting  in 
rcnUl  conditions  in  the  District  dangerous  to  the  public  health 
and  burdensome  to  public  officers,  employees  and  accessories, 
and  thereby  embarrassing  the  Federal  Government  in  the  trans- 
ar-tion  of  the  public  business.  As  emergency  legislation  the 
Title  Is  to  end  in  two  years  unless  sooner  repealed. 

No  doubt  it  u  true  that  a  legislative  declaration  of  facts  that 
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are  material  only  as  the  ground  for  enacting  a  rule  of  law,  for 
instance,  that  a  certain  use  is  a  public  one,  may  not  be  held 
conclusive  by  the  Courts.  .  .  .  But  a  declaration  by  a  legis- 
lature concerning  public  conditions  that  by  necessity  and  duty 
it  must  know,  is  entitled  at  least  to  great  respect.  In  this  in- 
stance Congress  stated  a  publicly  notorious  and  almost  world- 
wide fact.  That  the  emergency  declared  by  the  statute  did  exist 
must  be  assumed,  and  the  question  is  whether  Congress  was 
incompetent  to  meet  it  in  the  way  in  which  it  has  been  met  by 
most  of  the  civilized  countries  of  the  world. 

The  general  proposition  to  be  maintained  is  that  circum- 
stances have  clothed  the  letting  of  buildings  in  the  District  of 
Columbia  with  a  public  interest  so  great  as  to  justify  regulation 
by  law.  Plainly  circumstances  may  so  change  in  time  or  so 
differ  in  space  as  to  clothe  with  such  an  interest  what  at  other 
times  or  in  other  places  would  be  a  matter  of  purely  private 
concern.  It  is  enough  to  refer  to  the  decisions  as  to  insurance, 
in  German  Alliance  Insurance  Co.  v.  Lewis,  233  U.  S.  389 ;  irri- 
gation, in  Clark  v.  Nash,  198  U.  S.  361 ;  and  mining,  in  Strick- 
ley  v.  Highland  Boy  Gold  IMining  Co.,  200  U.  S.  527.  They 
sufficiently  illustrate  what  hardly  would  be  denied.  They  il- 
lustrate also  that  the  use  by  the  public  generally  of  each  specific 
thing  affected  cannot  be  made  the  test  of  public  interest,  Mt. 
Vernon-Woodberry  Cotton  Duck  Co.  v.  Alabama  Interstate 
Power  Co.,  240  U.  S.  30,  32,  and  that  the  public  interest  may 
extend  to  the  use  of  land.  They  dispel  the  notion  that  what  in 
its  immediate  aspect  may  be  only  a  private  transaction  may  not 
be  raised  by  its  class  or  character  to  a  public  affair.  See  also 
Noble  State  Bank  v.  Haskell,  219  U.  S.  104,  110,  111. 

The  fact  that  tangible  property  is  also  visible  tends  to  give 
a  rigidity  to  our  conception  of  our  rights  in  it  that  we  do  not 
attach  to  others  less  concretely  clothed.  But  the  notion  that 
the  former  are  exempt  from  the  legislative  modification  re- 
quired from  time  to  time  in  civilized  life  is  contradicted  not  only 
by  the  doctrine  of  eminent  domain,  under  which  what  is  taken 
is  paid  for,  but  by  that  of  the  police  power  in  its  proper  sense, 
under  which  property  rights  may  be  cut  down,  and  to  that 
extent  taken,  without  pay.  Under  the  police  power  the  right 
to  erect  buildings  in  a  certain  quarter  of  a  city  may  be  limited 
to  from  eighty  to  one  hundred  feet.  Welch  v.  Swasey,  214  U.  S 
91.  Safe  pillars  may  be  required  in  coal  mines.  Plymouth  Coal 
Co.  V,  Pennsylvania,  232  U.  S.  531.     Billboards  in  cities  may 
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be  regulated.  St.  Louis  Poster  Advertising  Co.  v.  St.  Louis, 
249  U.  S.  2G9.  Watersheds  in  the  country  may  be  kept  clear. 
I'erlcy  v.  North  Carolina,  249  U.  S.  510.  These  cases  arc 
enough  to  cstablisli  that  a  public  exigency  ■v\dll  justify  the  legis- 
hiture  in  restricting  property  rights  in  land  to  a  certain  extent 
without  compensation.  But  if  to  answer  one  need  the  legisla- 
ture may  limit  height  to  answer  another  it  may  limit  rent.  We 
do  not  peri-eive  any  reason  for  denying  the  justification  held 
good  in  the  foregoing  cases  to  a  law  limiting  the  property  rights 
now  in  question  if  the  public  exigency  requires  that.  The  rea- 
sons are  of  a  different  nature  but  they  certainly  are  not  less 
pressing.  Congress  has  stated  the  unquestionable  embarrass- 
ment of  Government  and  danger  to  the  public  health  in  the 
existing  condition  of  things.  The  space  in  Washington  is  neces- 
sarily monopolized  in  comparatively  few  hands,  and  letting  por- 
tions of  it  is  as  much  a  business  as  any  other.  Housing  is  a 
necessary  of  life.  All  the  elements  of  a  public  interest  justify- 
ing .some  degree  of  public  control  are  present.  The  only  mat- 
ter that  seems  to  us  open  to  debate  is  whether  the  statute  goes 
too  far.  For  just  as  there  comes  a  point  at  which  the  police 
power  cea.ses  and  leaves  only  that  of  eminent  domain,  it  may  be 
conceded  that  regulations  of  the  present  sort  pressed  to  a  cer- 
tain height  might  amount  to  a  taking  without  due  process  of 
law.    Martin  v.  District  of  Columbia,  205  U.  S.  135,  139. 

Perhaps  it  would  be  too  strict  to  deal  with  this  case  as  con- 
i-eming  only  the  roquiroment  of  thirty  days'  notice.  For  al- 
though the  plaintiff  alleged  that  he  wanted  the  premises  for  his 
own  use  the  defendant  denied  it  and  might  have  prevailed  upon 
that  issue  under  the  act.  The  general  question  to  which  we  have 
adverted  must  be  decided,  if  not  in  this  then  in  the  next  case 
[Marcus  Drov^Ti  Holding  Co.  v.  Feldman,  256  U.  S.  170],  and 
it  Khould  be  disposed  of  now. — The  main  point  against  the  law 
Ls  that  tenants  are  allowed  to  remain  in  possession  at  the  same 
rent  that  they  have  been  paying,  unless  modified  by  the  Com- 
mi.s8ion  established  by  the  act,  and  that  thus  the  use  of  the 
land  and  the  right  of  the  owner  to  do  what  he  will  with  his  own 
and  to  make  what  contracts  he  pleases  are  cut  down.  But  if  the 
public  intrTost  be  established  tlie  regulation  of  rates  Is  one  of 
f),..  n,-.t  forms  in  which  it  is  asserted,  and  the  validity  of  such 
^^•n  has  been  settled  since  Munn  v.  Illinois,  94  U.  S.  113. 
It  is  said  that  a  grain  elevator  may  go  out  of  business  whereas 
here  the  use  is  fastened  upon  the  land.     The  power  to  go  out 
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of  business,  when  it  exists,  is  an  illusory  answer  to  gas  com- 
panies and  waterworks,  but  we  need  not  stop  at  that.  The 
regulation  is  put  and  justified  only  as  a  temporary  measure. 
See  Wilson  v.  New,  243  U.  S.  332,  345,  346.  Fort  Smith  & 
Western  R.  R.  Co.  v.  Mills,  253  U.  S.  206.  A  limit  in  time,  to 
tide  over  a  passing  trouble,  well  may  justify  a  law  that  could 
not  be  upheld  as  a  permanent  change. 

Machinery  is  provided  to  secure  to  the  landlord  a  reasonable 
rent.  §  106.  It  may  be  assumed  that  the  interpretation  of 
"reasonable"  will  deprive  him  in  part  at  least  of  the  power  of 
profiting  by  the  sudden  influx  of  people  to  Washington  caused 
by  the  needs  of  Government  and  the  war,  and  thus  of  a  right 
usually  incident  to  fortunately  situated  property — of  a  part  of 
the  value  of  his  property  as  defined  in  International  Harvester 
Co.  V.  Kentucky,  234  U.  S.  222.  Southern  Ry.  Co.  v.  Greene, 
216  U.  S.  400,  414.  But  while  it  is  unjust  to  pursue  such  profits 
from  a  national  misfortune  with  sweeping  denunciations,  the 
policy  of  restricting  them  has  been  embodied  in  taxation  and  is 
accepted.  It  goes  little  if  at  all  farther  than  the  restriction  put 
upon  the  rights  of  the  owner  of  money  by  the  more  debatable 
usury  laws.  The  preference  given  to  the  tenant  in  possession  is 
an  almost  necessary  incident  of  the  policy  and  is  traditional  in 
English  law.  If  the  tenant  remained  subject  to  the  landlord's 
power  to  evict,  the  attempt  to  limit  the  landlord's  demands 
would  fail. 

Assuming  that  the  end  in  view  otherwise  justified  the  means 
adopted  by  Congress,  we  have  no  concern  of  course  with  the 
question  whether  those  means  were  the  wisest,  whether  they 
may  not  cost  more  than  they  come  to,  or  will  effect  the  result 
desired.  It  is  enough  that  we  are  not  warranted  in  saj'ing  that 
legislation  that  has  been  resorted  to  for  the  same  purpose  all 
over  the  world,  is  futile  or  has  no  reasonable  relation  to  tho 
relief  sought.  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  569. 

The  statute  is  objected  to  on  the  further  ground  that  land- 
lords and  tenants  are  deprived  by  it  of  a  trial  by  jury  on  the 
right  to  possession  of  the  land.  If  the  power  of  the  Commission 
established  by  the  statute  to  regulate  the  relation  is  established, 
as  we  think  it  is,  by  what  we  have  said,  this  objection  amounts 
to  little.  To  regulate  the  relation  and  to  decide  the  facts  affect- 
ing it  are  hardly  separable.  While  the  act  is  in  force  there  is 
little  to  decide  except  whether  the  rent  allowed  is  reasonable, 
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and  upon  that  question  tlie  courts  are  given  the  last  word.  A 
part  of  the  exigency  is  to  secure  a  speedy  and  summary  admin- 
istration of  the  law  and  we  are  not  prepared  to  say  that  the  sus- 
pension of  ordinary  remedies  was  not  a  reasonable  provision  of 
a  statute  reasonable  in  its  aim  and  intent.  The  plaintiff  ob- 
tained a  judgment  on  the  ground  that  the  statute  was  void, 
root  and  branch.    That  judgment  must  be  reversed. 

Judgment  reversed. 

Mr.  Justice  ^IcKenna,  with  whom  concurred  The  Chief 
Justice,  Mr.  Justice  Van  Devanter  and  Mr.  Justice 
McHeynolds,  dissenting: 

The  Chief  Justice,  Mr.  Justice  Van  Devanter,  Mr.  Jus- 
tice McReynolds  and  I  dissent  from  the  opinion  and  judgment 
of  the  court.  Tlie  grounds  of  dissent  are  the  explicit  provisions 
of  the  Constitution  of  the  United  States;  the  specifications  of 
the  grounds  are  the  irresistible  deductions  from  those  provisions 
and,  we  think,  would  require  no  expression  but  for  the  opposi- 
tion of  those  whose  judgments  challenge  attention. 

The  National  Government  by  the  Fifth  Amendment  to  the 
Constitution,  and  the  States  by  the  Fourteenth  Amendment,  are 
forbidden  to  deprive  any  person  of  ''life,  liberty,  or  property, 
without  due  process  of  law."  A  further  provision  of  the  Fifth 
Amendment  is  that  private  property  cannot  be  taken  for  public 
use,  without  just  compensation.  And  there  is  a  special  security 
to  contracts  in  §  10  of  Article  1  in  the  provision  that  "No  State 
shall  .  .  .  pass  any  .  .  .  law  impairing  the  obligation 
of  contracts.  .  .  .**  These  provisions  are  limitations  upon 
the  national  legislation,  with  which  this  case  is  concerned,  and 
limitations  upon  state  legislation,  with  which  Marcus  Brown 
Holding  Co.  v.  Feldman,  post,  is  concerned.  We  shall 
more  or  less  consider  the  cases  together,  as  they  were  argued  and 
submitted  on  the  same  day  and  practically  depend  upon  the 
same  principles ;  and  what  we  say  about  one  applies  to  the  other. 

The  statute  in  the  present  case  is  denominated  "The  Rent 
Law"  and  its  purpose  is  to  permit  a  lessee  to  continue  in  posses- 
sion of  lea.scd  premises  after  the  expiration  of  his  term,  against 
the  domand  of  his  landlord  and  in  direct  opposition  to  the  cov- 
enants of  the  lea.se,  so  long  as  he  pays  the  rent  and  performs 
tlje  conditions  as  fixed  by  the  lea.se  or  as  modified  by  a  commis- 
sion created  by  the  statute.  This  is  contrary  to  every  concep- 
tion of  leases  that  the  world  has  ever  entertained,  and  of  the 
reciprocal  rights  and  obligations  of  lessor  and  lessee. 
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As  already  declared,  the  provisions  of  the  Constitution  seem 
so  direct  and  definite  as  to  need  no  reinforcing  words  and  to 
leave  no  other  inquiry  than,  Does  the  statute  under  re^dow 
come  within  their  prohibition?  It  is  asserted,  that  the  statute 
has  been  made  necessary  by  the  conditions  resulting  from  the 
''Imperial  GeiTQan  war."  The  thought  instantly  comes  that 
the  country  has  had  other  wars  with  resulting  embarrassments, 
yet  they  did  not  induce  the  relaxation  of  constitutional  require- 
ments nor  the  exercise  of  arbitrary  power.  Constitutional  re- 
straints were  increased,  not  diminished.  However,  it  may  be 
admitted  that  the  conditions  presented  a  problem  and  induced 
an  appeal  for  government  remedy.  But  we  must  bear  in  mind 
that  the  Constitution  is,  as  we  have  shown,  a  restraint  upon  gov- 
ernment, purposely  provided  and  declared  upon  consideration 
of  all  the  consequences  of  what  it  prohibits  and  permits,  mak- 
ing the  restraints  upon  government  the  rights  of  the  governed. 
And  this  careful  adjustment  of  power  and  rights  makes  the 
Constitution  what  it  was  intended  to  be  and  is,  a  real  charter  of 
liberty,  receiving  and  deser\'ing  the  praise  that  has  been  given 
it  as  "the  most  wonderful  work  ever  struck  off  at  any  given 
time  by  the  brain  and  purpose  of  man."  And  we  add  that 
more  than  a  century  of  trial  ''has  certainly  proven  the  sagacity 
of  the  constructors,  and  the  stubborn  strength  of  the  fabric." 

The  "strength  of  the  fabric"  can  not  be  assigned  to  any  one 
provision,  it  is  the  contribution  of  all,  and,  therefore,  it  is  not 
the  expression  of  too  much  anxiety  to  declare  that  a  violation 
of  any  of  its  prohibitions  is  an  evil — an  evil  in  the  circumstances 
of  violation,  of  greater  evil  because  of  its  example  and  malign 
instruction.  And  against  the  first  step  to  it  this  court  has 
warned,  expressing  a  maxim  of  experience, — '*  Withstand  hegin- 
nings.*'  Boyd  v.  United  States,  116  U.  S.  616,  635.  Who  can 
know  to  what  end  they  will  conduct  ? 

The  facts  of  this  litigation  point  the  warning.  Recurring  to 
them,  we  may  ask,  Of  what  concern  is  it  to  the  public  health  or 
the  operations  of  the  Federal  Government  who  shall  occupy  a 
cellar,  and  a  room  above  it,  for  business  purposes  in  the  City  of 
Washington? — (the  question  in  this  case)  ;  and.  Why  is  it  the 
solicitude  of  the  police  power  of  the  State  of  New  York  to  keep 
from  competition  an  apartment  in  the  City  of  New  York? — 
(the  question  in  the  other  case).  The  answer  is,  to  supply 
homes  to  the  homeless.  It  does  not  satisfy.  If  the  statute  keeps 
a  tenant  in,  it  keeps  a  tenant  out,  indeed,  this  is  its  assumption 
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Its  only  basis  is,  tliat  tenants  are  more  numerous  than  land- 
lords and  that  in  some  way  this  disproportion,  it  is  assumed, 
makes  a  tyranny  in  the  landlord,  and  an  oppression  to  the  ten- 
ant, notwithstanding  the  tenant  is  only  required  to  perform  a 
contract  entered  into,  not  under  the  statute,  but  before  the 
statute :  and  that  the  condition  is  remedied  by  rent  fixing — value 
adjustment — by  the  power  of  the  Government.  And  this,  it  is 
the  %-iew  of  the  opinion,  has  justification  because  "space  in 
"Washington  is  limited"  and  ''housin*?  is  a  necessary  of  life/* 
A  causative  and  remedial  relation  in  the  circumstances  we  are 
unable  to  see.  We  do  see  that  the  effect  and  evil  of  the  statute 
Is  that  it  withdraws  the  dominion  of  property  from  its  owner, 
superseding:  the  contracts  that  he  confidently  made  under  the 
law  then  existing  and  subjecting  them  to  the  fiat  of  a  subse- 
quent law. 

If  such  exercise  of  government  be  legal,  what  exercise  of  gov- 
oniment  is  illegal  ?  Houses  are  a  necessary  of  life,  but  other 
things  are  as  necessary.  May  they  too  be  taken  from  the  direc- 
tion of  their  owners  and  disposed  of  by  the  Government?  Who 
supplies  them,  and  upon  what  inducement?  And,  when  sup- 
plied, may  those  who  get  them  under  promise  of  return,  and 
who  had  no  hand  or  expense  in  their  supply,  dictate  the  terms 
of  retention  or  use,  and  be  bound  by  no  agreement  concerning 
them? 

An  affirmative  answer  seems  to  be  the  requirement  of  the 
decision.  If  the  public  interest  may  be  concerned,  as  in  the 
statute  under  review,  with  the  control  of  any  form  of  property, 
it  can  be  concerned  with  the  control  of  all  forms  of  property. 
And,  certainly,  in  the  first  instance,  the  necessity  or  expediency 
of  control  innst  be  a  matter  of  legislative  judgment.  But,  how- 
ever, not  to  go  beyond  tlie  case — if  the  public  interest  can  extend 
a  lease  it  can  compel  a  lease;  the  difference  is  only  in  degree 
and  boldness.  In  one  as  much  as  in  the  other,  there  is  a  viola- 
tion of  the  positive  and  absolute  right  of  the  owner  of  the  prop- 
erty. And  it  would  seem,  necessarily,  if  either  can  be  done,  un- 
occupied houses  or  unoccupied  space  in  occupied  houses  can 
be  appropriated.  The  efficacy  of  either  to  afford  homes  for  the 
homeless  cannot  be  disputed.  In  response  to  an  inquiry  from 
the  bench,  counsel  replied  that  the  experiment  had  been  tried 
or  was  being  tried  in  a  European  country.  It  is  to  be  remem- 
bered, thai  the  legality  of  power  must  be  estimated  not  by  what 
it  will  do  but  by  what  it  can  do. 
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The  prospect  expands  and  dismays  when  we  pass  outside  of 
considerations  applicable  to  the  local  and  narrow  conditions  in 
the  District  of  Columbia,  It  is  the  assertion  of  the  statute  that 
the  Federal  Government  is  embarrassed  in  the  transaction  of 
its  business,  but,  as  we  have  said,  a  New  York  statute  is  submit- 
ted to  us  and  counsel  have  referred  to  the  legislation  of  six 
other  States.  And,  there  is  intimation  in  the  opinion  that  Con- 
gress in  its  enactment  has  imitated  the  laws  of  other  countries. 
The  facts  are  significant  and  suggest  the  inquirj%  Have  condi- 
tions come,  not  only  to  the  District  of  Columbia,  embarrassing 
the  Federal  Government,  but  to  the  world  as  well,  that  are  not 
amenable  to  passing  palliatives,  so  that  socialism,  or  some  form 
of  socialism,  is  the  only  permanent  corrective  or  accommoda- 
tion? It  is  indeed  strange  that  this  court,  in  effect,  is  called 
upon  to  make  way  for  it  and,  through  the  instrument  of  a  con- 
stitution based  on  personal  rights  and  the  purposeful  encourage- 
ment of  individual  incentive  and  energy,  to  declare  legal  a 
power  exerted  for  their  destruction.  The  inquiry  occurs.  Have 
we  come  to  the  realization  of  the  obser\'ation  that  "War  unless 
it  be  fought  for  liberty  is  the  most  deadly  enemy  of  liberty?" 

But,  passing  that,  and  returning  to  the  Constitution,  it  will 
be  observed,  as  we  have  said,  that  its  words  are  a  restraint  upon 
power,  intended  as  such  in  deliberate  persuasion  of  its  wisdom 
as  against  unrestrained  freedom. 

And  it  is  significant  that  it  is  not  restraint  upon  a  "Govern- 
ing One"  but  restraint  upon  the  people  themselves,  and  in  the 
persuasion,  to  use  the  words  of  one  of  the  supporters  of  the 
Constitution,  that  "the  natural  order  of  things  is  for  liberty 
to  yield  and  for  government  to  gain  gi-ound."  Sinister  inter- 
ests, its  conception  is,  may  move  government  to  exercise;  one 
class  may  become  dominant  over  another ;  and,  against  the 
tyranny  and  injustice  that  will  result,  the  framers  of  the  Con- 
stitution believed  precautions  were  as  necessary  as  against  any 
other  abuse  of  power.  And  so  careful  is  it  of  liberty  that  it 
protects  in  many  provisions  the  individual  against  the  magis- 
trate. 

Has  it  suddenly  become  weak — become,  not  a  restraint  upon 
e\dl  government,  but  an  impediment  to  good  government?  Has 
it  become  an  anachronism,  and  is  it  to  become  "an  archaeological 
relic,"  no  longer  to  be  an  efficient  factor  in  affairs  but  some- 
thing only  to  engage  and  entertain  the  studies  of  antiquarians! 
Is  not  this  to  be  dreaded — indeed  \n411  it  not  be  the  inevitable 
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consequence  of  the  decision  jiLst  rendered?  Let  us  sec  what  it 
justifies,  and  upon  wliat  principle!  But  first  and  preliminary 
to  that  inquiry  are  the  provisions  it  strikes  dowa.  We  have 
^veu  them,  but  we  repeat  them.  By  §  10  of  Article  I  it  is 
p^o^^ded,  "No  State  shall  .  .  .  pass  any  .  .  .  law  im- 
pairing the  obligation  of  contracts.  .  .  ."  By  the  Fifth 
Amendment,  no  person  can  be  deprived  of  property  without  due 
process  of  law.  Tlic  prohibitions  need  no  strengthening  com- 
ment. They  are  as  absolute  as  axioms.  A  contract  existing,  its 
obligation  is  impregnable.  The  elements  that  make  a  contract 
or  its  obligation  we  need  not  consider.  The  present  case  is  con- 
cerned with  a  lease,  and  that  a  lease  is  a  contract  we  do  not 
pause  to  demonstrate  cither  to  la^^yers  or  to  laymen,  nor  that 
the  rights  of  the  lessor  are  the  obligations  of  the  lessee,  and,  of 
course,  the  rights  of  the  lessee  are  the  obligations  of  the  lessor — 
the  mutuality  constituting  the  consideration  of  the  contract- -the 
inducement  to  it  and  its  value,  no  less  to  the  lessee  than  to  the 
lessor. 

What  were  the  rights  and  obligations  in  the  present  case  and 
what  was  the  right  of  Hirsh  to  control  his  property?  Hirsh  is 
the  purchaser  of  a  lot  in  the  City  of  Washington ;  Block  is  the 
lessee  of  the  lot  and  he  agreed  that  at  the  end  of  his  tenancy 
he  would  surrender  the  premises,  and  this  and  ''each  and  every 
one  of  the  covenants,  conditions  and  agreements,'*  he  promised 
"to  keep  and  perform."  Hirsh  at  the  end  of  the  term  de- 
manded possession.  It  was  refused,  and  against  this  suit  to 
recover  pos.sossion  there  was  pleaded  the  statute.  The  defense 
prevailed  in  the  trial  court;  the  statute  was  declared  uncon- 
stitutional in  the  Court  of  Appeals.  It  is  sustained  by  the  de- 
cision just  announced. 

It  is  manifest,  therefore,  that  by  the  statute  the  Government 
interposes  with  its  power  to  annul  the  covenants  of  a  contract 
between  two  of  its  citizens  and  to  transfer  the  uses  of  the  prop- 
erty of  one  and  vest  tliem  in  the  other.  The  interposition  of  a 
commi-ssion  is  but  a  detail  in  the  power  exerted — not  extenuat- 
ing it  in  any  legal  sense — indeed,  intensifies  its  illegality,  takes 
away  the  right  to  a  jury  trial  from  any  dispute  of  fact. 

If  such  power  exist,  what  is  its  limit  and  what  its  conse- 
qufncesT  And  by  consoq nonces  w^e  do  not  mean  who  shall  have 
a  cellar  in  the  City  of  Washington  or  who  shall  have  an  apart- 
ment in  a  million-dollar  apartment  house  in  the  City  of  New 
York,  but  the  broader  consequences  of  unrestrained  power  and 
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its  exertion  against  property,  ha\Tng  example  in  the  present 
case,  and  likely  to  be  applied  in  other  cases.  This  is  of  grave 
concern.  The  security  of  property,  next  to  personal  security 
against  the  exertions  of  government,  is  of  the  essence  of  liberty. 
They  are  joined  in  protection,  as  we  have  shown,  and  both  the 
National  Government  (Fifth  Amendment)  and  the  States 
(Fourteenth  Amendment)  are  forbidden  to  deprive  any  person 
**of  life,  liberty,  or  property,  without  due  process  of  law."  and 
the  emphasis  of  the  Fifth  Amendment  is  that  private  property 
cannot  be  ''taken  for  public  use,  without  just  compensation.'' 
And,  in  recognition  of  the  purpose  to  protect  property  and  the 
rights  of  its  o^^iier  from  governmental  aggression,  the  Third 
Amendment  provides,  *'No  soldier  shall,  in  time  of  peace  be 
quartered  in  any  house,  without  the  consent  of  the  owTier,  nor 
in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law." 

There  can  be  no  conception  of  property  aside  from  its  con- 
trol and  use,  and  upon  its  use  depends  its  value.  Branson  v. 
Bush,  251  U.  S.  182,  187.  Protection  to  it  has  been  regarded  as 
a  vital  principle  of  republican  institutions.  It  is  next  in  degree 
to  the  protection  of  personal  liberty  and  freedom  from  undue 
interference  or  molestation.  Chicago,  Burlington  &  Quincy  R. 
R.  Co.  V.  Chicago,  166  U.  S.  226.  Our  social  system  rests  largelj' 
upon  its  sanctity,  "and  that  State  or  community  which  seeks  to 
invade  it  will  soon  discover  the  error  in  the  disaster  which  fol- 
lows."   Knoxville  v.  Knoxville  Water  Co.,  212  U.  S.  1,  18. 

There  is  not  a  contention  made  in  this  case  that  this  court 
has  not  pronounced  untenable.  An  emergency  is  asserted  as 
a  justification  of  the  statute  and  the  impairment  of  the  contract 
of  the  lease.  A  like  contention  was  rejected  in  Ex  parte  ]\Iilli- 
gan,  4  Wall.  2.  It  was  there  declared  (page  120)  ''that  the 
principles  of  constitutional  liberty  would  be  in  peril,  unless  es- 
tablished by  irrepealable  law. ' '  And  it  was  said  that  ' '  the  Con- 
stitution of  the  United  States  is  a  law  for  rulers  and  people, 
equally  in  war  and  in  peace,  and  covers  with  the  shield  of  its 
protection  all  classes  of  men,  at  all  times,  and  under  all  circum- 
stances. No  doctrine,  involving  more  pernicious  consequences, 
was  ever  invented  by  the  wit  of  man  than  that  any  of  its  pro- 
visions can  be  suspended  during  any  of  the  great  exigencies  of 
government." 

But  what  is  the  power  that  is  put  in  opposition  to  the  Con- 
stitution and  supersedes  its  prohibitions!  It  is  not  clear  from 
the  opinion  what  it  is.    The  opinion  gives  to  the  police  power  a 
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certain  fon-o  but  its  range  is  not  defined.  Circumstances,  it  is 
said,  "have  clotlied  the  letting  of  buildings  in  the  District  of 
Columbia  witli  a  public  interest  so  great  as  to  justify  regulation 
by  law,"  thougli  at  other  times  and  places  such  letting  may  be 
only  of  private  concern;  and  the  deduction  is  justified,  it  is 
said,  by  analog>'  to  the  business  of  insurance,  the  business  of 
irrigation  and  the  business  of  mining.  .  .  .  It  is  difficult  to 
hiuidle  the  cases  or  the  assertion  of  what  they  decide.  An  op- 
posing denial  only  is  available. 

To  us  the  difference  is  palpable  between  life  insurance  and 
the  regulation  of  its  rates  by  the  State  and  the  exemption  of 
a  lessee  from  the  covenants  of  his  lease  with  the  approval  of 
the  Statr,  in  defiance  of  the  rights  of  the  lessor.  And  as  pal- 
pably different  is  tlie  use  of  water  for  mining  or  irrigation  or 
manufacturing,  and  eminent  domain  exercised  for  the  procure- 
ment of  its  means  with  the  requirement  of  compensation,  and  as 
palpably  different  is  eminent  domain,  with  attendant  compensa- 
tion, exercised  for  railways  and  other  means  for  tlie  worldng 
of  mines. 

And  there  is  less  analogy  in  laws  regulating  the  height  of 
buildings  in  ])usiness  sections  of  a  city;  or  the  requirement  of 
boundary  i)illars  in  coal  mines  to  safeguard  the  emplo3^ees  of 
one  in  case  the  other  should  be  abandoned  and  allowed  to  fill 
with  water;  or  the  regulation  of  bill-boards  in  cities  on  account 
of  their  menace  to  morality,  health  and  decency  (in  what  way  it 
is  not  ncfcssarj'  to  specify)  ;  or  the  keeping  clear  of  watersheds 
to  protect  the  water  reservoirs  of  cities  from  damage  by  devas- 
tating fires  or  the  peril  of  them,  from  accumulation  of  "tree 
tops,  boughs  and  lops"  left  upon  the  ground. 

The  ca.ses  and  their  incidents  hardly  need  explanatory  com- 
ment. They  justify  the  prohibition  of  the  use  of  property  to 
the  injury  of  others,  a  proliibition  that  is  expressed  in  one  of  the 
rnaxim-s  of  our  jurisprudence.  Such  use  of  property  is,  of 
course,  within  the  regulating  power  of  government.  It  is  one  of 
the  objecta  of  government  to  prevent  harm  by  one  person  to 
another  by  any  conduct. 

The  police  power  has  some  pretense  for  its  invocation.  Re- 
garding alone  the  words  of  its  definition,  it  embraces  power 
over  evcrj'thing  under  the  siui,  and  the  line  that  separates  its 
legal  from  its  illegal  operation  can  not  be  easily  drawn.  But 
it  must  be  drawn.  To  borrow  the  illustration  of  another,  the 
line  that  separates  day  from  night  can  not  be  easily  discerned 
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or  traced,  yet  the  light  of  day  and  the  darkness  of  night  are 
•rery  distinct  things.  And  as  distinct  in  our  judgment  is  the 
puissance  of  the  Constitution  over  all  other  ordinances  of  power, 
and  as  distinct  are  the  cited  cases  from  this  case:  and  if  they 
can  bear  the  extent  put  upon  them,  what  extent  can  be  put 
upon  the  case  at  bar  or  upon  the  limit  of  the  principle  it  de- 
clares? It  is  based  upon  the  insistency  of  the  public  interest 
and  its  power.  As  w^  understand,  the  assertion  is,  that  legis- 
lation can  regard  a  private  transaction  as  a  matter  of  public 
interest.  It  is  not  possible  to  express  the  possession  or  exercise 
of  more  unbounded  or  irresponsible  power.  It  is  true,  in  mitiga- 
tion of  this  declaration  and  of  the  alarm  that  it  causes,  it  is 
said  that  the  declaration  is  not  necessarily  conclusive  on  the 
courts,  but  "is  entitled,  at  least,  to  great  respect."  This  is  in- 
tangible to  measurement  or  brief  answer.  But  we  need  not 
beat  about  in  generalities  or  grope  in  their  indetermination  in 
subtle  search  for  a  test  of  a  legal  judgment  upon  the  conditions, 
or  the  power  exerted  for  their  relief.  ''The  Rent  Law"  is 
brought  to  particularity  by  the  condemnation  of  the  Constitu- 
tion of  the  United  States.  Call  it  what  you  will — an  exertion  of 
police  or  other  power — nothing  can  absolve  it  from  illcgalit3^ 
Limiting  its  duration  to  two  j^ears  certainly  cannot.  It  is  what 
it  does  that  is  of  concern.  Besides,  it  is  not  sustained  as  the 
expedient  of  an  occasion,  the  insistence  of  an  emergency,  but 
as  a  power  in  government  over  property  based  on  the  decisions 
of  this  court  whose  extent  and  efficacy  the  opinion  takes  pains  to 
set  forth  and  illustrate.  And  as  a  power  in  government,  if  it 
exist  at  all,  it  is  perennial  and  universal  and  can  give  what 
duration  it  pleases  to  its  exercise,  whether  for  two  years  or  for 
more  than  two  years.  If  it  can  be  made  to  endure  for  two  years, 
it  can  be  made  to  endure  for  more.  There  is  no  other  power 
that  can  pronounce  the  limit  of  its  duration  against  the  time 
expressed  in  it,  and  its  justification  practically  marks  the  doom 
of  judicial  judgment  on  legislative  action. 

The  wonder  comes  to  us.  What  will  the  country  do  witli  its 
new  freedom?  Contracts  and  the  obligation  of  contracts  are  the 
basis  of  its  lifa  and  of  all  its  business,  and  the  Constitution, 
fortifying  the  conventions  of  honor,  is  their  conserving  power. 
"Who  can  foretell  the  consequences  of  its  destruction  or  even 
question  of  it?  The  case  is  concerned  with  the  results  of  the 
German  war  and  we  are  reminded  thereby  that  tliere  were  con- 
tracts made  by  the  National  Government  in  the  necessity  or 
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solicitude  of  the  conduct  of  the  war — contracts  into  which  patri- 
otism eagerly  entered,  but,  it  may  be,  interest  was  enticed,  by 
the  promise  of  exemption  from  a  burden  of  government.  Bur- 
dens of  government  are  of  the  highest  public  interest,  and  their 
dlst'harge  is  of  imperious  necessity.  Therefore,  the  provocation 
or  temptation  may  come  to  those  who  feel  them  that  the  prop- 
erty of  others  (estimated  in  the  millions,  perhaps)  should  not 
liave  asylum  from  a  share  of  the  load.  And  what  answer  can 
be  made  to  such  demand  within  the  principle  of  the  case  now- 
decided?  Their  promises  are  as  much  within  the  principle  as 
the  lease  of  Ilirsh  is,  for,  necessarily,  if  one  contract  can  be  dis- 
regarded in  the  public  interest  every  contract  can  be;  patriotic 
lionor  may  be  involved  in  one  more  than  in  another,  but  de- 
grees of  honor  may  not  be  attended  to — the  public  interest  be- 
ing regarded  as  paramount.  At  any  rate,  does  not  the  decision 
just  delivered  cause  a  dread  of  5uch  result  and  take  away  assur- 
ance of  security  and  value  from  the  contracts  and  their  evi- 
dences! And  it  is  well  to  remember  that  other  exigencies  may 
come  to  the  Government  making  necessary  other  appeals.  The 
Government  can  only  offer  the  inducement  and  security  of  its 
bonds,  but  who  will  take  them  if  doubt  can  be  thrown  upon  the 
integrity  of  their  promises  under  the  conception  of  a  public  in- 
terest that  is  superior  to  the  Constitution  of  the  United  States? 

It  comes  to  our  recollection  also  that  some  States  of  the  Union, 
in  consummation  of  what  is  conceived  to  be  a  present  necessity, 
have  also  entered  into  contracts  of  like  kind.  They,  too,  may 
come  under  a  subsequent  declaration  of  an  imperious  public 
intere.st  and  their  promises  be  made  subject  to  it. 

The  prophecy  is  not  unjastified.  This  court  has  at  times  been 
forced  to  declare  particular  state  laws  void  for  their  attempted 
impainncnt  of  the  obligation  of  contracts.  To  accusations  here- 
after of  such  an  effect  of  a  state  law  this  decision  will  be  op- 
posed, and  the  conception  of  the  public  interest. 

Indeed,  we  a.sk,  may  not  the  State  have  other  interests  be- 
sides the  nullification  of  contracts,  and  may  not  its  police  power 
be  exerted  for  their  consummation?  If  not,  why  not?  Under 
the  decision  just  announced,  if  one  provision  of  the  Constitution 
may  be  subordinated  to  that  power,  may  not  other  provisions 
bcT  At  any  rate,  the  ca.se  commits  the  country  to  controversies, 
and  their  decision,  whether  for  the  supremacy  of  the  Constitu- 
tion or  the  supremacy  of  the  power  of  the  States,  will  depend 
upon  the  uncertainty  of  judicial  judgment. 
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MEW  YORK  CENTRAL  RAILROAD  COMPANY  v.  WHITE. 

Supreme  Coubt  of  the  United  States.    1917. 
243  United  States,  188. 

Error  to  the  Supreme  Court,  Appellate  Division,  Third  Ju- 
dicial Department,  of  the  State  of  New  York. 

[In  1910,  the.  Legislature  of  New  York  passed  an  act.  Laws, 
1910,  c.  674,  applicable  to  a  limited  number  of  specially  hazard- 
ous employments  which  required  the  employer  to  pay  compensa- 
tion without  regard  to  fault.  The  Court  of  Appeals  of  New  York 
in  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271,  held  that  the 
act  violated  the  due  process  clause  of  both  the  Constitution  of 
New  York  and  the  Fourteenth  Amendment.  In  1913  an  amend- 
ment to  the  Constitution  of  New  York  was  adopted  whereby  such 
legislation  was  authorized.  In  1913  the  Legislature  enacted  the 
Workmen's  Compensation  Act  involved  in  the  present  case,  Laws 
1913,  c.  816,  and  reenacted  it  in  the  following  year,  Laws,  1914, 
c.  41.  The  substance  of  the  act  is  stated  in  the  opinion  of  Mr. 
Justice  Pitney.  It  was  declared  to  be  valid  by  the  Court  of  Ap- 
peals in  Matter  of  Jensen  v.  Southern  Pacific  Co.,  215  N.  Y. 
514  and  that  decision  was  followed  in  the  case  at  bar,  216  N.  Y. 
653.  The  defendant  in  error,  plaintiff  below  began  proceedings 
before  the  Workmen's  Compensation  Commission  of  New  York 
to  recover  compensation  from  the  New  York  Central  Railroad 
Company  for  the  death  of  her  husband  who  lost  his  life  through 
an  injury  arising  out  of  and  in  the  course  of  his  employment 
with  that  Company.  The  Commission's  award  of  compensa- 
tion was  affirmed  by  the  Court  of  Appeals,  216  N.  Y.  653.  A 
writ  of  error  was  sued  out  by  the  Company.] 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court.   .    .    . 

The  Workmen's  Compensation  Law  of  New  York  establishes 
42  groups  of  hazardous  employments,  defines  "employee"  as 
a  person  engaged  in  one  of  these  employments  upon  the  premises 
or  at  the  plant  or  in  the  course  of  his  employment  away  from  the 
plant  of  his  employer,  but  excluding  farm  laborers  and  domestic 
servants;  defines  ''employment"  as  including  employment  only 
in  a  trade,  business,  or  occupation  carried  on  by  the  employer 
for  pecuniary  gain,  "injury"  and  "personal  injury"  as  mean- 
ing only  accidental  injuries  arising  out  of  and  in  the  course  of 
employment,  and  such  disease  or  infection  as  naturally  and 
unavoidably  may  result  therefrom ;  and  requires  every  employer 
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subject  to  its  provisions  to  pay  or  provide   compensation  ac- 
cording to  a  prescribed  schedule  for  the  disability  or  death  of 
his  employee  resulting  from  an  accidental  personal  injury  aris- 
ing out  of  and  in  the  course  of  the  employment,  without  regard 
to  fault  as  a  cause  except  where  the  injury  is-  occasioned  by  the 
\nllful  intention  of  the  injured  employee  to  bring  about  the 
injury  or  death  of  himself  or  of  another,  or  where  it  results 
solely  from  the  intoxication  of  the  injured  employee  while  on 
duty,  in  which  cases  neither  the  injured  employee  nor  any  de- 
pendent shall  receive  compensation.     By   §   11  the  prescribed 
liability  is  made  exclusive,  except  that,  if  an  employer  fail  to 
secure  the  payment  of  compensation  as  provided  in  §   50,  an 
injured  employee,  or  his  legal  representative  in  case  death  re- 
sults from  the  injury,  may  at  his  option  elect  to  claim  compen- 
sation under  the  act  or  to  maintain  an  action  in  the  courts  for 
damages,  and  in  such  an  action  it  shall  not  be  necessary  to 
plead  or  prove  freedom  from  contributory  negligence,  nor  may 
the  defendant  plead  as  a  defense  that  the  injury  was  caused 
by  the  negligence  of  a  fellow  servant,  that  the  employee  as- 
sumed the  risk  of  his  employment,  or  that  the  injury  was  due 
to  contributory  negligence.     Compensation  under  the  act  is  not 
regulated   by  the  measure   of   damages   applied   in   negligence 
suits,  but  in  addition  to  providing  medical,  surgical,  or  other 
like  treatment,  it  is  based  solely  on  loss  of  earning  power,  being 
graduated  according  to  the  average  weekly  wages  of  the  injured 
employee   and   the   character   and    duration    of   the    disability, 
wlu'ther  partial  or  total,  temporary  or  permanent ;  while  in  case 
the  injury  causes  death  the  compensation  is  known  as  a  death 
benefit,  and  includes  funeral  expenses  not  exceeding  one  hun- 
dred  dollars,   payments  to  the  surviving  wife    (or  dependent 
husband ">    during  widowhood    (or  dependent  widowerhood)    of 
a  percentage  of  the  average  wages  of  the  deceased,  and  if  there 
be  a  sun  iving  child  or  children  under  the  age  of  eighteen  years 
an  additional  percentage  of  such  wages  for  each  child  until  that 
age  is  reached.     There  are  provisions  invalidating  agreements 
by  employees  to  waive  the  right  to  compensation,  probibiting  any 
assitrnment,  release,  or  commiitation  of  claims  for  compensation 
or  benefits  except  as  provided  by  the  act,  exempting  them  from 
the  claims  of  creditors,  and  re^iuiring  that  the  compensation  and 
benefits  shall  be  paid  only  to  employees  or   their  dependents. 
Provision  Ls  made  for  the  esta])lisbment  of  a  Workmen's  Com- 
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pensation  Commission^  with  administrative  and  judicial  func- 
tions, including  authority  to  pass  upon  claims  to  compensation 
on  notice  to  the  parties  interested.  The  award  or  decision  of 
the  commission  is  made  subject  to  an  appeal,  on  questions  of  law 
only,  to  the  Appellate  Division  of  the  Supreme  Court  for  the 
Third  Department,  with  an  ultimate  appeal  to  the  Court  of 
Appeals  in  cases  where  such  an  appeal  would  lie  in  civil  actions. 
A  fund  is  created,  known  as  *'the  state  insurance  fund,"  for  the 
purpoje  of  insuring  employers  against  liability  under  the  law 
and  assuring  to  the  persons  entitled  the  compensation  thereby 
provided.  The  fund  is  made  up  primarily  of  premiums  received 
from  employers,  at  rates  fixed  by  the  commission  in  view  of  the 
hazards  of  the  different  classes  of  employment,  and  the  premiums 
are  to  be  based  upon  the  total  payroll  and  number  of  emploj^ees 
in  each  class  at  the  lowest  rate  consistent  with  the  maintenance 
of  a  solvent  state  insurance  fund  and  the  creation  of  a  reason- 
able surplus  and  reserve.  Elaborate  provisions  are  laid  down 
for  the  administration  of  this  fund.  By  §  50,  each  employer 
is  required  to  secure  compensation  to  his  employees  in  one  of  the 
following  ways:  (1)  by  insuring  and  keeping  insured  the  pay- 
ment of  such  compensation  in  the  state  fund;  or  (2)  through 
any  stock  corporation  or  mutual  association  authorized  to  trans- 
act the  business  of  workmen's  compensation  insurance  in  the 
State;  or  (3)  ''By  furnishing  satisfactory  proof  to  the  com- 
mission of  his  financial  ability  to  pay  such  compensation  for 
himself,  in  which  case  the  commission  may,  in  its  discretion, 
require  the  deposit  with  the  commission  of  securities  of  the  kind 
prescribed  in  section  thirteen  of  the  insurance  law,  in  an  amount 
to  be  determined  by  the  commission,  to  secure  his  liability  to 
pay  the  compensation  provided  in  this  chapter."  If  an  em- 
ployer fails  to  comply  with  this  section  he  is  made  liable  to  a 
penalty  in  an  amount  equal  to  the  pro  rata  premium  that  would 
have  been  payable  for  insurance  in  the  state  fund  during  the 
period  of  non-compliance ;  besides  which,  his  injured  employees 
or  their  dependents  are  at  liberty  to  maintain  an  action  for 
damages  in  the  courts,  as  prescribed  by  §  11.     .     .     . 

The  scheme  of  the  act  is  so  wide  a  departure  from  common- 
law  standards  respecting  the  responsibility  of  employer  to  em- 
ployee that  doubts  naturally  have  been  raised  respecting  its 
constitutional   validity.      The   adverse   considerations   urged   or 

I  By  Chap.  674,  Laws  1915,  §§  2  and  8,  this  Commission  was  abol- 
ished and  Its  functions  were  conferred  upon  the  newly  created  Indus- 
trial Commission. 
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suggested  in  this  case  and  in  kindred  cases  submitted  at  the 
same  time  are:  (a)  that  the  employer's  property  is  taken  with- 
out due  process  of  law,  because  he  is  subjected  to  a  liability  for 
compensation  without  regard  to  any  neglect  or  default  on  his 
part  or  on  the  part  of  any  other  person  for  whom  he  is  re- 
sponsible, and  in  spite  of  the  fact  that  the  injury  may  be  solely  at- 
tributable to  the  fault  of  the  employee;  (b)  that  the  employee's 
riphts  are  interfered  with,  in  that  he  is  prevented  from  having 
compensation  for  injuries  arising  from  the  employer's  fault  com- 
mensurate with  the  damages  actually  sustained,  and  is  limited 
to  the  measure  of  compensation  prescribed  by  the  act;  and  (c) 
that  both  employer  and  employee  are  deprived  of  their  liberty 
to  acquire  property  by  being  prevented  from  making  such  agree- 
ment as  they  choose  respecting  the  terms  of  the  employment. 

In  support  of  the  legislation,  it  is  said  that  the  whole  com- 
mon-law doctrine  of  employer's  liability  for  negligence,  with 
its  defenses  of  contributory  negligence,  fellow-sei'vant's  negli- 
gence, and  assumption  of  risk,  is  based  upon  fictions,  and  is  in- 
applicable to  modem  conditions  of  employment;  that  in  the 
highly  organized  and  hazardous  industries  of  the  present  day 
the  causes  of  accident  are  often  so  obscure  and  complex  that  in 
a  material  proportion  of  cases  it  is  impossible  by  any  method 
correctly  to  ascertain  the  facts  necessary  to  form  an  accurate 
judgment,  and  in  a  still  larger  proportion  the  expense  and  delay 
required  for  such  ascertainment  amount  in  effect  to  a  defeat  of 
justice;  that  under  the  present  system  the  injured  workman 
is  left  to  bear  the  greater  part  of  industrial  accident  loss,  which 
because  of  his  limited  income  he  is  unable  to  sustain,  so  that 
he  and  those  dependent  upon  him  are  overcome  by  poverty  and 
frequently  become  a  burden  upon  public  or  private  charity;  and 
that  litigation  is  unduly  costly  and  tedious ;  encouraging  corrupt 
practices  and  arousing  antagonisms  between  employers  and  em- 
ployees. 

In  considering  the  constitutional  question,  it  is  necessary  to 
view  the  matter  from  the  standpoint  of  the  employee  as  well 
as  from  that  of  the  employer.  For,  while  plaintiff  in  error  is 
an  employer,  and  cannot  succeed  without  showing  that  its  rights 
88  such  are  infringed  (Plymouth  Coal  Co.  v.  Pennsylvania,  232 
U.  S.  531,  544;  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571,  576;) 
yet,  as  pointed  out  by  the  Court  of  Appeals  in  the  Jensen  Case, 
215  N.  Y.  526,  the  exemption  from  further  liability  is  an  essential 
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part  of  the  scheme,  so  that  the  statute  if  invalid  as  against  the 
employee  is  invalid  as  against  the  employer. 

The  close  relation  of  the  rules  governing  responsibility  as  be- 
tween employer  and  employee  to  the  fundamental  rights  of 
liberty  and  property  is  of  course  recognized.  But  those  rules, 
as  guides  of  conduct,  are  not  beyond  alteration  by  legislation  in 
the  public  interest.  No  person  has  a  vested  interest  in  any 
rule  of  law  entitling  him  to  insist  that  it  shall  remain  unchanged 
for  his  benefit.  .  .  .  The  common  law  bases  the  employer's 
liability  for  injuries  to  the  employee  upon  the  ground  of  negli- 
gence ;  but  negligence  is  merely  the  disregard  of  some  duty  im- 
posed by  law;  and  the  nature  and  extent  of  the  duty  may  be 
modified  by  legislation,  with  corresponding  change  in  the  test 
of  negligence.  Indeed,  liability  may  be  imposed  for  the  con- 
sequences of  a  failure  to  comply  with  a  statutory  duty,  irre- 
spective of  negligence  in  the  ordinary  sense;  safety  appliance 
acts  being  a  familiar  instance.     .     .     . 

The  fault  may  be  that  of  the  employer  himself,  or — most 
frequently — that  of  another  for  whose  conduct  he  is  made  re- 
sponsible according  to  the  maxim  respondeat  superior.  In  the 
latter  case  the  employer  may  be  entirely  blameless,  may  have 
exercised  the  utmost  human  foresight  to  safeguard  the  employee ; 
yet,  if  the  alter  ego  while  acting  within  the  scope  of  his  duties 
be  negligent — in  disobedience,  it  may  be,  of  the  employer's  posi- 
tive and  specific  command — the  employer  is  an  severable  for  the 
consequences.  It  cannot  be  that  the  rule  embodied  in  the  maxim 
is  unalterable  by  legislation. 

The  immunity  of  the  employer  from  responsibility  to  an  em- 
ployee for  the  negligence  of  a  fellow  employee  is  of  compar- 
atively recent  origin,  it  being  the  product  of  the  judicial  con- 
ception that  the  probability  of  a  fellow  workman's  negligence  is 
one  of  the  natural  and  ordinary  risks  of  the  occupation,  as- 
sumed by  the  employee  and  presumably  taken  into  account  in  the 
fixing  of  his  wages.  .  .  .  The  doctrine  has  prevailed  gen- 
erally throughout  the  United  States,  but  with  material  differences 
in  different  jurisdictions  respecting  who  should  be  deemed  a 
fellow  servant  and  who  a  vice-principal  or  alter  ego  of  the 
master,  turning  sometimes  upon  refined  distinctions  as  to  grades 
and  departments  in  the  employment.  ...  It  needs  no  argu- 
ment to  show  that  such  a  rule  is  subject  to  modification  or 
abrogation  by  a  State  upon  proper  occasion. 

The  same  may  be  said  with  i*espect  to  the  general  doctrine 
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of  assumption  of  risk.  By  the  common  law  the  employee  as- 
sumes the  risks  normally  incident  to  the  occupation  in  which  he 
voluntarily  engages;  other  and  extraordinary  risks  and  those 
due  to  the  employer's  negligence  he  does  not  assume  until 
made  aware  of  them,  or  until  they  become  so  obvious  that  an 
ordinarily  prudent  man  would  observe  and  appreciate  them,  in 
either  of  which  cases  he  does  assume  them,  if  he  continue  in  the 
employment  \\'ithout  obtaining  from  the  employer  an  assurance 
that  the  matter  will  be  remedied;  but  if  he  receive  such  an  as 
surance,  then,  pending  perfoi*mance  of  the  promise,  the  em- 
ployee docs  not  in  ordinary  cases  assume  tlic  special  risk.  Sea- 
board Air  Line  Ry.  v.  Ilorton,  233  U.  S.  492,  504;  239  U.  S. 
595,  599.  Plainly,  these  rules,  as  guides  of  conduct  and  tests 
of  liability,  are  subject  to  change  in  the  exercise  of  the  sovereign 
authority  of  the  State. 

So,  also,  with  respect  to  contributory  negligence.  Aside  from 
injuries  intentionally  self-inflicted,  for  which  the  statute  under 
consideration  affords  no  compensation,  it  is  plain  that  the  rules 
of  law  upon  the  subject,  in  their  bearing  upon  the  employer's  re- 
sponsibility, are  subject  to  legislative  change;  for  contributory 
negligence,  again,  involves  a  default  in  some  duty  resting  on  the 
employee,  and  his  duties  are  subject  to  modification. 

It  may  be  added,  by  way  of  reminder,  that  the  entire  matter 
of  liability  for  death  caased  by  wrongful  act,  both  within  and 
without  the  relation  of  employer  and  employee,  is  a  modern 
statutory  innovation,  in  which  the  States  differ  as  to  who  may 
sue,  for  whose  benefit,  and  the  measure  of  damages. 

But  it  is  not  necessary  to  extend  the  discussion.  This  court 
repeatedly  has  upheld  the  authority  of  the  States  to  establish 
by  legislation  departures  from  the  fellow-servant  rule  and  other 
common-law  rules  affecting  the  employer's  liability  for  personal 
injuries  to  the  employee.  ...  A  corresponding  power  on 
the  part  of  Congress,  when  legislating  within  its  appropriate 
sphere,  was  sustained  in  Second  Employers'  Liability  Cases,  223 
U.  S.  1 

It  is  true  tliat  in  the  case  of  the  statutes  thus  sustained  there 
were  reas^)ns  rendering  the  particular  dcpaKures  appropriate. 
Nor  is  it  necessary,  for  the  purposes  of  the  present  case,  to  say 
that  a  State  miglit,  without  violence  to  the  constitutional  guar- 
anty of  *'due  process  of  law,"  suddenlv  set  aside  all  common- 
law  rules  respecting  liability  as  between  employer  and  employee, 
without  providing  a   reasonably  just   substitute.     Considering 
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the  vast  industrial  organization  of  the  State  of  New  York,  for 
instance,  with  hundreds  of  thousands  of  plants  and  millions  of 
wage-earners,  each  employer  on  the  one  hand  having  embarked 
his  capital,  and  each  employee  on  the  other  having  taken  up  his 
particular  mode  of  earning  a  livelihood,  in  reliance  upon  the 
probable  permanence  of  an  established  body  of  law  governing 
the  relation,  it  perhaps  may  be  doubted  whether  the  State  could 
abolish  all  rights  of  action  on  the  one  hand,  or  all  defenses  on 
the  other,  without  setting  up  something  adequate  in  their  stead. 
No  such  question  is  here  presented,  and  we  intimate  no  opinion 
upon  it.  The  statute  under  consideration  sets  aside  one  body  of 
rules  only  to  establish  another  system  in  its  place.  If  the  em- 
ployee is  no  longer  able  to  recover  as  much  as  before  in  case  of 
being  injured  through  the  employer's  negligence,  he  is  entitled 
to  moderate  compensation  in  all  cases  of  injury,  and  has  a  cer- 
tain and  speedy  remedy  without  the  difficulty  and  expense  of 
establishing  negligence  or  proving  the  amount  of  the  damages. 
Instead  of  assuming  the  entire  consequences  of  all  ordinary 
risks  of  the  occupation,  he  assumes  the  consequences,  in  excess 
of  the  scheduled  compensation,  of  risks  ordinary  and  extra- 
ordinary. On  the  other  hand,  if  the  employer  is  left  without 
defense  respecting  the  question  of  fault,  he  at  the  same  time  is 
assured  that  the  recovery  is  limited,  and  that  it  goes  directly  to 
the  relief  of  the  designated  beneficiary.  And  just  as  the  em- 
ployee 's  assumption  of  ordinary  risks  at  common  law  presumably 
was  taken  into  account  in  fixing  the  rate  of  wages,  so  the  fixed 
responsibility  of  the  employer,  and  the  modified  assumption  of 
risk  by  the  employee  under  the  new  system,  presumably  will  be 
reflected  in  the  wage  scale.  The  act  evidently  is  intended  as  a 
just  settlement  of  a  difficult  problem,  affecting  one  of  the  most 
important  of  social  relations,  and  it  is  to  be  judged  in  its  en- 
tirety. We  have  said  enough  to  demonstrate  that,  in  such  an 
adjustment,  the  particular  rules  of  the  common  law  affecting 
the  subject-matter  are  not  placed  by  the  Fourteenth  Amendment 
beyond  the  reach  of  the  law  making  power  of  the  State ;  and  thus 
we  are  brought  to  the  question  whether  the  method  of  compensa- 
tion that  is  established  as  a  substitute  transcends  the  limits  of 
permissible  state  action. 

We  will  consider,  first,  the  scheme  of  compensation,  deferring 
for  the  present  the  question  of  the  manner  in  which  the  em- 
ployer is  required  to  secure  payment. 

Briefly,  the  statute   imposes  liability   upon  the  employer  to 
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make  compensation  for  disability  or  death  of  the  employee  result- 
ing from  accidental  pei*sonal  injury  arising  out  of  and  in  the 
course  of  the  employment,  without  regard  to  fault  as  a  cause 
except  where  the  injury  or  death  is  occasioned  by  the  employee's 
willful  intention  to  {.roduce  it,  or  where  the  injury  results  solely 
from  his  intoxication  while  on  duty;  it  graduates  the  compen- 
sation for  disability  according  to  a  prescribed  scale  based  upon 
the  loss  of  earning  power,  having  regard  to  the  previous  wage 
and  the  character  and  duration  of  the  disability;  and  measures 
the  death  benefits  according  to  the  dependency  of  the  surviving 
wife,  husband,  or  infant  children.  Perhaps  we  should  add  that 
it  has  no  retrospective  effect,  and  applies  only  to  cases  arising 
some  months  after  its  passage. 

Of  course,  we  cannot  ignore  the  question  whether  the  ne^y 
arrangement  is  arbitrary  and  unreasonable,  from  the  standpoint 
of  natural  justice.  Respecting  this,  it  is  important  to  be  ob- 
served that  the  act  applies  only  to  disabling  or  fatal  personal 
injuries  received  in  the  course  of  hazardous  employment  in 
gainful  occupation.  Reduced  to  its  elements,  the  situation  to 
be  dealt  with  is  this:  Employer  and  employee,  by  mutual  con- 
sent, engage  in  a  common  operation  intended  to  be  advantageous 
to  both ;  the  employee  is  to  contribute  his  personal  services,  and 
for  the.se  is  to  receive  wages,  and  ordinarily  nothing  more ;  the 
employer  is  to  furnish  plant,  facilities,  organization,  capital, 
credit,  is  to  control  and  manage  the  operation,  paying  the  wages 
and  other  expenses,  disposing  of  the  product  at  such  prices  as  he 
can  obtain,  taking  all  the  profits,  if  any  there  be,  and  of  neces- 
sity bearing  the  entire  losses.  In  the  nature  of  things,  there  is 
more  or  less  of  a  probability  that  the  employee  may  lose  his 
life  through  some  accidental  injury  arising  out  of  the  employ- 
ment, leaving  his  widow  or  children  deprived  of  their  natural 
support;  or  that  he  may  sustain  an  injury  not  mortal  but  re- 
sulting in  his  total  or  partial  disablement,  temporary  or  per- 
manent, with  corresponding  impairment  of  earning  capacity. 
The  physical  suffering  must  be  borne  by  the  employee  alone ;  the 
laws  of  nature  prevent  this  from  being  evaded  or  shifted  to 
another,  and  the  statute  makes  no  attempt  to  afford  em  equiva- 
lent in  compensation.  But,  besides,  there  is  the  loss  of  earning 
power;  a  loss  of  that  which  stands  to  the  employee  as  his  capital 
in  trade.  This  is  a  loss  arising  out  of  the  business,  and,  how- 
ever it  may  be  charged  up,  is  an  expense  of  the  operation,  as 
truly  as  the  cost  of  repairing  broken  machinery  or  any  other  ex- 
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pense  that  ordinarily  is  paid  by  the  employer.  Who  is  to  bear 
the  charge?  It  is  plain  that,  on  grounds  of  natural  justice,  it 
is  not  unreasonable  for  the  State,  while  relieving  the  employer 
from  responsibility  for  damages  measured  by  common-law  stand- 
ards and  payable  in  cases  where  he  or  those  for  whose  conduct  he 
is  answerable  are  found  to  be  at  fault,  to  require  him  to  con- 
tribute a  reasonable  amount,  and  according  to  a  reasonable 
and  definite  scale,  by  way  of  compensation  for  the  loss  of  earn- 
ing power  incurred  in  the  common  enterprise,  irrespective  of 
the  question  of  negligence,  instead  of  leaving  the  entire  loss  to 
rest  where  it  may  chance  to  fall — that  is,  upon  the  injured  em- 
ployee or  his  dependents.  Nor  can  it  be  deemed  arbitrar}^  and 
unreasonable,  from  the  standpoint  of  the  employee's  interest, 
to  supplant  a  system  under  which  he  assumed  the  entire  risk  of 
injury  in  ordinary  cases,  and  in  others  had  a  right  to  recover 
an  amount  more  or  less  speculative  upon  proving  facts  of  negli- 
gence that  often  were  difficult  to  prove,  and  substitute  a  system 
under  which  in  all  ordinary  cases  of  accidental  injury  he  is  sure 
of  a  definite  and  easily  ascertained  compensation,  not  being 
obliged  to  assume  the  entire  loss  in  any  case  but  in  all  cases 
assuming  any  loss  beyond  the  prescribed  scale. 

Much  emphasis  is  laid  upon  the  criticism  that  the  act  creates 
liability  without  fault.  This  is  sufficiently  answered  by  what 
has  been  said,  but  we  may  add  that  liability  without  fault  is  not 
a  novelty  in  the  law.  The  common-law  liability  of  the  carrier,  of 
the  inn-keeper,  of  him  who  employed  fire  or  other  dangerous 
agency  or  harbored  a  mischievous  animal,  was  not  dependent 
altogether  upon  questions  of  fault  or  negligence.  Statutes  im- 
posing liability  without  fault  have  been  sustained.     .     .     . 

We  have  referred  to  the  maxim  respondeat  superior.  In  a 
well-known  English  case.  Hall  v.  Smith,  2  Bing.  156,  160,  this 
maxim  was  said  by  Best,  C.  J.,  to  be  "bottomed  on  this  principle, 
that  he  who  expects  to  derive  advantage  from  an  act  which  is 
done  by  another  for  him,  must  answer  for  any  injury  which  a 
third  person  may  sustain  from  it."  And  this  view  has  been 
adopted  in  New  York.  Cardot  v.  Barney,  63  N.  Y.  281,  287. 
The  provision  for  compulsory  compensation,  in  the  a<it  under 
consideration,  cannot  be  deemed  to  be  an  arbitrary  and  unrea- 
sonable application  of  the  principle,  so  as  to  amount  to  a  de- 
privation of  the  employer's  property  without  due  process  of  law. 
The  pecuniary  loss  resulting  from  the  employee's  death  or  dis- 
ablement must  fall  somewhere.     It  results  from  something  done 
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in  the  course  of  an  operation  from  which  the  employer  expects 
to  derive  a  profit.  In  excluding  the  question  of  fault  as  a  cause 
of  the  injury,  the  act  in  effect  disregards  the  proximate  cause 
and  looks  to  one  more  remote — the  primary  cause,  as  it  may  be 
deemed — and  that  is,  the  employment  itself.  For  this,  both 
I>arties  are  responsible,  since  they  voluntarily  engage  in  it  as 
coadventurers,  with  personal  injury  to  the  employee  as  a  prob- 
able and  foreseen  result.  In  ignoring  any  possible  negligence 
of  the  employee  producing  or  contributing  to  the  injury,  the 
lawmaker  reasonably  may  have  been  influenced  by  the  belief  that 
in  modern  industry  the  utmost  diligence  in  the  employer's  serv- 
ice is  in  some  degree  inconsistent  with  adequate  care  on  the 
l)art  of  the  employee  for  his  own  safety ;  that  the  more  intently 
he  devotes  himself  to  the  work,  the  less  he  can  take  precautions 
for  his  own  security.  And  it  is  evident  that  the  consequences 
of  a  disabling  or  fatal  injury  are  precisely  the  same  to  the 
parties  immediately  affected,  and  to  the  community,  whether  the 
proximate  cause  be  culpable  or  innocent.  Viewing  the  entire 
matter,  it  cannot  be  pronounced  arbitrary  and  unreasonable  for 
the  State  to  impose  upon  the  employer  the  absolute  duty  of  mak- 
ing a  moderate  and  definite  compensation  in  money  to  every  dis- 
abled employee,  or  in  case  of  his  death  to  those  who  were  en- 
titled to  look  to  him  for  support,  in  lieu  of  the  common-law 
liability  confined  to  cavses  of  negligence. 

This,  of  course,  is  not  to  say  that  any  scale  of  compensation, 
however  insignificant  on  the  one  hand  or  onerous  on  the  other, 
would  be  supportable.  In  this  case,  no  criticism  is  made  on  the 
ground  that  the  compensation  prescribed  by  the  statute  in 
tjucstion  is  unreasonable  in  amount,  either  in  general  or  in 
the  particular  case.  Any  question  of  that  kind  may  be  met  when 
it  arises. 

But,  it  is  said,  the  statute  strikes  at  the  fundamentals  of 
constitutional  freedom  of  contract;  and  we  are  referred  to  two 
recent  declarations  by  this  court.  The  first  is  this:  ** Included 
in  the  right  of  personal  liberty  and  the  right  of  private  property 
— partaking  of  the  nature  of  each — is  the  right  to  make  contracts 
for  the  acquisition  of  property.  Chief  among  such  contracts 
is  that  of  personal  employment,  by  which  labor  and  other  serv- 
ices are  exchanged  for  money  or  other  forms  of  property.  If 
this  right  be  struck  down  or  arbitrarily  interfered  with,  there  is 
a  gubstantial  impairment  of  liberty  in  the  long-established  con- 
Btitutional  sense."     Coppage  v.  Kansas,  236  U.  S.  1,  14.     And 
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this  is  the  other:  **It  requires  no  argument  to  show  that  the 
right  to  work  for  a  living  in  the  common  occupations  of  the 
community  is  of  the  very  essence  of  the  personal  freedom  and 
opportunity  that  it  was  the  purpose  of  the  [Fourteenth]  Amend- 
ment to  secure."    Truax  v.  Raich,  239  U.  S.  33,  41. 

It  is  not  our  purpose  to  qualify  or  weaken  either  of  these 
declarations  in  the  least.  And  we  recognize  that  the  legislation 
under  review  does  measurably  limit  the  freedom  of  employer 
and  employee  to  agree  respecting  the  terms  of  employment,  and 
that  it  cannot  be  supported  except  on  the  ground  that  it  is  a 
reasonable  exercise  of  the  police  power  of  the  State.  In  our 
opinion  it  is  fairly  supportable  upon  that  ground.  And  for  this 
reason :  The  subject-matter  in  respect  of  which  freedom  of  con- 
tract is  restricted  is  the  matter  of  compensation  for  human  life 
or  limb  lost  or  disability  incurred  in  the  course  of  hazardous  em- 
ployment, and  the  public  has  a  direct  interest  in  this  as  af- 
fecting the  common  welfare.  ''The  whole  is  no  greater  than 
the  sum  of  all  the  parts,  and  when  the  individual  health,  safety, 
and  welfare  are  sacrificed  or  neglected,  the  State  must  suffer." 
Holden  v.  Hardy,  169  U.  S.  366,  397.  It  cannot  be  doubted  that 
the  State  may  prohibit  and  punish  self-maiming  and  attempts 
at  suicide ;  it  may  prohibit  a  man  from  bartering  away  his  life 
or  his  personal  security;  indeed,  the  right  to  these  is  often  de- 
clared, in  bills  of  rights,  to  be  ''natural  and  inalienable";  and 
the  authority  to  prohibit  contracts  made  in  derogation  of  a  law- 
fully established  policy  of  the  State  respecting  compensation  for 
accidental  death  or  disabling  personal  injury  is  equally  clear. 

We  have  not  overlooked  the  criticism  that  the  act  imposes 
no  rule  of  conduct  upon  the  employer  with  respect  to  the  con- 
ditions of  labor  in  the  various  industries  embraced  within  its 
terms,  prescribes  no  duty  with  regard  to  where  the  workmen 
shall  work,  the  character  of  the  machinery,  tools,  or  appliances, 
the  rules  or  regulations  to  be  established,  or  the  safety  devices 
to  be  maintained.  This  statute  does  not  concern  itself  with 
measures  of  prevention,  which  presumably  are  embraced  in  other 
laws.  But  the  interest  of  the  public  is  not  confined  to  these.  One 
of  the  grounds  of  its  concern  with  the  continued  life  and  earning 
power  of  the  individual  is  its  interest  in  the  prevention  of  pau- 
perism, with  its  concomitants  of  vice  and  crime.  And,  in  our 
opinion,  laws  regulating  the  responsibility /)f  employers  for  the 
injury  or  death  of  (.'mployees  arising  out  of  the  employment  bear 
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ao  doae  a  relation  to  the  protection  of  the  lives  and  safety  of 
those  concerned  tliat  they  properly  may  be  regarded  as  coming 
within  the  categoiy  of  police  regulations.     .     .     . 

No  question  is  made  but  that  the  procedural  provisions  of  the 
act  are  amply  adequate  to  afford  the  notice  and  opportunity  to 
be  heard  required  by  the  Fourteenth  Amendment.     .     .     . 

The  objection  under  the  "equal  protection"  clause  is  not 
pressed.  The  only  apparent  basis  for  it  is  in  exclusion  of  farm 
laborers  and  domestic  servants  from  the  scheme.  But,  mani- 
festly, this  cannot  be  judicially  declared  to  be  an  arbitrary 
classification,  since  it  reasonably  may  be  considered  that  the 
risks  inherent  in  these  occupations  are  exceptionally  patent, 
simple,  and  familiar.     .     .     . 

We  conclude  that  the  prescribed  scheme  of  compulsory  com- 
pen.sation  is  not  repugnant  to  the  provisions  of  the  Fourteenth 
Amendment,  and  are  brought  to  consider,  next,  the  manner  in 
which  the  employer  is  required  to  secure  payment  of  the  com- 
pensation. By  §  50,  this  may  be  done  in  one  of  three  ways:  (a) 
state  insurance,  (b)  insurance  with  an  authorized  insurance 
corporation  or  association,  or  (c)  by  a  deposit  of  securities. 
The  record  shows  that  the  predecessor  of  plaintiff  in  error  chose 
the  third  method,  and,  with  the  sanction  of  the  commission,  de- 
posited securities  to  the  amount  of  $300,000,  under  §  50,  and 
$30,000  in  cash  as  a  deposit  to  secure  prompt  and  convenient 
payment,  under  §  25,  with  an  agreement  to  make  a  further  de- 
posit if  required.  This  was  accompanied  with  a  reservation  of 
all  contentions  as  to  the  invalidity  of  the  act,  and  had  not  the 
effect  of  preventing  plaintiff  in  error  from  raising  the  questions 
we  have  discussed. 

The  system  of  compulsory  compensation  having  been  found 
to  be  within  the  power  of  the  State,  it  is  within  the  limits  of 
permis-sible  regulation,  in  aid  of  the  system,  to  require  the  em- 
ployer to  furnish  satisfactory  proof  of  his  financial  ability  to 
pay  the  compensation,  and  to  deposit  a  reasonable  amount  of 
wcurities  for  that  purpose.     .    .    . 

Judgment  affirmed. 
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ARIZONA  EMPLOYERS'  LIABILITY  CASES. 

Supreme  Couet  of  the  United  States.     1919. 
250 'United  States,  400. 

Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona  and  to  the  Supreme  Court  of  the  State  of 
Arizona. 

[The  Constitution  of  Arizona  abolished  the  fellow-servant  rule 
of  the  common  law  as  a  defense  in  actions  against  employers  for 
injuries  to  workmen  and  established  that  the  defense  of  contribu- 
tory negligence  or  assumption  of  risk  should  in  all  cases  be  a 
question  for  the  jury.  It  also  required  the  Legislature  to  enact 
an  employers'  liability  law  by  which  employers  in  hazardous 
occupations  should  *'be  liable  for  the  death  or  injury,  caused  by 
an  accident  due  to  a  condition  or  conditions  of  such  occupation, 
of  any  employee  in  the  service  of  such  employer  in  such  hazard- 
ous occupation,"  except  when  the  death  or  injury  was  due  to 
the  negligence  of  the  employee  concerned.  Pursuant  to  this  re- 
quirement the  Employers'  Liability  Law,  Arizona  Rev.  Stat. 
1913,  pars.  3153-3162,  was  enacted.  Five  cases  were  instituted 
by  injured  employees  against  employers  under  this  act,  in  each 
of  which  the  employer  contended  that  the  act  contravened  the 
Fourteenth  Amendment.  In  two  of  the  cases  the  act  was  sus- 
tained by  the  Supreme  Court  of  Arizona,  19  Arizona,  151,  182, 
while  in  the  other  three  it  was  sustained  by  the  United  States 
District  Court  for  Arizona.  The  defendants  then  sued  out  writs 
of  error.] 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court.     .     .     . 

The  principal  contention  is  that  the  Arizona  Employers'  Lia- 
bility Law  deprives  the  employer  of  property  without  due  proc- 
ess of  law,  and  denies  to  him  the  equal  protection  of  the  laws, 
because  it  imposes  a  liability  without  fault,  and,  as  is  said,  with- 
out equivalent  protection.  The  statute,  in  respect  of  certain 
specified  employments  designated  as  inherently  hazardous  and 
dangerous  to  workmen — and  reasonably  so  described — imposes 
upon  the  employer,  without  regard  to  the  question  of  his  fault 
or  that  of  any  person  for  whose  conduct  he  is  responsible,  a  lia- 
bility in  compensatory  damages — excluding  all  such  as  are  specu- 
lative or  punitive  (Arizona  Copper  Co.  v.  Burciaga,  177  Pac. 
Rep.  29) — for  accidental  personal  injury  or  death  of  an  em- 
ployee arising  out  of  and  in  the  course  of  the  employment  and 
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due  to  a  condition  or  conditions  of  the  occupation,  in  cases  where 
such  injury  or  death  of  the  employee  shall  not  have  heen  caused 
by  his  own  negligence.     .     .     . 

We  are  unable  to  say  that  the  Employers'  Liability  Law  of 
Arizona,  in  requiring  the  employer  in  hazardous  industries  to  as- 
sume— so  far  as  pecuniary  consequences  go — the  entire  risk  of 
injury  to  the  employee  attributable  to  accidents  arising  in  the 
course  of  the  employment  and  due  to  its  inherent  conditions, 
exceeds  the  bounds  of  permissible  legislation  or  interferes  with 
the  constitutional  rights  of  the  employer.  The  answer  that  the 
common  law  makes  to  the  hardship  of  requiring  the  employee 
to  a.ssume  all  consequences,  both  personal  and  pecuniary,  of 
injuries  arising  out  of  the  ordinary  dangers  of  the  occupation  is 
that  the  parties  enter  into  the  contract  of  employment  with 
these  risks  in  view,  and  that  the  consequences  ought  to  be  and 
presumably  are,  taken  into  consideration  in  fixing  the  rate  of 
wages.  .  .  .  In  like  manner  the  employer,  if  required — as  he 
is  by  this  statute  in  some  occupations — to  assume  the  pecuniary 
loss  arising  from  such  injury  to  the  employee,  may  take  this 
into  consideration  in  fixing  the  rate  of  wages;  besides  which  he 
has  an  opportunity,  which  the  employee  has  not,  to  charge  the 
loss  as  a  part  of  the  cost  of  the  product  of  the  industry. 

There  is  no  question  here  of  punishing  one  who  is  without 
fault.  That,  we  may  concede,  would  be  contrary  to  natural 
justice.  But,  as  we  have  seen,  the  statute  limits  the  recovery 
strictly  to  compensatory  damages.  And  there  is  no  discrimina- 
tion between  employer  and  employee  except  such  as  necessarily 
ari.scs  from  their  different  relations  to  the  common  undertaking. 
Both  are  essential  to  it,  the  one  to  furnish  capital,  organization, 
and  guidance,  the  other  to  perform  the  manual  work;  both  fore- 
see that  the  occupation  is  of  such  a  nature,  and  its  conditions 
such,  that  sooner  or  laler  some  of  the  workmen  will  be  physi- 
cally injured  or  maimed,  occasionally  one  killed,  without  par- 
ticular fault  on  anybody's  part.  (See  243  U.  S.  203.)  The 
statute  requires  that  compensation  shall  ])e  paid  to  the  injured 
workman  or  his  dependents,  because  it  is  upon  them  that  the 
first  })nint  of  the  loss  falls;  and  that  it  shall  be  paid  by  the  em- 
ployer, because  he  takes  the  gross  receipts  of  the  common  enter- 
prise, and  by  reftson  of  his  position  of  control  can  make  such 
adjustments  as  ought  to  be  and  practically  can  be  made,  in  the 
way  of  reducing  wages  and  increasing  the  selling  price  of  the 
product,  in  order  to  allow  for  the  statutory  liability.     There 
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could  be  no  more  rational  basis  for  a  discrimination ;  and  it  is 
clear  that  in  this  there  is  no  denial  of  the  "equal  protection  of 
the  laws/' 

Under  the  **due  process"  clause,  the  ultimate  contention  is 
that  men  have  an  indefeasible  right  to  employ  their  fellow  men 
to  work  under  conditions  where,  as  all  parties  know,  from  time 
to  time  some  of  the  workmen  inevitably  will  be  killed  or  injured, 
but  where  nobody  knows  or  can  know  in  advance  which  par- 
ticular men  or  how  many  will  be  the  victims,  or  how  serious  will 
be  the  injuries,  and  hence  no  adequate  compensation  can  be 
included  in  the  wages ;  and  to  employ  them  thus  with  the  legiti- 
mate object  of  making  a  profit  above  their  wages  if  all  goes  well, 
but  with  immunity  from  particular  loss  if  things  go  badly  -^Wth 
the  workmen  through  no  fault  of  their  own,  and  they  suffer 
physical  injury  or  death  in  the  course  of  their  employment.  In 
view  of  the  subject-matter,  and  of  the  public  interest  involved, 
we  cannot  assent  to  the  proposition  that  the  rights  of  life,  liberty, 
and  property  guaranteed  by  the  Fourteenth  Amendment  prevent 
the  States  from  modifying  that  rule  of  the  common  law  which 
requires  or  permits  the  workingman  to  take  the  chances  in  such 
a  lottery. 

The  act — assuming,  as  we  must,  that  it  be  justly  administered 
— adds  no  new  burden  of  cost  to  industry,  although  it  does 
bring  to  light  a  burden  that  previously  existed  but  perhaps 
was  unrecognized,  by  requiring  that  its  costs  be  taken  into  the 
reckoning.  The  burden  is  due  to  the  hazardous  nature  of  the 
industry,  and  is  inevitable  if  the  work  of  the  world  is  to  go 
forward.  What  the  act  does  is  merely  to  require  that  it  shall 
be  assumed,  to  the  extent  of  a  pecuniary  equivalent  of  the  actual 
and  proximate  damage  sustained  by  the  workman  or  those  near 
to  him,  by  the  employer — by  him  who  organizes  the  enterprise, 
hires  the  workmen,  fixes  the  wages,  sets  a  price  upon  the  product, 
pays  the  costs,  and  takes  for  his  reward  the  net  profits,  if  any. 

It  is  objected  that  the  responsibility  of  the  employer  under 
this  statute  is  unlimited ;  but  this  is  not  true  except  as  it  is  true 
of  every  action  for  compensatory  damages  where  the  amount 
awarded  varies  in  accordance  with  the  nature  and  extent  of  the 
damages  for  which  compensation  is  made.  It  is  said  that  in 
actions  by  employees  against  employers  juries  are  prone  to  render 
extravagant  verdicts.  The  same  thing  has  been  said,  and  with 
equal  reason,  concerning  actions  brought  by  individuals  against 
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railroad  companies,  traction  companies,  and  other  corporations. 
In  tliis,  as  in  other  cases,  there  is  a  corrective  in  the  authority  of 
the  court  to  set  aside  an  exorbitant  verdict.  And  it  amounts  to 
a  contradiction  of  terms  to  say  that  in  submitting  a  controversy 
between  litigants  to  the  established  courts,  there  to  be  tried  ac- 
cording to  long-established  modes  and  with  a  constitutional  jury 
to  determine  the  issues  of  fact  and  assess  compensatory  damages, 
there  is  a  denial  of  "  due  process  of  law. "     .     .     . 

Judgments  affirmed. 

Mr.  Justice  Holmes  concurring.^ 

The  pUiintifr  (the  defendant  in  error)  was  employed  in  the 
defendant's  mine,  was  hurt  in  the  eye  in  consequence  of  opening 
a  compressed  air  valve  and  brought  the  present  suit.  The  injury 
was  found  to  have  been  due  to  risks  inherent  to  the  business  and 
so  was  within  the  Employers'  Liability  Law  of  Arizona,  Rev. 
Stats.  1913,  Title  14,  c.  6.  By  that  law  as  construed  the  em- 
ployer is  liable  to  damages  for  injuries  due  to  such  risks  in 
specified  hazardous  employments  when  guilty  of  no  negligence. 
Pur.  3158.  There  was  a  verdict  for  the  plaintiff,  judgment  was 
affirmed  by  the  Supreme  Court  of  the  State,  19  Arizona,  151, 
and  the  case  comes  here  on  the  single  question  whether,  con- 
sistently with  the  Fourteenth  Ame;idment,  such  liability  can 
be  imy>os('d.  It  is  taken  to  exclude  ''speculative,  exemplary  and 
punitive  damages,"  but  to  include  all  loss  to  the  employee  caused 
by  the  accident,  not  merely  in  the  way  of  earning  capacity,  but 
of  disfigurement  and  bodily  or  mental  pain.  See  Arizona  Cop- 
per Co.  v.  Burciaga,  177  Pac.  Rep.  29,  33. 

There  is  some  argument  made  for  the  general  proposition 
that  immunity  from  liability  when  not  in  fault  is  a  right  inherent 
in  free  government  and  the  obiter  dicta  of  Mr.  Justice  Miller  in 
Loan  A.ssociation  v.  Topeka,  20  Wall.  655,  are  referred  to.  But 
if  it  is  thought  to  be  public  policy  to  put  certain  voluntary  con- 
duct at  the  peril  of  those  pursuing  it,  whether  in  the  interest 
of  safety  or  upon  economic  or  other  grounds,  I  know  of  nothing 
to  hinder.  A  man  employs  a  servant  at  the  peril  of  what  that 
M?rvant  may  do  in  the  course  of  his  employment  and  there  is 
nothinp  in  ilu;  Con.stitution  to  limit  the  principle  to  that  in- 
Htanre.  .     There  are  cases  in  which  even  the  criminal  law 

requires  a  man  to  know  facts  at  his  peril.  Indeed,  the  criterion 
which  is  thought  to  be  free  from  constitutional  objection,  the 

» This  concurring  opinion  was  dolivered  In  one  of  the  five  cases, 
rli.  No.   3?,2.   In'i.iration  Consolidated   Copper   Company  v.   Mendez. 
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criterion  of  fault,  is  the  application  of  an  external  standard,  the 
conduct  of  a  prudent  man  in  the  known  circumstances,  that  is, 
in  doubtful  cases,  the  opinion  of  the  jury,  which  the  defendant 
has  to  satisfy  at  his  peril  and  which  he  may  miss  after  giving 
the  matter  his  best  thought.     ... 

I  do  not  perceive  how  the  validity  of  the  law  is  affected  by  the 
fact  that  the  employee  is  a  party  to  the  venture.  There  is  no 
more  certain  way  of  securing  attention  to  the  safety  of  the  men, 
an  unquestionably  constitutional  object  of  legislation,  than  by 
holding  the  employer  liable  for  accidents.  Like  the  crimes  to 
which  I  have  refeiTcd  they  probably  wiU  happen  a  good  deal 
less  often  when  the  employer  knows  that  he  must  answer  for 
them  if  they  do.  I  pass,  therefore,  to  the  other  objection  urged 
and  most  strongly  pressed.  It  is  that  the  damages  are  governed 
by  the  rules  governing  in  action  of  tort — that  is,  as  we  have 
said,  that  they  may  include  disfigurement  and  bodily  or  mental 
pain.  Natural  observations  are  made  on  the  tendency  of  juries 
when  such  elements  are  allowed.  But  if  it  is  proper  to  allow 
them  of  course  no  objection  can  be  founded  on  the  supposed 
foibles  of  the  tribunal  that  the  Constitution  of  the  United  States 
and  the  States  have  established.  Why  then,  is  it  not  proper  to 
allow  them?  It  is  said  that  the  pain  cannot  be  shifted  to  an- 
other. Neither  can  the  loss  of  a  leg.  But  one  can  be  paid  for 
as  well  as  the  other.  It  is  said  that  these  elements  do  not  con- 
stitute an  economic  loss,  in  the  sense  of  diminished  power  to 
produce.  They  may.  Ball  v.  William  Hunt  &  Sons,  Ltd.,  [1912] , 
A.  C.  496.  But  whether  they  do  or  not  they  are  as  much  part 
of  the  workman's  loss  as  the  loss  of  a  limb.  The  legislature  may 
have  reasoned  thus.  If  a  business  is  unsuccessful  it  means  that 
the  public  does  not  care  enough  for  it  to  make  it  pay.  If  it  is 
successful  the  public  pays  its  expenses  and  something  more.  It 
is  reasonable  that  the  public  should  pay  the  whole  cost  of  pro- 
ducing what  it  wants  and  a  part  of  that  cost  is  the  pain  and 
mutilation  incident  to  production.  By  tlirowing  that  loss  upon 
the  employer  in  the  first  instance  we  throw  it  upon  the  public 
in  the  long  run  and  that  Ls  just.  If  a  legislature  should  reason 
in  this  way  and  act  accordingly  it  seems  to  me  that  it  is  within 
constitutional  bounds.  Erickson  v.  Preuss,  223  N.  Y.  365.  It 
is  said  that  the  liability  is  unlimited,  but  this  is  not  true.  It  is 
limited  to  a  conscientious  valuation  of  the  loss  suffered.  Apart 
from  the  control  exercised  by  the  judge  it  is  to  be  hoped  that 
juries  would  realize  that  unreasonable  verdicts  would  tend  to 
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make  the  business  impossible  and  thus  to  injure  those  whom 
they  might  wish  to  help.  But  whatever  they  may  do  we  must 
accept  the  tribunal,  as  I  have  said,  and  are  bound  to  assume 
that  they  will  act  rightly  and  confine  themselves  to  the  proper 
scope  of  the  law.     .     .     . 

Mr.  Justice  Brandeis  and  Mr.  Justice  Clarke  concur  in 
this  statement  of  additional  reasons  that  lead  me  to  agree  with 
the  opinion  just  delivered  by  my  brother  Pitney. 

Mr.  Justice  ^IcKenna  dissenting. 

I  find  myself  unable  to  concur,  yet  reluctant  to  dissent.  .  .  . 
The  case  Ls  of  the  kind  that,  once  pronounced,  will  be  a  rule  in 
like  or  cognate  cases  forever, — indeed,  may  even  be  extended. 

I  .  .  .  return  to  the  law  as  a  violation  of  the  employer's 
rights  considered  absolutely  and  abstractly.  It  seems  to  me  to 
be  of  the  verj^  foundation  of  right — of  the  essence  of  liberty  as  it 
is  of  morals — to  be  free  from  liability  if  one  is  free  from  fault. 
It  has  heretofore  been  the  sense  of  the  law  and  the  sense  of  the 
world,  pervading  the  regulations  of  both,  that  there  can  be  no 
puni.shment  where  there  is  no  blame ;  and  yet  the  court  now  by  its 
decision  erects  the  denial  of  these  postulates  of  conduct  into  a 
principle  of  law  and  governmental  policy.  In  other  words,  it  is 
said  to  be  a  benefit  to  government  to  put  the  exact  discharge 
of  duty  under  the  menace  of  penalty  and  invert  the  conceptions 
of  mankind  of  the  relation  of  right  and  wrong  action.  If  the 
legislation  does  not  punish  without  fault  what  does  it  do?  The 
question  is  pertinent.  Consider  what  the  employer  does :  he  in- 
vests his  money  in  productive  enterprise — mining,  smelting, 
manufacturing,  railroading — he  engages  employees  at  their  re- 
qu«-st  and  pays  them  the  wages  they  demand,  he  takes  all  of  the 
risks  of  the  adventure.  Now  there  Ls  put  upon  him  an  immeas- 
urable clement  that  may  make  disaster  inevitable.  I  find  it  diffi- 
cult to  an.swer  the  argument  advanced  to  support  or  palliate  this 
effect  or  independently  of  it  to  justify  the  interference  with 
rights.  It  is  a  certain  impeachment  of  some  rights  to  assume 
that  they  need  justification  and  a  betrayal  of  them  to  make 
them  a  matter  of  controversy.  There  are  precepts  of  constitu- 
tional law  as  there  are  pi-eoepts  of  moral  law  that  reach  the 
conviction  of  aphorisms  and  are  immediately  accepted  by  all 
who  understand  them,  and  comment  is  considered  as  confusing 
as  unnecessary.    I  say  this,  not  in  dogmatism,  but  in  expression 
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of  my  vision  of  things,  and  I  say  it  with  deference  to  the  contrary 
judgments  of  my  brethren  of  the  majority. 

Of  course,  reasons  may  be  found  for  the  violation  of  rights, 
advantage  to  somebody  or  something  in  that  violation.  Tyranny 
even  may  find  pretexts  and  seldom  boldly  bids  it  will  avouch  its 
acts,  and  certainly  there  can  be  no  accusation  of  bare-faced  power 
in  the  Arizona  law.  Its  motives  and  purposes  are  worthy  and  it 
requires  some  resolution  of  dutj'  to  resist  them.  It  must  be 
seen  and  is  seen,  however,  that  the  difference  between  the  position 
of  employer  and  employee,  simply  considering  the  latter  as 
economically  weaker,  is  not  a  justification  for  the  violation  of 
the  rights  of  the  former,  and  that  individual  rights  cannot  be 
made  to  yield  to  philanthropy,  and  therefore  the  welfare  of  the 
government  is  brought  forward  and  displayed.  The  law  saves 
the  government,  is  the  comment,  from  the  burden  of  paupers, 
its  administration  and  peace  from  the  disturbance  of  criminals. 
The  answer,  I  think,  is  immediate.  Government,  certainly  con- 
stitutional goveniment,  cannot  afford  to  infringe,  indeed,  be- 
trays its  purpose  if  it  infringes,  a  right  of  anybody  upon  money 
considerations  or  for  ease  in  the  exercise  of  its  faculties. 

But  granting  that  there  is  something  in  the  argument,  what 
shall  be  the  limits  of  its  application  ?  Will  it  extend  the  princi- 
ple of  the  present  case  to  non-hazardous  employments?  If  not, 
why  not  1  The  Arizona  law  stops  wdth  certain  occupations  which 
it  calls  "hazardous,"  but  it  includes  in  the  description  ''manu- 
facturing" without  qualifying  words.  In  the  New  York  com- 
pensation law  passed  on  in  New  York  Central  R.  R.  Co.  v. 
AVhite,  243  U.  S.  188,  there  were  forty-two  groups  of  hazardous 
occupations.  In  Mountain  Timber  Co.  v.  Washington,  243  U.  S. 
219,  the  court  had  quite  a  struggle  with  the  provisions  of  the 
Washington  compensation  law,  which  was  so  far  different  from 
those  of  the  other  cases  as  to  incur  the  dissent  of  members  of  llie 
court.  It  is  now,  I  think,  of  pertinent  inquiry  whether  the 
quality  of  being  hazardous  is  an  inherent  and  necessaiy  element 
of  legality  or  a  matter  of  legislative  definition  and  policy.  Be- 
sides, if  there  can  be  liability  without  fault  in  one  occupation, 
and  that  can  be  a  principle  of  legislation,  why  not  in  any  otlier? 
Who  is  to  determine  the  application,  court  or  legislature?  If 
the  latter,  a  court  may  not  even  express  apprehension  of  its 
exercise,  and  yet  it  cannot  put  out  of  view  the  drift  of  events 
and  in  blind  fatalism  await  their  incidence  when  called  upon  to 
consider  the  legality  of  such  exercise.     We  know  things  are  in 
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change — have  changed — and  a  mark  of  it  is  that  the  drift  of 
public  opinion,  and  of  legislation  following  opinion,  is  to  alter 
the  relation  between  employer  and  employee  and  to  give  to  the 
latter  a  particular  distinction,  relieve  him  from  a  responsibility 
which  would  seem  to  be,  and  which  until  lately  it  has  been  the 
sense  of  the  world  to  be,  as  much  upon  him  as  upon  his  employer, 
not  in  dependence,  not  as  a  mark  of  subservience,  but  as  an  ob- 
ligation of  his  freedom,  and,  therefore  as  a  consequence,  that 
where  he  has  lib(?i-ty  of  action  he  has  responsibility  for  action. 
In  a  word,  tlie  drift  of  opinion  and  legislation  now  is  to  set  labor 
apart  and  to  withdraw  it  from  its  conditions  and  from  the 
action  of  economic  forces  and  their  consequences,  give  it  im- 
munity from  the  pitilessncss  of  life.  And  there  are  appealing 
considerations  for  this  drift  of  opinion  and  inevitable  sympathy 
with  it  as  with  many  other  conditions,  but  which  the  law  cannot 
relieve  by  a  sacrifice  of  constitutional  rights.  In  what  legisla- 
tion the  drift  (it  is  persuasion  in  some)  may  culminate  cannot 
now  be  predicted,  but  it  is  very  certain  that,  whatever  it  be,  the 
judgment  now  delivered  will  be  cited  to  justify  it.  Will  it  not 
be  said  that  if  one  right  of  an  employer  can  be  made  to  give 
way,  why  not  another! — made  a  condition  ''upon  economic  or 
other  grounds"  of  his  enterprise.  Indeed,  may  not  the  question 
be  made  more  general,  and  if  in  supposed  benefit  to  a  particular 
cla5«.  and  through  benefit  to  them  to  the  public,  there  may  bo 
constraint  upon  or  the  imposition  of  burden  upon  one  right  of  a 
citizen,  why  not  upon  another?  There  is,  therefore,  I  think, 
menace  in  the  present  judgment  to  all  rights,  subjecting  them 
unreservedly  to  conceptions  of  public  policy.  If,  however,  this 
general  apprehension  be  not  justified,  there  is  threat  enough  in 
the  judjrment  of  the  court  to  the  interest  of  employers  generally 
as  a  result  of  the  difference  in  conditions. 

A  rather  curious  argument  is  used  to  support  the  Arizona 
law.  It  is  said,  in  justification  of  its  discrimination  between 
employer  and  employee,  that  the  employer  may  in  relief  from 
it  and  rescue  from  its  burdens  pa.ss  them  to  the  consumers  of  his 
products,  as  he  does  or  may  do  in  the  case  of  other  expenses  of 
his  venture,  and  in  the  long-run  their  incidence  is,  as  it  is  said 
it  should  be,  on  the  public,  and  that  the  legislature  in  so  con- 
sidering was  reasoning  within  constitutional  bounds.  There  is 
attractive  speciousness  in  the  argument.  ...  It  is  certainly 
facile  and  comprehensive.  What  burden  can  be  put  upon  in- 
duKtr>*  or  the  actinties  of  men  that  may  not  be  justified  by 
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it?  .  .  .  An  employer  in  the  indicated  industries  can  have 
no  relief  except  in  the  home  market.  If  his  products  (where 
there  are  products)  go  beyond — go  to  other  States — they  will 
meet  the  competition  of  unburdened  products.  But  this  is 
obvious  and  needs  no  comment. 

The  CniEF  Justice,  Mr.  Justice  Van  Devanter  and  Mr. 
Justice  ]McReynolds  concur  in  this  dissent. 

Mr.  Justice  McReynolds  dissenting.     .     .     . 

I  earnestly  join  in  the  dissent  written  by  Mr.  Justice 
McKenna.    .    .    . 

In  New  York  Central  R.  R.  Co.  v.  White,  and  Mountain  Tim- 
ber Co.  v.  Washington,  243  U.  S.  188,  219,  as  I  had  supposed  for 
reasons  definitely  pointed  out,  we  held  the  challenged  statutes 
not  in  conflict  with  the  Fourteenth  Amendment  although  they 
imposed  liability  without  fault  and  introduced  a  plan  for  com- 
pensating workmen,  unknown  to  the  common  law.  The  elements 
of  those  statutes  regarded  as  adequate  to  save  their  validity  we 
specified ;  if  such  characteristics  had  not  been  found,  the  result, 
necessarily,  would  have  been  otherwise  unless  we  were  merely 
indulging  in  harmful  chatter. 

Here,  without  fault,  the  statute  in  question  imposes  liability 
in  some  aspects  more  onerous  than  either  the  New  York  or  Wash- 
ington law  prescribed ;  and  the  grounds  upon  which  we  sustained 
those  statutes  are  wholly  lacking.  The  employer  is  not  exempted 
from  any  liability  formerly  imposed ;  he  is  given  no  quid  pro  quo 
for  his  new  burdens ;  the  common-law  rules  have  been  set  aside 
without  a  reasonably  just  substitute ;  the  employee  is  relieved 
from  consequences  of  ordinary  risks  of  the  occupation  and.  these 
are  imposed  upon  the  employer  without  defined  limit  to  possible 
recovery  which  may  ultimately  go  to  non-dependents,  distant 
relatives,  or,  by  escheat,  to  the  State ;  *  *  the  act  bears  no  fair  indi- 
cation of  a  just  settlement  of  a  difficult  problem  affecting  one 
of  the  most  important  of  social  relations" — on  the  contrary  it 
will  pro])ably  intensify  the  difficulties. 

The  liability  is  not  restricted  to  the  pecuniary  loss  of  a  dis- 
abled employee  or  those  entitled  to  look  to  him  for  support,  but 
includes  compensation  for  physical  and  mental  pain  and  suf- 
fering; a  recovery  resulting  in  bankruptcy  to  an  employer  may 
benefit  only  a  distant  relative,  financially  independent;  the  pre- 
scribed responsibility  is  not  "to  contribute  reasonable  amounts 
according  to  a  reasonable  and  definite  scale  by  wa}'  of  compen- 
sation for  the  loss  of  earning  power  arising  from  accidental  in- 
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juries,"  but  is  unlimited,  unavoidable  b}^  any  care,  incapable 
of  fairly  definite  estimation  in  advance  and  enforceable  by  liti- 
gation probably  acrimonious,  long  dra^vll  out  and  expensive. 
While  the  statute  is  inattentive  to  the  employer's  fault  it  per- 
mits recovery  in  excess  of  the  emploj^ee's  pecuniary  misfortune; 
and  provides  for  compensation,  not  general,  but  sporadic,  uncer- 
tain, conjectural,  delayed,  indefinite  as  to  amount  and  not  dis- 
tributed over  such  long  period  as  to  afford  actual  protection 
a^inst  loss  or  lessened  earning  capacity  with  insurance  to  so- 
ciety against  pauperism,  etc. 

I  am  unable  to  see  any  rational  basis  for  saying  that  the  act 
is  a  proper  exercise  of  the  State's  police  power.     .     .    . 

The  Chief  Justice,  IMr.  Justice  IMcKenna  and  Mr.  Justice 
Van  Devanter  concur  in  this  opinion. 


WARD  &  GOW  V.  KRINSKY  et  al. 

Supreme  Court  of  tiie  United  States.     1922. 
259  United  States,  503. 

Error  to  the  Supreme  Court,  Appellate  Division,  Third  Ju- 
dicial Department,  of  the  State  of  New  York. 

[In  1918  the  Legislature  of  New  York  amended  the  Work- 
men's Compensation  Law  of  1913-14  by  adding  to  the  list  of 
hazardous  employments  a  new  subdivision  or  group  (the  second 
known  as  group  45)  described  as  follows:  ''Group  45.  All 
other  employments  not  hereinbefore  enumerated  carried  on  by 
any  person,  firm  or  corporation  in  which  there  are  engaged  or 
employed  four  or  more  workmen  or  operatives  regularly,  in  the 
same  business  or  in  or  about  the  same  establishment,  either  upon 
the  premises  or  at  the  plant  or  away  from  the  plant  of  the  em- 
ployer, under  any  contract  of  hire,  express  or  implied,  oral  or 
writt<?n,  except  farm  laborers  and  domestic  servants."  The 
defendant  below  leases  from  the  Interborough  Rapid  Transit 
Company  advertising  and  vending  privileges  upon  its  railway 
lines  ui  New  York  City  and  carries  on  the  business  of  disposing 
of  advertising  space  in  the  cars  and  on  station  platforms  and 
selling  penodicals  and  varioas  articles  of  mercliandise  in  booths 
upon  the  platforms.  In  this  department  of  its  business  it  has 
^7   employees   among   whom    were    125    newsstand   salesmen. 
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Each  of  the  latter  is  employed  at  a  booth  in  a  railway  station 
and  comes  in  contact  with  no  other  employee  of  the  defendant 
except  the  inspector  and  the  chauffeur  who  brings  him  his  daily 
stock  of  supplies.  Krmsky,  plaintiff  below,  was  one  of  these 
salesmen.  For  use  in  cleansing  his  hands  and  keeping  the  booth 
and  its  contents  free  from  dust,  water  was  kept  in  a  pail  in  the 
booth.  Before  beginning  the  day's  business,  Krinsky  was  ac- 
customed to  empty  the  water  upon  the  tracks  of  the  subway  and 
to  refill  the  pail  at  a  platform  two  flights  of  stairs  above  the 
train  level.  While  thus  emptying  the  pail,  he  was  struck  by  a 
train,  his  skull  was  fractured  and  he  sustained  injuries  which 
the  Industrial  Commission  found  were  accidental  and  arose 
out  of  and  in  the  course  of  his  employment.  An  award  of  com- 
pensation by  the  Commission  was  affirmed  by  the  Appellate 
Division  of  the  Supreme  Court  and  its  judgment  was  affirmed 
by  the  Court  of  Appeals.  A  writ  of  error  directed  to  the  Ap- 
pellate Di^^ion  as  the  custodian  of  the  record  was  then  sued 
out.] 

Mr.   Justice   Pitney   delivered   the   opinion    of   the    Court. 

In  general,  as  in  the  New  York  law,  provisions  for 
compulsory  compensation  are  made  to  apply  only  to  those  em- 
ployed in  hazardous  occupations,  where  it  may  be  contemplated 
by  both  parties  in  advance  that  sooner  or  later  some  of  those 
employed  probably  will  sustain  accidental  injury  in  the  course 
of  the  employment,  but  where  nobody  can  know  in  advance 
which  particular  employees  or  how  many  will  be  the  victims, 
or  how  serious  will  be  the  injuries.     .     .     . 

That  there  was  inherent  hazard  in  Krinsky 's  occupation  is 
conclusively  shown  by  the  fact  that  in  the  course  of  it  he  re- 
ceived a  serious  and  disabling  personal  injury  arising  out  of 
it.  That  the  event  might  have  been  foreseen  is  demonstrated 
by  the  way  in  which  it  occurred,  not  to  speak  of  tlie  fact  that 
the  legislature  actually  foresaw  it  and  made  provision  for  it, 
long  before  it  occurred.  Hence  there  was  no  undue  deprivation 
of  the  liberty  or  property  of  plaintiff  in  error,  or  his  right  to 
acquire  property  in  lawful  business,  in  the  act  of  the  legislature 
which  required  him  to  take  warning  and  make  provision  against 
the  event  which  afterwards  in  fact  occurred. 

It  will  be  seen  that  while,  by  the  terms  of  the  statute,  the  em- 
ployment  of  "four  or  more  workmen  or  operatives  regularly, 
in  the  same  business  or  in  or  about  the  same  establishment,"  etc., 
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apparently  is  indicated  as  the  basis  of  the  new  group  .  .  . 
in  eiToct,  by  the  construction  adopted  by  the  state  court  and 
binding  upon  us,  the  employees  brought  within  the  compensa- 
tion features  of  the  act  include  not  only  the  "four  or  more 
workmen  or  operatives'',  or  others  injured  through  contact  with 
them,  but  any  and  all  other  employees  in  the  same  business  who 
may  suffer  accidental  and  disabling  injury  arising  out  of  and 
in  the  course  of  their  employment,  although  due  to  incidental 
hazards  not  typical  of  the  group. 

The  contention  that  by  this  construction  second  group  45  has 
been  extended  beyond  the  limit  allowable  consistently  with  due 
process  of  law  and  "has  been  applied  in  this  case  to  an  employ- 
ment with  no  inherent  hazard  whatever,"  rests  upon  an  as- 
sumption of  fact  disproved  by  Krinsky's  experience.  Were  it 
not  so,  the  argument  is  self-destructive.  The  statute  requires 
the  employer  to  make  or  secure  compensation  for  the  disability 
or  death  of  an  employee  only  where  it  results  from  accidental 
personal  injury  arising  out  of  and  in  the  course  of  the  employ- 
ment. Where  the  emplojTuent  is  entirely  free  from  inherent 
hazard  to  the  employee,  the  statute  imposes  no  responsibility 
upon  the  employer,  hence  cannot  substantially  interfere  with  his 
liberty  or  property,  with  or  without  "due  process  of  law." 
Arizona  Employers'  Liability  Cases,  250  U.  S.  400,  429. 

Reducing  the  argument  by  omitting  the  extravagant  state- 
ment that  so  plainly  leads  to  absurdity,  it  may  be  outlined  thus: 
that  Krinsky's  occupation  was  no  more  hazardous  than  that  of 
millions  of  residents  of  the  metropolitan  district  who  daily  make 
use  of  the  subways  and  elevated  railways  in  going  to  and  from 
their  work;  that  there  had  been  no  such  accident  among  plain- 
tiflP  in  error's  employees  in  20  years  of  operation;  and  that  it  is 
unreasonably  and  unnecessarily  burdensome  to  require  the  em- 
ployer to  either  maintain  compensation  insurance  at  heavy  an- 
nual premiums,  or  deposit  securities  with  the  State  to  guarantee 
payment  of  compensation  benefits,  where  the  probability  of  in- 
jur>-  is  so  slight.  The  answer  is  easy:  To  the  self-insurer  no 
liability  accrues  except  as  disabling  injuries  actually  occur;  the 
giving  of  security,  a  reasonable  regulation  in  aid  of  the  general 
scheme  .  .  .  does  not  increase  the  obligation.  To  the  em- 
ployer who  insures,  presumably  the  premiums  will  not  exceed  a 
rea.sonal)le  estimate  of  the  risk ;  to  him  who  insures  in  the  state 
fund,  there  is  an  assurance  of  equivalency  in  the  public  admin- 
istration of  the  fund  under  ^  90,  et  seq.,  of  the  law,  especially 
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the  duty  imposed  upon  the  state  board  by  §  95  to  keep  separate 
accounts  as  to  each  group  so  as  to  determine  equitable  rates,  to 
rearrange  the  groups  by  withdrawing  any  emplojTnent  em- 
braced in  one  group  and  transferring  it  wholly  or  lq  part  to 
another,  to  set  up  new  groups  at  discretion,  to  determine  the 
hazards  of  the  different  classes  composing  each  group  and  to 
fix  the  premiums  therefor,  based  upon  the  total  pay-roll  and 
number  of  employees  in  each  class  of  employment,  at  the  lowest 
possible  rate  consistent  with  the  maintenance  of  a  solvent  in- 
surance fund  and  the  creation  of  a  reasonable  surplus  and  re- 
serve. A  similar  system  was  sustained  in  Mountain  Timber  Co. 
V.  Washington,  243  U.  S.  219,  241-243. 

The  fallacy  of  the  argument  for  holding  it  arbitrary  and  un- 
reasonable to  impose  upon  the  employer  the  burden  of  making 
compensation  in  employments  where  injury  is  improbable  and 
difficult  to  be  foreseen,  should  be  fairly  apparent  when  it  is 
pointed  out  that,  in  the  absence  of  the  statute,  not  a  part  but 
the  entire  loss  consequent  upon  a  disabling  or  fatal  injury  aris- 
ing out  of  and  in  the  course  of  the  employment  would  have  to  be 
assumed  and  borne  by  the  disabled  employee  or  his  dependents, 
just  as  under  the  statute  they  still  must  bear  all  beyond  the 
scheduled  compensation.  Yet  thc}^  have  no  better  opportunity 
to  foresee  the  casualty  than  the  employer,  and  (in  the  judgment 
of  tlie  legislature)  less  opportunity  to  make  provision  against 
it.  The  common-law  rule,  requiring  the  employee  to  assume  the 
risk,  and  to  take  account  of  it  in  advance  when  fixing  the  wages, 
recognized  dimly  that  the  cost  of  industrial  accidents  ought  to 
be  borne  by  the  industry,  but  failed  to  effectuate  such  a  purpose, 
partly  for  the  vevy  reason  that  the  hazard  could  not  be  estimated 
by  the  individual  in  advance,  nor  the  loss  pro\dded  against 
without  cooperation. 

The  extension  of  the  Compensation  Law  by  addition  of  second 
group  45,  following  the  recent  modification  of  the  definition  of 
"employee,"  far  from  demonstrating  in  its  application  to 
Krinsky's  ca.se  unreasonable,  arbitrary  action  by  the  State 
through  its  legislative  department,  shows,  rather,  intelligent 
foresight,  an  anticipation,  ba.sed  upon  practical  experience  in 
the  operation  of  the  law  as  it  stood  before,  that,  however  little 
foreseen  by  persons  immediately  concerned,  accidental  dis- 
abling injuries  inevitably  would  occur  in  occupations  not  previ- 
ously classed  as  hazardous,  and  a  reasonable  determination  to 
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include  them  in  a  scheme  already  found  to  be  free  from  consti- 
tutional objei-tion  in  its  general  application. 

AVe  have  suffii'icntly  indicated  grounds  for  holding  that  the 
statute  as  thus  extended  Is  not  repugnant  to  the  guaranty  of 
"due  process  of  law"  in  the  Fourteenth  Amendment. 

That  it  does  not  deny  to  plaintiff  in  error  ''the  equal  protec- 
tion of  the  laws,"  is  equally  clear.     The  argument  that  it  does 
proceeds  upon  the  untenable  theoiy  that  if  hazard  be  imputed  to 
the  employment  of  "four  or  more  workmen  or  operatives  regu- 
larly, in  the  siime  business  or  in  or  about  the  same  establish- 
ment," its  effect  in  the  scheme  of  compensation  must  be  con- 
fined to  the  hazards  attributable  to  group  labor.     In  Jeffrey 
Manufacturing  Co.  v.  Blagg,  235  U.  S.  571,  575;  and  Middleton 
V.  Texas  Power  &  Light  Co.,  249  U.  S.  152,  159,  a  somewhat 
similar  classification  was  sustained,  but  not  upon  any  limited 
ground.    In  the  framing  of  so  far-reaching  a  scheme  of  legisla- 
tion,  dealing  with  occupations  so  diverse,   necessarily   a  wide 
range  must  be  accorded  to  legislative  discretion  about  defining 
the  groups  to  which  it  shall  apply.    Lines  must  be  drawn,  and 
it  is  not  to  be  assumed  that  they  have  been  drawn  without  good 
reason.     The  difference  between  the  larger  and  the  smaller  es- 
tablishments may  be  recognized  as  a  basis  of  classification  in 
legislation  affecting  the  defenses  of  contributory  negligence  and 
a.ssuniption  of  risk,  as  was  held  in  Jeffrey  Manufacturing  Co.  v. 
I51agg,  supra.    So,  the  minimum  number  in  a  single  employ  may 
be  regarded,  we  think,  in  arranging  a  system  designed  to  dis- 
tribute the  burden  of  industrial  accident  losses  with  a  view  to 
the  ability  of  the  industry  to  bear  it.     Nor  need  a  law  framed 
on  the  lines  of  that  under  consideration  confine  the  compensa- 
tion narrowly  to  typical  cases,  where  it  is  confined,  as  here,  to 
cases  actually  arising  in  the  course  of  gainful  employment,  and 
due  to  inherent  hazards  of  the  occupation.    Second  group  45  ap- 
plies impartially  to  all  employers  who  come  within  the  descrip- 
tive term.s;  the  employment  of  "four  or  more  workmen  or  oper- 
ativp.s  regularly"  is  treated  as  the  nucleus  of  a  business  probably 
involving  personal  hazard  to  some  of  those  employed;  and  the 
.same  rule  of  construction  is  applied  to  this  as  to  other  groups. 

But,  it  is  insisted,  neither  stare  decisis  nor  ita  lex  scripta  est 
fumi.shes  an  adequate  reply  to  a  constitutional  objection.  This 
court  sustained  the  New  York  Workmen's  Compensation  Law, 
and  the  kindred  statutes  of  Washington  and  Arizona,  funda- 
mentally upon  the  ground  of  the  hazardous  nature  of  the  occupa- 
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tions  covered.  If  that  ground  is  defensible  at  all — so  runs  the 
argument — the  system  must  be  confined  to  occupations  actually- 
hazardous  in  their  nature;  a  legislative  definition  is  not  suffi- 
cient, nor  is  the  occurrence  of  a  single  accident,  much  less  one 
so  singular  and  so  little  related  to  his  general  duty  avS  that  which 
befell  Krinsky,  adequate  proof  of  occupational  hazard.  It 
might  occur  to  anybody,  any  day,  on  his  way  downtown  to  busi- 
ness, were  he  not  especially  careful.  This  is  too  fantastic  a 
definition  of  "inherent  risk"  to  form  a  basis  of  a  law  which  must 
conform  to  standards  of  reasonableness.  And  again,  how  can  the 
classification  resorted  to  in  second  group  45  be  sustained  as 
reasonable,  within  the  requirements  either  of  the  ''due  process 
of  law"  or  the  "equal  protection  of  the  laws"  pro^dsions  of  the 
Fourteenth  Amendment?  The  occupation  of  a  salesman  sta- 
tioned alone  far  uptown  in  the  Bronx  does  not  become  hazardous 
simply  because  four  or  more  porters  are  regularly  employed  at 
headquarters  downtown  in  Manhattan.  .  .  .  What  reason  is 
there  for  imposing  compulsory  liability  upon  the  emploj^er  of 
salesmen  or  clerks  in  the  Bronx  simply  because  he  finds  it  con- 
venient to  employ  at  the  same  time,  but  in  separate  duties,  four 
workmen  or  operatives  in  Manhattan?  He  might  dismiss  the 
workmen — his  neighbor  and  business  competitor  might  dis- 
pense with  such  workmen — and  thus  gain  immunity  from  the 
statute.  Classification  is  permissible  in  legislation  only  when 
based  on  reasonable  grounds.  This  peculiar  grouping  is  classifi- 
cation gone  wild.    .    .    . 

This,  we  believe,  is  a  fair  summary  of  the  reasoning  expressed 
or  suggested  in  the  brief  and  in  the  oral  argument  of  the  plain- 
tiff in  error.    .    .    . 

In  examining  the  Compensation  Law  and  its  many  amend- 
ments, including  the  one  in  question,  and  the  workings  of  the 
law  as  indicated  by  the  decisions  cited  and  others,  we  have  been 
impressed  again  and  again,  to  the  point  of  complete  conviction, 
that  this  act  or  any  of  its  amendments  is  not  the  work  of  novices 
or  bunglers.  A  priori  reasoning  has  not  been  resorted  to;  there 
is  no  reliance  upon  generalizations  or  "common  knowledge";  no 
"simply  because";  nothing  taken  for  granted.  No  case  that 
we  recall  illustrates  more  aptly  or  forcibly  the  wisdom  of  the 
familiar  rule,  expressed  by  this  court  in  a  recent  case  in  these 
terms:  "There  is  a  strong  presumption  that  a  legislature  un- 
derstands and  correctly  appreciates  the  needs  of  its  own  peo- 
ple, that  its  laws  are  directed  to  problems  made  manifest  by 
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experience,  and  that  its  discriminations  are  based  upon  adequate 
j^rounds."  Middleton  v.  Texas  Power  &  Light  Co.,  249  U.  S. 
152,  157.  The  law  was  passed  in  1913  and  reenacted  in  1914 
after  the  taking  effect  of  a  constitutional  amendment  adopted 
under  circumstances  mentioned  in  the  White  Case,  243  U.  S. 
1S8,  195;  the  decision  of  this  court  was  announced  in  March, 
1917;  meanwhile,  administration  commenced  July  1,  1914,  and 
was  continued  for  four  j^ears  prior  to  the  enactment  of  second 
group  45;  a  multitude  of  compensation  rulings,  opinions  of  the 
Attorney  General,  and  court  decisions,  sufficiently  reported  to 
the  public,  together  with  the  administration  of  the  state  insur- 
ance fund,  and  a  study  and  adoption  of  the  plan  of  classifica- 
tions used  by  private  casualty  insurance  companies  for  under- 
writing business,  may  give  but  an  inadequate  impression  of  the 
informed,  expert  opinion  upon  which  the  legislature  might,  and 
we  fairly  may  presume  did,  draw  for  aid  in  framing  the  new 
group. 

What  was  it  they  were  aiming  at,  and  how  did  they  seek  to 
accomplish  it?  We  need  not  be  sure  of  hitting  upon  a  correct, 
much  less  a  complete,  explanation.  Upon  the  general  presump- 
tion referred  to  the  questioned  group  must  stand,  unless  it  were 
demonstrated  to  a  moral  certainty,  beyond  a  reasonable  doubt, 
that  the  grouping  could  not  possibly  be  explained  on  reasonable 
grounds. 

Let  us  a.ssume  that  after  four  years'  practical  experience  in 
the  operation  of  the  Compensation  Law,  aided  by  the  intensive 
studies  of  the  Commission,  the  legislature  was  satisfied  with  the 
law  as  well  suited  to  the  needs  of  the  people,  except  that  it  did 
not  go  far  enough  and  left  uncovered  much  unclassified  ground 
where  undefined  and  virtually  undefinable  industrial  hazards 
remained.     .     .     . 

Aside  from  this,  let  us  suppose  it  was  desired  to  extend  the 
benefits  of  the  law  as  far  as  practicable  from  the  administra- 
tive standpoint;  abandon  the  attempt  to  go  further  in  grouping 
occupations  as  hazardous  because  of  the  names  by  which  they 
are  described,  include  all  remaining  businesses,  above  a  fixed 
minimum,  in  a  single  group,  treat  them  all  as  more  or  less  haz- 
ardous, and  leave  questions  as  to  the  particular  degree  of 
hazard,  and  the  proper  grouping  of  biLsinesses  as  between  them- 
selves, to  be  worked  out  by  the  Commission  in  the  light  of  ex- 
perience, according  to  the  methods  of  private  casualty  insur- 
ance companies,  as  already  was  done  with  the  existing  groups. 
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Was  actual  inherent  hazard  ignored?  Not  at  all;  rather  it 
was  treated  as  virtually  universal,  but  incapable  of  being  pre- 
cisely defined  or  classified  by  fixed  statutory  rules  in  advance, 
and  more  easily  treated  in  the  light  of  experience ;  the  new 
group  was  to  be  a  part  of  a  law  which  operates,  as  nearly  as 
experience  may  guide,  not  in  vacuo,  but  only  where  there  is 
actual  inherent  hazard  and  to  the  extent  that  it  extends. 

But  why  begin  with  ''four  workmen  or  operatives  regularly 
employed  ? ' '  Possible  answer :  It  was  necessary  to  begin  some- 
where; the  legislature  must  decide  where;  it  is  reasonable  to 
believe  there  is  some  actual  inherent  hazard,  where  even  as  few 
as  four  workmen  or  operatives  are  employed  steadily,  though  it 
be  no  more  than  may  arise  from  the  danger  of  their  injuring 
each  other ;  besides,  an  employer  who  has  as  many  as  four  work- 
men or  operatives  regularly  employed,  reasonably  may  be 
coTinted  on  to  have  a  payroll  account  that  may  be  made  the 
basis  upon  which  to  compute  the  premiums  for  state  insurance; 
below  four,  the  business  perhaps  hardly  would  pay  the  cost  of 
administration,  hardly  give  opportunity  to  distribute  the  loss, 
according  to  the  general  principle  of  insurance  which  runs 
throughout  the  Compensation  Law. 

But  why  extend  the  responsibility  of  the  employer  to  others 
in  the  same  employ  whose  occupations  are  separate  and  non- 
hazardous?  Possible  answer:  It  is  the  employer  himself  who 
commingles  in  a  single  business  or  establishment  those  doing  the 
more  hazardous  with  those  doing  the  less  hazardous  work,  if  it 
is  done.  If  it  be  practicable  to  carry  them  on  separate  payrolls, 
presumably  the  Commission  has  the  discretion  to  adjust  it  in 
fixing  the  amount  of  securities  to  be  deposited  under  §  50,  or 
the  premium  rate  under  §  95.  Further  possible  answer:  The 
difficulty  is  inherent  in  the  subject ;  in  years  of  practical  experi- 
ence, it  has  been  found  that  in  the  extremely  varied  and  com- 
plex organization  of  industry,  disabling  or  fatal  injuries  occur 
when  least  expected,  and  in  ways  not  characteristic  of  any  par- 
ticular industry  described.  The  legislature  hardly  could  be 
called  upon  to  predict,  any  more  than  the  employer,  who  was  to 
be  injured ;  and  to  confine  the  cost  of  casualty  insurance  strictly 
to  those  who  were  sure  to  be  ** casualties",  might  baffle  the  ef- 
forts even  of  the  experienced  legislators  who  framed  second 
group  45.  Accidents  cannot  be  relied  upon  to  follow  the  sym- 
metrical lines  of  group  description ;  this  is  a  difficulty  that 
showed  itself  under  the  groups  as  they  stood  before,  and  led  to 
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the  1916  amendment  of  the  definition  of  ''employee*'.  Even 
clerks  and  salesmen  eannot,  in  this  busj'  day,  be  confidently 
treated  as  immune  from  industrial  hazards;  if  a  general  rule 
must  be  deelared,  it  would  be  safer  to  say,  on  the  basis  of  ex- 
perience, that  no  occupation  is  free  from  industrial  hazard,  than 
to  say  that  any  specified  occupation  is  free.  Even  the  probable 
oversights  or  want  of  vision  of  the  employer  are  an  appreciable 
source  of  danger  to  clerks,  as  witness  Joyce  v.  Eastman  Kodak 
Co.,  182  App.  Div.  354,  where  a  clerk  employed  by  a  maker  of 
photographic  cameras  and  supplies  (classed  as  hazardous  in 
group  23)  but  engaged  in  clerical  duties  having  no  direct  con- 
nection \Nnth  the  manufacture,  was  injured  because  of  a  defect 
of  the  chair  in  which  she  was  sitting  at  work.  A  like  suggestion 
arises  in  the  case  before  us,  where  the  emploj^er  insured  the 
chauffeurs  who  drove  the  trucks  with  merchandise  to  the  vari- 
ous stations,  but  failed  to  insure  the  salesmen,  overlooking  the 
fact  that  they  also  occasionally  were  subjected  to  peril  in  the 
line  of  duty.  It  may  be  objected  that  these  cases  are  not  typi- 
cal ;  but  the  legislature  may  have  realized,  as  an  element  of  the 
problem  with  which  they  were  dealing,  what  indeed  is  proverb- 
ial, that  accidents  do  not  conform  to  types;  that  they  are  one 
thing  that  happen  "simply  because" — they  are  accidents.  The 
particular  cases  are  not  imaginary ;  they  actually  occurred,  and 
were  brought  to  the  test  of  the  Compensation  Law.  The  legisla- 
ture may  have  had  the  best  of  reasons  for  believing  that  others 
iLS  strange  were  happening  rather  frequently  in  the  great,  busy, 
bustling  population  of  the  Empire  State;  that  while  an  indi- 
vidual clerk's  or  salesman's  life  and  limb  perhaps  were  less  in 
danger  than  an  individual  machinist's,  yet  they  were  in  appre- 
ciable danger;  there  were  more  clerks  and  salesmen  than  machin- 
ists; many  times,  naturally,  they  would  be  employed  in  the 
same  business  with  machinists,  or  other  "workmen  or  opera- 
tives"; any  seeming  incongruity  or  unfairness  in  grouping  them 
together  under  the  Compensation  Law  may  be  taken  care  of 
through  the  operation  of  the  law  itself,  according  to  the  tests 
of  experience;  second  group  45  will  cost  nothing,  in  the  large 
8en.se,  beyond  expenses  of  administration,  if  it  should  happen  to 
roach  where  industrial  hazard  is  non-existent;  it  will  not  be 
more  burdensome  than  the  industrial  losses  prove  to  be,  where 
such  hazards  do  exist. 

And  80  we  venture  to  suggest  again,  what  has  been  hinted 
before,  that  the  common  employer  may  have  been  the  mysterious 
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link  between  the  workmen  in  downtown  Manhattan  and  the  125 
scattered  salesmen  so  far  removed  from  the  dangers  of  group 
labor.  The  legislature  may  have  found  it  impracticable  to 
charge  industrial  losses  against  the  industry  without  seeking 
out  him  to  whom  it  falls  to  pay  other  expenses;  hence  took  the 
industries  as  they  found  them  actually  organized,  holding  each 
employer  responsible  as  to  all  in  his  employ  ''in  the  same  busi- 
ness or  in  or  about  the  same  establishment'',  etc.,  leaving  the 
Industrial  Commission  to  determine  in  particular  cases  whether 
the  hazards  are  great  or  small,  whether  the  employer  should  be 
required  to  deposit  securities  in  advance,  in  what  amount,  what 
the  premium  rate  ought  to  be,  and  all  doubtful  matters,  accord- 
ing to  experience ;  confident  that  an  employer  competent  to  con- 
duct a  business  requiring  ''four  or  more  workmen  or  operatives 
regularly"  may  be  relied  upon  to  make  a  profit  above  his  pay- 
roll, insurance  premiums,  and  other  like  expenses. 

The  State  of  New  York,  by  constitutional  amendment,  has 
made  this  system  due  process  of  law  for  that  State.  We  are 
unable  to  say  that  in  extending  it  by  the  addition  of  second 
group  45  the  State  has  in  the  least  degree  exceeded  the  limita- 
tions imposed  by  the  Fourteenth  Amendment. 

Judgment  affirmed. 

Mr.  Justice  McReynolds,  with  whom  concurred  Mr.  Justice 
McKenna,  dissenting.    .    .    . 

Apparently  former  opinions  of  this  court  have  upheld  work- 
men's compensation  acts  against  the  claim  that  they  destroy  the 
right  freely  to  contract  and  thereby  deprive  of  property  without 
due  process  of  law  upon  the  theory  that  the  State  may  charge 
pecuniary  losses  arising  from  personal  injuries  against  the  in- 
dustry, when  men  are  employed  in  hazardous  occupations  for 
gain.  If  "hazardous  occupations"  is  not  a  mere  empty  phrase, 
there  must  be  real  hazard — legislative  declaration  is  not  enough. 
And  hazard  is  something  more  than  the  mere  possibility  of  in- 
jury which  is  always  present. 

Opinions  of  the  court  below  have  so  construed  the  challenged 
provisions  that  if  a  merchant  while  employing  five  hundred 
clerks  in  New  York  City,  no  one  of  them  within  the  Workmen's 
Compensation  Act,  should  employ  four  workmen  to  paint  signs 
or  nail  up  boxes  at  Buffalo,  all  his  clerks  would  immediately 
come  under  the  act.  The  occupation  of  a  clerk  stationed  in 
New  York  City  cannot  be  rendered  hazardous  simply  because 
four  workmen  are  employed  at  Buffalo.    To  argue  that  an  occu- 
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pation  is  hazardous  because  some  one  engaged  therein  has  re- 
ceived personal  injuries  is  not  helpful.  IMany  have  suffered 
fatal  accidents  while  eating,  but  eating  could  hardly  be  called 
hazardous.  If,  as  suggested  by  the  court  below,  "it  was  con- 
sidered a  risk  to  be  in  an  employment  where  four  or  more 
manual  laborers  or  operatives  were  engaged"  irrespective  of 
anything  else,  then  the  assumption  is  contrary  to  common  ex- 
I>erience. 

If  the  State  has  power  to  declare  an  employer  liable  when- 
ever his  employee  is  injured,  irrespective  of  hazard,  the  discus- 
sions heretofore  indulged  which  treated  hazard  as  important 
were  unfortunate  and  misleading.  But  if  that  element  can  be 
wholly  disregarded,  then  consideration  must  be  given  to  the 
classification  adopted  by  the  New  York  statute  in  its  relation  to 
the  equal  protection  clause.  As  often  declared,  classification  is 
permissible  when  rational.  But  what  possible  reason  is  there 
for  imposing  liability  in  favor  of  a  hundred  employees  otherwise 
outside  of  the  compensation  statute  simply  because  their  empWer 
has  found  it  desirable  to  hire  four  men  to  do  manual  work  in 
a  shop  or  dig  trenches  miles  away  from  the  only  place  where  the 
hundred  scne?    .     .     . 

In  the  present  case  it  is  said  that  the  plaintiff  in  error  may 
be  put  into  a  peculiar  group  and  required  to  compensate 
Krin.sky  solely  because  he  employed  mechanics  to  hammer  at 
a  bench  miles  away  from  the  station  where  Krinsky  sold  papers, 
'azinea,  candy  and  chewing  gum,  and  sometimes  applied  a 
mile  .soap  and  water  to  his  hands.  I  think  both  the  due  process 
and  equal  protection  clauses  of  the  Amendment  forbid. 


MADERA  SUGAR  PINE  CO:\rPANY  v.  INDUSTRIAL  AC- 
CIDENT COMMISSION  OF  THE  STATE  OP 
CALIFORNIA  et  al. 

SUPECME   CoirUT  OF   THE    UXITED    STATES.      1923. 

262  United  States,  499. 

Error  to  the  Supreme  Court  of  the  State  of  California. 

fTho  Workmen's  Compensation  Act  of  California  provided  a 
fompulwir>'  and  exclusive  system  with  a  few  exceptions  govern- 
ing compensation  for  injuries  to  employees  resulting  in  disabil- 
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ity  or  death.  Liability  for  the  compensation  provided  was  fixed 
upon  the  employer  in  lieu  of  any  other  liability  whatsoever  and 
''without  regard  to  negligence"  unless  the  injury  was  caused 
by  the  employee 's  intoxication  or  was  self-inflicted.  Death  bene- 
fits are  payable  to  the  defendants  of  the  deceased  including  non- 
resident alien  dependents.  Two  laborers  in  the  employ  of  the 
Madera  Sugar  Pine  Company  in  California  having  been  fatally 
injured,  the  Industrial  Accident  Commission  awarded  death 
benefits  to  their  partially  dependent  mothers  and  sisters,  who 
were  aliens  residing  in  Mexico.  Petitions  for  writs  to  review 
these  awards  ha^4ng  been  denied  by  the  Supreme  Court  of  Cali- 
fornia, the  Company  sued  out  writs  of  error.] 

Mr.   Justice   Sanford   delivered  the  opinion  of  the   Court. 

The  sole  contention  of  the  Company  here  is  that  the  act  .  .  . 
requiring  it  to  make  compensation  for  the  death  of  employees, 
occurring  without  fault,  to  their  non-resident  alien  dependents, 
operates  to  deprive  it  of  property  without  due  process  and  in 
violation  of  the  Fourteenth  Amendment. 

The  argument  is.  in  substance,  that  while  an  employer  may 
lawfully  be  compelled  to  make  compensation  to  the  resident  de- 
pendents of  employees  whose  death  was  caused  by  no  legal 
wrong,  on  the  ground  that  the  State  is  interested  in  preventing 
such  dependents  from  becoming  public  charges,  this  justifica- 
tion does  not  extend  to  the  case  of  foreign  dependents,  who 
would  not  become  public  charges  of  the  State ;  and,  therefore, 
that  an  act  requiring  compensation  to  be  made  to  such  foreign 
dependents  in  the  absence  of  legal  wrong,  is  not  a  reasonable 
exercise  of  the  police  power  of  the  State.  This  argument,  how- 
ever, erroneously  assumes  that  in  a  compensation  act  of  this 
character  the  constitutionality  of  the  provision  for  death  bene- 
fits is  to  be  separately  determined,  independently  of  the  general 
scope  of  the  act,  and  solely  with  reference  to  the  relation  of  the 
beneficiaries  to  the  employers  and  to  the  State. 

Provision  is  universally  made  in  workmen's  compensation 
acts  for  compensation  not  only  to  disabled  employees  but  to  the 
dependents  of  those  whose  injuries  are  fatal.  And  the  two 
kinds  of  payment  arc  ''always  regarded  as  component  parts  of 
a  single  scheme  of  riglits  and  liabilities  arising  out  of"  the  rela- 
tion of  employer  and  employee.  Western  Metal  Supply  Co.  v. 
Pillsbury,  172  Cal.  407,  414.  The  object  of  such  acts  "is  single 
— to  provide  for  the  liability  of  an  employer  to  make  compensa- 
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tion  for  injuries  received  by  an  employee",  whether  to  the  em- 
ployee hiinsi'lf  or  to  those  who  suffer  pecuniary  loss  by  reason 
of  his  death.  Iluyett  v.  Pennsylvania  Railroad,  86  N.  J.  L.  683, 
6S4.  .  .  .  The  compensation  to  dependents  is  merely  a  part 
of  the  general  scheme  of  compensation  provided  by  these  acts 
for  the  loss  resulting  from  the  impairment  or  destruction  of  the 
earning  power  of  an  employee  caused  by  an  industrial  accident, 
wliieh  in  case  of  his  death  is  paid  to  those  whom  he  had  sup- 
ix)rted  by  his  earnings  and  who  have  suffered  direct  loss  through 
the  destruction  of  his  earning  power.  And  it  is  clear  that  the 
underlying  reason  of  these  decisions  applies  alilvc  to  all  depend- 
ents who  by  his  death  have  been  deprived  of  their  support, 
whether  they  be  residents  or  non-residents  of  the  State. 

If  an  employment  be  such  as  to  fall  within  the  State's  law- 
making juris(^liction  and  the  legislature  determines  that  the  em- 
plojTnent  of  labor  therein  entails  upon  the  employer  certain 
responsibilities  toward  the  persons  performing  the  labor  and 
those  dependent  on  them,  there  is  no  constitutional  provision  re- 
quiring that  the  benefits  of  such  legislative  scheme  be  limited 
to  citizens  or  residents  of  the  State.  Western  Metal  Supply  Co. 
V.  PilLsbury,  supra,  p.  416.  Just  as  accident  insurance  goes  to 
the  beneficiary  regardless  of  his  residence,  so  the  quasi-msur- 
ance  of  a  workmen's  compensation  act  goes  to  those  to  whom 
the  employee  would  naturally  have  made  such  insurance  pay- 
able: to  himself,  although  an  alien,  if  he  be  disabled;  and  to 
those  dependent  upon  his  earnings  for  support,  if  he  be  killed. 
Derinza's  Case,  229  Mass.  435,  441. 

A  strong  argument  in  support  of  the  view  that  as  part  of  a 
system  of  compulsory  compensation  established  by  a  State  to 
prcitect  employees  from  loss  through  industrial  accidents,  the 
death  benefits  may  properly  be  extended  to  alien  dependents,  is 
also  foimd,  by  analogy,  in  the  reasons  stated  in  various  de- 
cision.s  holding  that  employers'  liability  acts  authorizing  recov- 
ery for  the  do.'ith  of  employees  caused  by  negligence,  inure  to 
the  lienefit  of  alien  as  well  as  resident  beneficiaries.  Thus,  as 
the  Federal  Employers'  Liability  Act,  in  order  to  protect  the 
life  of  the  employee  gives  compensation  to  those  who  had  rela- 
tion to  it,  it  makes  no  difference  where  they  may  reside;  it 
heinjir  "the  fact  of  their  relation  to  the  life  destroyed  that  is 
the  circum.stance  to  be  considered,  whether  we  consider  the  in- 
jury received  by  them  or  the  influence  of  that  relation  upon  the 
life  destroyed."    McGovern  v.  Philadelphia  Railway,  235  U.  S. 
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389,  400.  Such  employers'  liability  statutes  are  designed  to 
benefit  all  employees.  Yetaloro  v.  Perkins  (C.  C),  101  Fed. 
393,  397.  They  have  the  interest  of  the  employees  in  mind  and 
are  primarily  for  the  protection  of  their  lives;  the  action  ib 
given  to  the  beneficiaries  on  their  account  and  they  are  not  in- 
tended to  be  less  protected  if  their  beneficiaries  happen  to  live 
abroad.  Mulhall  v.  Fallon,  176  Mass.  266,  269.  ''Many  of 
these  toilers  in  mines,  on  public  works,  railroads  and  the  num- 
berless fields  of  manual  labor,  receive  a  moderate  wage  and  are 
compelled  to  leave  in  foreign  lands  those  Avho  are  dependent 
upon  them  and  for  whose  support  they  patienth^  v/ork  on,  in- 
dulging the  hope  that  ultimately  they  may  bring  to  these  shores 
a  mother,  or  wife  and  children.  .  .  .  The  statute  not  only 
benefits  the  survivors,  but  protects  the  laboring  man.  .  .  . 
The  laborer,  lea\dng  wife  and  children  behind  hun  and  coming 
here  from  abroad,  has  a  right  to  enter  into  the  contract  of  em- 
ployment, fully  relying  upon  the  statute."  Alfson  v.  Bush  Co., 
182  N.  Y.  393,  398,  399;  Kaneko  v.  Atchison  Railway  (D.  C), 
164  Fed.  263,  266. 

For  the  foregoing  reasons  we  conclude  that  the  Workmen's 
Compensation  Act  of  California,  as  it  has  been  construed  and 
applied  in  these  cases,  in  providing  for  death  benefits  to  the 
non-resident  alien  dependents  of  employees  meeting  death  as 
the  result  of  indastrial  accidents,  is  not  in  conflict  with  the 
Fourteenth  Amendment. 

Affirmed. 

Note. — Both  the  courts  and  legal  writers  have  experienced  much 
difficulty  in  formulating  a  satisfactory  definition  of  the  police  power. 
One  of  the  best  discussions  of  the  subject  may  be  found  in  Common- 
wealth V.  Alger  (1851),  7  Gushing  (Mass.),  53,  Thayer,  Cases  on  Con- 
stitutional Law,  I,  693,  in  which  Chief  Justice  Shaw  said: 

We  think  it  is  a  settled  principle,  growing  out  of  the  nature 
of  well-ordered  civil  society,  that  every  holder  of  property, 
however  absolute  and  unqualified  may  be  his  title,  holds  it 
under  the  implied  liability  that  his  use  of  it  may  be  so  regu- 
lated, that  it  shall  not  be  injurious  to  the  equal  enjoyment  of 
others,  having  an  equal  right  to  the  enjoyment  of  their  prop- 
erty, nor  injurious  to  the  rights  of  the  community.  All 
property  in  this  Commonwealth,  as  well  that  in  the  Interior 
as  that  bordering  on  tide-waters,  Is  derived  directly  or  Indi- 
rectly from  the  government,  and  held  subject  to  those  general 
regulations  which  are  necessary  to  the  common  good  and 
general  welfare.  Rights  of  property,  like  all  other  social  and 
conventional    rights,   are    subject   to    such    reasonable   limlta- 
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tlons  In  their  enjoyment,  as  shall  prevent  them  from  being 
Injurious,  and  to  such  reasonable  restraints  and  regulations 
established  by  law,  as  the  legislature,  under  the  governing 
and  controlling  power  vested  in  them  by  the  Constitution, 
may  think  necessary  and  expedient. 

This  Is  very  different  from  the  right  of  eminent  domain,  the 
right  of  a  government  to  take  and  appropriate  private  prop- 
erty to  public  use,  whenever  the  public  exigency  requires  it; 
which  can  be  done  only  on  condition  of  providing  a  reasonable 
compensation  therefor.  The  power  we  allude  to  is  rather  the 
police  power,  the  power  vested  in  the  legislature  by  the  Con- 
stitution, to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes,  and  ordinances, 
either  with  penalties  or  without,  not  repugnant  to  the  Con- 
stitution, as  they  shall  judge  to  be  for  the  good  and  welfare 
of  the  Commonwealth  and  of  the  subjects  of  the  same. 

It  Is  much  easier  to  perceive  and  realize  the  existence  and 
Bources  of  this  power,  than  to  mark  its  boundaries,  or  pre- 
scribe limits  to  its  exercise. 
In   The   License   Cases    (1847),   5   Howard,   504,    584,   Chief   Justice 
Taney  said: 

What  are  the  police  powers  of  a  State?  They  are  nothing 
more  or  less  than  the  powers  of  government  inherent  in 
every  sovereignty  to  the  extent  of  its  dominions.  And 
whether  a  State  passes  a  quarantine  law  or  a  law  to  punish 
ofTcnBes.  or  to  establish  courts  of  justice,  or  requiring  cer- 
tain instruments  to  be  recorded,  or  to  regulate  commerce 
within  Its  own  limits,  in  every  case  it  exercises  the  same 
power;  that  Is  to  say,  the  power  of  sovereignty,  the  power  to 
govern  men  and  things  within  the  limits  of  its  dominion. 
In  Chief  Justice  Cooley's  Constitutional  Limitations,  829,  Is  the 
following;   description: 

The  police  of  a  State,  in  a  comprehensive  sense,  embraces 
Its  whole  system  of  internal  regulation,  by  which  the  State 
Meks  not  only  to  preserve  the  public  order  and  to   prevent 
offences  against  the  State,  but  also  to  establish  for  the  inter- 
course of  citizens  with  citizens  those  rules  of  good  manners 
and   Kood   neighborhood    which    are    calculated   to   prevent   a 
conflict   of   rights,  and    to   Insure   to   each    the   uninterrupted 
enjoyment  of  his  own  so  far  as  Is  reasonably  consistent  with 
a  llko  onjoynu^nt  of  rights  by  others. 
It  hQB   long  been   recognized   that   In  the   exercise   of   their   police 
power  the  States  may  enact  legislation  for  the  protection  of  health 
■"''  ^".  the  proporvatlon  of  safety  and  order,  and  the  regulation 

of  ;  ralllngfl,  but  In  many  cases  the  courts  have  recognized  that 

the  police  power  extends  to  subjects  not  embraced  In  those  categories. 
In  ChlraRo.  Burlington  &  Quinry  Ry.  v.  Illinois  (1906),  200  U.  S. 
1^61.  It  was  said  that  "the  poliro  power  of  a  State  embraces  regula- 
tions designed  to  promote  the  public  convenience  or  the  general  pros- 
perity." while  In  Baron  v.  Walker  (1907),  204  U.  S.  311,  it  was  held 
that  the  police  power  Is  not  confined  "to  the  suppression  of  what  is 
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offensive,  disorderly  or  unsanitary,"  but  "extends  to  so  dealing  with 
the  conditions  which  exist  in  the  State  as  to  bring  out  of  them  the 
greatest  welfare  of  the  people."  In  Lake  Shore  &  Michigan  Southern 
Ry.  V.  Ohio  (1899),  173  U.  S.  285,  Mr.  Justice  Harlan  said,  "In  our 
opinion,  the  power,  whether  called  'police,'  'governmental,'  or  'legis- 
lative,' exists  in  each  State,  by  appropriate  enactments  not  forbidden 
by  its  own  Constitution  or  by  the  Constitution  of  the  United  States,  to 
regulate  the  relative  rights  and  duties  of  all  persons  and  corporations 
within  its  jurisdiction,  and  therefore  to  provide  for  the  public  conveni- 
ence and  the  public  good."  This  is  substantially  equivalent  to  the 
interpretation  given  to  the  police  power  by  Chief  Justice  Taney  in  The 
License  Cases.  The  same  conception  has  been  expressed  in  other 
cases.  "It  may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage,  or 
held  by  the  prevailing  morality  or  strong  and  preponderant  opinion 
to  be  greatly  and  immediately  necessary  to  the  public  welfare,"  Noble 
State  Bank  v.  Haskell  (1911),  219  U.  S.  104.  "In  a  sense,  the  police 
power  is  but  another  name  for  the  power  of  government,"  Mutual 
Loan  Co.  v.  Martell  (1911),  222  U.  S.  225. 

In  any  consideration  of  the  police  power,  it  is  well  to  bear  in  mind 
the  caution  expressed  by  Professor  James  B.  Thayer  in  his  Cases  on 
Constitutional  Laio,  I,  G93: 

Discussions  of  what  is  called  the  "police  power"  are  often 
uninstructive,  from  a  lack  of  discrimination.    It  is  common  to 
recognize  that  the  subject  is  hardly  susceptible  of  definition, 
but  very  often,  indeed,  it  is  not  perceived  that  the  real  ques- 
tion in  hand  is  that  grave,  difficult,  and  fundamental  matter, 
— what   are   the   limits  of   legislative   power   in   general?     In 
talking  of  the  "police  power,"  sometimes  the  question  relates 
to  the  limits  of  a  power  admitted  and  fairly  well-known,  as 
that  of  taxation   or  eminent  domain;    sometimes  to   the  line 
between   the   local    legislative   power   of   the    States    and   the 
Federal  legislative  power;  sometimes  to  legislation  as  settling 
the  details  of  municipal  affairs,  and  local  arrangements  for 
the  promotion   of  good   order,   health,   comfort,   and    conveni- 
ence;   sometimes   to   that   special    form    of   legislative   action 
which   applies  the  maxim  of   Sic  utere   tuo  ut   aliemim   nan 
Iwdas,  adjusts  and  accommodates  interests  that  may  conflict, 
and  Axes  specific  limits  for  each.     But  often,   the   discussion 
turns  upon  the  true  limits  and  scope  of  legislative  power  in 
general, — in  whatever  way  it  may  seek  to  promote  the  gen- 
eral welfare. 
The   police    power,   like    the   power    of   taxation    and    the    riglic    of 
eminent  domain,  is  inherent  In  the  government  of  the  State  and  Is 
not  conferred   by   its   constitution,   but   the   exercise   thereof   may   be 
restrained  by  constitutional  provisions,  and  like  all  the  powers  of  the 
States  it  is  subject  to  the  provisions  of  the  Federal  Constitution.    Like 
the  power  of  taxation  and  the  right  of  eminent  domain,   it   may  be 
used  only  for  a  public  purpose.     While  an  individual  may  be  the  im- 
mediate beneficiary,  all   individuals  who  are   similarly   situated   must 
be  potential  beneficiaries.     It  Is  broader  than   the  power  of  taxation 
or  the  right   of  eminent  domain   in   that   it   regulates  both   property 
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and  conduct.  It  differs  from  them  in  that  It  does  not  Involve  the 
taking  of  property  except  by  way  of  forfeiture,  but  it  may  so  restrict 
the  use  of  property  as  to  deprive  it  of  much  of  its  value,  and  in  the 
absence  of  definite  provision  to  the  contrary  the  owner  receives  no 
compensation.  Thus  a  building  constructed  for  a  particular  purpose 
may  have  little  value  for  any  other  purpose,  but  if  the  State,  in  the 
exercise  of  its  police  power,  forbids  the  use  of  the  building  for  the 
purpose  for  which  it  was  erected,  the  owner  is  not  entitled  to  com- 
pensation. Mueler  v.  Kansas  (1887),  123  U.  S.  623.  The  State  may 
exercise  Its  police  power  both  affirmatively  and  negatively, — affirma- 
tirely  by  requiring  the  performance  of  acts  which  are  deemed  bene- 
ficial to  the  public,  as  the  safe-guarding  of  dangerous  machinery,  and 
negatively,  by  forbidding  the  performance  of  acts  which  are  deemed 
detrimental  to  the  public,  as  fast  driving.  The  State  may  compel  or 
It  may  restrain. 

The  police  power  is  one  of  the  powers  reserved  to  the  States  by 
the  Tenth  Amendment.  There  is  no  Federal  police  power,  but  in 
the  exertion  of  the  authority  with  which  It  is  vested,  the  Federal 
Government  may  adopt  measures  which  have  the  quality  of  police 
measures  and  which  were  prompted  by  the  same  motives  which 
prompt  the  adoption  of  police  measures  by  the  States.  Such  measures 
are  Incidental  to  the  powers  conferred  by  the  Federal  Constitution 
and  their  validity  depends  upon  the  subject  which  it  seeks  to  regu- 
late. As  Congress  has  authority  to  levy  excises,  it  may  levy  an  excise 
upon  a  commodity  so  heavy  as  to  indicate  a  purpose  to  exclude  the 
commodity  from  interstate  commerce.  In  form  such  a  measure  is  a 
tax.  In  substance  it  is  a  police  regulation.  See  McCray  v.  United 
States  (1904).  195  U.  S.  27.  But  if  a  tax  on  an  article  In  interstate 
commerce  la  in  both  form  and  substance  a  tax  on  the  method  of 
production  and  not  on  the  commodity,  it  is  neither  an  excise  levied 
according  to  the  rule  of  uniformity  nor  a  regulation  of  interstate  com- 
merce. Soo  Child  T.abor  Tax  Case  (1922),  259  U.  S.  20.  Obviously  a 
Federal  statute  which  is  plainly  a  police  regulation  and  which  was 
so  considered  by  Congress,  such  as  a  statute  forbidding  any  person 
to  offer  for  sale  petroleum  illuminating  oil  below  a  certain  fire  test, 
Is  Invalid.  United  States  v.  De  Witt  (1870),  9  Wallace,  41.  Likewise 
a  Federal  statute  making  It  a  felony  for  any  person  to  harbor  for 
purposes  of  prostitution  an  alien  woman  within  three  years  of  her 
coming  to  the  L'nlted  States  Is  not  germane  to  any  power  with  which 
Oingrrs.s  Is  vested  and  is  Invalid,  Keller  v.  United  States  (1909),  213 
U.  8.  138. 

In  the  application  of  Its  police  regulations,  a  State  may  vest  a 
wide  discretion  In  Its  administrative  oflficors.  An  ordinance  of  the 
dty  of  Boston  providing  that  no  person  should  deliver  an  address  In 
the  public  parks  without  a  permit  from  the  mayor  was  upheld  In 
Davis  v.  Massachusetts  (1897),  167  U.  S.  43.  Ordinances  have  been 
sustained  providing  that  the  permission  of  some  officer  or  board  shall 
»i«  a  prerequisite  to  moving  a  building  through  the  streets,  Wilson  v. 
Kureka  City  (1899).  173  U.  S.  32.  to  the  granting  of  licenses  to  sell 
rlKarettes.  Gundllng  v.  Chicago  (1900),  177  U.  S.  183,  to  the  keeping 
of  a  stable  for  cows  within  the  city  limits,  Fischer  v.  St.  Louis  (1904  j. 
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194  U.  S.  361,  or  to  selling  milk  in  the  city  of  New  York,  Lieberman 
V.  Van  De  Carr  (1905),  199  U.  S.  552. 

The  sections  following  deal  with  the  established  heads  of  the  police 
power — the  protection  of  health  and  morals,  the  preservation  of 
safety  and  order  and  the  regulation  of  public  callings.  Other  phases 
of  the  police  power  are  discussed  in  Miller  v.  Texas  (1894),  153  U.  S. 
535  (regulating  the  carrying  of  concealed  weapons) ;  Davis  v.  Massa- 
chusetts (1897),  167  U.  S.  43  (requiring  a  license  to  speak  in  a  public 
place);  Wilson  v.  Eureka  City  (1899),  173  U.  S.  32  (regulating  the 
moving  of  buildings  on  public  streets) ;  Lake  Shore  &  Michigan 
Southern  Ry.  v.  Ohio  (1899),  173  U.  S.  285  (requiring  three  trains 
per  day  to  stop  at  certain  stations);  Ohio  Oil  Co.  v.  Indiana  (1900), 
177  U.  S.  190  (prohibiting  waste  of  natural  gas) ;  Magnigault  v. 
Springs  (1905),  199  U.  S.  473  (reclamation  of  swampy  land);  Chicago, 
Burlington  &  Quincy  Ry.  v.  Drainage  Commissioners  (1906),  200  U.  S. 
561  (removal  of  railway  bridges  in  order  to  permit  drainage  of  land); 
Bacon  v.  Walker  (1907),  204  U.  S.  311  (regulating  the  grazing  of 
public  lands);  Western  Turf  Association  v.  Greenberger  (1907),  204 
U.  S.  359  (admission  of  ticket-holders  to  public  places  of  amusement) ; 
McLean  v.  Arkansas  (1909),  211  U.  S.  539  (method  of  payment  of 
coal-miners);  Welch  v.  Swasey  (1909),  214  U.  S.  91  (restricting  height 
of  buildings);  Griffith  v.  Connecticut  (1910),  218  U.  S.  563  (loans  at 
interest  of  more  than  15  per  cent) ;  Noble  State  Bank  v.  Haskell 
(1911),  219  U.  S.  104  (creation  of  fund  for  guaranty  of  bank  de- 
posits); Chicago,  Burlington  &  Quincy  Ry.  v.  McGuire  (1911),  219 
U.  S.  549  (contracts  by  employees  limiting  liability  for  injuries  in 
contravention  of  statute  governing  such  liability) ;  Lindsley  v.  Natu- 
ral Carbonic  Gas  Co.  (1911),  220  U.  S.  61  (prohibiting  waste  of  min- 
eral waters);  Fifth  Avenue  Coach  Co.  v.  New  York  (1911),  221  U.  S. 
467  (regulation  of  advertising  on  street  vehicles);  Mutual  Loan  Co. 
V.  Martell  (1911),  222  U.  S.  225  (regulating  assignments  of  wages); 
Schmidinger  v.  Chicago  (1913),  226  U.  S.  578  (regulating  the  size  of 
loaves  of  bread);  Erie  Ry.  v.  Williams  (1914),  233  U.  S.  685  (semi- 
monthly payment  of  employees  in  certain  industries) ;  Mutual  Film 
Corporation  v.  Industrial  Commission  of  Ohio  (1915),  236  U.  S.  230 
(censorship  of  moving  picture  films);  Waugh  v.  Mississippi  University 
(1915),  237  U.  S.  589  (prohibition  of  Greek  letter  fraternities  in  State 
schools);  Chicago  &  Alton  Ry.  v.  Tranbarger  (1915),  238  U.  S.  67 
(railroads  required  to  maintain  outlets  for  water  across  their  rights 
of  way);  Armour  &  Co.  v.  North  Dakota  (1916),  240  U.  S.  510  (re- 
quiring lard  to  be  sold  in  packages  of  specified  net  weight);  Lehon  v. 
Atlanta  (1916),  242  U.  S.  53  (regulation  of  private  detectives);  Hutch- 
inson Ice  Cream  Co.  v.  Iowa  (1916),  242  U.  S.  153  (requirement  that 
ice  cream  shall  contain  a  certain  proportion  of  butter  fat);  Hall  v. 
Geiger-Jones  Company  (1917),  242  U.  S.  539  ("Blue  Sky  Law"  is  a 
proper  regulation  of  dealers  In  securities) ;  Corn  Products  Refining 
Co.  V.  Eddy  (1919),  249  U.  S.  427  (manufacturers  of  food  products 
may  be  required  to  state  on  the  label  the  percentage  of  each  ingredi- 
ent);  Terrace  v.  Thompson  (1923),  263  U.  S.  197  (aliens  who  have 
not  declared  intention  to  become  citizens  may  be  disqualified  for 
ownership  of  land);   Webb  t.  O'Brien    (1923),  263  U.  S.  313    (aliens 
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who  are  Ineligible  to  citizenship  may  be  disqualified  for  owning  or 
leasing  any  interest  in  land);  Lacoste  v.  Louisiana  (1924),  263  U.  S. 
545  (regulation  of  the  taking  of  wild  animals). 

For  general  discussions  of  the  nature  of  the  police  power,  see  Tiede- 
man,  The  Police  Power;  Freund,  The  Police  Power,  chapters  I,  II,  and 
III;  Cooley,  Constitutional  Limitations,  ch.  XVI;  McGehee,  Due  Process 
of  Law,  ch.  IX;  R.  E.  Cushman,  The  National  Police  Power  Under  the 
Taxing  Clause  of  the  Constitution,  Minnesota  Law  Review,  IV,  247. 


Section  2.    The  Protection  of  Health. 
RAILROAD  COMPANY  v.  HUSEN. 

Sltkkme  Court  of  the  United  States.     1877. 
95  United  States,  465. 

Error  to  the  Supreme  Court  of  the  State  of  Missouri.    .    .    . 

Mu.  Justice  Strong  delivered  the  opinion  of  the  court. 

P^ive  assignments  of  error  appear  in  this  record ;  but  they 
raise  only  a  single  question.  It  is,  whether  the  statute  of  Mis- 
souri, upon  which  the  action  in  the  State  court  was  founded, 
is  in  conflict  with  the  clause  of  the  Constitution  of  the  United 
States  that  ordains  "Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes."  The  statute,  approved  January  23, 
1872,  by  its  first  section,  enacted  as  follows:  "No  Texas,  Mex- 
ican, or  Indian  cattle  shall  be  driven  or  otherwise  conveyed  into, 
or  remain,  in  any  county  in  this  State,  between  the  first  day 
of  March  and  the  first  day  of  November  in  each  year,  by  any 
person  or  persons  whatsoever."  A  later  section  is  in  these 
words:  "If  any  person  or  persons  shall  bring  into  this  State 
any  Texas,  Mexican,  or  Indian  cattle,  in  violation  of  the  first 
section  of  this  act,  he  or  they  shall  be  liable,  in  all  cases,  for 
all  damages  sustained  on  account  of  disease  communicated  by 
Bald  cattle.'*  Other  sections  make  such  bringing  of  cattle  into 
the  State  a  criminal  offense,  and  provide  penalties  for  it.  It 
was,  however,  upon  the  provisions  we  have  quoted  that  this 
action  was  broutrht  against  the  railroad  company  that  had  con- 
veyed the  cattle  into  the  county.  It  is  noticeable  that  the  stat- 
ute interposes  a  direct  prohibition  against  the  introduction  into 
the  State  of  all  Texas,  Mexican,  or  Indian  cattle  during  eight 
months  of  each  year,  witliout  any  distinction  between  such  as 
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may  be  diseased  and  such  as  are  not.  It  is  true  a  proviso  to 
the  first  section  enacts  that  ''when  such  cattle  shall  come  across 
the  line  of  the  State,  loaded  upon  a  railroad  car  or  steamboat, 
and  shall  pass  through  the  State  without  being  unloaded,  such 
shall  not  be  construed  as  prohibited  by  the  act ;  but  the  railroad 
company  or  owners  of  a  steamboat  performing  such  transpor- 
tation shall  be  responsible  for  damages  Avhich  may  result  from 
the  disease  called  the  Spanish  or  Texas  fever,  should  the  same 
occur  along  the  line  of  transportation;  and  the  existence  of  such 
disease  along  the  line  of  such  route  shall  be  prima  facie  evi- 
dence that  such  disease  has  been  communicated  hy  such  trans- 
portation." This  proviso  imposes  burdens  and  liabilities  for 
transportation  through  the  State,  though  the  cattle  be  not  un- 
loaded, while  the  body  of  the  section  absolutely  prohibits  the 
introduction  of  any  such  cattle  into  the  State,  with  the  single 
exception  mentioned. 

It  seems  hardly  necessary  to  argue  at  length,  that,  unless  the 
statute  can  be  justified  as  a  legitimate  exercise  of  the  police 
power  of  the  State,  it  is  a  usurpation  of  the  power  vested  ex- 
clusively in  Congress.  It  is  a  plain  regulation  of  interstate 
commerce,  a  regulation  extending  to  prohibition.  Whatever 
may  be  the  power  of  a  State  over  commerce  that  is  completely 
internal,  it  can  no  more  prohibit  or  regulate  that  which  is  in- 
terstate than  it  can  that  which  is  with  foreign  nations.  Power 
over  one  is  given  by  the  Constitution  of  the  United  States  to 
Congress  in  the  same  words  in  which  it  is  given  over  the  othei 
and  in  both  cases  it  is  necessarily  exclusive.  That  the  trans- 
portation of  property  from  one  State  to  another  is  a  branch  of 
interstate  commerce  is  undeniable,  and  no  attempt  has  been  made 
in  this  case  to  deny  it. 

The  Missouri  statute  is  a  plain  interference  with  such  trans- 
portation, an  attempted  exercise  over  it  of  the  highest  possible 
power, — that  of  destruction.     .     .     . 

We  are  thus  brought  to  the  question  whether  the  ]\Iissouri 
statute  is  a  lawful  exercise  of  the  police  power  of  the  State.  We 
admit  that  the  deposit  in  Congress  of  the  power  to  regulate  for- 
eign commerce  and  commerce  among  the  States  was  not  a  sur- 
render of  that  which  m-ay  properly  be  denominated  police  power. 
What  that  power  is,  it  is  difficult  to  define  with  sharp  precision. 
It  is  generally  said  to  extend  to  making  regulations  promotive 
of  domestic  order,  morals,  health,  and  safety.     .     .     . 

But  whatever  may  be  the  nature  and  reach  of  the  police  power 
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of  a  State,  it  cannot  be  exercised  over  a  subject  confided  exclu- 
sively to  Conjrress  by  the  Federal  Constitution.     It  cannot  in- 
vade the  domain  of  the  national  government.     It  was  said  in 
Henderson  et  al.  v.  :Ma3^or  of  the  City  of  New  York  et  al.,  92 
U.  S.  259,  to  "be  clear,  from  the  nature  of  our  complex  form 
of  government,  that  whenever  the  statute  of  a  state  invades  the 
domain  of  Icprislation  which  belongs  exclusively  to  the  Congress 
of  the  United  States,  it  is  void,  no  matter  under  what  class  of 
powers  it  may  fall,  or  how  closely  allied  it  may  be  to  powers 
conceded   to  belong  to   the   States."     Substantially   the   same 
thing  was  said  by  Chief  Justice  Marshall  in  Gibbons  v.  Ogden, 
9  Wheat.  1.     Neither  the  unlimited  powers  of  a  State  to  tax, 
nor  any  of  its  large  police  powers,  can  be  exercised  to  such  an 
extent  as  to  work  a  practical  assumption  of  the  powers  properly 
conferred  upon  Congress  by  the  Constitution.     Many  acts  of  a 
State  may,   indeed,   affect  commerce,  without  amounting  to  a 
regulation  of  it,  in  the  constitutional  sense  of  the  term.     And 
it  is  sometimes  difficult  to  define  the  distinction  between  that 
which  merely  affects  or  influences  and  that  which  regulates  or 
furnishes  a  rule  of  conduct.     There  is  no  such  difficulty  in  the 
present  case.    While  we  unhesitatingly  admit  that  a  State  may 
pass  sanitary  laws,  and  laws  for  the  protection  of  life,  liberty, 
health,  or  property  within  its  borders ;  while  it  may  prevent 
persons  and  animals  suffering  under  contagious  or  infectious 
disca.ses,  or  convicts,  &c.,  from  entering  the  State ;  while  for  the 
purpose  of  self-protection  it  may  establish  quarantine,  and  rea- 
sonable inspection  laws,  it  may  not  interfere  with  transporta- 
tion into  or  through  the  State,  beyond  what  is  absolutely  neces- 
sary for  its  self-protection.     It  may  not,  under  cover  of  exert- 
ing its  police  powers,  substantially  prohibit  or  burden  either 
foreign  or  interstate  commerce.     .     .     . 

Tried  by  this  rule,  the  .statute  of  Missouri  is  a  plain  intrusion 
upon  the  exclusive  domain  of  Congress.  It  is  not  a  quarantine 
law.  It  is  not  an  inspection  law.  It  says  to  all  natural  persons 
and  to  all  transportation  companies,  "You  shall  not  bring  into 
the  State  any  Texas  cattle  or  any  ^Texican  cattle  or  Indian  cat- 
tle, between  March  1  and  Dec.  1,  in  any  year,  no  matter  whether 
they  are  free  from  disease  or  not,  no  matter  whether  they  may 
do  an  injury  to  the  inhabitants  of  the  State  or  not;  and  if  you 
do  bring  them  in,  even  for  the  purpose  of  carrying  them  through 
the  State  without  unloading  them,  you  shall  be  subject  to  extra- 
ordinary liabilities."     Such  a  statute,  we  do  not  doubt,  it  is 
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beyond  the  power  of  the  State  to  enact.  To  hold  otherwise 
would  be  to  ignore  one  of  the  leading  objects  which  the  Con- 
stitution of  the  United  States  was  designed  to  secure.     ,     .     . 

Judgment  reversed.    •    •    . 


HOLDEN  V.  HARDY. 

Supreme  Court  of  the  United  States.    1898. 
169  United  States,  366. 

Error  to  the  Supreme  Court  of  the  State  of  Utah. 

[The  Legislature  of  Utah  enacted  a  law  providing  that  work- 
men should  not  be  employed  in  underground  mines  or  smelters 
or  other  institutions  for  the  reduction  of  ores  or  metals  for  more 
than  eight  hours  per  day  except  in  certain  cases  of  emergency. 
Violation  of  the  statute  was  made  a  misdemeanor.  The  plaintiff 
in  error  having  been  convicted  thereunder  applied  to  the  Su- 
preme Court  of  Utah  for  a  writ  of  habeas  corpus  praying  his 
discharge  on  the  ground  that  the  statute  was  contrary  to  the 
Fourteenth  Amendment.  The  Supreme  Court  having  remanded 
him  to  the  custody  of  the  sheriff,  he  sued  out  this  writ  of  error.] 

Mr.  Justice  Brown  .  .  .  delivered  the  opinion  of  the 
court.     .     .     . 

The  validity  of  the  statute  in  question  is  .  .  .  challenged 
upon  the  ground  of  an  alleged  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  in  that  it 
abridges  the  privileges  or  immunities  of  citizens  of  the  United 
States;  deprives  both  the  employer  and  the  laborer  of  his  prop- 
erty without  due  process  of  law,  and  denies  to  them  the  equal 
protection  of  the  laws.  .  .  .  [Here  follows  an  elaborate  ex- 
amination and  classification  of  the  decisions  of  the  Supreme 
Court  in  interpreting  the  Fourteenth  Amendment.] 

The  latest  utterance  of  this  court  upon  this  subject  is  con- 
tained in  the  case  of  Allgeyer  v.  Louisiana,  165  U.  S.  578,  591, 
in  which  it  was  held  that  an  act  of  Louisiana  which  prohibited 
individuals  within  the  State  from  making  contracts  of  insurance 
with  corporations  doing  business  in  New  York,  was  a  violation 
of  the  Fourteenth  Amendment.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Peckham  remarked:  "In  the  privilege  of 
pursuing  an  ordinary  calling  or  trade,  and  of  acquiring,  holding, 
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and  selling  property,  must  be  embraced  the  right  to  make  all 
proper  contracts  in  relation  thereto,  and,  although  it  may  be 
conceded  that  this  right  to  contract  in  relation  to  persons  or 
property  or  to  do  business  within  the  jurisdiction  of  the  State, 
may  be  regulated  and  sometimes  prohibited,  when  the  contracts 
or  business  conflict  with  the  policy  of  the  State  as  contained  in 
its  statutes,  yet  the  power  does  not  and  cannot  extend  to  pro- 
Iiibiting  a  citizen  from  making  contracts  of  the  nature  involved 
in  this  case  outside  of  the  limits  and  jurisdiction  of  the  State, 
and  which  are  also  to  be  performed  outside  of  such  jurisdic- 
tion." 

This  right  of  contract,  however,  is  itself  subject  to  certain 
limitations  which  the  State  may  lawfully  impose  in  the  exercise 
of  its  police  powers.  While  this  power  is  inherent  in  all  govern- 
ments, it  has  doubtless  been  greatly  expanded  in  its  application 
during  the  past  century,  owing  to  an  enormous  increase  in  the 
number  of  occupations  which  are  dangerous,  or  so  far  detri- 
mental to  the  health  of  employes  as  to  demand  special  precau- 
tions for  their  well-being  and  protection,  or  the  safety  of  adja- 
cent property.     ... 

While  this  power  is  necessarily  inherent  in  eveiy  form  of  gov- 
ernment, it  was,  prior  to  the  adoption  of  the  Constitution,  but 
sparingly  used  in  this  country.    As  we  were  then  almost  purely 
an  agricultural  people,  the  occasion  for  any  special  protection 
of  a  particular  class  did  not  exist.     Certain  profitable  employ- 
ments, such  as  lotteries  and  the  sale  of  intoxicating  liquors, 
which  were  then  considered  to  be  legitimate,  have  since  fallen 
under  the  ban  of  public  opinion,  and  are  now  either  altogether 
prohibited  or  made  subject  to  stringent  police  regulations.    .   .  . 
While  the  business  of  mining  coal  and  manufacturing  iron 
began  in  Pennsylvania  as  early  as  1716,  and  in  Virginia,  North 
Carolina  and  ^la-ssachusctts  even  earlier  than  this,  both  mining 
and  manufacturing  were  carried  on  in  such  a  limited  way  and 
by  such  primitive  methods  that  no  special  laws  were  considered 
ncfcssary,  prior  to  the  adoption  of  the  Constitution,  for  the  pro- 
tection of  the  operatives ;  but,  in  the  vast  proportions  which  these 
industries  have  since  assumed,  it  has  been  found  that  they  can 
no  lonpor  be  carried  on  with  due  regard  to  the  safety  and  health 
of  \hnsp.  rntrnpod  in  thorn,  without  special  protection  against  the 
dangers  neccs>:arily  incident  to  these  employments.     In  conse- 
quence of  this,  laws  have  been  enacted  in  most  of  the  States 
designed  to  meet  these  exigencies  and  to  secure  the  safety  of 
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persons  peculiarly  exposed  to  these  dangers.  Within  this  gen- 
eral category  are  ordinances  providing  for  fire  escapes  for  hotels, 
theaters,  factories  and  other  large  buildings,  a  municipal  inspec- 
tion of  boilers,  and  appliances  designed  to  secure  passengers 
upon  railways  and  steamboats  against  the  dangers  necessarily 
incident  to  these  methods  of  transportation.  In  States  where 
manufacturing  is  carried  on  to  a  large  extent,  provision  is  made 
for  the  protection  of  dangerous  machinery  against  accidental 
contact,  for  the  cleanliness  and  ventilation  of  working  rooms, 
for  the  guarding  of  well  holes,  stairways,  elevator  shafts  and  for 
the  employment  of  sanitary  appliances.  In  others,  where  mining 
is  the  principal  industry,  special  provision  is  made  for  the  shor- 
ing up  of  dangerous  walls,  for  ventilation  shafts,  bore  holes, 
escapement  shafts,  means  of  signalling  the  surface,  for  the  sup- 
ply of  fresh  air  and  the  elimination,  as  far  as  possible,  of  dan- 
gerous gases,  for  safe  means  of  hoisting  and  lowering  cages, 
for  a  limitation  upon  the  number  of  persons  permitted  to  enter 
a  cage,  that  cages  shall  be  covered,  and  that  there  shall  be  fences 
and  gates  around  the  top  of  shafts,  besides  other  similar  precau- 
tions.    .     .     . 

But  if  it  be  within  the  power  of  a  legislature  to  adopt  such 
means,  for  the  protection  of  the  lives  of  its  citizens,  it  is  difficult 
to  see  why  precautions  may  not  also  be  adopted  for  the  protec- 
tion of  their  health  and  morals.  It  is  as  much  for  the  interest 
of  the  State  that  the  public  health  should  be  preserved  as  that 
life  should  be  made  secure.  With  this  end  in  view  quarantine 
laws  have  been  enacted  in  most  if  not  all  of  the  States;  insane 
asylums,  public  hospitals,  and  institutions  for  the  care  and  edu- 
cation of  the  blind  established,  and  special  measures  taken  for 
the  exclusion  of  infected  cattle,  rags,  and  decayed  fruit.  In 
other  States  laws  have  been  enacted  limiting  the  hours  during 
which  women  and  children  shall  be  employed  in  factories;  and 
while  their  constitutionality,  at  least  as  applied  to  women,  has 
been  doubted  in  some  of  the  States,  they  have  been  generally 
upheld.  Thus,  in  the  case  of  Commonwealth  v.  Hamilton  Manu- 
facturing Co.,  120  Mass.  383,  it  was  held  that  a  statute  pro- 
hibiting the  employment  of  all  persons  under  the  age  of  eighteen, 
and  of  all  women  laboring  in  any  manufacturing  establisliment 
more  than  sixty  hours  per  week,  violates  no  contract  of  the  Com- 
monwealth implied  in  the  granting  of  a  charter  to  a  manufac- 
turing company  nor  any  right  reserved  under  the  Constitution 
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to  any  individual  citizen,  and  may  be  maintained  as  a  health  or 
police  regulation. 

Upon  the  principles  above  stated,  we  think  the  act  in  question 
may  be  sustained  as  a  valid  exercise  of  the  police  power  of  the 
State.  The  enactment  docs  not  profess  to  limit  the  hours  of  all 
workmen,  but  merely  those  who  are  employed  in  underground 
mines,  or  in  the  smelting,  reduction,  or  refining  of  ores  or  metals. 
These  employments,  when  too  long  pursued,  the  legislature  has 
judged  to  be  detrimental  to  the  health  of  the  employes,  and, 
so  long  as  there  are  reasonable  grounds  for  believing  that  this  is 
so,  its  decision  upon  this  subject  cannot  be  reviewed  by  the  Fed- 
eral courts. 

While  the  general  experience  of  mankind  may  justify  us  in 
believing  that  men  may  engage  in  ordinary  emploj^ments  more 
than  eight  hours  per  day  without  injury  to  their  health,  it  does 
not  follow  that  labor  for  the  same  length  of  time  is  innocuous 
when  carried  on  beneath  the  surface  of  the  earth,  where  the 
operative  is  deprived  of  fresh  air  and  sunlight,  and  is  frequently 
subjected  to  foul  atmosphere  and  a  very  high  temperature,  or 
to  the  influence  of  noxious  gases,  generated  by  the  processes  of 
refining  or  smelting.     .    .    . 

We  are  of  opinion  that  the  act  in  question  was  a  valid  exercise 
of  the  police  power  of  the  State,  and  the  judgments  of  the 
Supreme  Court  of  Utah  are,  therefore, 

Affirmed. 

^fa.  Justice  Brewer  and  Mr.  Justice  Peckham  dissented. 


JACOBSON  v.  MASSACHUSETTS. 

SuPSBME  CoruT  OF  TiiK  Uniteh)  States.     1905. 
197  United  States,  11. 

Error  to  the  Supreme  Judicial  Court  of  the  State  of  Massa- 
chu.scttii. 

(The  Revised  Laws  of  Massachusetts,  c.  75,  §  137,  provide 
that  "the  board  of  health  of  any  city  or  town,  if,  in  its  opinion, 
it  is  necessary  for  the  public  health  and  safety  shall  require 
and  enforce  the  vaccination  and  revaccination  of  all  the  in- 
habitants thereof  and  shall  provide  them  with  the  means  of  free 
vaccination.    Whoever,  being  over  twenty-one  years  of  age  and 
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not  under  guardianship,  refuses  or  neglects  to  comply  with  such 
requirement  shall  forfeit  five  dollars."  In  1902  the  Board  of 
Health  of  Cambridge  ordered  ''that  all  the  inhabitants  of  the 
city  who  have  not  been  successfully  vaccinated  since  March  1, 
1897,  be  vaccinated  or  revaccinated. "  Jacobson  having  refused 
to  comply  with  the  order  was  proceeded  against  by  a  criminal 
complaint.  He  made  numerous  offers  of  proof  which  were  re- 
jected as  immaterial.  He  asked  the  judge  to  charge  that  the 
statute  was  in  derogation  of  the  rights  secured  to  him  by  the 
Preamble  to  the  Constitution  of  the  United  States  and  tended 
to  subvert  and  defeat  the  purposes  of  the  Constitution  as  de- 
clared in  the  Preamble  and  that  it  was  also  contrary  to  tl:e 
Fourteenth  Amendment.  The  judge  refused,  the  defendant 
was  convicted  and  the  action  of  the  trial  court  was  sustained 
by  the  Supreme  Judicial  Court.  The  defendant  then  sued  out 
a  writ  of  error.] 

Mr.  Justice  Harlan  .  .  .  delivered  the  opinion  of  the 
court. 

We  pass  without  extended  discussion  the  suggestion  that  the 
particular  section  of  the  statute  of  Massachusetts  now  in  ques- 
tion (§  137,  c.  75)  is  in  derogation  of  rights  secured  by  the 
Preamble  of  the  Constitution  of  the  United  States,  Although 
that  Preamble  indicates  the  general  purposes  for  which  the 
people  ordained  and  established  the  Constitution,  it  has  never 
been  regarded  as  the  source  of  any  substantive  power  con- 
ferred on  the  Government  of  the  United  States  or  on  any  of  its 
Departments.  Such  powers  embrace  only  those  expressly 
granted  in  the  body  of  the  Constitution  and  such  as  may  be 
implied  from  those  so  granted.  Although,  therefore,  one  of 
the  declared  objects  of  the  Constitution  was  to  secure  the  bless- 
ings of  liberty  to  all  under  the  sovereign  jurisdiction  and  au- 
thority of  the  United  States,  no  power  can  be  exerted  to  that 
end  by  the  United  States  unless,  apart  from  the  Preamble,  it 
be  found  in  some  express  delegation  of  power  or  in  some  power 
to  be  properly  implied  therefrom.     1  Story's  Const.  §  462. 

We  also  pass  without  discussion  the  suggestion  that  the  above 
section  of  the  statute  is  opposed  to  the  spirit  of  tlie  Constitu- 
tion. Undoubtedly,  as  observed  by  Chief  Justice  ^larshall, 
speaking  for  the  court  in  Sturges  v.  Crowninshield,  4  Wheat. 
122,  202,  "the  spirit  of  an  instrument,  especially  of  a  constitu- 
tion, is  to  be  respected  not  less  than  its  letter,  yet  tlie  spirit 
is  to  be  collected  chiefly  from  its  words."     We  have  no  need 
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in  this  case  to  go  beyond  the  plain,  obvious  meaning  of  the 
words  in  those  provisions  of  the  Constitution  which,  it  is  con- 
tended, must  control  our  decision. 

What,  according  to  the  judgment  of  the  state  court,  is  the 
scope  and  effect  of  the  statute?  What  results  were  intended  to 
be  accomplished  by  it!     These  questions  must  be  answered. 

The  Supreme  Judicial  Court  of  Massachusetts  said  in  the 
present  case :    '  *  Let  us  consider  the  offer  of  evidence  which  was 
made  by  the  defendant  Jacobson.     The  ninth  of  the  proposi- 
tions which  he  offered  to  prove,  as  to  what  vaccination  consists 
of,  is  nothing  more  than  a  fact  of  common  knowledge,  upon 
which  the  statute  is  founded,  and  proof  of  it  was  unnecessary 
and  immaterial.     The  thirteenth  and  fourteenth  involved  mat- 
ters depending  upon  his  personal  opinion,  which  could  not  be 
taken  as  correct,  or  given  effect,  merely  because  he  made  it  a 
ground  of  refusal  to  comply  with  the  requirement.     Moreover, 
his  views  could  not  affect  the  validity  of  the  statute,  nor  entitle 
him  to  be  excepted  from  its  provisions.    Commonwealth  v.  Con- 
nelly,   163    Massachusetts,    539;    Commonwealth    v.    Has,    122 
Massachusetts,  40;  Reynolds  v.  United  States,   98  U.  S.  145; 
Rogina  v.  Do\\tics,  13  Cox  C.  C.  111.    The  other  eleven  propo- 
sitions all  relate  to  alleged  injurious  or  dangerous  effects  of 
vaccination.     The  defendant   'offered   to   prove   and   show   by 
competent  evidence'  these  so-called  facts.     Each  of  them,  in  its 
nature,  is  such  that  it  cannot  be  stated  as  a  truth,  otherwise 
than  as  a  matter  of  opinion.     The  only  'competent  evidence' 
that  could  be  presented  to  the  court  to  prove  these  propositions 
was  the  testimony  of  experts,  giving  their  opinions.     It  would 
not  have  been  competent  to  introduce  the  medical  history  of 
individual  ca.ses.     Assuming  that  medical  experts  could  have 
been  found  who  would  have  testified  in  support  of  these  propo- 
sitions, and  that  it  had  become  the  duty  of  the  judge,  in  ac- 
cordance with  the  law  as  stated  in  Commonwealth  v.  Anthes, 
5  Gray,  185,  to  instruct  the  jury  as  to  whether  or  not  the 
statute  is  con.stitutional,   he  would  have  been  obliged  to  con- 
sider the  evidence  in  connection  with  facts  of  common  knowl- 
edge, which  the  court  will  always  regard  in  passing  upon  the 
con.stitutionality  of  a  statute.     lie  would  have  considered  this 
testimony  of  experts  in  connection  with  the  facts  that  for  nearly 
a  century  most  of  the  members  of  the  medical  profession  have 
reprarrled  vaccination,  repeated  after  intervals,  as  a  preventive 
of  smallpox;  that  while  they  have  recognized  the  possibility 
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of  injury  to  an  individual  from  carelessness  in  the  performance 
of  it,  or  even  in  a  conceivable  case  without  carelessness,  they 
generally  have  considered  the  risk  of  such  an  injury  too  small 
to  be  seriously  weighed  as  against  the  benefits  coming  from  the 
discreet  and  proper  use  of  the  preventive ;  and  that  not  only 
the  medical  profession  and  the  people  generally  have  for  a  long 
time  entertained  these  opinions,  but  legislatures  and  courts  have 
acted  upon  them  with  general  unanimity.  If  the  defendant 
had  been  permitted  to  introduce  such  expert  testimony  as  he 
had  in  support  of  these  several  propositions,  it  could  not  have 
changed  the  result.  It  would  not  have  justified  the  court  in 
holding  that  the  legislature  had  transcended  its  power  in  en- 
acting this  statute  on  their  judgment  of  what  the  welfare  of 
the  people  demands."  Commonwealth  v.  Jacobson,  183  Massa- 
chusetts, 242. 

While  the  mere  rejection  of  defendant's  offers  of  proof  does 
not  strictly  present  a  federal  question,  we  may  properly  regard 
the  exclusion  of  evidence  upon  the  ground  of  its  incompetency 
or  immateriality  under  the  statute  as  showing  what,  in  the 
opinion  of  the  state  court,  is  the  scope  and  meaning  of  the 
statute.  Taking  the  above  observations  of  the  state  court  as 
indicating  the  scope  of  the  statute  ...  we  assume  for  the 
purposes  of  the  present  inquiry  that  its  provisions  require, 
at  least  as  a  general  rule,  that  adults  not  under  guardianship 
and  remaining  within  the  limits  of  the  city  of  Cambridge  must 
submit  to  the  regulation  adopted  by  the  Board  of  Health.  Is 
the  statute,  so  construed,  therefore,  inconsistent  with  the  lib- 
erty which  the  Constitution  of  the  United  States  secures  to 
every  person  against  deprivation  by  the  State? 

The  authority  of  the  State  to  enact  this  statute  is  to  be  re- 
ferred to  what  is  commonly  called  the  police  power — a  power 
which  the  State  did  not  surrender  when  becoming  a  member 
of  the  Union  under  the  Constitution.  Although  this  court  has 
refrained  from  any  attempt  to  define  the  limits  of  that  power, 
yet  it  has  distinctly  recognized  the  authority  of  a  State  to 
enact  quarantine  laws  and  ** health  laws  of  every  description"; 
indeed,  all  laws  that  relate  to  matters  completely  within  its 
territory  and  which  do  not  by  their  necessary  operation  affect 
the  people  of  other  States.  According  to  settled  principles  the 
police  power  of  a  State  must  be  held  to  embrace,  at  least, 
such  reasonable  regulations  established  directly  by  legislativ« 
enactment  as  will   protect  the  public   health   and   the   public 
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safety.  Gibbons  v.  Ogden,  9  Wlieat.  1,  203;  Railroad  Company 
V.  Ilusen,  95  U.  S.  465,  470;  Beer  Company  v.  Massachusetts, 
97  U.  S.  25 ;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115 
U.  S.  G50,  661 ;  La^Yton  v.  Steele,  152  U.  S.  133.  It  is  equally 
true  that  the  State  may  invest  local  bodies  called  into  existence 
for  purposes  of  local  administration  with  authority  in  some 
appropriate  way  to  safeguard  the  public  health  and  the  public 
safety.  The  mode  or  manner  in  which  those  results  are  to  be 
accomplished  is  within  the  discretion  of  the  State,  subject,  of 
course,  so  far  as  Federal  power  is  concerned,  only  to  the  con- 
dition that  no  rule  prescribed  by  a  State,  nor  any  regulation 
adopted  by  a  local  governmental  agency  acting  under  the  sanc- 
tion of  state  legislation,  shall  contravene  the  Constitution  of 
the  United  States  or  infringe  any  right  granted  or  secured  by 
that  instrument.     .     .     . 

We  come,  then,  to  inquire  whether  any  right  given,  or  secured 
by  tlie  Constitution,  is  invaded  by  the  statute  as  interpreted 
by  the  state  court.     The  defendant  insists  that  his  liberty  is 
invaded  when  the  State  subjects  him  to  fine  or  imprisonment 
for  neglecting  or   refusing  to  submit   to  vaccination;   that   a 
compulsory  vaccination  law  is  unreasonable,  arbitrary  and  op- 
pressive, and,  tlierefore,  hostile  to  the  inherent  right  of  every 
freeman  to  care  for  liis  own  body  and  health  in  such  way  as  to 
him  seems  best;  and  that  the  execution  of  such  a  law  against 
one  who  objects  to  vaccination,  no  matter  for  what  reason,  is 
nothing  short  of  an  assault  upon  his  person.     But  the  liberty 
secured  by  the  Constitution  of  the  United  States  to  every  per- 
son within  its  jurisdiction  does  not  import  an  absolute  right 
in  each  person  to  be,   at  all  times  and  in  all  circumstances, 
wholly  freed  from  restraint.     There  are  manifold  restraints  to 
which  ever}'  person  is  necessarily  subject  for  the  common  good. 
On  any  other  basis  organized  society  could  not  exist  with  safety 
to  its  members.    Society  based  on  the  rule  that  each  one  is  a  law 
unto   him.self   would    soon    be    confronted    with    disorder    and 
anarchy.     Real  liberty  for  all  could  not  exist  under  the  opera- 
tion of  a  principle  which  recognizes  the  right  of  each  individual 
person  to  use  his  own,  whether  in  respect  of  his  person  or  his 
property,  repardle.ss  of  the  injury  that  may  be  done  to  others. 
In  the  constitution  of  IMassachusetts  adopted  in  1780 
:t  was  laid  down  as  a  fundamental  principle  of  the  social  com- 
pact that  the  whole  people  covenants  with  each  citizen,  and  each 


JACOBSON  V.  MASSACHUSETTS.      1239 

citizen  with  the  whole  people,  that  all  shall  be  governed  by 
certain  laws  for  "the  common  good."     .     .     . 

It  is  to  be  observed  that  the  legislature  of  Massachusetts  re- 
quired the  inhabitants  of  a  city  or  town  to  be  vaccinated  only 
when,  in  the  opinion  of  the  Board  of  Health,  that  was  neces- 
sary for  the  public  health  or  the  public  safety.  The  authority 
to  determine  for  all  what  ought  to  be  done  in  such  an  emer- 
gency must  have  been  lodged  somewhere  or  in  some  body;  and 
surely  it  was  appropriate  for  the  legislature  to  refer  that  ques- 
tion, in  the  first  instance,  to  a  Board  of  Health,  composed  of 
persons  residing  in  the  locality  affected  and  appointed,  pre- 
sumably, because  of  their  fitness  to  determine  such  questions. 
To  invest  such  a  body  with  authority  over  such  matters  was 
not  an  unusual  nor  an  unreasonable  or  arbitrary  requirement. 
Upon  the  principle  of  self-defense,  of  paramount  necessity,  a 
community  has  the  right  to  protect  itself  against  an  epidemic 
of  disease  which  threatens  the  safety  of  its  members.  It  is 
to  be  observed  that  when  the  regulation  in  question  was  adopted, 
smallpox,  according  to  the  recitals  in  the  regulation  adopted  by 
the  Board  of  Health,  was  prevalent  to  some  extent  in  the  city 
of  Cambridge  and  the  disease  was  increasing.  If  such  was  the 
situation — and  nothing  is  asserted  or  appears  in  the  record  to 
the  contrary — if  we  are  to  attach  any  value  whatever  to  the 
knowledge  which,  it  is  safe  to  affirm,  is  common  to  all  civil- 
ized peoples  touching  smallpox  and  the  methods  most  usually 
employed  to  eradicate  that  disease,  it  cannot  be  adjudged  that 
the  present  regulation  of  the  Board  of  Health  was  not  neces- 
sary in  order  to  protect  the  public  health  and  secure  the  pub- 
lic safety.  Smallpox  being  prevalent  and  increasing  at  Cam- 
bridge, the  court  would  usurp  the  functions  of  another  branch 
of  government  if  it  adjudged,  as  matter  of  law,  that  the  mode 
adopted  under  the  sanction  of  the  State,  to  protect  the  people 
at  large,  was  arbitrary  and  not  justified  by  the  necessities  of 
the  case.     .     .     . 

It  is  said,  however,  that  the  statute,  as  interpreted  by  the 
state  court,  although  making  an  exception  in  favor  of  children 
certified  by  a  registered  physician  to  be  unfit  subjects  for  vac- 
cination, makes  no  exception  in  the  case  of  adults  in  like  con- 
dition. But  this  cannot  be  deemed  a  denial  of  the  equal  pro- 
tection of  the  laws  to  adults;  for  the  statute  is  applicable 
equally  to  all  in  like  condition  and  there  are  obviously  reasons 
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why  regulations  may  be  appropriate   for  adults  which  could 
not  be  safely  applied  to  persons  of  tender  years. 

Looking  at  the  propositions  embodied  in  the  defendant's  re- 
jected offers  of  proof  it  is  clear  that  they  are  more  formidable 
bv  their  number  than  by  their  inherent  value.     Those  offers  in 
the  main  seem  to  have  had  no  purpose  except  to  state  the  gen- 
eral tlieory  of  those  of  the  medical  profession  who  attach  little 
or  no  value  to  vaccination  as  a  means  of  preventing  the  spread 
of  smallpox  or  who  think  that  vaccination  causes  other  diseases 
of  the  body.    What  everybody  knows  the  court  must  know,  and 
therefore  the  state  court  judicially  knew,  as  this  court  knows, 
that  an  opposite  theory  accords  with  the  common  belief  and  is 
maintained  by  high  medical  authority.     We  must  assume  that 
when   the  statute   in   question   was   passed,   the   legislature   of 
Massachusetts  was  not  unaware  of  these  opposing  theories,  and 
was  compelled,  of  necessity,  to  choose  between  them.     It  was 
not  compelled  to  commit  a  matter  involving  the  public  health 
and  .safety  to  the  final  decision  of  a  court  or  jury.     It  is  no 
part  of  the  function  of  a  court  or  a  jury  to  determine  which 
one  of  two  modes  was  likely  to  be  the  most  effective  for  the 
protection  of  the   public  against  disease.     That   was   for  the 
legislative  department  to  determine  in  the  light  of  all  the  in- 
formation it  had  or  could  obtain.     It  could  not  properly  ab- 
dicate its  function  to  guard  the  public  health  and  safety.     The 
state  legislature  proceeded  upon  the  theory  which  recognized 
vaccination  as  at  least  an  effective  if  not  the  best  known  way 
in  which  to  meet  and  suppress  the  evils  of  a  smallpox  epidemic 
that  imperilled  an  entire  population.     Upon  what  sound  prin- 
ciples as  to  the  relations  existing  between  the  different  depart- 
ments of  government  can  the  court  review  this  action  of  the 
h'gi.slaturcT    If  there  is  any  such  power  in  the  judiciary  to  re- 
view legislative  action  in  respect  of  a  matter  affecting  the  gen- 
pral  welfare,  it  can  only  be  when  that  which  the  legislature 
has  done  comes  within  the  rule  that  if  a  statute  purporting 
to  have  been  enacted  to  protect  the  public  health,  the  public 
morals  or  the  public  safety,  has  no  real  or  substantial  relation 
to  those  objects,  or  is,  beyond  all  question,  a  plain,  palpable 
invasion  of  rights  secured  by  the  fundamental  law,  it  is  the 
duty  of  the  courts  to  so  adjudge,  and  thereby  give  effect  to 
the  Constitution.    Muglcr  v.  Kansas,  123  U.  S.  623,  661;  Min- 
ta  v.  Barber,  136  U.  S.  313,  320;  Atkin  v.  Kansas,  191  U.  S. 
J07,  223. 
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Whateyer  may  be  thought  of  the  expediency  of  this  statute, 
it  cannot  be  affirmed  to  be,  beyond  question,  in  palpable  con- 
flict with  the  Constitution.  Nor,  in  view  of  the  methods  em- 
ployed to  stamp  out  the  disease  of  smallpox,  can  any  one  con- 
fidently assert  that  the  means  prescribed  by  the  State  to  that 
end  has  no  real  or  substantial  relation  to  the  protection  of  the 
public  health  and  the  public  safety.     ... 

The  defendant  did  not  offer  to.  prove  that,  by  reason  of  his 
then  condition,  he  was  in  fact  not  a  fit  subject  for  vaccina- 
tion.    .     .     . 

We  are  unwilling  to  hold  it  to  be  an  element  in  the  liberty 
secured  by  the  Constitution  of  the  United  States  that  one 
person,  or  a  minority  of  persons,  residing  in  any  community 
and  enjoying  the  benefits  of  its  local  government,  should  have 
the  power  thus  to  dominate  the  majority  when  supported  in 
their  action  by  the  authority  of  the  State.  While  this  court 
should  guard  with  firmness  every  right  appertaining  to  life, 
liberty  or  property  as  secured  to  the  individual  by  the  Supreme 
Law  of  the  Land,  it  is  of  the  last  importance  that  it  should 
not  invade  the  domain  of  local  authority  except  when  it  is 
plainly  necessary  to  do  so  in  order  to  enforce  that  law.  The 
safety  and  the  health  of  the  people  of  Massachusetts  are,  in 
the  first  instance,  for  that  Commonwealth  to  guard  and  protect. 
They  are  matters  that  do  not  ordinarily  concern  the  National 
Government.  So  far  as  they  can  be  reached  by  any  govern- 
ment, they  depend,  primarily,  upon  such  action  as  the  State 
in  its  wisdom  may  take ;  and  we  do  not  perceive  that  this  legis- 
lation has  invaded  any  right  secured  by  the  Federal  Consti- 
tution. 

Before  closing  this  opinion  we  deem  it  appropriate,  in  order 
to  prevent  misapprehension  as  to  our  views,  to  observe — per- 
haps to  repeat  a  thought  already  sufficiently  expressed,  namely 
— that  the  police  power  of  a  State,  whether  exercised  by  the 
legislature,  or  by  a  local  body  acting  under  its  authoritj'-,  may 
be  exerted  in  such  circumstances  or  by  regulations  so  arbitrary 
and  oppressive  in  particular  cases  as  to  justify  the  interference 
of  the  courts  to  prevent  wrong  and  oppression.  Extreme  cases 
can  be  readily  suggested.  Ordinarily  such  cases  are  not  safe 
guides  in  the  administration  of  the  law.  It  is  easy,  for  instance, 
to  suppose  the  case  of  an  adult  who  is  embraced  by  the  mere 
words  of  the  act,  but  yet  to  subject  whom  to  vaccination  in 
a  particular  condition  of  his  health  or  body,  would  be  cruel 
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and  inhuman  in  the  Last  degree.  We  are  not  to  be  understood 
as  holding  that  the  statute  was  intended  to  be  applied  to  such 
a  case,  or,  if  it  was  so  intended,  that  the  judiciary  would  not 
be  competent  to  interfere  and  protect  the  health  and  life  of 
the  individual  concerned.     .     .     . 

We  now  decide  only  that  the  statute  covers  the  present  case, 
and  that  nothing  clearly  appears  that  would  justify  this  court 
in  liolding  it  to  be  unconstitutional  and  inoperative  in  its  ap- 
plication to  the  plaintiff  in  error. 

The  judgment  of  the  court  below  must  be  affirmed. 

It  is  so  ordered. 

Mb.  Justice  Brewer  and  I\Ir.  Justice  Peckiiam  dissent. 


LOCHNER  V.  NEW  YORK. 

Supreme  Court  of  tiie  United  Statejs.     1905. 
198  United  States,  45. 

Error  to  the  County  Court  of  Oneida  County,  State  of  New 
York. 

[In  1897  the  Legislature  of  New  York  enacted  a  statute  known 
as  the  labor  law  which  provided  that  no  employe  should  be 
"required  or  permitted  to  work  in  a  biscuit,  bread  or  cake 
baker}'  or  confectionery  establishment  more  than  sixty  hours  in 
any  one  week,  or  more  than  ten  hours  in  any  one  day  unless 
for  the  purpose  of  making  a  shorter  work  day  on  the  last  day 
of  the  week."  The  defendant,  an  employer,  was  convicted  of 
violating  the  statute  and  his  conviction  was  affirmed  by  the 
Ai»pcllate  Division  of  the  Supreme  Court,  Fourth  Department, 
73  App.  Div.  N.  Y.  120,  and  by  the  Court  of  Appeals,  177 
N.  Y.  145.  The  defendant  then  sued  out  a  writ  of  error  to  the 
County  Court  of  Oneida  County,  where  the  proceedings  against 
him  had  been  instituted  and  to  which  court  the  record  had 
been  remitted.] 

Mr.  Justice  Peckiiam  .  .  .  delivered  the  opinion  of  the 
court.     .     .     . 

The  statute  necessarily  interferes  with  the  right  of  contract 
betwff-n  the  employer  and  employes,  concerning  the  number 
of  hours  in  which  the  latter  may  labor  in  the  bakery  of  the 
employer.     The  general  right  to  make  a  contract  in  relation 
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to  Ms  business  is  part  of  the  liberty  of  the  individual  pro- 
tected by  the  Fourteenth  Amendment  of  the  federal  Consti- 
tution.   Allgeyer  v.  Louisiana,  165  U.  S.  578.     .     .     . 

The  State  .  .  .  has  power  to  prevent  the  individual  from 
making  certain  kinds  of  contracts,  and  in  regard  to  them  the 
Federal  Constitution  offers  no  protection.  If  the  contract  be 
one  which  the  State,  in  the  legitimate  exercise  of  its  police 
power,  has  the  right  to  prohibit,  it  is  not  prevented  from  pro- 
hibiting it  by  the  Fourteenth  Amendment.  Contracts  in  vio- 
lation of  a  statute,  either  of  the  Federal  or  state  government, 
or  a  contract  to  let  one's  property  for  immoral  purposes,  or  to 
do  any  other  unlawful  act,  could  obtain  no  protection  from  the 
Federal  Constitution,  as  coming  under  the  liberty  of  person 
or  of  free  contract.  Therefore,  when  the  State,  by  its  legisla- 
ture, in  the  assumed  exercise  of  its  police  powers,  has  passed 
an  act  which  seriously  limits  the  right  to  labor  or  the  right  of 
contract  in  regard  to  their  means  of  livelihood  between  persons 
who  are  sui  juris  (both  employer  and  employe),  it  becomes  of 
great  importance  to  determine  which  shall  prevail — the  right 
of  the  individual  to  labor  for  such  time  as  he  may  choose,  or 
the  right  of  the  State  to  prevent  the  individual  from  laboring 
or  from  entering  into  contract  to  labor,  beyond  a  certain  time 
prescribed  by  the  State. 

This  court  has  recognized  the  existence  and  upheld  the  ex- 
ercise of  the  police  powers  of  the  States  in  many  cases  which 
might  fairly  be  considered  as  border  ones,  and  it  has,  in  the 
course  of  its  determination  of  questions  regarding  the  asserted 
invalidity  of  such  statutes,  on  the  ground  of  their  violation  of 
the  riglits  secured  by  the  Federal  Constitution,  been  guided 
bj^  rules  of  a  very  liberal  nature,  the  application  of  which  has 
resulted,  in  numerous  instances,  in  upholding  the  validity  of 
state  statutes  thus  assailed.     .     .     . 

It  must,  of  course,  be  conceded  that  tliereis  a  limit  to  the 
valid  exercise  of  the  police  power  by  the  State.  ...  In 
every  case  that  comes  before  this  court,  therefore,  where  legis- 
lation of  this  character  is  concerned  and  where  the  protection 
of  the  Federal  Constitution  is  sought,  the  question  necessarily 
arises :  Is  this  a  fair,  reasonable  and  appropriate  exercise  of 
the  police  power  of  the  State,  or  is  it  an  unreasonable,  unnec- 
essary and  arbitrary  interference  with  the  right  of  the  indi- 
vidual to  his  personal  liberty  or  to  enter  into  those  contracts 
in  relation  to  labor  which  may  seem  to  him  appropriate   or 
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necessary  for  the  support  of  himself  and  his  family?  Of  course 
the  liberty  of  contract  relating  to  labor  includes  both  parties 
to  it.    The  one  has  as  much  right  to  purchase  as  the  other  to 

sell  labor. 

This  is  not  a  question  of  substituting  the  judgment  of  the 
court  for  that  of  the  legislature.  If  the  act  be  within  the 
power  of  the  State  it  is  valid,  although  the  judgment  of  the 
court  might  be  totally  opposed  to  the  enactment  of  such  a  law. 
But  the  question  would  still  remain:  Is  it  within  the  police 
power  of  the  State?  and  that  question  must  be  answered  by 
the  court. 

The  question  whether  this  act  is  valid  as  a  labor  law,  pure 
and  simple,  may  be  dismissed  in  a  few  words.  There  is  no 
reasonable  ground  for  interfering  with  the  liberty  of  person  or 
the  right  of  free  contract,  by  determining  the  hours  of  labor, 
in  the  occupation  of  a  baker.  There  is  no  contention  that 
bakers  as  a  class  are  not  equal  in  intelligence  and  capacity  to 
men  in  other  trades  or  manual  occupations,  or  that  they  are 
not  able  to  assert  their  rights  and  care  for  themselves  without 
the  protecting  arm  of  the  State,  interfering  with  their  inde- 
pendence of  judgment  and  of  action.  They  are  in  no  sense 
wards  of  the  State.  .  .  .  The  law  must  be  upheld,  if  at 
all,  as  a  law  pertaining  to  the  health  of  the  individual  engaged 
in  the  occupation  of  a  baker.  It  does  not  affect  any  other 
portion  of  the  public  than  those  who  are  engaged  in  that  oc- 
cupation. Clean  and  wholesome  bread  does  not  depend  upon 
whether  the  baker  works  but  ten  hours  per  day  or  only  sixty 
hours  a  week.  The  limitation  of  the  hours  of  labor  does  not 
come  within  the  police  power  on  that  ground. 

It  is  a  question  of  which  of  two  powers  or  rights  shall  pre- 
vail—the power  of  the  State  to  legislate  or  the  right  of  the 
individual  to  liberty  of  person  and  freedom  of  contract.  The 
mere  assertion  that  the  subject  relates  though  but  in  a  remote 
degree  to  the  public  health  does  not  necessarily  render  the  en- 
actment valid.  The  act  must  have  a  more  direct  relation,  as  a 
moan.s  to  an  end,  and  the  end  itself  must  be  appropriate  and 
lofritimate,  before  an  act  can  be  held  to  be  valid  which  inter- 
fores  with  the  general  riglit  of  an  individual  to  be  free  in  his 
porson  and  in  his  power  to  contract  in  relation  to  his  own 
labor. 

This  case  has  cau.sed  much  diversity  of  opinion  in  the  state 
oourta.     In  the  Supreme   Court  two  of  the  five  judges  com- 


LOCHNER  V.  NEW  YORK.  1245 

posing  the  Appellate  Division  dissented  from  the  judgment 
affirming  the  validity  of  the  act.  In  the  Court  of  Appeals  three 
of  the  seven  judges  also  dissented  from  the  judgment  uphold- 
ing the  statute.  Although  found  in  what  is  called  a  labor  law 
of  the  State,  the  Court  of  Appeals  has  upheld  the  act  as  one 
relating  to  the  public  health — in  other  words,  as  a  health  law. 
One  of  the  judges  of  the  Court  of  Appeals,  in  upholding  the 
law,  stated  that,  in  his  opinion,  the  regulation  in  question 
could  not  be  sustained  unless  they  were  able  to  say,  from  com- 
^mon  knowledge,  that  working  in  a  bakery  and  candy  factory 
was  an  unhealthy  employment.  The  judge  held  that,  while 
the  evidence  was  not  uniform,  it  still  led  him  to  the  conclusion 
that  the  occupation  of  a  baker  or  confectioner  was  unhealthy 
and  tended  to  result  in  diseases  of  the  respiratory  organs. 
Three  of  the  judges  dissented  from  that  view,  and  they  thought 
the  occupation  of  a  baker  was  not  to  such  an  extent  unhealthy 
as  to  warrant  the  interference  of  the  legislature  with  the  lib- 
erty of  the  individual. 

We  think  the  limit  of  the  police  power  has  been  reached  and 
passed  in  this  case.  There  is,  in  our  judgment,  no  reasonable 
foundation  for  holding  this  to  be  necessary  or  appropriate  as 
a  "health  law  to  safeguard  the  public  health  or  the  health  of 
the  individuals  who  are  folloAving  the  trade  of  a  baker.  If  this 
statute  be  valid,  and  if,  therefore,  a  proper  case  is  made  out 
in  which  to  deny  the  right  of  an  individual,  sui  juris,  as  em- 
ployer or  employe,  to  make  contracts  for  the  labor  of  the  latter 
under  the  protection  of  the  provisions  of  the  Federal  Consti- 
tution, there  would  seem  to  be  no  length  to  which  legislation 
of  this  nature  might  not  go.     .     .     . 

We  think  that  there  can  be  no  fair  doubt  that  the  trade  of 
a  baker,  in  and  of  itself,  is  not  an  unhealthy  one  to  that  degree 
which  would  authorize  the  legislature  to  interfere  witli  the  right 
to  labor,  and  with  the  right  of  free  contract  on  the  part  of  the 
individual,  either  as  employer  or  employe.  In  looking  through 
statistics  regarding  all  trades  and  occupations,  it  may  be  true 
that  the  trade  of  a  baker  does  not  appear  to  be  as  healthy  as 
some  other  trades,  and  is  also  vastly  more  healthy  than  still 
others.  To  the  common  understanding  the  trade  of  a  baker 
has  never  been  regarded  as  an  unhealthy  one.  Very  likely 
physicians  would  not  recommend  the  exercise  of  that  or  of 
any  other  trade  as  a  remedy  for  ill  health.  Some  occupations 
are  more  healthy  than  others,   but  we  think   there   are  none 
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which  might  not  come  under  the  power  of  the  legislature  to 
supervise  and  control  the  hours  of  working  therein,  if  the 
mere  fact  that  the  occupation  is  not  absolutely  and  perfectly 
healthy  is  to  confer  that  right  upon  the  legislative  department 
of  the  government.  It  might  be  safely  affirmed  that  almost  all 
occupations  more  or  less  affect  the  health.  .  .  .  But  are  we 
all,   on  that  account,   at  the  mercy   of  legislative  majorities? 

Statutes  of  the  nature  of  that  under  review,  limiting  the 
hours  in  which  grown  and  intelligent  men  may  labor  to  earn 
llioir  living,  are  mere  meddlesome  interferences  with  the  rights 
of  the  individual,  and  they  are  not  saved  from  condemnation 
by  the  claim  that  they  are  passed  in  the  exercise  of  the  police 
power  and  upon  the  subject  of  the  health  of  the  individual 
whose  riglits  are  interfered  with,  unless  there  be  some  fair 
pround,  reasonable  in  and  of  itself,  to  say  that  there  is  material 
danger  to  the  public  health  or  to  the  health  of  the  employes, 
if  the  hours  of  labor  are  not  curtailed.  If  this  be  not  clearly 
the  ca.«;e  the  individuals,  whose  rights  are  thus  made  the  sub- 
ject of  legislative  interference,  are  under  the  protection  of  the 
Federal  Constitution  regarding  their  liberty  of  contract  ^s 
well  as  of  person ;  and  the  legislature  of  the  State  has  no  power 
to  limit  their  right  as  proposed  in  this  statute.     .     .     . 

It  was  further  urged  on  the  argument  that  restricting  the 
hours  of  labor  in  the  case  of  bakers  was  valid  because  it  tended 
to  cleanliness  on  the  part  of  the  workers,  as  a  man  was  more 
apt  to  be  cleanly  when  not  overworked,  and  if  cleanly  then  his 
"output"  was  also  more  likely  to  be  so.  .  .  .  In  our  judg- 
ment it  is  not  possible  in  fact  to  discover  the  connection  be- 
tween the  number  of  hours  a  baker  may  work  in  the  bakery  and 
the  hoalthy  quality  of  the  bread  made  by  the  workman.  The 
connection,  if  any  exists,  is  too  shadowy  and  thin  to  build  any 
arj^iment  for  the  interference  of  the  legislature.  If  the  man 
works  ten  hours  a  day  it  is  all  right,  but  if  ten  and  a  half  or 
eleven  his  health  is  in  danger  and  his  bread  may  be  unhealthful, 
and,  therefore,  he  shall  not  be  permitted  to  do  it.  This,  we 
think,  i.s  unrea.sonable  and  entirely  arbitrary.     .     .     . 

It  is  impossible  for  us  to' shut  our  eyes  to  the  fact  that 
many  of  the  laws  of  this  character,  while  passed  under  what 
w  claimed  to  be  the  police  power  for  the  purpose  of  protect- 
inj^  the  public  health  or  welfare,  are,  in  reality,  passed  from 
other  motives.     We  are  justified  in  saying  so  when,  from  the 
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character  of  the  law  and  the  subject  upon  which  it  legislates, 
it  is  apparent  that  the  public  health  or  welfare  bears  but  the 
most  remote  relation  to  the  law.  The  purpose  of  a  statute 
must  be  determined  from  the  natural  and  legal  effect  of  the 
language  employed;  and  whether  it  is  or  is  not  repugnant  to 
the  Constitution  of  the  United  States  must  be  determined  from 
the  natural  effect  of  such  statutes  when  put  into  operation, 
and  not  from  their  proclaimed  purpose.  Minnesota  v.  Barber, 
136  U.  S.  313 ;  Brimmer  v.  Rebman,  138  U.  S.  78.  The  court 
looks  beyond  the  mere  letter  of  the  law  in  such  cases.  Yick 
Wo  V.  Hopkins,  118  U.  S.  356. 

It  is  manifest  to  us  that  the  limitation  of  the  hours  of  labor 
as  provided  for  in  this  section  of  the  statute  under  which  the 
indictment  was  found,  and  the  plaintiff  in  error  convicted,  has 
no  such  direct  relation  to  and  no  such  substantial  effect  upon 
the  health  of  the  employe,  as  to  justify  us  in  regarding  the 
section  as  really  a  health  law.     ... 

The  judgment  of  the  Court  of  Appeals  of  New  York  as  well 
as  that  of  the  Supreme  Court  and  of  the  County  Court  of 
Oneida  County  must  be  reversed  and  the  case  remanded  to  the 
County  Court  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed. 

Mb.  Justice  Harlan,  with  whom  Mr.  Justice  White  and 
Mr.  Justice  Day  concurred,   dissenting.     .     .     . 

Mr.  Justice  Holmes  dissenting.     .     .     . 

This  case  is  decided  upon  an  economic  theory  which  a  large 
part  of  the  country  does  not  entertain.  If  it  were  a  question 
whether  I  agreed  with  that  theory,  I  should  desire  to  study 
it  further  and  long  before  making  up  my  mind.  But  I  do  not 
conceive  that  to  be  my  duty,  because  I  strongly  believe  that  my 
agreement  or  disagreement  has  nothing  to  do  with  the  right 
of  a  majority  to  embody  their  opinions  in  law.  It  is  settled 
by  various  decisions  of  this  court  that  state  constitutions  and 
state  laws  may  regulate  life  in  many  ways  which  we  as  legis- 
lators might  think  as  injudicious  or  if  you  like  as  tyrannical 
as  this,  and  which  equally  with  this  interfere  with  the  liberty 
to  contract.  Sunday  laws  and  usury  laws  are  ancient  exam- 
ples. A  more  modern  one  is  the  prohibition  of  lotteries.  The 
liberty  of  the  citizen  to  do  as  he  likes  so  long  as  lie  does  not 
interfere  with  the  liberty  of  others  to  do  the  same,  whicli  has 
been  a  shibboleth  for  some  well-known  writers,   is  interfered 


1248  CASES  ON  CONSTITUTIONAL  LAW. 

with  by  school  laws,  by  the  Post  Office,  by  every  state  or 
municipal  institution  which  takes  his  money  for  purposes 
thought  desirable,  whether  he  likes  it  or  not.  The  Fourteenth 
Amendment  does  not  enact  Mr.  Herbert  Spencer's  Social 
Statics.  ...  A  constitution  is  not  intended  to  embody  a 
particular  economic  theory,  whether  of  fraternalism  and  the 
organic  relation  of  the  citizen  to  the  State  or  of  laissez  faire. 
It  is  made  for  people  of  fundamentally  differing  views,  and 
the  accident  of  our  finding  certain  opinions  natural  and 
familiar  or  novel  and  even  shocking  ought  not  to  conclude  our 
judgment  upon  the  question  whether  statutes  embodying  them 
conflict  with  the  Constitution  of  the  United  States. 

General  propositions  do  not  decide  concrete  cases.  The  de- 
cision will  depend  on  a  judgment  or  intuition  more  subtle 
than  any  articulate  major  promise.  But  I  think  that  the  propo- 
sition just  stated,  if  it  is  accepted,  will  carry  us  toward  the 
end.  Everj'  opinion  tends  to  become  a  law.  I  think  that  the 
word  liberty  in  the  Fourteenth  Amendment  is  perverted  w^hen 
it  is  held  to  prevent  the  natural  outcome  of  a  dominant 
opinion,  unless  it  can  be  said  that  a  rational  and  fair  man 
necessarily  would  admit  that  the  statute  proposed  would  in- 
fringe fundamental  principles  as  they  have  been  understood 
by  the  traditions  of  our  people  and  our  law.  It  does  not  need 
research  to  .show  that  no  such  sweeping  condemnation  can  be 
pa.ssed  upon  the  statute  before  us.  A  reasonable  man  might 
think  it  a  proper  measure  on  the  score  of  health.  Men  whom 
I  certainly  could  not  pronounce  unreasonable  would  uphold 
it  as  a  first  in.stallment  of  a  general  regulation  of  the  hours 
of  work.  Whether  in  the  latter  aspect  it  would  be  open  to  the 
charge  of  inequality  I  think  it  unnecessary  to  discuss. 


BUNTING  V.  STATE  OF  OREGON. 

BUPBCME   COUTTT   OF  THE   UNITED    STATES.      1917. 

243  United  States,  426. 

Error  to  the  Supreme  Court  of  the  State  of  Oregon. 

[In  1913,  the  Legislature  of  Oregon  enacted  a  law.  General 
Laws  of  Oregon,  1913,  c.  102,  section  2  of  which  was  as  follows: 
*'No  person  shall  be  employed  in  any  mill,  factory  or  manu- 
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facturing  establishment  in  this  State  more  than  ten  hours  in  any- 
one day,  except  watchmen  and  employees  when  engaged  in  mak- 
ing necessary  repairs,  or  in  case  of  emergency,  where  life  or 
property  is  in  imminent  danger;  provided,  however,  employees 
may  work  overtime  not  to  exceed  three  hours  in  any  one  day, 
conditioned  that  payment  be  made  for  said  overtime  at  the 
rate  of  time  and  one-half  of  the  regular  wage."  Bunting  was 
indicted  for  ha^-ing  employed  a  workman  not  in  the  excepted 
conditions  for  thirteen  hours  in  one  day  without  pajnng  him  the 
rate  prescribed  for  overtime.  Having  been  convicted  and  fined 
and  his  sentence  having  been  affirmed  by  the  Supreme  Court  of 
Oregon,  he  sued  out  a  writ  of  error.] 
Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

The  consonance  of  the  Oregon  law  with  the  Fourteenth 
Amendment  is  the  question  in  the  case,  and  this  depends  upon 
whether  it  is  a  proper  exercise  of  the  police  power  of  the  State, 
as  the  Supreme  Court  of  this  State  decided  that  it  is. 

That  the  police  power  extends  to  health  regulations  is  not  de- 
nied, but  it  is  denied  that  the  law  has  such  purpose  or  justifica- 
tion. It  is  contended  that  it  is  a  wage  law,  not  a  health  regula- 
tion, and  takes  the  property  of  plaintiff  in  error  without  due 
process.  The  contention  presents  two  questions:  (1)  Is  the 
law  a  wage  law,  or  an  hours  of  service  law?  And  (2)  if  the 
latter,  has  it  equality  of  operation? 

Section  1  of  the  law  expresses  the  policy  that  impelled  its  en- 
actment to  be  the  interest  of  the  State  in  the  physical  well-being 
of  its  citizens  and  that  it  is  injurious  to  their  health  for  tliem  to 
work  "in  any  mill,  factory  or  manufacturing  establishment" 
more  than  ten  hours  in  any  one  day;  and  §  2,  as  we  have  seen, 
forbids  their  employment  in  those  places  for  a  longer  time.  If, 
therefore,  we  take  the  law  at  its  word  there  can  be  no  doubt  of 
its  purpose,  and  the  Supreme  Court  of  the  State  has  added  the 
confirmation  of  its  decision,  by  declaring  that  *'the  aim  of  the 
statute  is  to  fix  the  maximum  hours  of  service  in  certain  indus- 
tries. The  act  makes  no  attempt  to  fix  the  standard  of  wages. 
No  maximum  or  minimum  wage  is  named.  That  is  left  wholly 
to  the  contracting  parties." 

It  is,  however,  urged  that  we  are  not  bound  by  the  declara- 
tion of  the  law  or  the  decision  of  the  court      In  other  words 
and  to  use  counsel's  language,  "the  legislative  declaration  of 
necessity,  even  if  the  act  followed  such  declaration,  is  not  bind- 
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ing  upon  this  court.  Coppage  v.  Kansas,  236  U.  S.  1.*'  Of 
course,  mere  declaration  cannot  give  character  to  a  law  nor 
tuni  illegal  into  legal  operation,  and  when  such  attempt  is 
palpable  this  court  necessarily  has  the  power  of  review. 

But  does  either  the  declaration  or  the  decision  reach  such 
extreme?  Plaintiff  in  error,  in  contending  for  this  and  to  es- 
tablish it,  makes  paramount  the  provision  for  overtime;  in 
other  words,  makes  a  limitation  of  the  act  the  extent  of  the 
act — indeed,  asserts  that  it  gives,  besides,  character  to  the  act, 
illegal  character. 

To  assent  to  this  is  to  ascribe  to  the  legislation  such  improvi- 
dence of  expression  as  to  intend  one  thing  and  effect  another,  or 
artfulness  of  expression  to  disguise  illegal  purpose.  "We  are  re- 
luctant to  do  cither  and  we  think  all  the  provisions  of  the  law 
can  be  accommodated  without  doing  either. 

First,  as  to  plaintiff  in  error's  attack  upon  the  law.  He  says: 
•'The  law  is  not  a  ten-hour  law;  it  is  a  thirteen-hour  law  de- 
signed solely  for  .the  purpose  of  compelling  the  employer  of 
labor  in  mills,  factories  and  manufacturing  establishments  to 
pay  more  for  labor  than  the  actual  market  value  thereof."  And 
further :  "  It  is  a  ten-hour  law  .for  the  purpose  of  taking  the 
employer's  property  from  him  and  giving  it  to  the  employe;  it 
is  a  thirteen-hour  law  for  the  purpose  of  protecting  the  health 
of  the  employe."  To  this  plaintiff  in  error  adds  that  he  was 
convicted,  not  for  working  an  emplo^^ce  during  a  busy  season 
for  more  than  ten  hours,  but  for  not  paying  him  more  than  the 
mark«'t  value  of  his  services. 

The  elements  in  this  contention  it  is  difficult  to  resolve  or 
estimate.  The  charge  of  pretense  against  the  legislation  we,  as 
we  have  already  said,  cannot  assent  to.  The  assumption  that 
plaintiff  in  error  was  convicted  for  not  paying  more  in  a  busy 
season  than  the  market  value  of  the  services  rendered  him  or 
that  under  the  law  he  will  have  to  do  so,  he  gives  us  no  evidence 
to  support.  If  there  was  or  should  be  an  increase  of  demand 
for  his  products,  there  might  have  been  or  may  be  an  increase  of 
profits.  However,  these  are  circumstances  that  cannot  be  meas- 
ured, and  we  prefer  to  consider  with  more  exactness  the  over- 
time provision. 

There  is  a  certain  verbal  plausibility  in  the  contention  that  it 
was  intended  to  permit  13  hour.s'  work  if  there  be  ISVs  hours 
pay,  but  the  plausibility  disappears  upon  reflection.  The  pro- 
vision for  overtime  is  permissive,  in  the  same  sense  that  any 
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penalty  may  be  said  to  be  permissive.  Its  purpose  is  to  deter 
by  its  burden  and  its  adequacy  for  this  was  a  matter  of  legisla- 
tive judgment  under  the  particular  circiuustances.  It  may  not 
achieve  its  end,  but  its  insufficiency  cannot  change  its  character 
from  penalty  to  permission.  Besides,  it  is  to  be  borne  in  mind 
that  the  legislature  was  dealing  with  a  matter  in  which  many 
elements  were  to  be  considered.  It  might  not  have  been  possible, 
it  might  not  have  been  wise,  to  make  a  rigid  prohibition.  We 
can  easily  realize  that  the  legislature  deemed  it  sufficient  for 
its  policy  to  give  to  the  law  an  adaptation  to  occasions  different 
from  special  cases  of  emergency  for  which  it  provided,  occa- 
sions not  of  such  imperative  necessity,  and  yet  which  .should 
have  some  accommodation — abuses  prevented  by  the  require- 
ment of  higher  wages.  Or  even  a  broader  contention  might  be 
made  that  the  legislature  considered  it  a  proper  policy  to  meet 
the  conditions  long  existent  by  a  tentative  restraint  of  conduct 
rather  than  by  an  absolute  restraint,  and  achieve  its  purpose 
through  the  interest  of  those  affected  rather  than  by  the  positive 
fiat  of  the  law. 

We  cannot  know  all  of  the  conditions  that  impelled  the  law 
or  its  particular  form.  The  Supreme  Court,  nearer  to  them, 
describes  the  law  as  follows:  **It  is  clear  that  the  intent  of 
the  law  is  to  make  10  hours  a  regular  day's  labor  in  the  occupa- 
tions to  which  reference  is  made.  Apparently  the  provisions 
for  permitting  labor  for  the  overtime  on  express  conditions  were 
made  in  order  to  facilitate  the  enforcement  of  the  law,  and  in 
the  nature  of  a  mild  penalty  for  employing  one  not  more  than 
three  hours  overtime.  It  might  be  regarded  as  more  difficult  to 
detect  violations  of  the  law  by  an  employment  for  a  shorter 
time  than  for  a  longer  time.  This  penalty  also  goes  to  the 
employee  in  case  the  employer  avails  himself  of  the  overtime 
clause.*' 

But  we  need  not  cast  about  for  reasons  for  the  legislative 
judgment.  We  are  not  required  to  be  sure  of  the  precise  rea- 
sons for  its  exercise  or  be  convinced  of  the  wisdom  of  its  exer- 
cise. East  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  342,  3G5.  It 
is  enough  for  our  decision  if  the  legislation  under  review  was 
pa-ssed  in  the  exercise  of  an  admitted  power  of  government; 
and  that  it  is  not  as  complete  as  it  might  be,  not  as  rigid  in  its 
proliibitions  as  it  might  be,  gives  perhaps  evasion  too  much 
play,  is  lighter  in  its  penalties  than  it  might  be,  is  no  impeach- 
ment of  its  legality.     This  may  be  a  blemish,  giving  opportu- 
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nity  for  criticism  and  difference  in  characterization,  but  the 
constitutional  validity  of  Ic^slation  cannot  be  determined  by 
the  degree  of  exactness  of  its  provisions  or  remedies.  New  poli- 
cies are  usually  tentative  in  their  beginnings,  advance  in  firm- 
ness as  they  advance  in  acceptance.  They  do  not  at  a  particular 
moment  of  time  spring  full-perfect  in  extent  or  means  from 
the  legislative  brain.  Time  may  be  necessary  to  fashion  them 
to  precedent  customs  and  conditions  and  as  they  justify  them- 
selves or  otherwise  they  pass  from  militancy  to  triumph  or 
from  question  to  repeal. 

But  passing  general  considerations  and  coming  back  to  our 
immediate  concern,  which  is  the  validity  of  the  particular  exer- 
tion of  power  in  the  Oregon  law,  our  judgment  of  it  is  that  it 
does  not  transcend  constitutional  limits. 

This  case  is  submitted  by  plaintiff  in  error  upon  the  conten- 
tion that  the  law  is  a  wage  law  not  an  hours  of  service  law,  and 
he  rests  his  case  on  that  contention.  To  that  contention  we 
address  our  decision  and  do  not  discuss  or  consider  the  broader 
contentions  of  counsel  for  the  State  that  would  justify  the  law 
even  as  a  regulation  of  wages. 

There  is  a  contention  made  that  the  law,  even  regarded  as 
regulating  hours  of  sendee,  is  not  either  necessary  or  useful 
"for  preservation  of  the  health  of  employes  in  mills,  factories 
and  manufacturing  establishments."  The  record  contains  no 
facts  to  support  the  contention,  and  against  it  is  the  judgment 
of  the  legislature  and  the  Supreme  Court,  which  said:  ''In 
view  of  the  well-known  fact  that  the  custom  in  our  industries 
docs  not  sanction  a  longer  sei'\dce  than  10  hours  per  day,  it 
cannot  be  held,  as  a  matter  of  law,  that  the  legislative  require- 
ment is  unreasonable  or  arbitrary  as  to  hours  of  labor.  Sta- 
tistics show  that  the  average  daily  working  time  among  working- 
men  in  difTcrent  countries  Is,  in  Australia,  8  hours;  in  Great 
BriUin,  9 ;  in  the  United  Stixtes,  9% ;  in  Denmark,  9% ;  in  Nor- 
way, 10;  Sweden,  France,  and  Switzerland,  lOi/^;  Germany, 
lOVi  ;  Belgium,  Italy,  and  Austria,  11 ;  and  in  Russia,  12  hours." 

The  next  contention  of  plaintiff  in  error  is  that  the  law  dis- 
criminates against  mills,  factories  and  manufacturing  estab- 
lislimcnts  in  that  it  requires  that  a  manufacturer,  without  reason 
other  than  the  fiat  of  the  legislature,  shall  pay  for  a  commodity, 
meaning  labor,  one  and  one-half  times  the  market  value  thereof 
while  other  people  purchasing  labor  in  like  manner  in  the  open 
market  are  not  subjected  to  the  same  burden.    But  the  basis  of 
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the  contention  is  that  which  we  have  already  disposed  of,  that 
is,  that  the  law  regrulates  wages,  not  hours  of  service.  Regard- 
ing it  as  the  latter,  there  is  a  basis  for  the  classification. 

Further  discussion  we  deem  unnecessary. 

Judgment  affirmed. 

The  Chief  Justice,  Mr.  Justice  Van  Devanter  and  Mr.  Jus- 
tice LIcReynolds,  dissent. 

Mr.  Justice  Brandeis  took  no  part  in  the  consideration  and 
decision  of  the  case. 


ADKINS  et  al..  Constituting  the  Minimum  Wage  Board  of  the 

District  of  Columbia  v.  CHILDREN'S  HOSPITAL 

OF   THE   DISTRICT   OF  COLUMBIA. 

SAME  V.  LYONS. 

Supreme  Court  of  the  United  States.     1923. 
261  United  States,  525. 

Appeals  from  the  Court  of  Appeals  of  the  District  of  Colum- 
bia. 

[The  Minimum  Wage  Act  of  September  19,  1918,  40  Stat.  960, 
provided  for  the  creation  in  the  District  of  Columbia  of  a  Mini- 
mum "Wage  Board  which  was  authorized  to  investigate  and  as- 
certain the  wages  of  women  and  minors  in  the  different  occupa- 
tions in  which  they  are  employed  in  the  District  of  Columbia 
and  to  ascertain  and  declare:  **(a)  Standards  of  minimum 
wages  for  women  in  any  occupation  in  the  District  of  Columbia, 
and  what  wages  are  inadequate  to  supply  the  necessary  cost  of 
living  to  any  such  women  workers  to  maintain  them  in  good 
health  and  to  protect  their  morals;  and  (b)  standards  of  mini- 
mum wages  for  minors  in  any  occupation  within  the  District  of 
Columbia,  and  what  wages  are  unreasonably  low  for  any  such 
minor  workers."  Employers  were  forbidden  under  penalty  to 
employ  any  woman  worker  at  lower  wages  than  are  permitted 
by  the  Board.  The  Children's  Hospital,  which  employed  sev- 
eral women  at  less  than  the  minimum  wage  fixed  by  tlie  Board 
all  of  whom  were  of  full  age  and  under  no  legal  disability, 
brought  suit  in  the  Supreme  Court  of  the  District  to  restrain 
the  Board  from  enforcing  its  order  as  to  wages  on  the  ground 


1254  CASES  ON  CONSTITUTIONAL  LAW. 

that  it  violated  the  due  process  clause  of  the  Fifth  Amendment. 
In  the  second  case,  the  petitioner  was  a  woman  of  twenty-one 
employed  as  an  elevator  operator  in  the  Congress  Hall  Hotel, 
which  was  unable  to  pay  her  the  wages  ordered  by  the  Board 
and  therefore  dismissed  her.  She  alleged  that  her  work  was 
lipht  and  healthful,  the  hours  short,  and  the  surroundings  clean 
and  moral.  She  also  averred  that  she  was  unable  to  secure  any 
other  position  at  whii'h  she  could  make  a  living  with  as  good 
]ihysi»«al  and  moral  surroundings  and  in  which  she  could  earn 
as  good  wages,  and  she  desired  to  continue  in  her  employment. 
All  injunction  was  prayed.  In  both  cases  the  Supreme  Court 
of  the  Distri  t.  upon  mandate  from  the  Court  of  Appeals, 
irrant^^d  pprman^nt  ininnctions.  Tho  Board  appealed. 1 
Mr.  Justice  Sutherland  delivered  the  opinion  of  the  Court. 

The  statute  now  under  consideration  is  attacked  upon  the 
ground  that  it  authorizes  an  unconstitutional  interference  with 
the  freedom  of  contract  included  within  the  guaranties  of  the 
due  process  clause  of  the  Fifth  Amendment.  That  the  right  to 
contract  about  one's  affairs  is  a  part  of  the  liberty  of  the  indi- 
vidual prot<}cted  by  this  clause  is  settled  by  the  decisions  of 
this  Court  and  is  no  longer  open  to  question.  .  .  .  Within 
this  liberty  are  contracts  of  employment  of  labor.  In  making 
such  contracts,  generally  speaking,  the  parties  have  an  equal 
right  to  obtain  from  each  other  the  best  terms  they  can  as  the 
rrsult  of  private  bargaining.     .     .     . 

Then;  Ls,  of  course,  no  such  thing  as  absolute  freedom  of  con- 
tract. It  is  subject  to  a  great  variety  of  restraints.  But  free- 
dom of  contract  is,  nevertheless,  tlie  gcnei'al  rule  and  restraint 
the  exception;  and  the  exercise  of  legislative  authority  to 
abridge  it  can  be  justified  only  by  the  existence  of  exceptional 
circumstances.  Whether  these  circumstances  exist  in  the  pres- 
ent case  constitutes  the  question  to  be  answered.  It  will  be 
I'ljiful  to  this  end  to  review  some  of  the  decisions  where  the 
in!'  rfcrcnr-c  has  been  upheld  and  consider  the  grounds  upon 
uliich  they  rest. 

(1)     Those  dealing  with   statutes  fixing   rates  and   charges 
to  be  exacted  by  businesses  impressed  with  a  public   interest. 
This  cla.ss  of  cases  may  be  laid  aside  as  inapplicable. 
U;     Statutes  relating  to  contracts  for  the  performance  of 
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public  work.     .    .    .    We  may     .     .     .    dismiss  these  decisions 
from  consideration  as  inapplicable. 

(3)  Statutes  prescribing  the  character,  methods  and  time 
for  payment  of  wages.  .  .  .  In  no  sense  can  they  be  said 
to  be,  or  to  furnish  a  precedent  for,  wage-fixing  statutes. 

(4)  Statutes  fixing  hours  of 'labor.  It  is  upon  this  class 
that  the  greatest  emphasis  is  laid  in  argument  and  therefore, 
and  because  such  cases  approach  most  nearly  the  line  of  prin- 
ciple applicable  to  the  statute  here  involved,  we  shall  consider 
them  more  at  length.  .  .  .  [Among  the  cases  here  considered 
is  Lochner  v.  New  York,  198  U.  S.  45,  of  which  the  learned 
judge  said,  ''Subsequent  cases  in  this  Court  have  been  distin- 
guished from  that  decision,  but  the  principles  therein  stated 
have  never  been  disapproved."] 

If  now,  in  the  light  furnished  by  the  foregoing  exceptions  to 
the  general  rule  forbidding  legislative  interference  with  free- 
dom of  contract,  we  examine  and  analyze  the  statute  in  ques- 
tion, we  shall  see  tliat  it  differs  from  them  in  every  material 
respect.  It  is  not  a  law  dealing  with  any  business  charged  with 
a  public  interest,  or  with  public  work,  or  to  meet  and  tide  over 
a  temporary  emergency.  It  has  nothing  to  do  with  the  charac- 
ter, methods  or  periods  of  wage  payments.  It  does  not  pre- 
scribe hours  of  labor  or  conditions  under  which  labor  is  to  be 
done.  It  is  not  for  the  protection  of  persons  under  legal  dis- 
ability or  for  the  prevention  of  fraud.  It  is  simply  and  exclu- 
sively a  price-fixing  law,  confined  to  adult  women  (for  we  are 
not  now  considering  the  provisions  relating  to  minors),  who  are 
legally  as  capable  of  contracting  for  themselves  as  men.  It 
forbids  two  parties  ha\-ing  lawful  capacity — under  penalties  as 
to  the  employer — to  freely  contract  with  one  another  in  respect 
of  the  price  for  which  one  shall  render  service  to  the  other  in  a 
purely  private  employment  where  both  are  willing,  perhaps 
anxious,  to  agree,  even  though  the  consequence  may  be  to  oblige 
one  to  surrender  a  desirable  engagement  and  the  other  to  dis- 
pense with  the  services  of  a  desirable  employee.  The  price  fixed 
by  the  board  need  have  no  relation  to  the  capacity  or  earning 
power  of  the  employee,  the  number  of  hours  which  may  happen 
to  constitute  the  day's  work,  the  character  of  the  place  where 
the  work  is  to  be  done,  or  the  circumstances  or  surroundings  of 
the  employment;  and,  while  it  has  no  other  basis  to  support  its 
validity  than  the  assumed  necessities  of  the  employee,  it  takes 
no  account  of  any  independent  resources  she  may  have.     It  is 
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based  wholly  on  the  opinions  of  the  members  of  the  board  and 
their  advisors— perhaps  an  average  of  their  ophiions,  if  they 
do  not  precisely  agree — as  to  what  will  be  necessary  to  provide 
a  li\'ing  for  a  woman,  keep  her  in  health  and  preserve  her 
morals.  It  applies  to  any  and  every  occupation  in  the  District, 
without  regard  to  its  nature  or  the  character  of  the  work. 

The  standard  furnished  by  the  statute  for  the  guidance  of 
the  board  is  so  vague  as  to  be  impossible  of  practical  application 
with  any  reasonable  degree  of  accuracy.  What  is  sufficient  to 
supply  the  necessary  cost  of  living  for  a  woman  worker  and 
maintain  her  in  good  health  and  protect  her  morals  is  obviously 
not  a  precise  or  unvarying  sum — not  even  approximately  so. 
The  amount  will  depend  upon  a  variety  of  circumstances:  the 
individual  temperament,  habits  of  thrift,  care,  ability  to  buy 
necessaries  intelligently,  and  whether  the  woman  live  alone  or 
with  her  family.  To  those  who  practice  economy,  a  given  sum 
will  afford  comfort,  while  to  those  of  contrary  habit  the  same 
sum  will  be  wholly  inadequate.  The  cooperative  economies  of 
the  family  group  are  not  taken  into  account  though  they  consti- 
tute an  important  consideration  in  estimating  the  cost  of  living, 
for  it  is  obvious  that  the  individual  expense  will  be  less  in  the 
case  of  a  member  of  a  family  than  in  the  case  of  one  living  alone. 
The  relation  between  earnings  and  morals  is  not  capable  of 
.standardization.  It  cannot  be  shown  that  well  paid  women 
safeguard  their  morals  more  carefully  than  those  who  are  poorly 
paid.  Morality  rests  upon  other  considerations  than  wages; 
and  there  is,  certainly,  no  such  prevalent  connection  between 
the  two  as  to  justify  a  broad  attempt  to  adjust  the  latter  with 
reference  to  the  former.  As  a  means  of  safeguarding  morals 
the  attempted  classification,  in  our  opinion,  is  without  reason- 
able basis.  No  distinction  can  be  made  between  women  who 
work  for  others  and  those  who  do  not;  nor  is  there  ground  for 
distinction  between  women  and  men,  for,  certainly,  if  women 
require  a  minimum  wage  to  preserve  their  morals  men  require 
it  to  prcsen-e  their  honesty.  For  these  reasons,  and  others 
which  might  be  stated,  the  inquiry  in  respect  of  the  necessary 
co§t  of  living  and  of  the  income  necessary  to  preserve  health 
and  morals,  presents  an  individual  and  not  a  composite  question, 
and  must  be  answered  for  ear-h  individual  considered  by  herself 
and  not  by  a  ^^eneral  formula  prescribed  by  a  statutory  bureau. 

This  uncertainty  of  the  statutory  standard  is  demonstrated 
by  a  consideration  of  certain  orders  of  the  board  already  made. 
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These  orders  fix  the  sum  to  be  paid  to  a  woman  employed  in  a 
place  where  food  is  serv^ed  or  in  a  mercantile  establishment,  at 
$16.50  per  week ;  in  a  printing  establishment,  at  $1 5.50  per 
week;  and  in  a  laundry,  at  $15  per  week,  with  a  provision  re- 
ducing this  to  $9  in  the  case  of  a  beginner.  If  a  woman  em- 
ploj^ed  to  serve  food  requires  a  minimum  of  $16.50  per  week, 
it  is  hard  to  understand  how  the  same  woman  working  in  a 
printing  establishment  or  in  a  laundry  is  to  get  on  with  an 
income  lessened  by  from  $1  to  $7.50  per  week.  The  board  prob- 
ably found  it  impossible  to  follow  the  indefinite  standard  of  the 
statute,  and  brought  other  and  different  factors  into  the  prob- 
lem; and  this  goes  far  in  the  direction  of  demonstrating  the 
fatal  uncertainty  of  the  act,  an  infirmity  which,  in  our  opinion, 
plainly  exists. 

The  law  takes  account  of  the  necessities  of  only  one  party  to 
the  contract.    It  ignores  the  necessities  of  the  employer  by  com- 
pelling him  to  pay  not  less  than  a  certain  sum,  not  only  whether 
the  employee  is  capable  of  earning  it,  but  irrespective  of  the 
ability  of  his  business  to  sustain  the  burden,  generously  leaving 
him,  of  course,  the  privilege  of  abandoning  his  business  as  an 
alternative  for  going  on  at  a  loss.     Within  the  limits  of  the 
minimum  sum,  he  is  precluded,  under  penalty  of  fine  and  im- 
prisonment, from  adjusting  compensation  to  the  differing  mer- 
its of  his  employees.     It  compels  him  to  pay  at  least  the  sum 
fixed  in  any  event,  because  the  employee  needs  it,  but  requires 
no  service  of  equivalent  value  from  the  employee.     It  therefore 
undertakes  to  solve  but  one-half  of  the  problem.    The  other  half 
is  the  establishment  of  a  corresponding  standard  of  efficiency, 
and  this  forms  no  part  of  the  policy  of  the  legislation,  although 
in  practice  the  former  half  without  the  latter  must  lead  to  ulti- 
mate failure,  in  accordance  with  the  inexorable  law  that  no  one 
can  continue  indefinitely  to  take  out  more  than  he  puts  in  with- 
out ultimately  exhausting  the  supply.     The  law  is  not  confined 
to  the  great  and  powerful  employers  but  embraces  those  wliose 
bargaining  power  may  be  as  weak  as  that  of  the  employee.    It 
takes  no  account  of  periods  of  stress  and  business  depression,  of 
crippling  losses,  which  may  leave  the  employer  himself  without 
adequate  means  of  livelihood.     To  the  extent  that  the  sum  fixed 
exceeds  the  fair  value  of  the  services  rendered,  it  amounts  to  a 
compulsory  exaction  from  the  employer  for  the  support  of  a 
partially  indigent  person,  for  whose  condition  there  rests  upon 
him  no  peculiar  responsibility,  and  therefore,  in  effect,   arbi- 


1258  CASES  ON  CONSTITUTIONAL  LAW. 

trarily  shifts  to  his  shoulders  a  burden  which,  if  it  belongs  to 
anybody,  belongs  to  society  as  a  whole. 

The  feature  of  this  statute  which,  perhaps  more  than  any 
other,  puts  upon  it  the  stamp  of  invalidity  is  that  it  exacts  from 
the  employer  an  arbitrary  payment  for  a  purpose  and  upon  a 
basLs  having  no  causal  connection  with  his  business,  or  the  con- 
tract or  tlie  work  the  employee  engages  to  do.     The  declared 
basis,  as  already  pointed  out,  is  not  the  value  of  the  service 
rendered,  but  the  extraneous  circumstance  that  the  employee 
needs  to  get  a  prescribed  sum  of  money  to  insure  her  subsist- 
ence, health  and  morals.     The  ethical  right  of  every  worker, 
man  or  woman,  to  a  living  wage  may  be  conceded.     One  of  the 
declared  and  important  purposes  of  trade  organizations  is  to 
secure  it.     And  with  that  principle  and  with  every  legitimate 
effort  to  realize  it  in  fact,  no  one  can  quarrel ;  but  the  fallacy  of 
the  proposed  method  of  attaining  it  is  that  it  assumes  that  ev- 
er}' employer  is  bound  at  all  events  to  furnish  it.     The  moral 
requirement   implicit   in   every    contract   of   employment,   viz., 
that  the  amount  to  be  paid  and  the  service  to  be  rendered  shall 
bear  to  each  other  some  relation  of  just  equivalence,  is  com- 
pletely ignored.    The  necessities  of  the  employee  are  alone  con- 
sidered and  these  arise  outside  of  the  employment,  are  the  same 
when  there  is  no  employment,  and  as  great  in  one  occupation 
as  in  another.    Certainly  the  employer  by  paying  a  fair  equiva- 
lent for  the  service  rendered,  though  not  sufficient  to  support 
the  employee,  has  neither  caused  nor  contributed  to  her  poverty. 
On  the  contrary',  to  the  extent  of  what  he  pays  he  has  relieved 
it.     In  principle,  there  can  be  no  difference  between  the  case 
of  selling  labor  and  the  case  of  selling  goods.     If  one  goes  to 
the  butcher,  the  baker  or  grocer  to  buy  food,  he  is  morally  en- 
titled to  obtain  the  worth  of  his  money  but  he  is  not  entitled 
to  more.    If  what  he  gets  is  worth  what  he  pays  he  is  not  justi- 
fied in  demanding  more  simply  because  he  needs  more ;  and  the 
shopkeeper,  having  dealt  fairly  and  honestly  in  that  transac- 
tion, is  not  concerned  in  any  peculiar  sense  with  the  question  of 
his  customer's  necessities.     Should  a  statute  undertake  to  vest 
in  a  commLssion  power  to  determine  the  quantity  of  food  neces- 
sary for  individual  support  and  require  the  shopkeeper,  if  he 
sell  to  the  individual  at  all,  to  furnish  that  quantity  at  not 
more  than  a  fixed  maximum,  it  would  undoubtedly  fall  before 
the  constitutional  test.     The  fallacy  of  any  argument  in  sup- 
port  of  the  validity  of  such  a  statute  would  be  quickly  exposed. 
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The  ar^ment  in  support  of  that  now  being  considered  is  equal- 
ly fallacious,  though  the  weakness  of  it  may  not  be  so  plain.  A 
statute  requiring  an  employer  to  pay  in  money,  to  pay  at  pre- 
scribed and  regular  inter\^als,  to  pay  the  value  of  the  services 
rendered,  even  to  pay  with  fair  relation  to  the  extent  of  the 
benefit  obtained  from  the  service,  would  be  understandable. 
But  a  statute  which  prescribes  payment  without  regard  to  any 
of  these  things  and  solely  with  relation  to  circumstances  apart 
from  the  contract  of  emploj-ment,  the  business  affected  by  it 
and  the  work  done  under  it,  is  so  clearly  the  product  of  a  naked, 
arbitrary  exercise  of  power  that  it  cannot  be  allowed  to  stand 
under  the  Constitution  of  the  United  States. 

We  are  asked,  upon  the  one  hand,  to  consider  the  fact  that 
several  States  have  adopted  similar  statutes,  and  we  are  invited, 
upon  the  other  hand,  to  give  weight  to  the  fact  that  three  times 
as  many  States,  presumably  as  well  informed  and  as  anxious  to 
promote  the  health  and  morals  of  their  people,  have  refrained 
from  enacting  such  legislation.  We  have  also  been  furnished 
with  a  large  number  of  printed  opinions  approving  the  policy 
of  the  minimum  wage,  and  our  own  reading  has  disclosed  a  large 
niunber  to  the  contrary.  These  are  all  proper  enough  for  the 
consideration  of  the  lawmaking  bodies,  since  their  tendency  is 
to  establish  the  desirability  or  undesirability  of  the  legislation; 
but  they  reflect  no  legitimate  light  upon  the  question  of  its 
validity,  and  that  is  what  we  are  called  upon  to  decide.  The 
elucidation  of  tliat  question  cannot  be  aided  by  counting  heads. 

It  is  said  that  great  benefits  have  resulted  from  the  operation 
of  such  statutes,  not  alone  in  the  District  of  Columbia  but  in 
the  several  States,  wlicre  they  have  been  in  force.  A  mass  of 
reports,  opinions  of  special  observers  and  students  of  the  sub- 
ject, and  the  like,  has  been  brought  before  us  in  support  of  this 
statement,  all  of  which  we  have  found  interesting  but  only 
mildly  persuasive.  That  the  earnings  of  women  now  are  greater 
than  they  were  formerly  and  that  conditions  affecting  women 
have  become  better  in  other  respects  may  be  conceded,  but  con- 
vincing indications  of  the  logical  relation  of  these  desirable 
changes  to  the  law  in  question  are  significantly  lacking.  They 
may  be,  and  quite  probably  are,  due  to  other  causes.  We  can- 
not close  our  eyes  to  the  notorious  fact  that  earnings  everywhere 
in  all  occupations  have  greatly  increased — not  alone  in  States 
where  the  minimum  wa^e  law  obtains  but  in  the  country  gen- 
erally— quite  as  much  or  more  among  men  as  among  women  and 
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in  occupations  outside  the  reach  of  the  law  as  in  those  governed 
bv  it.  No  real  test  of  the  economic  value  of  the  law  can  be  had 
during  periods  of  maximum  employment,  when  general  causes 
keep  wages  up  to  or  above  the  minimum;  that  wdll  come  in 
periods  of  depression  and  struggle  for  employment  when  the 
efficient  will  be  employed  at  the  minimum  rate  while  the  less 
i-apable  may  not  be  employed  at  all. 

Finally,  it  may  be  said  that  if,  in  the  interest  of  the  public 
welfare,  the  police  power  may  be  invoked  to  justify  the  fixing 
of  a  minimum  wage,  it  may,  when  the  public  welfare  is  thought 
to  require  it,  be  invoked  to  justify  a  maximum  wage.     The 
power  to  fix  high  wages  connotes,  by  like  course  of  reasoning, 
tlie  power  to  fix  low  wages.    If,  in  the  face  of  the  guaranties  of 
the  Fifth  Amendment,  this  form  of  legislation  shall  be  legally 
justified,  the  field  for  the  operation  of  the  police  power  will 
have  been  widened  to  a  great  and  dangerous  degree.     If,  for 
example,   in   the   opinion  of  future   la\vmakers,   wages  in   the 
building  trades  shall  become  so  high  as  to  preclude  people  of 
ordinary  means  from  building  and  owning  homes,  an  authority 
which  sustains  the  minimum  wage  will  be  invoked  to  support  a 
maximum  wage  for  building  laborers  and  artisans,  and  the  same 
argument  which  ha.s  been  here  urged  to  strip  the  employer  of 
his  constitutional  liberty  of  contract  in  one  direction  will  be 
utilized  to  strip  the  employee  of  his  constitutional  liberty  of 
contract  in  the  opposite  direction,     A  wrong  decision  does  not 
end  with  itself:   it  is  a  precedent,  and,  with  the  swing  of  senti- 
ment, its  bad  influence  may  run  from  one  extremity  of  the  arc 
to  the  other. 

It  has  been  said  that  legislation  of  the  kind  now  under  review 
is  required  in  the  interest  of  social  justice,  for  whose  ends  free- 
dom of  contract  may  lawfully  be  subjected  to  restraint.  The 
liborty  of  the  individual  to  do  as  he  pleases,  even  in  innocent 
matters,  Ls  not  absolute.  It  must  frequently  yield  to  the  com- 
mon good,  and  the  line  beyond  which  the  power  of  interference 
may  not  be  pressed  is  neither  definite  nor  unalterable  but  may 
be  made  to  move,  within  limits  not  well  defined,  with  changing 
need  and  circumstance.  Any  attempt  to  fix  a  rigid  boundary 
would  be  unwise  as  well  a.s  futile.  But,  nevertheless,  there  are 
limits  to  the  power,  and  when  these  have  been  passed,  it  be- 
comes the  plain  duty  of  the  courts  in  the  proper  exercise  of 
their  authority  to  so  declare.  To  sustain  the  individual  freedom 
of  action  contemplated  by  the  Constitution,  is  not  to  strike  down 
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the  common  good  but  to  exalt  it;  for  surely  the  good  of  society 
as  a  whole  cannot  be  better  serv^ed  than  by  the  preservation 
against  arbitrary  restraint  of  the  liberties  of  its  constituent 
members. 

It  follows  from  what  has  been  said  that  the  act  in  question 
passes  the  limit  prescribed  by  the  Constitution,  and,  accord- 
ingly, the  decrees  of  the  court  below  are 

Affirmed. 

Mr.  Justice  Brandeis  took  no  part  in  the  consideration  or 
decision  of  these  cases. 

Mr.  Chief  Justice  Taft,  dissenting. 

I  regret  much  to  differ  from  the  Court  in  these  cases. 

The  boundary  of  the  police  poAver  beyond  which  its  exercise 
becomes  an  invasion  of  the  guaranty  of  liberty  under  the  .Fifth 
and  Fourteenth  Amendments  to  the  Constitution  is  not  easy  to 
mark.  Our  Court  has  been  laboriously  engaged  in  pricking  out 
a  line  in  successive  cases.  We  must  be  careful,  it  seems  to  me, 
to  follow  that  line  as  well  as  we  can  and  not  to  depart  from  it 
by  suggesting  a  distinction  that  is  formal  rather  than  real. 

Legislatures  in  limiting  freedom  of  contract  between  em- 
ployee and  employer  by  a  minimum  wage  proceed  on  the  as- 
sumption that  employees,  in  the  class  receiving  least  pay,  are 
not  upon  a  full  level  of  equal it}^  of  choice  with  their  employer 
and  in  their  necessitous  circumstances  are  prone  to  accept  pretty 
much  anything  that  is  offered.  They  are  peculiarly  subject  to 
the  overreaching  of  the  harsh  and  greedy  employer.  The  evils 
of  the  sweating  SA^stem  and  of  the  long  hours  and  low  wages 
which  are  characteristic  of  it  are  well  kno\\Ti.  Now,  I  agree 
that  it  is  a  disputable  question  in  the  field  of  political  economy 
how  far  a  statutory  requirement  of  maximum  hours  nr  mini- 
mum wages  may  be  a  useful  remedy  for  these  evils,  and  whether 
it  may  not  make  the  case  of  the  oppressed  employee  worse  than 
it  was  before.  But  it  is  not  the  function  of  this  Court  to  hold 
congressional  acts  invalid  simply  because  they  are  passed  to 
carry  out  economic  views  which  the  Court  believes  to  be  unwise 
or  unsound. 

Legislatures  which  adopt  a  requirement  of  maximum  hours 
or  minimum  wages  may  be  presumed  to  believe  that  when  sweat- 
ing employers  are  prevented  from  paying  unduly  low  wages  by 
positive  law  they  will  continue  their  business,  abating  that  part 
of  their  profits,  which  were  wrung  from  the  necessities  of  their 
employees,  and  will  concede  the  better  terms  required  by  the 
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law;  and  that  while  in  individual  cases  hardship  may  result, 
the  restriction  will  enure  to  the  benefit  of  the  general  class  of 
employees  in  whose  interest  the  law  is  passed  and  so  to  that  of 
the  comnuinity  at  large. 

The  right  of  the  legislature  under  the  Fifth  and  Fourteenth 
Amendments  to  limit  the  hours  of  employment  on  the  score  oi 
the  health  of  the  emploj'ee,  it  seems  to  me,  has  been  firmly  es 
tahlished.  As  to  that,  one  would  think,  the  line  had  beer 
pricked  out  so  that  it  has  become  a  well  formulated  rule.  Ir 
Ilohlen  V.  Hardy,  1G9  U.  S.  3G6,  it  was  applied  to  miners  and 
rested  on  the  unfavorable  environment  of  employment  in  min- 
ing and  smelting.  In  Lochner  v.  New  York,  198  U.  S.  45,  it 
was  held  that  restricting  those  employed  in  bakeries  to  ten 
hours  a  day  was  an  arbitrary  and  invalid  interference  with  the 
liberty  of  contract  secured  by  the  Fourteenth  Amendment. 
Then  followed  a  number  of  cases  beginning  with  Muller  v.  Ore- 
gon, 208  U.  S.  412,  sustaining  the  validity  of  a  limit  on  maxi- 
mum hours  of  labor  for  women  to  which  I  shall  hereafter  allude, 
and  following  these  cases  came  Bunting  v.  Oregon,  243  U.  S. 
426.  In  that  case,  this  Court  sustained  a  law  limiting  the  hours 
of  labor  of  any  person,  whether  man  or  woman,  working  in  any 
mill,  factory  or  manufacturing  establishment  to  ten  hours  a 
day  with  a  proviso  as  to  further  hours  to  which  I  shall  here- 
after advert.  The  law  covered  the  whole  field  of  industrial  em- 
ployment and  certainly  covered  the  case  of  persons  employed 
in  bakeries.  Yet  the  opinion  in  the  Bunting  Case  does  not  men- 
tion the  Lochner  Case.  No  one  can  suggest  any  constitutional 
distinction  between  employment  in  a  bakery  and  one  in  any 
other  kind  of  a  manufacturing  establishment  which  should  make 
a  limit  of  hours  in  the  one  invalid,  and  the  same  limit  in  the 
other  pcnnLssible.  It  is  impossible  for  me  to  reconcile  the  Bunt- 
ing Ca.sc  and  the  Lochner  Case  and  I  have  always  supposed 
that  the  Lo^-hner  Case  was  thus  overruled  suh  silentio.  Yet  the 
opinion  of  the  Court  herein  in  support  of  its  conclusion  quotes 
from  the  opinion  in  the  Lochner  Case  as  one  which  has  been 
-••""times  distingiiishcd  but  never  overruled.     Certainly  there 

•    no  attempt  to  distinguish  it  in  the  Bunting  Case. 

However,  the  opinion  herein  does  not  overrule  the  Bunting 
Caae  in  express  terms,  and  therefore  I  assume  that  the  conclu- 
sion in  this  case  rests  on  the  distinction  between  a  minimum  of 
wages  and  a  ma.ximum  of  hours  in  the  limiting  of  liberty  to 
contract     I  regret  to  be  at  variance  with  the  Court  as  to  the 
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substance  of  this  distinction.  In  absolute  freedom  of  contract 
the  one  term  is  as  important  as  the  other,  for  both  enter  equally 
into  the  consideration  ^ven  and  received,  a  restriction  as  to 
one  is  not  any  greater  in  essence  than  the  other,  and  is  of  the 
same  kind.  One  is  the  multiplier  and  the  other  the  multipli- 
cand. 

If  it  be  said  that  long  hours  of  labor  have  a  more  direct  effect 
upon  the  health  of  the  employee  than  the  low  wage,  there  is  very 
respectable  authority  from  close  observers,  disclosed  in  the  rec- 
ord and  in  the  literature  on  the  subject  quoted  at  length  in  the 
briefs,  that  they  are  equally  hannful  in  this  regard.  Congress 
took  this  view  and  we  can  not  say  it  was  not  warranted  in  so 
doing. 

With  deference  to  the  very  able  opinion  of  the  Court  and 
my  brethren  who  concur  in  it,  it  appears  to  me  to  exaggerate 
the  importance  of  the  wage  term  of  the  contract  of  employment 
as  more  inviolate  than  its  other  terms.  Its  conclusion  seems  in- 
fluenced by  the  fear  that  the  concession  of  the  power  to  impose 
a  minimum  wage  must  carry  with  it  a  concession  of  the  powei 
to  fix  a  maximum  wage.  This,  I  submit,  is  a  non  scquitur.  A 
line  of  distinction  like  the  one  under  discussion  in  this  case  is, 
as  the  opinion  elsewhere  admits,  a  matter  of  degree  and  prac- 
tical experience  and  not  of  pure  logic.  Certainly  the  wide 
difference  between  prescribing  a  minimum  wage  and  a  maximum 
wage  could  as  a  matter  of  degree  and  experience  be  easilj^ 
affirmed. 

Moreover,  there  are  decisions  by  this  Court  wliich  have  sus- 
tained legislative  limitations  in  respect  to  the  wage  term  in 
contracts  of  employment.  In  McLean  v.  Arkansas,  211  U.  S. 
539,  it  was  held  within  legislative  power  to  make  it  unlawful  to 
estimate  the  graduated  pay  of  miners  by  weight  after  screening 
the  coal.  In  Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13,  it 
was  held  that  store  orders  issued  for  wages  must  be  redeemable 
in  cash.  In  Patterson  v.  Bark  Eudora,  190  U.  S.  169,  a  law 
forbidding  the  payment  of  wages  in  advance  was  held  valid.  A 
like  case  is  Strathearn  S.  S.  Co.  v.  Dillon,  252  U.  S.  348.  While 
these  did  not  impose  a  minimum  on  wages,  they  did  take  away 
from  the  employee  the  freedom  to  agree  as  to  how  they  should 
be  fixed,  in  what  medium  they  should  be  paid,  and  when  they 
should  be  paid,  all  features  that  might  affect  the  amount  or  the 
mode  of  enjoyment  of  them.  The  first  two  really  rested  on  the 
advantage  the  employer  had  in  dealing  with  the  employee.    The 


1264  CASES  ON  CONtSTITUTIONAL  LAW. 

Ulird  was  deemed  a  proper  curtailment  of  a  sailor's  right  of 
contract  in  his  o\vi\  interest  because  of  his  proneness  to  squan- 
der his  wages  in  port  before  sailing.  In  Bunting  v.  Oregon, 
supra,  employees  in  a  mill,  facton^  or  manufacturing  establish- 
ment were  required  if  they  worked  over  ten  hours  a  day  to 
accept  for  the  three  additional  hours  permitted  not  less  than 
fifty  per  cent,  more  than  their  usual  wage.  This  was  sustained 
as  a  mild  penalty  imposed  on  the  employer  to  enforce  the  limita- 
tion as  to  hours;  but  it  necessarily  curtailed  the  employee's 
freedom  to  contract  to  work  for  the  wages  he  saw  fit  to  accept 
during  those  three  hours.  I  do  not  feel,  therefore,  that  either 
on  the  basis  of  reason,  experience  or  authority,  the  boundary  of 
the  police  power  should  be  drawn  to  include  maximum  hours 
and  exclude  a  minimum  wage. 

AVithout,  however,  expressing  an  opinion  that  a  minimum 
wage  limitation  can  be  enacted  for  adult  men,  it  is  enough  to 
say  that  the  case  before  us  involves  only  the  application  of  the 
miiiimmn  wage  to  women.  If  I  am  right  in  thinking  that  the 
legislature  can  find  as  much  support  in  experience  for  the  view 
that  a  sweating  wage  has  as  great  and  as  direct  a  tendency  to 
bring  about  an  injury  to  the  health  and  morals  of  workers,  as 
for  the  view  that  long  hours  injure  their  health,  then  I  respect- 
fully submit  that  Muller  v.  Oregon,  208  U.  S.  412,  controls  this 
ca-sc.  The  law  which  was  there  sustained  forbade  the  employ- 
ment of  any  female  in  any  mechanical  establishment  or  factory 
or  laundry  for  more  than  ten  hours.  This  covered  a  pretty 
wide  field  in  women's  work  and  it  would  not  seem  that  any 
iK>und  distinction  between  that  case  and  this  can  be  built  up  on 
the  fact  that  the  law  before  us  applies  to  all  occupations  of 
women  with  power  in  the  board  to  make  certain  exceptions.  Mr. 
Justice  Brewer,  who  spoke  for  the  Court  in  Muller  v.  Oregon, 
based  its  conclusion  on  the  natural  limit  to  women's  physical 
strength  and  the  likelihood  that  long  hours  would  therefore  in- 
jure her  health,  and  we  have  had  since  a  series  of  cases  which 
'■  -iv  be  said  to  have  est<ablishcd  a  rule  of  decision.  Riley  v. 
:»Idh8achu8etts,  232  U.  S.  671 ;  Miller  v.  Wilson,  236  U.  S.  373 ; 
BoBlcy  v.  McLaughlin,  236  U.  S.  385.  The  cases  covered  re- 
.strictions  in  wide  and  vaning  fields  of  employment  and  in  the 
Jater  ca.sfi?  it  will  be  found  that  the  objection  to  the  particular 
law  wa«  based  not  on  the  ground  that  it  had  general  applica- 
tion but  because  it  left  out  some  employments.     .     .     . 

But  for  my  inability  to  agree  with  somje  general  observations 
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in  the  forcible  opinion  of  Mr.  Justice  Holmes  who  follows  me, 
I  should  be  silent  and  merely  record  my  concurrence  in  what 
he  says.  It  is  perliaps  wiser  for  me,  however,  in  a  case  of  this 
importance,  separately  to  give  m^y  reasons  for  dissenting. 

I  am  authorized  to  say  that  Mr.  Justice  Sanford  concurs  in 
this  opinion. 

]\Tr.  Justice  Holmes,  dissenting. 

The  question  in  this  case  is  the  broad  one.  Whether  Congress 
can  establish  minimum  rates  of  wages  for  women  in  the  District 
of  Columbia  with  due  provision  for  special  circumstances,  or 
whether  we  must  say  that  Congress  has  no  power  to  meddle  with 
the  matter  at  all.  To  me,  notwithstanding  the  deference  due 
to  the  prevailing  judgment  of  the  Court,  the  power  of  Congress 
seems  absolutely  free  from  doubt.  The  end,  to  remove  condi- 
tions leading  to  ill  health,  immorality  and  the  deterioration  of 
the  race,  no  one  would  deny  to  be  within  the  scope  of  constitu- 
tional legislation.  The  means  are  means  that  have  the  approval 
of  Congress,  of  many  States,  and  of  those  governments  from 
which  we  have  learned  our  greatest  lessons.  AVhen  so  many  in- 
telligent persons,  who  have  studied  the  matter  more  than  any 
of  us  can,  have  thought  that  the  means  are  effective  and  are 
worth  the  price,  it  seems  to  me  impossible  to  deny  that  the  be- 
lief reasonably  may  be  held  by  reasonable  men.  If  the  law 
encountered  no  other  objection  than  that  the  means  bore  no 
relation  to  the  end  or  that  they  cost  too  much  I  do  not  suppose 
that  anyone  would  venture  to  say  that  it  was  bad.  I  agree,  of 
course,  that  a  law  answering  the  foregoing  requirements  might 
be  invalidated  by  specific  provisions  of  the  Constitution.  For 
instance  it  might  take  private  property  without  just  compen- 
sation. But  in  the  present  instance  the  only  objection  that  can 
be  urged  is  found  within  the  vague  contours  of  the  Fifth 
Amendment,  prohibiting  the  depriving  any  person  of  liberty 
or  property  without  due  process  of  law.     To  that  I  turn. 

The  earlier  decisions  upon  the  same  words  in  the  Four- 
teenth Amendment  began  within  our  memory  and  went  no  far- 
ther than  an  unpretentious  assertion  of  the  liberty  to  follow  the 
ordinary  callings.  Later  that  innocuous  generality  was  ex- 
panded into  the  dogma.  Liberty  of  Contract.  Contract  is  not 
specially  mentioned  in  the  text  that  we  have  to  constrno.  It  is 
merely  an  example  of  doing  what  you  want  to  do,  embodied  in 
the  word  liberty.  But  pretty  much  all  law  consists  in  forbid- 
ding men  to  do  some  things  that  they  want  to  do,  and  contract  is 
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no  more  exempt  from  law  than  other  acts.  Without  enumerating 
all  tlie  restrictive  laws  that  have  been  upheld  I  will  mention  a 
few  that  seem  to  me  to  have  interfered  with  liberty  of  contract 
quite  as  seriously  and  directly  as  the  one  before  us.  Usury  laws 
prohibit  contracts  by  which  a  man  receives  more  than  so  much  in- 
terest for  the  money  that  he  lends.  Statutes  of  frauds  restrict 
many  contracts  to  certain  forms.  Some  Sunday  laws  prohibit 
practically  all  contracts  during  one-seventh  of  our  whole  life. 

I  confess  that  I  do  not  understand  the  principle  on  which  the 
power  to  fix  a  minimum  for  the  wages  of  women  can  be  denied 
l)y  those  who  admit  the  power  to  fix  a  maximum  for  their  hours 
of  work.  I  fully  assent  to  the  proposition  that  here  as  elsewhere 
the  distinctions  of  the  law  are  distinctions  of  degree,  but  I  per- 
ceive no  difference  in  the  kind  or  degree  of  interference  with 
lil>erty,  the  only  matter  with  which  we  have  any  concern,  be- 
tween the  one  case  and  the  other.  The  bargain  is  equally  af- 
fected wliiehever  half  you  regulate.  Muller  v.  Oregon,  I  take  it, 
is  as  good  law  today  as  it  was  in  1908.  It  will  need  more  than 
the  Nineteenth  Amendment  to  convince  me  that  there  are  no 
differences  between  men  and  women,  or  that  legislation  cannot 
take  those  differences  into  account.  I  should  not  hesitate  to  take 
them  into  account  if  I  thought  it  necessary  to  sustain  this  act. 
Quong  Wing  v.  Kirkendall,  223  U.  S.  59,  63.  But  after  Bunting 
V.  Oregon,  243  U.  S.  426,  I  had  supposed  that  it  was  not  neces- 
sary, and  that  Lochner  v.  New  York,  198  U.  S.  45,  would  be 
allowod  a  deserved  repose. 

This  statute  does  not  compel  anybody  to  pay  anything.  It 
simply  forbids  employment  at  rates  below  those  fixed  as  the 
minimum  requirement  of  health  and  right  living.  It  is  safe 
to  a-ssumc  that  women  will  not  be  employed  at  even  the  lowest 
wagcfs  allowed  unless  they  earn  them,  or  unless  the  employer's 
business  can  sustain  the  burden.  In  short  the  law  in  its  charac- 
ter and  operation  is  like  hundreds  of  so-called  police  laws  that 
have  been  upheld.  I  see  no  greater  objection  to  using  a  Board 
to  apply  the  standard  fixed  by  the  act  than  there  is  to  the  other 
eommi.ssions  with  which  we  have  become  familiar,  or  than  there 
iii  to  the  requirement  of  a  license  in  other  cases.  The  fact  that 
the  statute  warrants  classification,  which  like  all  classifications 
may  bear  hard  upon  some  individuals,  or  in  exceptional  cases, 
notwithstanding  the  power  given  to  the  Board  to  issue  a  spe- 
cial  lioense,  is  no  greater  infirmity  than  is  incident  to  all  law. 
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But  the  ground  on  which  the  law  is  held  to  fail  is  fundamental 
and  therefore  it  is  unnecessary  to  consider  matters  of  detail. 

The  criterion  of  constitutionality  is  not  whether  we  believe 
the  law  to  be  for  the  public  good.  We  certainly  cannot  be  pre- 
pared to  deny  that  a  reasonable  man  reasonably  might  have  that 
belief  in  view  of  the  legislation  of  Great  Britain,  Victoria  and 
a  number  of  the  States  of  this  Union.  The  belief  is  fortified  by 
a  very  remarkable  collection  of  documents  submitted  on  behalf 
of  the  appellants,  material  here,  I  conceive,  only  as  showing  that 
the  belief  reasonably  may  be  held.  In  Australia  the  power  to 
fix  a  minimum  for  wages  in  the  case  of  industrial  disputes  ex- 
tending beyond  the  limits  of  any  one  State  was  given  to  a  Court, 
and  its  President  wrote  a  most  interesting  account  of  its  opera- 
tion. 29  Harv.  Law  Rev.  13.  If  a  legislature  should  adopt  what 
he  thinks  the  doctrine  of  modem  economists  of  all  schools,  that 
**  freedom  of  contract  is  a  misnomer  as  applied  to  a  contract 
between  an  employer  and  an  ordinary  individual  employee," 
ibid.  25,  I  could  not  pronounce  an  opinion  with  which  I  agree 
impossible  to  be  entertained  by  reasonable  men.  If  the  same 
legislature  should  accept  his  further  opinion  that  industrial 
peace  was  best  attained  by  the  device  of  a  Court  having  the 
above  powers,  I  should  not  feel  myself  able  to  contradict  it,  or 
to  deny  that  the  end  justified  restrictive  legislation  quite  as 
adequately  as  beliefs  concerning  Sunday  or  exploded  theories 
about  usury.  I  should  have  my  doubts,  as  I  have  them  about 
this  statute — ^but  they  would  be  whether  the  bill  that  has  to 
be  paid  for  every  gain,  although  hidden  as  interstitial  detri- 
ments, was  not  greater  than  the  gain  was  worth:  a  matter  that 
it  is  not  for  me  to  decide. 

I  am  of  opinion  that  the  statute  is  valid  and  that  the  decree 
should  be  reversed. 

Note. — The  protection  of  the  health  of  the  community  Is  every- 
where recognized  as  a  proper  subject  of  police  regulation.  Among  the 
innumerable  cases  in  which  it  is  discussed  may  be  noted  Dent  v.  West 
Virginia  (1889),  129  U.  S.  114  (physicians  may  be  required  to  be 
licensed);  Kimmish  v.  Ball  (1889),  129  U.  S.  217,  Rasmussen  v.  Idaho 
(1901),  181  U.  S.  198,  Smith  v.  St.  Louis  Southwestern  Ry.  (1901), 
181  U.  S.  248,  and  Reid  v.  Colorado  (1902),  187  U.  S.  137  (acts  for 
preventing  importation  of  infected  live  stock);  Austin  v.  Tennessee 
(1900),  179  U.  S.  343,  and  Cook  v.  Marshall  County  (1905),  19G  U.  S. 
261  (sale  of  cigarettes);  Powell  v.  Pennsylvania  (18S8),  127  U.  S.  678, 
Schollenberger  v.  Pennsylvania  (1898).  171  U.  S.  1,  and  Collins  v. 
New  Hampshire  (1898),  171  U.  S.  30  (sale  of  oleomargarine);  Lieber- 
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man  v.  Van  De  Carr  (1905),  199  U.  S.  552  (sale  of  milk);  Califoruia 
Reduction  Co.  v.  Sanitary  Reduction  Worlds  (1905),  199  U.  S.  306 
(di8i>osal  of  garbage) ;  Sturges  &  Burns  Mfg.  Co.  v.  Beauchamp  (1914), 
231  U.  S.  320  (prohibiting  the  employment  of  children  of  tender  years 
In  hazardous  industries);  Baccus  v.  Louisiana  (1914),  232  U.  S.  334 
(forbidding  the  sale  of  drugs  by  itinerant  vendors) ;  Reinman  v.  Little 
Rock  (1915),  237  U.  S.  171  (livery  stables  may  be  excluded  from 
certain  areas);  Booth  v.  Indiana  (1915),  237  U.  S.  391  (employers 
may  be  reciuired  to  furnish  suitable  washhouses  for  their  workmen) ; 
Hadacheck  v.  Los  Angeles  (1915),  239  U.  S.  394  (brick  making  may  be 
forbidden  in  certain  districts) ;  Northwestern  Laundry  v.  Des  Moines 
(1916),  239  U.  S.  486  (emission  of  smoke  from  factories  may  be  re- 
strained); Crane  v.  Johnson  (1917),  242  U.  S.  339  (drugless  prac- 
titioners are  subject  to  regulation);  McNaughton  v.  Johnson  (1917), 
242  U.  S.  344  (optometry  is  subject  to  regulation);  Hebe  Company  v. 
Shaw  (1919),  248  U.  S.  297  (sale  of  condensed  milk  from  which  cream 
has  been  removed  may  be  forbidden);  V/hipple  v.  Martinson  (1921), 
256  U.  S.  41  (the  furnishing  of  habit-forming  drugs  may  be  regu- 
lated); Douglas  V.  Noble  (1923),  261  U.  S.  165  (dentists  may  be  re- 
quired to  be  licensed). 


Section  3.    Tub  Protection  op  Morals. 

MUGLER  V.  KANSAS. 

Supreme  Court  of  the  United  States.     1887. 
123  United  States,  623. 

Error  to  the  Supreme  Court  of  the  State  of  Kansas. 

The  fonstitution  of  the  State  of  Kansas  contains  the  follow- 
ing article,  being  art.  15  of  §  10,  which  was  adopted  by  the 
people  November  2,  1880: 

"The  manufacture  and  sale  of  intoxicating  liquors  shall  be 
forever  prohibited  in  tliis  State,  except  for  medical,  scientific, 
nri<l  moohanical  purposes." 

The  legi.slature  of  Kansas  enacted  a  statute  to  carry  this  into 
♦  ffoot.     .     .     . 

The  plaintiff  in  error,  Mugler,  the  proprietor  of  a  brewery  in 
Saline  County,  Kansas,  was  indicted  in  the  District  Court  in  that 
county   in  November,   1881,   for   ofTens  j   against   this   statute. 

Mugler  was  adjudged  to  be  guilty,  and  was  sentenced  to  pay 
a  fine  of  one  hundred  dollars  and  ccjts,  and  motions  for  a  new 
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trial  and  in  arrest  of  judgment  were  overruled.  This  judgment 
being  affirmed  by  the  Supreme  Court  of  the  State  on  appeal,  the 
cause  was  brought  here  by  writ  of  error  on  his  motion.  .  .  . 
[The  case  of  Kansas  v.  Ziebold,  which  was  appealed  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  was 
heard  at  the  same  time.] 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

These  cases  involve  an  inquiry  into  the  validity  of  certain 
statutes  of  Kansas  relating  to  the  manufacture  and  sale  of  intox- 
icating liquors.     .     .     . 

The  general  question  in  each  case  is,  whether  the  foregoing 
statutes  of  Kansas  are  in  conflict  with  that  clause  of  the  Four- 
teenth Amendment,  which  provides  that  "no  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States ;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of 
law."     .     .     . 

In  Foster  v.  Kansas,  112  U.  S.  201,  206,  the  court  said  that 
the  question  as  to  the  constitutional  power  of  a  State  to  prohibit 
the  manufacture  and  sale  of  intoxicating  liquors  was  no  longer 
an  open  one  in  this  court.     .     .     . 

It  is,  however,  contended  that,  although  the  State  may  pro- 
hibit the  manufacture  of  intoxicating  liquors  for  sale  or  barter 
within  her  limits,  for  general  use  as  a  beverage,  *'no  convention 
or  legislature  has  the  right,  under  our  form  of  government,  to 
prohibit  any  citizen  from  manufacturing  for  his  own  use,  or  for 
export,  or  storage,  any  article  of  food  or  drink  not  endangering 
or  affecting  the  rights  of  others."  The  argument  made  in  sup- 
port of  the  first  branch  of  this  proposition,  briefly  stated,  is,  that 
in  the  implied  compact  between  the  State  and  the  citizen  certain 
rights  are  reserved  by  the  latter,  which  are  guaranteed  by  the 
constitutional  provision  protecting  persons  against  being  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law, 
and  with  which  the  State  cannot  interfere;  that  among  those 
rights  is  that  of  manufacturing  for  one's  use  either  food  or 
drink;  and  that  while  according  to  the  doctrines  of  the  Com- 
mune, the  State  may  control  the  tastes,  appetites,  habits,  dress, 
food,  and  drink  of  the  people,  our  system  of  government,  based 
upon  the  individuality  and  intelligence  of  the  citizen,  does  not 
claim  to  control  him,  except  as  to  his  conduct  to  othei*s,  leaving' 
him  the  sole  judge  as  to  all  that  only  alTects  himself. 

It  will  be  observed  that  the  proposition,  and  the  argument 
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made  in  support  of  it,  equally  concede  that  the  right  to  manu- 
facture drink  for  one's  personal  use  is  subject  to  the  condition 
that  such  manufacture  does  not  endanger  or  affect  the  rights  of 
others.  If  such  manufacture  does  prejudicially  affect  the  rights 
and  interests  of  the  community,  it  follows,  from  the  very  prem- 
ises stated,  that  society  has  the  power  to  protect  itself,  by  legis- 
lation, against  the  injurious  consequences  of  that  business.  As 
was  said  in  Munn  v.  Illinois,  94  U.  S.  113,  124,  while  power  does 
not  exist  with  the  whole  people  to  control  rights  that  are  purely 
and  exclusively  private,  government  may  require  **each  citizen 
to  so  conduct  himself,  and  so  use  his  own  property,  as  not  un- 
necessarily to  injure  another." 

But  by  whom,  or  by  what  authority,  is  it  to  be  determined 
whether  the  manufacture  of  particular  articles  of  drink,  either 
for  general  use  or  for  the  personal  use  of  the  maker,  will  inju- 
riou.sly  affect  the  public?  Power  to  determine  such  questions, 
80  as  to  bind  all,  must  exist  somewhere;  else  society  will  be  at 
th^  mercy  of  the  few,  who,  regarding  only  their  own  appetites 
or  passions,  may  be  willing  to  imperil  the  peace  and  security  of 
the  many,  provided  only  they  are  permitted  to  do  as  they  please. 
Under  our  .system  that  power  is  lodged  with  the  legislative 
branch  of  the  government.  It  belongs  to  that  department  to 
exert  what  are  known  as  the  police  powers  of  the  State,  and  to 
determine,  primarily  what  measures  are  appropriate  or  needful 
for  the  protection  of  the  public  morals,  the  public  health,  or 
the  public  safety. 

It  does  not  at  all  follow  that  every  statute  enacted  ostensi])ly 
for  the  promotion  of  these  ends  is  to  be  accepted  as  a  legitimate 
exertion  of  the  police  powers  of  the  State.  There  are,  of  neces- 
sity, limits  beyond  which  legislation  cannot  rightfully  go.  .  .  . 
The  courts  are  not  bound  by  mere  forms,  nor  are  they  to  be 
mi.sled  by  mere  pretenses.  They  are  at  liberty — indeed,  are 
under  a  solemn  duty — to  look  at  the  substance  of  things,  when- 
ever they  enter  upon  the  inquiry  whether  the  legislature  has 
transcended  the  limits  of  its  authority.  If,  therefore,  a  statute 
purporting  to  have  been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  has  no  real  or  substantial 
relation  to  tho.se  objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the  duty  of  the  courts  to 
so  adjudge,  and  thereby  give  effect  to  the  Constitution. 

Keeping  in  view  these  principles,  as  governing  the  relations 
of  the  judicial  and  legi.slative  departments  of  government  with 
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each  other,  it  is  difficult  to  perceive  any  ground  for  the  judiciary 
to  declare  that  the  prohibition  by  Kansas  of  the  manufacture  or 
sale,  within  her  limits,  of  intoxicating  liquors  for  general  use 
there  as  a  beverage,  is  not  fairly  adapted  to  the  end  of  protecting 
the  community  against  the  evils  which  confessedly  result  from 
the  excessive  use  of  ardent  spirits.  There  is  no  justification  for 
holding  that  the  State,  under  the  guise  merely  of  police  regula- 
tions, is  here  aiming  to  deprive  the  citizen  of  his  constitutional 
rights ;  for  we  cannot  shut  out  of  view  the  fact,  within  the  knowl- 
edge of  all,  that  the  public  health,  the  public  morals,  and  the 
public  safety,  may  be  endangered  by  the  general  use  of  intoxi- 
cating drinks ;  nor  the  fact,  established  by  statistics  accessible  to 
everyone,  that  the  idleness,  disorder,  pauperism,  and  crime  exist- 
ing in  the  country  are,  in  some  degree  at  least,  traceable  to  this 
evil.     .     .     . 

It  is  contended  that,  as  the  primary  and  principal  use  of  beer 
is  as  a  beverage ;  as  their  respective  breweries  were  erected  when 
it  was  lawful  to  engage  in  the  manufacture  of  beer  for  every 
purpose ;  as  such  establishments  will  become  of  no  value  as  prop- 
erty; or,  at  least,  will  be  materially  diminished  in  value,  if  not 
employed  in  the  manufacture  of  beer  for  every  purpose ;  the 
prohibition  upon  their  being  so  employed  is,  in  effect,  a  taking 
of  property  for  public  use  withotit  compensation,  and  depriving 
the  citizen  of  his  property  without  due  process  of  law.  In  other 
words,  although  the  State,  in  the  exercise  of  her  police  powers, 
may  lawfully  prohibit  the  manufacture  and  sale,  within  her 
limits,  of  intoxicating  liquors  to  be  used  as  a  beverage,  legisla- 
tion having  that  object  in  view  cannot  be  enforced  against  those 
who,  at  the  time,  happen  to  own  property,  the  chief  value  of 
which  consists  in  its  fitness  for  such  manufacturing  purposes, 
unless  compensation  is  first  made  for  the  diminution  in  the  value 
of  their  property,  resulting  from  such  prohibitory  enactments. 

This  interpretation  of  the  Fourteenth  Amendment  is  inad- 
missible. It  cannot  be  supposed  that  the  States  intended,  by 
adopting  that  Amendment,  to  impose  restraints  upon  the  exercise 
of  their  powers  for  the  protection  of  the  safety,  health,  or  morals 
of  the  community.  In  respect  to  contracts,  the  obligations  of 
wliich  are  protected  against  hostile  state  legislation,  this  court  in 
Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746,  751, 
said  that  the  State  could  not,  by  any  contract,  limit  the  exercise 
of  her  power  to  the  prejudice  of  the  public  health  and  the  public 
morals.     So,  in  Stone  v.  Mississippi,  101  U.  S.  814,  816,  where 
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the  Constitution  was  invoked  against  the  repeal  by  the  State  of  a 
charter,  granted  to  a  private  corporation,  to  conduct  a  lottery, 
and  for  which  that  corporation  paid  to  the  State  a  valuable  con- 
sideration in  money,  the  court  said:  "No  legislature  can  bargain 
away  the  public  health  or  the  public  morals.  The  people  them- 
selves cannot  do  it,  much  less  their  servants.  .  .  .  Govern- 
ment is  organized  Avith  a  view  to  their  preservation,  and  cannot 
divest  itself  of  the  power  to  provide  for  them."  Again,  in  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650,  672 :  ''The 
constitutional  prohibition  upon  state  laws  impairing  the  obliga- 
tion of  contracts  does  not  restrict  the  power  of  the  State  to  pro- 
tect the  public  health,  the  public  morals,  or  the  public  safety, 
as  the  one  or  the  other  may  be  involved  in  the  execution  of  such 
contracts.  Rights  and  privileges  arising  from  contracts  with  a 
State  are  subject  to  regulations  for  the  protection  of  the  public 
health,  the  public  morals,  and  the  public  safety,  in  the  same 
sense,  and  to  the  same  extent,  as  are  all  contracts  and  all  prop- 
erty, whether  owned  by  natural  persons  or  corporations." 

The  principle,  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law,  was  embodied,  in  sub- 
stance, in  the  constitutions  of  nearly  all,  if  not  all,  of  the  States 
at  the  time  of  the  adoption  of  the  Fourteenth  Amendment;  and 
it  lias  never  been  regarded  as 'incompatible  with  the  principle, 
equally  vital,  because  essential  to  the  peace  and  safety  of  society, 
that  all  property  in  this  country  is  held  under  the  implied  obli- 
gation that  the  owner's  use  of  it  shall  not  be  injurious  to  the 
community.    Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  32.    .     .     . 

A  prohibition  simply  upon  the  use  of  property  for  purposes 
that  are  declared,  by  valid  legislation,  to  be  injurious  to  the 
health,  morals,  or  safety  of  the  community,  cannot,  in  any  just 
semic,  be  deemed  a  taking  or  an  appropriation  of  property  for 
the  public  benefit.  Such  legislation  does  not  disturb  the  owner 
in  the  control  or  use  of  his  property  for  lawful  purposes,  nor 
restrict  his  right  to  dispose  of  it,  but  is  only  a  declaration  by  the 
State  that  its  use  by  any  one,  for  certain  forbidden  purposes, 
is  prejudicial  to  the  public  interests.  Nor  can  legislation  of  that 
character  come  within  the  Fourteenth  Amendment,  in  any  case, 
unless  it  is  apparent  that  its  real  object  is  not  to  protect  the  com- 
munity, or  to  promote  the  general  well-being,  but,  under  the 
guise  of  police  regulation,  to  deprive  the  owner  of  his  liberty 
and  property,  without  due  process  of  law.  The  power  which  the 
States  have  of  prohibiting  such  use  by  individuals  of  their  prop- 
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erty  as  will  be  prejudicial  to  the  health,  the  morals,  or  the  safety 
of  the  public,  is  not — and,  consistently  with  the  existence  and 
safety  of  organized  society,  cannot  be — burdened  with  the  con- 
dition that  the  State  must  compensate  such  individual  owners 
for  pecuniary  losses  they  may  sustain,  by  reason  of  their  not 
being  permitted,  by  a  noxious  use  of  their  property,  to  inflict 
injury  upon  the  community.  The  exercise  of  the  police  power 
by  the  destruction  of  property  which  is  itself  a  public  nuisance, 
or  the  prohibition  of  its  use  in  a  particular  way,  whereby  its 
value  becomes  depreciated,  is  very  different  from  taking  prop- 
erty for  public  use,  or  from  depriving  a  person  of  his  property 
without  due  process  of  law.  In  the  one  case,  a  nuisance  only  is 
abated;  in  the  other,  unoffending  property  is  taken  away  from 
an  innocent  owner. 

It  is  true,  that,  when  the  defendants  in  these  cases  purchased 
or  erected  their  breweries,  the  laws  of  the  State  did  not  forbid 
the  manufacture  of  intoxicating  liquors.  But  the  State  did  not 
thereby  give  any  assurance,  or  come  under  an  obligation,  that 
its  legislation  upon  that  subject  would  remain  unchanged.   .    .    . 

Affirmed. 

[Mr.  Justice  Field  delivered  a  separate  opinion.] 


LEISY  v.  HARDIN. 

SuPBEaiE  Court  of  the  Uniteh)  States.     1890. 
135  United  States,  100. 

Error  to  the  Supreme  Court  of  the  State  of  Iowa. 

[The  plaintiffs,  who  were  brewers  doing  business  at  Peoria, 
Illinois,  had  shipped  beer  in  sealed  packages  to  Keokuk,  Iowa, 
where  it  was  offered  for  sale  in  the  original  packages.  A  cer- 
tain quantity  of  the  beer  was  seized  by  Hardin,  the  city  marshal 
of  Keokuk,  under  color  of  authority  of  the  statutes  of  Iowa 
which  forbade  the  manufacture  or  sale  of  intoxicating  liquors,  or 
keeping  them  with  intent  to  sell,  except  for  medicinal,  chemical, 
pharmaceutical  and  sacramental  purposes  as  allowed  in  the  act. 
The  plaintiffs  brought  replevin  against  Hardin  to  recover  the 
beer  seized,  and  the  local  court  gave  judgment  for  the  plaintiffs 
on  the  ground  that  the  State  enactment  was  invalid.  This 
judgment  was  reversed  by  the  Supreme  Court  of  Iowa.] 
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Mb.  CniEP  Justice  Fuller    .     .     .     delivered  the  opinion  of 
the  court.     .     .     . 

While,  by  virtue  of  its  jurisdiction  over  persons  and  property 
within  its  limits,  a  State  may  provide  for  the  security  of  the 
lives,  limbs,  health  and  comfort  of  persons,  and  the  protection 
of  property  so  situated,  yet  a  subject-matter  which  has  been  con- 
fided exclusively  to  Congress  by  the  Constitution  is  not  within 
the  jurisdiction  of  the  police  power  of  the  State,  unless  placed 
there  by  congressional  action.  Henderson  v.  Mayor  of  New 
York.  92  U.  S.  259 ;  R^iilroad  Co.  v.  Husen,  95  U.  S.  465 ;  Walling 
v.  Michigan,  116  U.  S.  466;  Robbins  v.  Shelby  Taxing  District, 
120  U.  S.  489.  The  power  to  regulate  commerce  among  the  States 
is  a  unit,  but  if  particular  subjects  within  its  operation  do  not 
require  the  application  of  a  general  or  uniform  system,  the 
States  may  legislate  in  regard  to  them  with  a  view  to  local  needs 
and  circumstances,  until  Congress  otherwise  directs;  but  the 
power  thus  exercised  by  the  States  is  not  identical  in  its  extent 
with  the  power  to  regulate  commerce  among  the  States.  The 
power  to  pass  laws  in  respect  to  internal  commerce,  inspection 
laws,  quarantine  laws,  health  laws,  and  laws  in  relation  to 
bridges,  ferries,  and  highways,  belongs  to  the  class  of  powers 
pertaining  to  locality,  essential  to  local  intercommunication,  to 
the  progress  and  development  of  local  prosperity,  and  to  the 
protection,  the  safety,  and  welfare  of  society,  originally  neces- 
Karily  belonging  to,  and  upon  the  adoption  of  the  Constitution 
reserved  by,  the  States,  except  so  far  as  falling  within  the  scope 
of  a  power  confided  to  the  general  government.  Where  the 
subject-matter  requires  a  uniform  system  as  between  the  States, 
the  power  controlling  it  is  vested  exclusively  in  Congress,  and 
cannot  be  encroached  upon  by  the  States ;  but  where,  in  relation 
to  the  subject  matter,  different  rules  may  be  suitable  for  different 
localities,  the  States  may  exercise  powers  which,  though  they  may 
be  said  to  partake  of  the  nature  of  the  power  granted  to  the 
general  government,  are  strictly  not  such,  but  are  simply  local 
powers,  which  have  full  operation  until  or  unless  circumscribed 
by  the  action  of  Congress  in  effectuation  of  the  general  power. 
Cooley  V.  Port  Wardens  of  Philadelphia,  12  How.  299. 

It  was  stated  in  the  32d  number  of  the  Federalist  that  the 
States  might  exercise  concurrent  and  independent  power  in  all 
cases  but  three :  First,  where  the  power  was  lodged  exclusively 
in  the  federal  constitution;  second,  where  it  was  given  to  the 
UniUd  StaUs  and  prohibited  to  the  States ;  third,  where,  from 
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the  nature  and  subjects  of  the  power,  it  must  be  necessarily 
exercised  by  the  national  government  exclusively.  But  it  is 
easy  to  see  that  Congress  may  assert  an  authority  under  one  of 
the  granted  powers,  which  would  exclude  the  exercise  by  the 
States  upon  the  same  subject  of  a  different  but  similar  power, 
between  which  and  that  possessed  by  the  general  government  no 
inherent  repugnacy  existed. 

Whenever,  however,  a  particular  power  of  the  general  govern- 
ment is  one  which  must  necessarily  be  exercised  by  it,  and  Con- 
gress remains  silent,  this  is  not  only  not  a  concession  that  the 
powers  reserved  by  the  States  may  be  exerted  as  if  the  specific 
power  had  not  been  elsewhere  reposed,  but,  on  the  contrary,  the 
only  legitimate  conclusion  is  that  the  general  government  in- 
tended that  power  should  not  be  affirmatively  exercised,  and  the 
action  of  the  States  cannot  be  permitted  to  effect  that  which 
would  be  incompatible  with  such  intention.  Hence,  inasmuch  as 
interstate  commerce,  consisting  in  the  transportation,  purchase, 
sale,  and  exchange  of  commodities,  is  national  in  its  character, 
and  must  be  governed  by  a  uniform  system,  so  long  as  Congress 
does  not  pass  any  law  to  regulate  it,  or  allowing  the  States  so  to 
do,  it  thereby  indicates  its  will  that  such  commerce  shall  be  free 
and  untrammelled.  County  of  Mobile  v.  Kimball,  102  U.  S.  691 ; 
Brown  v.  Houston,  114  U.  S.  622,  631 ;  Wabash,  St.  Louis,  etc.. 
Railway  v.  Illinois,  118  U.  S.  557;  Robbins  v.  Shelby  Taxing 
District,  120  U.  S.  489,  493. 

That  ardent  spirits,  distilled  liquors,  ale  and  beer,  are  subjects 
of  exchange,  barter  and  traffic,  like  any  other  commodity  in 
which  a  right  of  traffic  exists,  and  are  so  recognized  by  the  usages 
of  the  commercial  world,  the  laws  of  Congress  and  the  decisions 
of  courts,  is  not  denied.  Being  thus  articles  of  commerce,  can  a 
State,  in  the  absence  of  legislation  on  the  part  of  Congress,  pro- 
hibit their  importation  from  abroad  or  from  a  sister  State?  or 
when  imported  prohibit  their  sale  by  the  importer?  If  tlie  im- 
portation cannot  be  prohibited  without  the  consent  of  Congress, 
when  does  property  imported  from  abroad,  or  from  a  sister 
State,  so  become  part  of  the  common  mas?  of  property  within  a 
State  as  to  be  subject  to  its  unimpeded  control?     .     .     . 

Although  the  precise  question  before  us  was  not  ruled  in  Gib- 
bons V.  Ogden  and  Brown  v.  Maryland,  yet  we  think  it  was  vir- 
tually involved  and  answered,  and  that  this  is  demonstrated, 
among  other  cases,  in  Bowman  v.  Chicago  &  Northwestern  Rail- 
way Co.,  125  U.  S.,  465.    In  the  latter  case,  section  1553  of  the 
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Code  of  the  State  of  Iowa  as  amended  by  c.  143  of  the  acts  of  the 
twentieth  General  Assembly  in  1886,  forbidding  common  car- 
riers to  bring  intoxicating  liquors  into  the  State  from  any  other 
State  or  Territory,  without  first  being  furnished  with   a  cer- 
tificate as  pn^scribed,  was  declared  invalid,  because  essentially  a 
regulation  of  commerce  among  the  States,  and  not  sanctioned  by 
the  authority,  express  or  implied,  of  Congress.     The  opinion  of 
the  court,  delivered  by  Mr.  Justice  Matthews,  the  concurring 
opinion  of  Mr.  Justice  Field,  and  the  dissenting  opinion  by  Mr. 
Justice  Tlarlan,  on  behalf  of  Mr.  Chief  Justice  Waite,  Mr.  Jus- 
tice Gray,  and  himself,  discussed  the  question  involved  in  all 
its  phases ;  and  while  the  determination  of  whether  the  right  of 
transportation   of  an   article  of  commerce   from   one   State  to 
another  includes  by  necessary  implication  the  right  of  the  con- 
signee to  sell  it  in  unbroken  packages  at  the  place  where  the 
transportation  terminates  was  in  terms  reserved,  yet  the  argu- 
ment of  the  majority  conducts  irresistibly  to  that  conclusion,  and 
we  think  we  cannot  do  better  than  repeat  the  grounds  upon 
which  the  decision  was  made  to  rest.    It  is  there  shown  that  the 
transportation  of  freight  or  of  the  subjects  of  commerce,  for  the 
purpose  of  exchange  or  sale,  is  beyond  all  question  a  constituent 
of  commerce  itself;  that  this  was  the  prominent  idea  in  the 
minds  of  the  framers  of  the  Constitution,  when  to  Congress  was 
committed  the  power  to  regulate  commerce  among  the  several 
States;  that  the  power  to  prevent  embarrassing  restrictions  by 
any  State  was  the  end  desired ;  that  the  power  was  given  by  the 
same  words  and  in  the  same  clause  by  which  was  conferred  power 
to  regulate  commerce  with  foreign  nations ;  and  that  it  would  be 
al)surd  to  .suppose  that  the  transmission  of  the  subjects  of  trade 
from  the  State  of  the  buyer,  or  from  the  place  of  production  to 
the  market,  was  not  contemplated,  for  without  that  there  could 
he  no  consummated  trade,  either  with  foreign  nations  or  among 
the  States.     It  is  explained  that  where  State  laws  alleged  to  be 
regulations  of  commerce  among  the  States,  have  been  sustained, 
they  were  laws  which  related  to  bridges  or  dams  across  streams, 
wholly  \%-ithin  the  State,  or  police  or  health  laws,  or  to  subjects 
of  a  kindred  nature,  not  strictly  of  commercial  regulation.    But 
the  transportation  of  pas.sengers  or  of  merchandise  from  one 
State  to  another  is  in  its  nature  national,  admitting  of  but  one 
regulating  power;  and  it  was  to  guard  against  the  possibility 
of  commercial  embarrassments  which  would  result  if  one  State 
could  directly  or  indirectly  tax  persons  or   property  passing 
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through  it,  or  prohibit  particular  property  from  entrance  into 
the  State,  that  the  power  of  regulating  commerce  among  the 
States  was  conferred  upon  the  federal  government.     .     .     . 

The  observations  of  Mr.  Justice  Catron,  in  The  License  Cases, 
5  How.  504,  599,  are  quoted  to  the  effect  that  what  does  not  be- 
long to  commerce  is  within  the  jurisdiction  of  the  police  powei 
of  the  State,  but  that  which  does  belong  to  commerce  is  within 
the  jurisdiction  of  the  United  States;  that  to  extend  the  police 
power  over  subjects  of  commerce  would  be  to  make  commerce 
subordinate  to  that  power,  and  would  enable  the  State  to 
bring  within  the  police  power  ''any  article  of  consumption  that 
a  State  might  wish  to  exclude,  whether  it  belonged  to  that  which 
was  drunk,  or  to  food  and  clothing;  and  with  nearly  equal  claims 
to  propriety,  as  malt  liquors,  and  the  products  of  fruits  other 
than  grapes  stand  on  no  higher  ground  than  the  light  wines  of 
this  and  other  countries,  excluded  in  effect  by  the  law  as  it  now 
stands.  And  it  would  be  only  another  step  to  regulate  real  or 
supposed  extravagance  in  food  and  clothing."  And  Mr.  Justice 
Matthews  thus  proceeds,  p.  493:  "For  the  purpose  of  protect- 
ing its  people  against  the  evils  of  intemperance,  it  has  the  right 
to  prohibit  the  manufacture  within  its  limits  of  intoxicating 
liquors;  it  may  also  prohibit  all  domestic  commerce  in  them  be- 
tween its  own  inhabitants,  whether  the  articles  are  introduced 
from  other  States  or  from  foreign  countries ;  it  may  punish  those 
who  sell  them  in  violation  of  its  laws;  it  may  adopt  any  meas- 
ures tending,  even  indirectly  and  remotely,  to  make  the  policy 
effective — until  it  passes  the  line  of  power  delegated  to  Congress 
under  the  Constitution.  It  cannot,  without  the  consent  of  Con- 
gress, express  or  implied,  regulate  commerce  between  its  peo- 
ple and  those  of  the  other  States  of  the  Union  in  order  to  effect 
its  end,  however  desirable  such  a  regulation  might  be.  .  .  . 
Can  it  be  supposed  that  by  omitting  any  express  declaration  on 
the  subject,  Congress  has  intended  to  submit  to  the  several 
States  the  decision  of  the  question  in  each  locality  of  what  shall 
and  what  shall  not  be  articles  of  traffic  in  the  interstate  com- 
merce of  the  country?  If  so,  it  has  left  to  each  State,  according 
to  its  own  caprice  and  arbitrary  will,  to  discriminate  for  or 
against  every  article  grown,  produced,  manufactured  or  sold  in 
any  State  and  sought  to  be  introduced  as  an  article  of  com- 
merce into  any  other.  If  the  State  of  Iowa  may  prohibit  the 
importation  of  intoxicating  liquors  from  all  other  States,  it  may 
also  include  tobacco,  or  any  other  article,  the  use  or  abuse  of 


1278  CASES  ON  CONSTITUTIONAL  LAW. 

which  it  may  deem  deleterious.  It  may  not  choose,  even,  to  be 
governed  by  considerations  growing  out  of  the  health,  comfort 
or  peace  of  the  community.  Its  policy  may  be  directed  to  other 
ends.  It  may  choose  to  establish  a  system  directed  to  the  pro- 
motion and  benefit  of  its  o^vn  agriculture,  manufactures  or  arts 
of  any  description,  and  prevent  the  introduction  and  sale  within 
its  limits  of  any  or  of  all  articles  that  it  may  select  as  coming 
into  competition  with  those  which  it  seeks  to  protect.  The  police 
power  of  the  State  would  extend  to  such  cases,  as  well  as  to 
those  in  which  it  was  sought  to  legislate  in  behalf  of  the  health, 
peace  and  morals  of  the  people.  In  view  of  the  commercial 
anarchy  and  confusion  that  would  result  from  the  divers  exer- 
tions of  power  by  the  several  States  of  the  Union,  it  cannot  be 
supposed  that  the  Constitution  or  Congress  have  intended  to 
limit  the  freedom  of  commercial  intercourse  among  the  people 
of  the  several  States. "     .     .     . 

The  plaintiffs  in  error  are  citizens  of  Illinois,  are  not  pharma- 
cists, and  have  no  permit,  but  import  into  Iowa  beer,  which  they 
sell  in  original  packages,  as  described.  Under  our  decision  in 
Bowman  v.  Chicago,  etc..  Railway  Co.,  supra,  they  had  the  right 
to  import  this  beer  into  that  State,  and  in  the  view  which  we 
have  expres.sed  they  had  the  right  to  sell  it,  by  which  act  alone 
it  would  become  mingled  in  the  common  mass  of  property  within 
the  State.  Up  to  that  point  of  time,  we  hold  that  in  the  absence 
of  congressional  permission  to  do  so,  the  State  had  no  power  to 
interfere  by  seizure,  or  any  other  action,  in  prohibition  of  im- 
portation and  sale  by  the  foreign  or  non-resident  importer. 
Whatever  our  individual  views  may  be  as  to  the  deleterious  or 
dangerous  qualities  of  particular  articles,  we  cannot  hold  that 
any  articles  which  Congress  recognizes  as  subjects  of  interstate 
commerce  are  not  such,  or  that  whatever  are  thus  recognized  can 
be  controlled  by  state  laws  amounting  to  regulations,  while  they 
retain  that  character;  although,  at  the  same  time,  if  directly 
dangerous  in  themselves,  the  State  may  take  appropriate  meas- 
ures to  guard  against  injury  before  it  obtains  complete  juris- 
diction over  them.  To  concede  to  a  State  the  power  to  exclude, 
directly  or  indirectly,  articles  so  situated,  without  congressional 
permission,  is  to  concede  to  a  majority  of  the  people  of  a  State, 
represented  in  the  state  legislature,  the  power  to  regulate  com- 
mercial intercourse  between  the  States,  by  determining  what 
shall  be  ita  subjects,  when  that  power  was  distinctly  granted  to 
be  exercised  by  the  people  of  the  United  States,  represented  in 
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Congress,  and  its  possession  by  the  latter  was  considered  essen- 
tial to  that  more  perfect  Union  which  the  Constitution  was 
adopted  to  create.  Undoubtedly,  there  is  difficulty  in  drawing 
the  line  between  the  municipal  powers  of  the  one  government 
and  the  commercial  powers  of  the  other,  but  when  that  line  is 
determined,  in  the  particular  instance,  accommodation  to  it,  with- 
out serious  inconvenience,  may  readily  be  found,  to  use  the  lan- 
guage of  Mr.  Justice  Johnson,  in  Gibbons  v.  Ogden,  9  Wheat. 
1,  238,  in  "a  frank  and  candid  co-operation  for  the  general 
good.'' 

The  legislation  in  question  is  to  the  extent  indicated  repugnant 
to  the  third  clause  of  section  8  of  Art.  I  of  the  Constitution  of 
the  United  States,  and  therefore  the  judgment  of  the  Supreme 
Court  of  Iowa  is 

Reversed  and  the  cavuse  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Mr.  Justice  Gray,  with  whom  concurred  Mr.  Justice  Har- 
lan and  LIr.  Justice  Brewer,  dissenting.    .    .    . 
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Supreme  Court  of  the  United  States.     1912. 
225  United  States,  623. 

Error  to  the  Superior  Court  of  Los  Angeles  County,  State  of 
California. 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court. 

In  1908  the  city  of  South  Pasadena,  California,  in  pursuance 
of  police  power  conferred  by  general  law,  passed  an  ordinance 
which  prohibited  any  person  from  keeping  or  maintaining  any 
hall  or  room  in  which  billiard  or  pool  tables  were  kept  for  hire 
or  public  use,  provided  it  should  not  be  construed  to  prevent  the 
proprietor  of  a  hotel  using  a  general  register  for  guests,  and  hav- 
ing twenty-five  bedrooms  and  upwards,  from  maintaining  billiard 
tables  for  the  use  of  regular  guests  only  of  such  hotel,  in  a  room 
provided  for  that  purpose. 

The  plaintiff  in  error  was  arrested  on  the  charge  of  violating 
this  ordinance.  His  application  for  a  writ  of  habeas  corpus  was 
denied  by  the  Court  of  Appeals  and  Supreme  Court  of  the  State. 
In  re  Murphy,  8  Cal.  App.  440;  155  California,  322.    Thereafter 
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the  case  came  ou  for  trial  in  the  Recorder's  Court,  where  the  de- 
fendant testified  that,  at  a  time  when  there  was  no  ordinance  on 
the  subject,  he  had  leased  a  room  in  the  business  part  of  the  city. 
and  at  large  expense  fitted  it  up  with  the  necessary  tables  and 
equipments;  that  the  place  was  conducted  in  a  peaceable  and 
orderly  manner;  that  no  belting  or  gambling  or  unlawful  acts 
of  any  kind  were  permitted,  and  "that  there  was  nothing  in  the 
conduct  of  the  business  which  had  any  tendency  to  immorality  or 
could  in  the  least  affect  the  health,  comfort,  safety  or  morality 
of  the  community  or  those  who  frequented  said  place  of  busi- 
ness.** This  evidence  was  on  motion  excluded  and  testimony  of 
other  witnesses  to  the  same  effect  was  rejected. 

The  defendant  was  found  guilty  and  sentenced  to  pay  a  fine,  or 
in  default  thereof  to  be  imprisoned  in  the  county  jail.  The  con- 
viction was  affirmed  by  the  Superior  Court  of  the  County,  the 
highest  court  to  which  he  could  appeal.  The  case  was  then 
brought  here  by  writ  of  error,  the  plaintiff  contending  that  the 
ordinance  violated  the  provisions  of  the  Fourteenth  Amendment, 
claiming,  in  the  first  place,  that  in  preventing  him  from  main- 
taining a  billiard  hall  it  deprived  him  of  the  right  to  follow  an 
occupation  that  is  not  a  nuisance  per  se,  and  which  therefore 
could  not  be  absolutely  prohibited. 

The  Fourteenth  Amendment  protects  the  citizen  in  his  right  to 
engage  in  any  lawful  business,  but  it  does  not  prevent  legislation 
intended  to  regulate  useful  occupations  which,  because  of  their 
nature  or  location,  may  prove  injurious  or  offensive  to  the  public. 
Neither  does  it  prevent  a  municipality  from  prohibiting  any  busi- 
ness which  is  inherently  vicious  and  harmful.  But,  between  the 
useful  business  which  may  be  regulated  and  the  vicious  business 
which  can  be  prohibited  lie  many  non-useful  occupations,  which 
may,  or  may  not  be  harmful  to  the  public,  according  to  local  con- 
ditions, or  the  manner  in  which  they  are  conducted. 

Playing  at  billiards  is  a  lawful  amusement;  and  keeping  a 
liilliard  hall  is  not,  as  held  by  the  Supreme  Court  of  California 
on  plaintiff's  application  for  habeas  corpus,  a  nuisance  per  se. 
But  it  may  become  such ;  and  the  regulation  or  prohibition  need 
not  be  postponed  until  the  evil  has  become  flagrant. 

That  the  keeping  of  a  billiard  hall  has  a  harmful  tendency  is  a 
fart  rpfjuiring  no  proof,  and  incapable  of  being  controverted  by 
the  testimony  of  the  plaintiff  that  his  business  was  lawfully  con- 
ducted, free  from  gaming  or  anything  which  could  affect  the 
morality  of  the  community  or  of  his  patrons.    The  fact  that  there 
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had  been  no  disorder  or  open  violation  of  the  law  does  not  pre- 
vent the  municipal  authorities  from  taking  legislative  notice  of 
the  idleness  and  other  evils  which  result  from  the  maintenance 
of  a  resort  where  it  is  the  business  of  one  to  stimulate  others  to 
play  bej^ond  what  is  proper  for  legitimate  recreation.  The  ordi- 
nance is  not  aimed  at  the  game  but  at  the  place;  and  where,  in 
the  exercise  of  the  police  power,  the  municipal  authorities  de- 
termine that  the  keeping  of  such  resorts  should  be  prohibited, 
the  courts  cannot  go  behind  their  finding  and  inquire  into  local 
conditions ;  or  whether  the  defendant 's  hall  was  an  orderly  estab- 
lishment, or  had  been  conducted  in  such  manner  as  to  produce 
the  evils  sought  to  be  prevented  by  the  ordinance.  As  said  in 
Booth  V.  Illinois,  184  U.  S.  425,  429 : 

"A  calling  may  not  in  itself  be  immoral,  and  yet  the  tendency 
of  what  is  generally  or  ordinarily  or  often  done  in  pursuing  that 
calling  may  be  towards  that  which  is  admittedly  immoral  or 
pernicious.  If,  looking  at  all  the  circumstances  that  attend,  or 
which  may  ordinarily  attend,  the  pursuit  of  a  particular  calling, 
the  State  thinks  that  certain  admitted  evils  cannot  be  success- 
fully reached  unless  that  calling  be  actually  prohibited,  the 
courts  cannot  interfere,  unless,  looking  through  mere  forms  and 
at  the  substance  of  the  matter,  they  can  say  that  the  statute 
enacted  professedly  to  protect  the  public  morals  has  no  real  or 
substantial  relation  to  that  object,  but  is  a  clear,  unmistakable 
infringement  of  rights  secured  by  the  fundamental  law.'* 

Under  this  principle  ordinances  prohibiting  the  keeping  of 
billiard  halls  have  many  times  been  sustained  by  the  courts. 

Indeed,  such  regulations  furnish  early  instances  of  the  exer- 
cise of  the  police  power  by  cities.  For  Lord  Hale  in  1672  (2 
Keble,  846),  upheld  a  municipal  by-law  against  keeping  bowling 
alleys  because  of  the  known  and  demoralizing  tendency  of  such 
places. 

Under  the  laws  of  the  State,  South  Pasadena  was  authorized  to 
pass  this  ordinance.  After  its  adoption,  the  keeping  of  billiard  or 
pool  tables  for  hire  w^s  unlawful,  and  the  plaintiff  in  error  can- 
not be  heard  to  complain  of  the  money  loss  resulting  from  hav- 
ing invested  his  property  in  an  occupation  which  was  neither 
protected  by  the  state  nor  the  Federal  Constitution,  and  which 
he  was  bound  to  know  could  lawfully  be  regulated  out  of  exist- 
ence. 

There  is  no  merit  in  the  contention  that  ho  was  denied  the 
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equal  protection  of  the  law  because,  while  he  was  prevented  from 
so  doing,  the  owners  of  a  certain  class  of  hotels  were  permitted  to 
keep  a  room  in  which  guests  might  play  at  the  game.  If,  as 
argued,  there  is  no  reasonable  basis  for  making  a  distinction  be- 
tween hotels  with  25  rooms  and  those  with  24  rooms  or  less,  the 
plaintiff  in  error  is  not  in  position  to  complain,  because  not  being 
the  owner  of  one  of  the  smaller  sort,  he  does  not  suffer  from  the 
alleged  discrimination. 

There  is  no  contention  that  these  provisions,  permitting  hotels 
to  maintain  a  room  in  which  their  regular  and  registered  guests 
might  play  were  evasively  inserted,  as  a  means  of  permitting  the 
proprietors  to  keep  tables  for  hire.  Neither  is  it  claimed  that  the 
ordinance  is  being  unequally  enforced.  On  the  contrary,  the  city 
trustees  are  bound  to  revoke  the  permit  granted  to  hotels  in  case 
it  should  be  made  to  appear  that  the  proprietor  suffered  his  rooms 
to  be  used  for  playing  billiards  by  other  than  regular  guests.  If 
he  allowed  the  tables  to  be  used  for  hire  he  would  be  guilty  of  a 
violation  of  the  ordinance  and,  of  course,  be  subject  to  prosecu- 
tion and  punishment  in  the  same  way,  and  to  the  same  extent, 
as  the  defen^lant. 

Affirmed. 

Note, — The  adjustment  between  the  police  power  of  the  States  and 
the  power  of  Congress  to  regulate  Interstate  and  foreign  commerce 
has  led  to  several  conflicts  as  to  which  should  control  the  traffic  In 
Intoxicating  liquors.  In  the  License  Cases  (1847),  5  Howard,  504,  the 
court  held  that  in  the  absence  of  any  assertion  of  the  paramount  au- 
thority of  Congress  the  police  power  of  the  States  should  govern;  but 
when  Lcisy  v.  Hardin  (1890),  135  U.  S.  100,  was  decided  the  doctrine 
of  "the  silence  of  Congress"  had  developed  and  the  License  Cases  were 
overruled.  Had  the  court  chosen  to  hold  that  the  police  power  of  the 
State  continued  to  control  until  it  conflicted  with  the  superior  au- 
thority of  some  express  enactment  of  Congress,  Its  view  would  have 
been  supported  by  the  uniform  attitude  of  organized  society  toward 
the  liquor  traffic  as  far  back  as  historic  records  run.  In  the  oldest 
UwB  known,  the  Babylonian  Code  of  Hammurabi  (about  2250  B.  C.) 
■eca.  108-110,  there  are  police  regulations  concerning  the  sale  of 
liquor.  The  decision  in  the  case  of  Leisy  v.  Hardin  was  followed  by 
the  enactment  of  the  Wilson  Act  of  1890,  26  Stat.  313,  by  which  in- 
toxicating liquors  transported  In  Interstate  commerce  were  made  sub- 
ject to  the  police  power  of  the  States  immediately  "upon  their  arrival" 
therein.  The  constitutionality  of  this  act  was  sustained  In  In  re 
Rahrer  (1891),  140  U.  S.  545.  but  its  effectiveness  was  much  restricted, 
from  the  standpoint  of  the  States  seeking  to  exclude  the  traffic  In 
liquor,  by  the  court's  decision  In  Rhodes  v.  Iowa  (1898),  170  U.  S. 
412,  that  the  word  "arrival"  meant  actual  delivery  to  the  consignee 
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and  not  merely  actual  arrival  within  the  State  of  destination.  See 
also  Rossi  V.  Pennsylvania  (1915),  238  U.  S.  62.  Dissatisfaction  with 
this  result  led  to  the  enactment  in  1913  of  the  Webb-Kenyon  Act,  37 
Stat.  699,  which  prohibits  the  shipment  into  a  State  of  any  intoxicat- 
ing liquor  which  "is  intended  by  any  person  interested  therein  to  be 
received,  possessed,  sold,  or  in  any  manner  used,  either  in  the  original 
package  or  otherwise,  in  violation  of  any  law  of  such  State."  This 
act  was  vetoed  by  President  Taft  on  constitutional  grounds,  but  was 
passed  over  his  veto  and  was  sustained  in  Clark  Distilling  Co.  v. 
Western  Maryland  Ry.  (1917),  242  U.  S.  311.  The  adoption  of  the 
Eighteenth  Amendment  has  not  made  the  foregoing  cases  of  merely 
historical  interest,  for  the  principles  involved  may  appear  in  other 
connections. 

As  to  other  legislation  for  the  protection  of  morals  see  L'Hote  v. 
New  Orleans  (1900),  177  U.  S.  587  (the  segregation  of  prostitutes 
within  a  prescribed  area);  Booth  v.  Illinois  (1902),  184  U.  S.  425  (op- 
tion contracts  in  grain  may  be  forbidden);  Otis  v.  Parker  (1903),  187 
U.  S.  606  (sale  of  stocks  on  margin  may  be  prohibited);  Cronin  v. 
Adams  (1904),  192  U.  S.  108  (the  presence  of  women  in  wine  rooms 
may  be  forbid'den) ;  Ah  Sin  v.  Wittman  (1905),  198  U.  S.  500,  Marvin 
V.  Trout  (1905),  199  U.  S.  212  (gambling  may  be  made  a  criminal 
offense);  Gatewood  v.  North  Carolina  (1906),  203  U.  S.  531  (dealing 
in  futures  may  be  restricted);  Hoke  v.  United  States  (1913),  227 
U.  S.  308  (The  White  Slave  Act,  36  Stat.  824,  forbidding  the  trans- 
portation of  women  in  interstate  commerce  for  an  immoral  purpose,  is 
valid);  St.  Louis  Poster  Advertising  Co.  v.  St.  Louis  (1919),  249  U.  S. 
269  (the  location,  size  and  structure  of  billboards  may  be  regulated  "in 
the  interest  of  the  safety,  morality,  health  and  decency  of  the  com- 
munity"). 


Section  4.     The  Preservation  op  Safety  and  Order. 

ESCANABA  COMPANY  v.  CHICAGO. 

Supreme  Couet  of  the  United  States.    1882. 
107  United  States,  678. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

[The  Escanaba  and  Lake  Michigan  Transportation  Company, 
a  corjDoration  formed  under  the  laws  of  Michigan,  o\vns  and 
operates  a  line  of  steamers  plying  between  various  ports  on  Lake 
Michigan,  but  principally  between  Escanaba,  Mich.,  and  docks 
on  the  south  branch  of  the  Chicago  river.  The  navigable  part 
of  this  stream  lies  almost  wholly  within  the  city  of  Chicago,  and 
consists  of  a  main  stream  and  two  branches  which  divide  the  city 
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into  three  parts  known  locally  as  the  North  Side,  South  Side  and 
West  Side.  Tlic  most  important  part  of  the  business  district  lies 
on  the  South  Side,  and  is  reached  from  the  other  sections  by 
numerous  bride's  over  which  there  is  a  constant  stream  of  traf- 
fic, and  which  are  provided  with  draws  through  which  vessels 
navigating  the  river  may  pass.  In  order  to  prevent  undue  delay, 
particularly  at  the  beginning  and  close  of  business,  the  city  of 
Chicago,  duly  authorized  thereto  by  the  State  of  Illinois,  enacted 
ordinances  providing  that  between  the  hours  of  6  and  7  in  the 
morning  and  5  :30  and  6  :30  in  the  evening,  Sundays  excepted, 
tlie  draNN-s  should  not  be  opened,  while  between  7  A.  M.  and 
5  :30  P.  M.  no  bridge  should  be  opened  for  a  longer  period  than 
ten  minutes,  and  when  closed  it  should  be  kept  closed  for  at 
least  ten  minutes,  if  necessary,  in  order  to  enable  foot-passengers 
and  vehicles  in  waiting  to  pass  over.  The  Escanaba  Company 
sought  to  enjoin  the  enforcement  of  the  ordinance  on  the  ground 
that  it  was  an  unwarranted  interference  wdth  navigation  and 
invalid.  The  Circuit  Court  dismissed  the  bill,  12  Fed.  777,  and 
the  Company  appealed.] 

Mr.  Justice  Field  delivered  the  opinion  of  the  court.     .     .     . 

The  limitation  of  ten  minutes  for  the  passage  of  the  draws  by 
vessels  seems  to  have  been  eminently  wise  and  proper  for  the 
protection  of  the  interests  of  all  parties.  Ten  minutes  is  ample 
time  for  any  vessel  to  pass  the  draw  of  a  bridge,  and  the  allow- 
ance of  more  time  would  subject  foot-passengers,  teams,  and 
other  vcliicles  to  great  inconvenience  and  delays. 

The  complainant  principally  objects  to  this  ten  minutes'  lim- 
itation, and  to  the  a.ssignment  of  the  morning  and  evening  hour 
to  pedestrians  and  vehicles.  It  insists  that  the  navigation  of  the 
river  and  its  branches  should  not  be  thus  delayed ;  and  that  the 
rights  of  commerce  by  vessels  are  paramount  to  the  rights  of 
commerce  by  any  other  way. 

But  in  this  view  the  complainant  is  in  error.  The  rights  of 
each  cL'Lss  are  to  be  enjoyed  witliout  invasion  of  the  equal  rights 
of  others.  Some  concession  must  be  made  on  every  side  for  the 
convenience  and  the  harmonious  pursuit  of  different  occupa- 
tions. Independently  of  any  constitutional  restrictions,  nothing 
would  seem  more  just  and  rca.sonable,  or  better  designed  to  meet 
the  wants  of  the  population  of  an  immense  city,  consistently 
with  the  interests  of  commerce,  than  the  ton  minutes'  rule,  and 
the  assignment  of  the  morning  and  evening  hours  which  the  city 
ordinance  has  prescribed. 
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The  power  vested  in  the  general  government  to  regulate  inter- 
state and  foreign  commerce  involves  the  control  of  the  waters 
of  the  United  States  which  are  navigable  in  fact,  so  far  as  it  may 
be  necessary  to  insure  their  free  navigation,  when  by  them- 
selves or  their  connection  with  other  waters  they  form  a  con- 
tinuous channel  for  commerce  among  the  States  or  with  foreign 
countries.  The  Daniel  Ball,  10  Wall.  557.  Such  is  the  case  with 
the  Chicago  River  and  its  branches.  The  common-law  test  of  the 
navigability  of  waters,  that  they  are  subject  to  the  ebb  and  flow 
of  the  tide,  grew  out  of  the  fact  that  in  England  there  are  no 
waters  navigable  in  fact,  or  to  any  great  extent,  which  are  not 
also  affected  by  the  tide.  That  test  has  long  since  been  discarded 
in  this  country.  Vessels  larger  than  any  which  existed  in  Eng- 
land, when  that  test  was  established,  now  navigate  rivers  and 
inland  lakes  for  more  than  a  thousand  miles  beyond  the  reach 
of  any  tide.  That  test  only  becomes  important  when  considering 
the  rights  of  riparian  owners  to  the  bed  of  the  stream,  as  in  some 
States  it  governs  in  that  matter. 

The  Chicago  River  and  its  branches  must,  therefore,  be  deemed 
navigable  waters  of  the  United  States,  over  which  Congress  under 
its  commercial  power  may  exercise  control  to  the  extent  neces- 
sary to  protect,  preserve,  and  improve  their  free  navigation. 

But  the  States  have  full  power  to  regulate  within  their  limits 
matters  of  internal  police,  including  in  that  general  designation 
whatever  will  promote  the  peace,  comfort,  convenience,  and  pros- 
perity of  their  people.  This  power  embraces  the  construction  of 
roads,  canals,  and  bridges,  and  the  establishment  of  ferries,  and 
it  can  generally  be  exercised  more  wisely  by  the  States  than  by  a 
distant  authority.  They  are  the  first  to  see  the  importance  of 
such  means  of  internal  communication,  and  are  more  deeply 
concerned  than  others  in  their  wise  management.  Illinois  is 
more  immediately  affected  by  the  bridges  over  the  Chicago  River 
and  its  branches  than  any  other  State,  and  is  more  directly  con- 
cerned for  the  prosperity  of  the  city  of  Chicago,  for  the  con- 
venience and  comfort  of  its  inhabitants,  and  the  growth  of  its 
commerce.  And  nowhere  could  the  power  to  control  the  bridges 
in  that  city,  their  construction,  form,  and  strength,  and  the  size 
of  their  draws,  and  the  manner  and  times  of  using  them,  be  bet- 
ter vested  than  with  the  State,  or  the  authorities  of  the  city  upon 
whom  it  has  devolved  that  duty.  When  its  power  is  exercised,  so 
as  to  unnecessarily  obstruct  the  navigation  of  the  river  or  its 
branches,  Congress  may  interfere  and  remove  the  obstruction. 
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If  the  power  of  the  State  and  that  of  the  Federal  government 
come  in  conflict,  the  latter  must  control  and  the  former  yield. 
This  necessarily  follows  from  the  position  given  by  the  Constitu- 
tion to  legishition  in  pursuance  of  it,  as  the  supreme  law  of  the 
land.  But  until  Congress  acts  on  the  subject,  the  power  of  the 
State  over  bridges  across  its  navigable  streams  is  plenary.  This 
doctrine  has  been  recognized  from  the  earliest  period,  and  ap- 
proved in  repeated  cases.     .     .     . 

The  doctrine  declared  in  these  several  decisions  is  in  accord- 
ance with  the  more  general  doctrine  now  firmly  established,  that 
the  commercial  power  of  Congress  is  exclusive  of  State  authority 
only  when  the  subjects  upon  which  it  is  exercised  are  national  in 
their  character,  and  admit  and  require  uniformity  of  regulation 
afTeeting  alike  all  the  States.  Upon  such  subjects  only  that 
authority  can  act  which  can  speak  for  the  whole  country.  Its 
non-action  is  therefore  a  declaration  that  they  shall  remain  free 
from  all  regulation.  Welton  v.  State  of  Missouri,  91  U.  S.  275 ; 
Henderson  v.  Mayor  of  New  York,  92  id.,  259 ;  County  of  Mobile 
V.  Kimball,  102  id.,  691. 

On  the  other  hand,  where  the  subjects  on  which  the  power  may 
be  exercised  are  local  in  their  nature  or  operation,  or  constitute 
mere  aids  to  commerce,  the  authority  of  the  State  may  be  exerted 
for  their  regulation  and  management  until  Congress  interferes 
and  supersedes  it.    As  said  in  the  case  last  cited :  * '  The  uniform- 
ity of  commercial  regulations  which  the  grant  to  Congress  was 
designed  to  secure  against  conflicting  State  provisions,  was  neces- 
sarily intended  only  for  cases  where  such  uniformity  is  prac- 
ticable.   Where,  from  the  nature  of  the  subject  or  the  sphere  of 
ita  operations,  the  case  is  local  and  limited,  special  regulations, 
adapted  to  the  immediate  locality,  could  only  have  been  con- 
templated.    State  action  upon  such  subjects  can  constitute  no 
interference  with  the  commercial  power  of  Congress,  for  when 
that  acts  the  St-ate  authority  is  superseded.     Inaction  of  Con- 
g^ress  upon  these  subjects  of  a  local  nature  or  operation,  unlike 
its  inaction  upon  matters  afTecting  all  the  States  and  requiring 
uniformity  of  regulation,  is  not  to  be  taken  as  a  declaration  that 
nothing  shall  be  done  in  respect  to  them,  but  is  rather  to  be 
deemed  a  declaration  that  for  the  time  being  and  until  it  sees  fit 
to  act  they  may  bo  regulated  by  State  authority." 

Bridges  over  navigable  streams,  which  are  entirely  within  the 
limits  of  a  State,  are  of  the  latter  class.  The  local  authority  can 
belter  appreciate  their  necessity,  and  can  better  direct  the  man- 
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ner  in  which  they  shall  be  used  and  regulated  than  a  government 
at  a  distance.  It  is,  therefore,  a  matter  of  good  sense  and  prac- 
tical wisdom  to  leave  their  control  and  management  with  the 
States,  Congress  having  the  power  at  all  times  to  interfere  and 
supersede  their  authority  whenever  they  act  arbitrarily  and  to 
the  injury  of  commerce. 

It  is,  however,  contended  here  that  Congress  has  interfered, 
and  by  its  legislation  expressed  its  opinion  as  to  the  navigation  of 
Chicago  River  and  its  branches;  that  it  has  done  so  by  acts 
recognizing  the  ordinance  of  1787,  and  by  appropriations  for 
the  improvement  of  the  harbor  of  Chicago. 

The  ordinance  of  1787  for  the  government  of  the  territory  of 
the  United  States  northwest  of  the  Ohio  River,  contained  in  its 
fourth  article  a  clause  declaring  that,  ''The  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence,  and  the  carrying 
places  between  them,  shall  be  common  highways  and  forever  free, 
as  well  to  the  inhabitants  of  the  said  territory  as  to  the  citizens 
of  the  United  States  and  those  of  any  other  States  that  may  be 
admitted  into  the  confederacy,  without  any  tax,  impost,  or  duty 
therefor." 

The  ordinance  was  passed  July  13,  1787,  one  year  and  nearly 
eight  months  before  the  Constitution  took  effect ;  and  although  it 
appears  to  have  been  treated  afterwards  as  in  force  in  the  terri- 
tory, except  as  modified  by  Congress,  and  by  the  act  of  May  7, 
1800,  c.  41,  creating  the  Territory  of  Indiana,  and  by  the  act  of 
February  3,  1809,  c.  13,  creating  the  Territory  of  Illinois,  the 
rights  and  privileges  granted  by  the  ordinance  are  expressly 
secured  to  the  inhabitants  of  those  Territories ;  and  although  the 
act  of  April  18,  1818,  c.  67,  enabling  the  people  of  Illinois  Terri- 
tory to  form  a  constitution  and  State  government,  and  the  reso- 
lution of  Congress  of  Dec.  3,  1818,  declaring  the  admission  of 
the  State  into  the  Union,  refer  to  the  principles  of  the  ordinance 
according  to  which  the  constitution  was  to  be  formed,  its  pro- 
visions could  not  control  the  authority  and  powers  of  the  State 
after  her  admission.  Whatever  the  limitation  upon  her  powers 
as  a  government  whilst  in  a  territorial  condition,  whether  from 
the  ordinance  of  1787  or  the  legislation  of  Congress,  it  ceased  to 
have  any  operative  force,  except  as  voluntarily  adopted  by  her, 
after  she  became  a  State  of  the  Union.  On  her  admission  she  at 
once  became  entitled  to  and  possessed  of  all  the  rights  of  domin- 
ion and  sovereignty  which  belonged  to  the  original  States.  She 
was  admitted,  and  could  be  admitted,  only  on  the  same  footing 
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with  them.  The  lan^'uage  of  the  resolution  admitting  her  is  *'on 
nn  e(|ual  footing  with  the  original  States  in  all  respects  what- 
ever." 3  Stat.  536.  Equality  of  constitutional  right  and  power 
is  the  condition- of  all  the  States  of  the  Union,  old  and  new. 
Illinois,  therefore,  as  was  well  observed  by  counsel,  could  after- 
wards exercise  the  same  power  over  rivers  within  her  limits  that 
Delaware  exercised  over  Black  Bird  Creek,  and  Pennsylvania 
over  the  Schuylkill  River.  Pollard's  Lessee  .v.  Hagan,  3  How. 
212;  Perraoli  v.  First  Municipality,  id.  589;  Strader  v.  Graham, 

10  id.  82. 

But  aside  from  these  considerations,  we  do  not  see  that  the 
clau.se  of  the  ordinance  upon  which  reliance  is  placed  materially 
affects  the  question  before  us.  That  clause  contains  two  provi- 
sions: one  that  the  naviga])le  waters  leading  into  the  Mississippi 
and  the  St.  Lawrence  shall  be  common  highways  to  the  inhabi- 
tants; and  the  other,  that  they  shall  be  forever  free  to  them 
without  any  tax,  impost,  or  duty  therefor.  The  navigation  of  the 
Illinois  River  is  free,  so  far  as  we  are  informed,  from  any  tax, 
impost,  or  duty,  and  its  character  as  a  common  highway  is  not 
affected  by  the  fact  that  it  is  crossed  by  bridges.  All  highways, 
whether  by  land  or  water,  are  subject  to  such  crossings  as  the 
public  necessities  and  convenience  may  require,  and  their  char- 
acter as  such  is  not  changed,  if  the  crossings  are  allowed  under 
reasonable  conditions,  and  not  so  as  to  needlessly  obstruct  the 
use  of  the  highways.  In  the  sense  in  which  the  terms  are  used 
by  publicists  and  statesmen,  free  navigation  is  consistent  with 
ferries  and  ])ridges  across  a  river  for  the  transit  of  persons  and 
merchandi.se  as  the  necessities  and  convenience  of  the  community 
may  require.     .     .     . 

As  to  the  appropriations  by  Congress,  no  money  has  been  ex- 
pended on  the  improvement  of  the  Chicago  River  above  the  first 
bridge  from  the  lake,  kno\vn  as  Rush  Street  Bridge.  No  bridge, 
therefore,  interferes  with  the  navigation  of  any  portion  of  the 
river  which  has  been  thus  improved.  But,  if  it  were  otherwise,  it 
is  not  perceived  how  the  improvement  of  the  navigability  of  the 
stream  can  affect  the  ordinary  means  of  crossing  it  by  ferries 
and  bridges.  The  free  navigation  of  a  stream  does  not  require 
an  abandonment  of  those  means.  To  render  the  action  of  the 
State  invalid  in  constructing  or  authorizing  the  construction  of 
bridges  over  one  of  its  navigable  streams,  the  general  govern- 
ment mast  directly  interfere  so  as  to  supersede  its  authority  and 
annul  what  it  has  done  in  the  matter.     .     .     . 
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From  any  view  of  this  case,  we  see  no  error  in  the  action  of 
the  court  below,  and  this  decree  must  accordingly  be 

Affirmed. 


CITY  OF  CHICAGO  v.  STURGES. 

Supreme  Court  of  the  United  States.     1911. 
222  United  States,  313. 

Error  to  the  Supreme  Court  of  the  State  of  Illinois. 

IMr.  Justice  Lurton  delivered  the  opinion  of  the  court. 

The  only  question  under  this  writ  of  error  is  as  to  the  validity 
of  a  statute  of  the  State  of  Illinois  entitled  ^'An  Act  to  indem- 
nify the  owners  of  property  for  damages  occasioned  by  mobs  and 
riots."    Laws  of  1887,  p.  237.     .     .     . 

It  was  urged  in  the  Illinois  courts  that  the  act  violated  the 
guarantee  of  due  process  of  law  and  the  equal  protection  of  the 
law  as  provided  by  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States. 

By  the  provisions  of  the  statute  referred  to,  a  city  is  made 
liable  for  three-fourths  of  the  damage  resulting  to  propert}^  situ- 
ated therein,  caused  by  the  violence  of  any  mob  or  riotous 
assemblage  of  more  than  twelve  persons,  not  abetted  or  per- 
mitted by  the  negligent  or  wrongful  act  of  the  owner,  etc.  If 
the  damage  be  to  property  not  within  the  city,  then  the  county 
in  which  it  is  located  is  in  like  manner  made  responsible.    .    .    . 

It  is  said  that  the  act  denies  to  the  city  due  process  of  law, 
since  it  imposes  liability  irrespective  of  any  question  of  the 
power  of  the  city  to  have  prevented  the  violence,  or  of  negligence 
in  the  use  of  its  power.  This  was  the  interpretation  placed  upon 
the  act  by  the  Supreme  Court  of  Illinois.  Does  the  law  as  thus 
interpreted  deny  due  process  of  law  ?  That  the  law  provides  for 
a  judicial  hearing  and  a  remedy  over  against  those  primarily 
liable  narrows  the  objection  to  the  single  question  of  legislative 
power  to  impose  liability  regardless  of  fault. 

It  is  a  general  principle  of  our  law  that  there  is  no  individual 
liability  for  an  act  which  ordinary  human  care  and  foresiglit 
could  not  guard  against.  It  is  also  a  general  princii)le  of  the 
same  law  that  a  loss  from  any  cause  purely  accidental  must  rest 
where  it  chances  to  fall.     But  behind  and  above  these  general 
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principles  which  the  law  rcco^izes  as  ordinarily  prevailinj:^, 
there  lies  the  legislative  power,  which,  in  the  absence  of  organic 
restraint,  may  for  the  general  welfare  of  society,  impose  obliga- 
tions and  responsibilities  otherwise  non-existent. 

Primarily,  governments  exist  for  the  maintenance  of  social 
order.  Hence  it  is  that  the  obligation  of  the  government  to 
protect  life,  liberty  and  property  against  the  conduct  of  the  in- 
different, the  careless  and  the  evil-minded  may  be  regarded  as 
lying  at  the  very  foundation  of  the  social  compact.  A  recogni- 
tion of  this  supreme  obligation  is  found  in  those  exertions  of  the 
legislative  power  which  have  as  an  end  the  preservation  of  social 
order  and  the  protection  of  the  welfare  of  the  public  and  of  the 
individual.  If  such  legislation  be  reasonably  adapted  to  the  end 
in  view,  affords  a  hearing  before  judgment,  and  is  not  forbidden 
by  some  other  affirmative  provision  of  constitutional  law,  it  is 
not  to  be  regarded  as  denying  due  process  of  law  under  the  pro- 
visions of  the  Fourteenth  Amendment. 

The  law  in  question  is  a  valid  exercise  of  the  police  power  of 
the  State  of  Illinois.  It  rests  upon  the  duty  of  the  State  to 
protect  its  citizens  in  the  enjoyment  and  possession  of  their 
acquisitions,  and  is  but  a  recognition  of  the  obligation  of  the 
State  to  preserve  social  order  and  the  property  of  the  citizen 
against  the  violence  of  a  riot  or  a  mob.    ^ 

The  State  is  the  creator  of  subordinate  municipal  governments. 
It  vests  in  them  the  police  powers  essential  to  the  preservation 
of  law  and  order.  It  imposes  upon  them  the  duty  of  protecting 
property  situated  within  their  limits  from  the  violence  of  such 
public  breaches  of  the  peace  as  are  mobs  and  riots.  This  duty 
and  obligation  thus  entrusted  to  the  local  subordinate  govern- 
ment is  by  tliis  enactment  emphasized  and  enforced  by  imposing 
upon  the  local  community  absolute  liability  for  property  losses 
resulting  from  the  violence  of  such  public  tumults. 

The  policy  of  imposing  liability  upon  a  civil  subdivision  of 
povcmment  exercising  delegated  police  power  is  familiar  to 
^vory  student  of  the  common  law.  We  find  it  recognized  in  the 
I  'ginning  of  the  police  system  of  Anglo-Saxon  people.  Thus, 
"The  Hundred,"  a  ver>'  early  form  of  civil  subdivision,  was  held 
answerable  for  robberies  committed  within  the  division.  By  a 
s<;ries  of  statutes,  beginning  possibly  in  1285,  in  the  statutes  of 
Winchester,  13  Edw.  I,  c.  1,  coming  on  down  to  the  27th  Eliza- 
Mh,  c.  13,  the  Riot  Act  of  George  I  (1  Geo.  I,  St.  2)  and  Act  of 
f^  George  II,  c.  16,  we  may  find  a  continuous  recognition  of  the 
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principle  that  a  civil  subdivision  entrusted  with  the  duty  of 
protecting  property  in  its  midst  and  with  police  power  to  dis- 
charge the  function,  may  be  made  answerable  not  only  for  negli- 
gence affirmatively  shown,  but  absolutely  as  not  having  afforded 
a  protection  adequate  to  the  obligation.  Statutes  of  a  similar 
character  have  been  enacted  by  several  of  the  States  and  held 
valid  exertions  of  the  police  power.  Darlington  v.  Mayor,  etc., 
of  New  York,  31  N.  Y.  164 ;  Fauvia  v.  New  Orleans,  20  La.  Ann. 
410 ;  County  of  Allegheny  v.  Gibson,  etc.,  90  Pa.  St.  397.  The 
imposition  of  absolute  liabilitj^  upon  the  community  when  prop- 
erty is  destroyed  through  the  violence  of  a  mob  is  not,  therefore, 
an  unusual  police  regulation.  Neither  is  it  arbitrary,  as  not 
resting  upon  reasonable  grounds  of  policy.  Such  a  regulation 
has  a  tendency  to  deter  the  lawless,  since  the  sufferer  must  be 
compensated  by  a  tax  burden  which  will  fall  upon  all  property, 
including  that  of  the  evildoers  as  members  of  the  community. 
It  is  likewise  calculated  to  stimulate  the  exertions  of  the  indif- 
ferent and  the  law-abiding  to  avoid  the  falling  of  a  burden  which 
they  must  share  with  the  lawless.  In  that  it  directly  operates 
on  and  affects  public  opinion,  it  tends  strongly  to  the  upholding 
of  the  empire  of  the  law. 

There  remains  the  contention  that  the  act  discriminates  be- 
tween cities  and  villages  or  other  incorporated  towns. 

The  liability  is  imposed  upon  the  city  if  the  property  be  within 
the  limits  of  a  city ;  if  not,  then  upon  the  county.  The  classifica- 
tion is  not  an  unreasonable  one.  A  city  is  presumptively  the 
more  populous  and  better  organized  community.  As  such  it  may 
well  be  singled  out  and  made  exclusively  responsible  for  the  con- 
sequence of  riots  and  mobs  to  property  therein. 

The  county,  which  includes  the  city  and  other  incorporated 
subdivisions,  is,  not  unreasonably,  made  liable  to  aU  sufferers 
whose  property  is  not  within  the  limits  of  a  city. 

The  power  of  the  State  to  impose  liability  for  damage  and 
injury  to  property  from  riots  and  mobs  includes  the  power  to 
make  a  classification  of  the  subordinate  municipalities  upon 
which  the  responsibility  may  be  imposed.  It  is  a  matter  for  the 
exercise  of  legislative  discretion,  and  the  equal  protection  of  the 
law  is  not  denied  where  the  classification  is  not  so  unreasonable 
or  extravagant  as  to  be  a  mere  arbitrary  mandate.     .     .     . 

Judgment  affirmed. 
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BARRETT,   PRESIDENT    OF   ADAMS    EXPRESS    CO.    v. 
CITY  OF  NEW  YORK. 

CITY   OF   NEW   YORK   v.    BARRETT,    PRESIDENT    OF 
ADAMS  EXPRESS  CO. 

6urEEME  Court  of  the  United  Staitss.     1914. 
232  United  States,  14. 

Appeal  and  cross-appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  restrain  the  enforcement  against  the 
Adams  Express  Company  of  a  group  of  ordinances  of  the  Board 
of  Aldermen  of  the  City  of  New  York,  upon  the  ground  that,  as 
applied  to  that  company,  these  ordinances  constitute  an  uncon- 
atitutional  interference  with  interstate  commerce  and  deny  t')  it 
the  equal  protection  of  the  laws.  The  ordinances  are  contained 
in  Chapter  7  of  the  Code  of  Ordinances  adopted  in  the  year 
1906,  as  amended.     .     .     . 

The  chapter  relates  to  specified  businesses  in  which  no  one  is 
permitted  to  engage  except  under  an  annual  license  granted  by 
the  Mayor  and  revocable  by  him.  Among  these  is  the  business 
of  "expressmen"  (§§  305,  306).  It  is  provided  that  no  person 
is  to  be  licensed  "except  a  citizen  of  the  United  States  or  one 
who  has  regularly  declared  intention  to  become  a  citizen" 
(§  307).  The  licen.se  fee  is  "for  each  express  wagon,"  five  dol- 
lars, and  "for  each  driver  of  any  licensed  vehicle,"  fifty  cents, 
with  provision  for  renewal  at  one-half  these  rates  (§  308). 
Ever}'  person  driving  a  licensed  "express"  is  to  be  "licensed  as 
Kuch  driver,  and  every  application  for  such  license  shall  be  in- 
dorsed, in  writing  by  two  reputable  residents  of  The  City  of 
New  York  testifying  to  the  competence  of  the  applicant" 
(§  315).  Every  vehicle  "kept  or  used  for  the  conveyance  of 
bappapo,  packages,  parcels,  and  other  articles  within  or  through 
The  City  of  New  York  for  pay"  is  to  be  deemed  a  public  ex- 
press (§  330).  It  is  to  bear  a  designation  according  with  its 
official  number  (§  331).  Its  owner  is  to  give  a  bond  to  the 
State  for  "every  vehicle  licensed  in  a  penal  sum  of  $100,  with 
sufficient  surety,  approved  by  the  Mayor  or  Chief  of  the  Bureau 
of  Licenses  conditioned  for  the  safe  and  prompt  delivery"  of 
all  article?    (§   332).     Provision  is  also  made  for  the  regular 
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inspection  of  ''all  licensed  vehicles  and  places  of  business" 
(§  374),  the  report  of  any  change  of  residence  to  the  Bureau 
of  Licenses  (id.),  the  exhibition  of  licenses  upon  demand  (§  375), 
and  the  display  of  the  prescribed  letters  and  numbers  (§  376). 
Penalties  are  provided  for  the  violation  of  these  requirements, 
and  any  person  carrying  on  any  business  regulated  by  the  ordi- 
nance, without  license,  is  guilty  of  a  misdemeanor  (§§  307,  315, 
379). 

The  Adams  Express  Company,  an  unincorporated  association 
organized  under  the  laws  of  Now  York,  has  been  engaged  in  in- 
terstate commerce,  as  a  common  carrier  of  packages,  since  the 
3^ear  1854.  It  transacts  its  business  in  many  States ;  and  in  the 
City  of  New  York  it  handles  daily  about  50,000  interstate  ship- 
ments, employing  341  wagons  and  68  automobiles.  About  one- 
half  of  these  wagons  are  stabled  in  Jersey  City.  .  .  .  The  in- 
terstate business,  however,  in  the  number  of  packages,  comprises 
ninety-eight  per  cent  of  the  total  business  transacted  in  New 
York  City,  and,  it  being  impracticable  to  effect  a  separation,  the 
local  and  the  other  intrastate  shipments  are  handled  in  the  same 
vehicles,  and  by  the  same  men,  that  are  employed  in  connection 
with  the  interstate  transportation.  It  was  not  until  recently 
that  the  City  sought  to  compel  the  Company,  in  the  transaction 
of  this  business,  to  comply  with  its  license  ordinances,  although 
there  have  been  ordinances  requiring  licenses  for  both  express 
wagons  and  their  drivers  for  over  fifty  years.  ...  In  the 
fall  of  1910,  however,  at  a  time  when  the  business  of  the  Com- 
pany was  interrupted  by  a  strike  of  its  drivers,  and  it  was  en- 
deavoring to  replace  those  who  had  stopped  work,  the  City 
through  its  officers  undertook  to  enforce  the  ordinances  with 
respect  to  all  the  wagons  and  drivers  of  ihe  Company,  threaten- 
ing to  arrest  unlicensed  drivers  of  unlicensed  wagons  notwith- 
standing they  might  be  engaged  in  interstate  transportation,  and 
to  remove,  if  necessary,  unlicensed  wagons  from  the  streets. 
This  was  the  occasion  of  the  present  suit. 

The  Circuit  Court  held  that  sections  305  and  306  were  inop- 
erative so  far  as  they  purported  to  require  the  complainant  to 
obtain  a  local  license  for  transacting  its  interstate  business,  and 
further,  that  the  requirement  of  licenses  as  to  express  automo- 
biles and  chauffeurs  had  been  superseded  by  a  state  statute 
(Laws  of  1910,  c.  374).  To  this  extent  the  City,  and  its  officers 
who  were  codefendants,  were  enjoined.  But  with  respect  to  the 
payment  of  license  fees  for  express  wagons  and  drivers,  and 


1294  CASES  ON  CONSTITUTIONAL  LAW. 

the  other  regulations  which  we  have  briefly  described,  the  court 
held  that  the  enactments  were  valid  and  an  injunction  was  re- 
fused. 189  Fed.  Rep.  268.  Both  parties  appeal,  the  Company 
insisting  that  it  was  entitled  to  the  entire  relief  sought,  and  the 
City,  that  no  relief  whatever  should  have  been  granted. 

In  restraining  the  enforcement  of  sections  305  and  306,  as 
stated,  we  think  that  the  court  was  right.  ...  If  the  above- 
mentioned  sections  are  to  be  deemed  to  require  that  a  license 
must  be  obtained  as  a  condition  precedent  to  conducting  the 
interstate  business  of  an  express  company,  we  are  of  the  opinion 
that,  so  construed,  they  would  be  clearly  unconstitutional.  It  is 
insisted  that,  under  the  authority  of  the  State,  the  ordinances 
were  adopted  in  the  exercise  of  the  police  power.  But  that  does 
not  justify  the  imposition  of  a  direct  burden  upon  interstate 
commerce.  Undoubtedly,  the  exertion  of  the  power  essential  to 
assure  needed  protection  to  the  community  may  extend  inciden- 
tally to  the  operations  of  a  carrier  in  its  interstate  business,  pro- 
vided it  does  not  subject  that  business  to  unreasonable  demands 
and  is  not  opposed  to  Federal  legislation.  ...  It  must, 
however,  be  confined  to  matters  which  are  appropriately  of  local 
concern.  It  must  proceed  upon  the  recognition  of  the  right 
secured  by  the  Federal  Constitution.  Local  police  regulations 
cannot  go  so  far  as  to  deny  the  right  to  engage  in  interstate 
commerce,  or  to  treat  it  as  a  local  privilege  and  prohibit  its 
exercise  in  the  absence  of  a  local  license.  ...  As  was  said 
by  this  court  in  Crutcher  v.  Kentucky,  141  U.  S.  p.  58,  "a  state 
law  is  unconstitutional  and  void  which  requires  a  party  to  take 
out  a  license  for  carrying  on  interstate  commerce,  no  matter 
how  specious  the  pretext  may  be  for  imposing  it.** 

The  requirements  of  sections  305  and  306,  with  the  schedule 
of  fees  in  section  308,  cannot  be  regarded  as  imposing  a  fee, 
or  tax,  for  the  u.se  of  the  streets;  if  they  were  such,  the  question 
would  at  once  arise  as  to  the  validity  of  the  discrimination 
involved  in  such  an  exaction.  Nor  can  they  be  considered  as  a 
regulation  in  the  interest  of  safety  in  street  traffic.  Other  ordi- 
nances provide  for  the  "rules  of  the  road"  to  which  wagons  of 
cxprefvs  companies,  as  well  as  those  of  other  persons,  are  subject 
(Code  of  (')rdinances,  c.  12).  The  sections  now  under  consider- 
ation constitute  a  regulation  of  the  express  "business."  Article 
I  is  entitled,  "Business  Requiring  a  License;*'  section  305,  con- 
taining the  enumeration,  provides  that  "the  following  businesses 
must  be  duly  licensed;"  and  section  306  that  "no  person  shall 
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engage  in  or  carry  on  any  such  business  without  a  license  there- 
for" under  a  stated  penalty.  .  .  .  The  right  of  public  con- 
trol, in  requiring  such  a  license,  is  asserted  by  virtue  of  the  char- 
acter of  the  employment,  but  while  such  a  requirement  may  be 
proper  in  the  case  of  local  or  intrastate  business,  it  cannot  be 
justified  as  a  prerequisite  to  the  conduct  of  the  business  that  is 
interstate.  Not  only  is  the  latter  protected  from  the  action  of 
the  State,  either  directly  or  through  its  municipalities,  in  laying 
direct  burdens  upon  it,  but,  in  the  present  instance,  Congress 
has  exercised  its  authority  and  has  provided  its  own  scheme  of 
regulation  in  order  to  secure  the  discharge  of  the  public  obliga- 
tions that  the  business  involves.  Act  of  June  29,  1906,  c.  3591, 
34  Stat.  584.     .     .     . 

It  would  seem  to  follow,  necessarily,  that  the  annual  license 
fees  prescribed  by  section  308  .  .  .  cannot  be  exacted,  so 
far  as  the  interstate  business  is  concerned.  They  cannot  be 
regarded  as  coming  within  the  category  of  inspection  fees,  which 
are  sustained  when  fairly  commensurate  with  the  cost  of  local 
supervision  of  such  matters  as  are  under  local  control.  .  .  . 
The  provisions  of  section  308  are  inseparably  connected  with 
those  of  sections  305  and  306.  The  sums  fixed  "for  each  ex- 
press wagon"  and  "for  each  driver"  measure  the  amount  to 
be  exacted  for  the  granting  of  the  license  required  for  the  carry- 
ing on  of  business.  And  it  is  difficult  to  see  how  the  payment 
can  be  enforced  as  to  the  interstate  business  if  the  taking  out  of 
the  license  therefor  cannot  be  compelled. 

Similar  considerations  are  controlling  with  respect  to  the  pro- 
vision of  section  332  for  the  giving  of  Kcense  bonds.  This  in 
terms  is  related  to  the  requirement  of  section  305.  It  is  provided 
that  a  bond  shall  be  given  ' '  for  each  and  every  vehicle  licensed ' ' 
and  it  is  to  be  conditioned  "for  the  safe  and  prompt  delivery  of 
all  baggage,  packages,"  etc.,  entrusted  to  the  owner  or  driver 
"of  any  such  licensed  express."  As  applied  to  the  Company's 
business  of  interstate  transportation,  it  must  fall  with  the  pro- 
vision regarding  the  license,  and,  further,  it  must  be  regarded 
as  repugnant  to  the  exclusive  control  asserted  by  Congress  in 
occupying  the  field  of  regulation  with  regard  to  the  obligations 
to  be  assumed  by  interstate  express  carriers.     .     .     . 

Section  315  provides  for  separate  licenses  for  drivers.  We 
may  assume  the  propriety  of  suitable  provision  to  insure  careful 
driving  over  the  city  streets  and  the  existence  of  ample  power  to 
meet  this  local  necessity.    It  is  also  clear  that  regulations  for  this 
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purpose,  wlien  the  movement  of  interstate  traffic  is  involved, 
should  be  entirely  reasonable  and  should  not  arbitrarily  restrict 
the  facilities  upon  which  it  must  depend.  If  the  provision  of 
section  315  could  be  regarded  as  severable  from  the  requirement 
of  a  license  for  the  conduct  of  business,  we  should  still  have  great 
difficulty  in  sustaining  it  as  a  reasonable  regulation  with  regard 
to  drivers  employed  in  the  interstate  transportation  which  has 
been  described.  Reading  section  315  in  connection  with  section 
307,  as  we  understand  the  City  contends  it  should  be  read,  no 
driver  can  be  licensed  except  a  citizen  of  the  United  States  or 
one  who  has  regularly  declared  intention  to  become  a  citizen,  and 
the  a.ssurance  of  his  qualifications  does  not  depend  simply  upon 
the  applicant's  ability  to  meet  appropriate  tests  so  as  to  satisfy 
the  offiicial  judgment,  but  the  application  must  be  accompanied 
by  the  indorsement  in  writing  of  two  reputable  residents  of  the 
city  testifying  to  his  competence.  When  the  importance  to  the 
entire  country  of  promptness  and  facility  in  the  conduct  of  the 
business  of  the  express  companies  in  New  York  City,  and  the 
obvious  convenience  of  their  being  able  to  secure  drivers  in  Jer- 
sey City  as  well  as  in  New  York,  are  considered,  the  provision 
would  seem  to  be  unnecessarily  burdensome.  We  are  not  called 
upon,  however,  to  decide  this  point.  Section  315  relates  exclu- 
sively to  drivers  of  a  "licensed  hack  or  express.*'  There  is  no 
such  provision  as  to  drivers  of  wagons  generally.  While  the 
driver's  license  is  separate,  the  ordinance  refers  only  to  such 
drivers  a.s  are  employed  in  the  business  for  the  carrying  on  of 
which  a  license  may  be  required.  Whatever  might  otherwise  be 
the  City's  power  as  fo  the  regulation  of  drivers,  this  provision 
cannot  be  divorced  from  the  license  scheme  of  which  it  is  a 
part.     .     .     . 

We  conclude  that  the  complainant  was  entitled  to  an  injunc- 
tion restraining  the  enforcement  of  the  ordinances  in  question 
npainst  the  Company  with  respect  to  the  conduct  of  its  interstate 
bu.sine.ss  and  its  wagons  and  drivers  employed  in  interstate  com- 
mf-rce.  In  this  view  it  is  unneces.sary  to  consider  whether  the 
'■•■<llnanccs  have  been  superseded,  as  to  automobiles,  by  the  state 
Mite. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  case  is 
remanded  to  the  District  Court,  with  direction  to  enter  a  decree 
in  favor  of  the  complainant  in  conformity  with  this  opinion. 

It  is  so  ordered. 
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ATLANTIC   COAST  LINE  RAILROAD   COMPANY  v. 
STATE  OF  GEORGIA. 

Supreme   Court  of  the  United    States.      1914. 
234  United  States,  280. 

Error  to  the  Court  of  Appeals  of  the  State  of  Georgia. 

Mr.  Justice  PIugiies  delivered  the  opinion  of  the  court. 

The  Atlantic  Coast  Line  Railroad  Company,  the  plaintiff  in 
error,  was  convicted  of  violating  a  statute  of  the  State  of  Georgia 
known  as  the  ''headlight  law."  Pub.  Laws  (Ga.),  1908,  pp.  50, 
51;  Civil  Code,  §§  2697,  2698.  In  defense  it  was  insisted  that 
the  act  contravened  the  commerce  clause  and  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.     .     .     . 

The  material  portions  of  the  Statute  are  as  follows : 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  Geor- 
gia, and  it  is  hereby  enacted  by  authority  of  the  same,  That  all 
railroad  companies  are  hereby  required  to  equip  and  maintain 
each  and  every  locomotive  used  by  such  company  to  run  on  its 
main  line  after  dark  with  a  good  and  sufficient  headlight  which 
shall  consume  not  less  than  three  hundred  watts  at  the  arc,  and 
with  a  reflector  not  less  than  twenty-three  inches  in  diameter, 
and  to  keep  the  same  in  good  condition.  The  word  main  line  as 
used  herein  means  all  portions  of  the  railway  line  not  used  solely 
as  yards,  spurs,  and  side  tracks.'*     .     .     . 

The  contention  is  made  that  this  act  deprives  the  company  of 
its  liberty  of  contract,  and  of  its  property,  without  due  process 
of  law.  It  compels  the  disuse  of  a  material  part  of  the  company's 
present  equipment  and  the  substitution  of  a  new  appliance.  The 
use  of  locomotive  headlights,  however,  is  directly  related  to 
safety  in  operation.  It  cannot  be  denied  that  the  protective 
power  of  government,  subject  to  which  the  carrier  conducts  its 
business  and  manages  its  property,  extends  as  well  to  the  regu- 
lation of  this  part  of  the  carrier's  equipment  as  to  apparatus 
for  heating  cars  or  to  automatic  couplers.  The  legislature  may 
require  an  adequate  headlight,  and  whether  the  carrier's  practice 
is  properly  conducive  to  safety,  or  a  new  method  affording 
greater  protection  should  be  substituted,  is  a  matter  for  the  legis- 
lative judgment.  But  it  is  insisted  that  the  legislature  has  gone 
beyond  the  limits  of  its  authority  in  making  the  specific  require- 
ments contained  in  the  act  as  to  the  character  and  power  of  the 
light  and  the  dimensions  of  the  reflector.    This  argument  ignores 
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the  established  principle  that  if  its  action  is  not  arbitrary — is 
reasonably  related  to  a  proper  purpose — the  legislature  may 
select  the  means  which  it  deems  to  be  appropriate  to  the  end  to 
be  achieved.  It  is  not  bound  to  content  itself  with  general  direc- 
tions when  it  considers  that  more  detailed  measures  are  neces- 
sary to  attain  a  legitimate  object.  Particularization  has  had 
many  familiar  illustrations  in  cases  where  there  has  been  a  con- 
viction of  the  need  of  it,  as,  for  example,  in  building  regulations 
and  in  provisions  for  safeguarding  persons  in  the  use  of  danger- 
ous macliinery.  So  far  as  governmental  power  is  concerned,  w^e 
know  of  no  ground  for  an  exception  in  the  case  of  a  locomotive 
headlight. 

It  cannot  be  said  that  the  legislature  acted  arbitrarily  in  pre- 
scribing electric  light,  in  preference  to  others,  or  that,  having 
made  this  selection,  it  was  not  entitled  to  impose  minimum 
requirements  to  be  observed  in  the  use  of  the  light.  .  .  . 
Assuming  that  there  is  room  for  differences  of  opinion,  this  fact 
docs  not  preclude  the  exercise  of  the  legislative  discretion.  So 
far  as  the  question  was  one  simply  of  expediency — as  to  the  best 
method  to  provide  the  desired  security — it  was  within  the  com- 
petency of  the  legislature  to  decide  it.     .     .     . 

We  conclude  that  there  is  no  valid  objection  to  the  statute 
upon  the  ground  that  it  deprives  the  carrier  of  liberty  or  prop- 
erty without  due  process  of  law.     .     .     . 

Finally,  it  is  urged  that  the  statute  constitutes  an  unwarrant- 
able interference  with  interstate  commerce.  The  locomotive, 
with  respect  to  which  the  accusation  was  made,  was  at  the  time 
being  regularly  used  in  the  hauling  of  interstate  freight  trains 
over  the  company's  main  line  of  railroad  and  was  equipped 
with  an  oil  headlight.  The  statute,  as  the  Supreme  Court  of  the 
State  said,  was  not  directed  against  interstate  commerce,  but  it 
was  held  that  it  incidentally  applied  to  locomotives  used  in  haul- 
ing interstate  trains  while  these  were  moving  on  the  main  line 
in  the  State  of  Georgia.  This  being  so,  the  act  is  said  to  be 
mt  to  the  exclusive  power  of  Congress.  It  is  argued  that 
1.  ti.-rgia  may  prescribe  an  electric  headlight,  other  States 
through  which  the  road  runs  may  require  headlights  of  a  dif- 
ferent Bort;  that,  for  example,  some  may  demand  the  use  of 
acetylene,  and  that  others  may  require  oil;  and  that,  if  state 
requirements  conflict,  it  will  be  necessary  to  carry  additional 
apparatus  and  to  make  various  adjustments  at  state  lines  which 
would  delay  and  inconvenience  interstate  traffic. 
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The  argument  is  substantially  the  same  as  that  which  was 
strongly  presented  to  the  court  in  New  York,  New  Haven  & 
Hartford  R.  R.  Co.  v.  New  York,  165  U.  S.  628,  where  the  plain- 
tiff in  error  was  held  subject  to  penalty  for  the  violation  of  a 
New  York  statute  which  in  substance  made  it  unlawful  for  any 
steam  railroad  doing  business  in  that  State  to  heat  its  passenger 
cars,  on  any  other  than  mixed  trains,  by  any  stove  or  furnace 
kept  inside  of  the  car  or  suspended  therefrom.  The  railroad 
company  was  a  Connecticut  corporation  having  but  a  few  miles 
of  road  within  the  State  of  New  York  and  operating  through 
trains  from  New  York  through  Connecticut  to  I\Iassachusetts. 
As  this  court  said  in  its  opinion,  the  argument  was  made  that  ' '  a 
conflict  between  state  regulations  in  respect  of  the  heating  of 
passenger  cars  used  in  interstate  commerce  would  make  safe  and 
rapid  transportation  impossible ;  that  to  stop  an  express  train  on 
its  trip  from  New  York  to  Boston  at  the  Connecticut  line  in  order 
that  passengers  may  leave  the  cars  heated  as  required  by  New 
York,  and  get  into  other  cars  heated  in  a  different  mode  in  con- 
formity with  the  laws  of  Connecticut,  and  then  at  the  Massachu- 
setts line  to  get  into  cars  heated  by  still  another  mode  as  required 
by  the  laws  of  that  Commonwealth,  would  be  a  hardship  on 
travel  that  could  not  be  endured.**  But  the  court  ruled  that 
these  ''possible  inconveniences"  could  not  affect  ''the  question 
of  power  in  each  State  to  make  such  reasonable  regulations  for 
the  safety  of  passengers  on  interstate  trains  as,  in  its  judgment, 
all  things  considered,  is  appropriate  and  effective."  165  U.  S. 
632,  633. 

In  thus  deciding,  the  court  applied  the  settled  principle  that, 
in  the  absence  of  legislation  by  Congress,  the  States  are  not 
denied  the  exercise  of  their  power  to  secure  safety  in  the  physical 
operation  of  railroad  trains  within  their  territory,  even  though 
such  trains  are  used  in  interstate  commerce.  That  has  been  tlie 
law  since  the  beginning  of  railroad  transportation.  It  was  not 
intended  that,  pending  Federal  action,  the  use  of  such  agencies, 
which,  unless  carefully  guarded,  was  fraught  with  danger  to  the 
community,  should  go  unregulated,  and  that  the  States  should 
be  without  authority  to  secure  needed  local  protection.  Tlie 
requirements  of  a  State,  of  course,  must  not  be  arbitrary  or  pass 
beyond  the  limits  of  a  fair  judgment  as  to  what  the  exigency 
demands,  but  they  are  not  invalid  because  another  State,  in  the 
exercise  of  a  similar  power,  may  not  impose  the  same  regula- 
tion.   We  may  repeat  what  was  said  in  Smith  v.  Alabama,  124 
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U.  S.  465,  481,  482:  "It  is  to  be  remembered  that  railroads 
are  not  natural  highways  of  trade  and  commerce.  .  .  .  The 
places  where  they  may  be  located,  and  the  plans  according  to 
which  they  must  be  constructed,  are  prescribed  by  the  legisla- 
tion of  the  State.  Their  operation  requires  the  use  of  instru- 
ments and  agencies  attended  with  special  risks  and  dangers,  the 
proper  management  of  which  involves  peculiar  knowdedge,  train- 
ing, skill,  and  care.  The  safety  of  the  public  in  person  and 
property  demands  the  use  of  specific  guards  and  precautions. 

.  .  The  rules  prescribed  for  their  construction  and  for 
their  management  and  operation,  designed  to  protect  persons 
and  property,  otherwise  endangered  by  their  use,  are  strictly 
within  the  limits  of  the  local  law.  They  are  not  per  se  regula- 
tions of  commerce;  it  is  only  when  they  operate  as  such  in  the 
circumstances  of  their  application,  and  conflict  with  the  ex- 
pressed or  presumed  will  of  Congress  exerted  on  the  same  sub- 
ject, that  they  can  be  required  to  give  way  to  the  supreme  au- 
thority of  the  Constitution."     .     .     . 

If  there  is  a  conflict  in  such  local  regulations,  by  which  inter- 
state commerce  may  be  inconvenienced — if  there  appears  to  be 
need  of  standardization  of  safety  appliances  and  of  providing 
rules  of  operation  which  will  govern  the  entire  interstate  road 
irrespective  of  state  boundaries — there  is  a  simple  remedy;  and 
it  cannot  be  a.ssumed  that  it  will  not  be  readily  applied  if  there 
be  real  occasion  for  it.  That  remedy  does  not  rest  in  a  denial 
to  the  State,  in  the  absence  of  conflicting  Federal  action,  of  its 
power  to  protect  life  and  property  within  its  borders,  but  it  does 
lie  in  the  exercise  of  the  paramount  authority  of  Congress  in  its 
control  of  interstate  commerce  to  establish  such  regulations  as 
in  its  judfrmcnt  may  be  deemed  appropriate  and  sufificient.  Con- 
gress, when  it  pleases,  may  give  the  rule  and  make  the  standard 
to  he  observed  on  the  interstate  highway.     .     .     . 

The  judgment  is  affirmed.  Affirmed. 

N"T^— Much  of  the  legislation  of  the  States  for  the  preservation  of 
the  safety  of  the  community  has  to  do  with  railways.  When  they  have 
not  voluntarily  adopted  suitable  precautions,  they  have  sometimes 
been  subjected  to  drastic  measures  which  the  courts  have  sustained. 
In  Minneapolis  &  St.  Louis  Ry.  v.  Beckwith  (1889),  129  U.  S.  26,  was 
Involved  the  validity  of  an  Iowa  statute  which  provided  that  any  rail- 
way which  failed  to  fence  its  right  of  way  against  live  stock  running 
at  larKc  should  be  liable  to  the  owner  for  any  stock  killed  or  Injured. 
In  order  to  recover  it  was  only  necessary  for  the  owner  to  prove  his 
loss.    If  bis  claim  was  not  paid  within  thirty  days  of  prftseuLatioEL  ha 
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was  then  entitled  to  recover  double  the  amount  of  his  loss.  The  stat- 
ute was  sustained  as  a  proper  exertion  of  the  police  power  in  the 
interest  of  public  safety.  In  Erie  Ry.  v.  Public  Utility  Commissioners 
(1921),  254  U.  S.  394,  was  involved  the  validity  of  an  order  requiring 
the  Erie  Railway  to  abolish  JBfteen  grade  crossings  in  Paterson,  New 
Jersey.    In  sustaining  the  order,  Mr.  Justice  Holmes  said: 

Grade  crossings  call  for  a  necessary  adjustment  of  two  con- 
flicting interests — that  of  the  public  using  the  streets  and  that 
of  the  railroads  and  the  public  using  them.     Generically  the 
streets    represent    the   more    important   interest    of    the    two. 
There   can  be  no   doubt  that  they  did  when  these  railroads 
were  laid  out,  or  that  the  advent  of  automobiles  has  given 
them  an  additional  claim  to  consideration.     They  always  are 
the  necessity  of  the  whole  public,  which  the  railroads,  vital 
as  they  are,  hardly  can  be  called  to  the  same  extent.     Being 
places  to  which  the  public  is  invited  and  that  it  necessarily  fre- 
quents, the  State,  in  the  care  of  which  this  interest  is  and 
from   which,   ultimately,   the   railroads   derive   their   right   to 
occupy  the  land,  has  a  constitutional  right  to  insist  that  they 
shall  not  be  made  dangerous  to  the  public,  whatever  may  be 
the  cost  to  the  parties  introducing  the  danger.     That  is  one 
of  the  most  obvious  cases  of  the  police  power,  or  to  put  the 
same  proposition  in  another  form,  the  authority  of  the  rail- 
roads  to   project   their   moving   masses   across   thoroughfares 
must  be  taken  to  be  subject  to  the  implied  limitation  that  it 
may  be  cut  down  whenever  and  so  far  as  the  safety  of  the 
public  requires.     It  is  said  that  if  the  same  requirement  were 
made  for  the  other  grade  crossings  of  the  road  it  would  soon 
be  bankrupt.     That  the  States  might  be  so  foolish  as  to  kill 
a  goose  that  lays  golden   eggs   for  them,  has  no  bearing  on 
their  constitutional  rights.     If  it  reasonably  can  be  said  that 
safety  requires  the  change  it  is  for  them  to  say  whether  they 
will   insist   upon   it,  and   neither   prospective   bankruptcy  nor 
engagement  in  interstate  commerce  can  take  away  this  fun- 
damental right  of  the  sovereign  of  the  soil.    ...    To  engage 
in  interstate  commerce  the  railroad  must  get  on  to  the  land 
and  to  get  on  to  it  must  comply  with  the  conditions  imposed 
by  the  State  for  the  safety  of  its  citizens.     Contracts  made 
by  the  road  are  made  subject  to  the  possible  exercise  of  the 
sovereign  right.     ...     If  the  burdens  imposed  are  so  great 
that  the  road  cannot  be  run  at  a  profit  it  can  stop,  whatever 
the  misfortunes  the  stopping  may  produce.     .     .     .     Intelli- 
gent  self-interest   should    lead    to   a   careful    consideration    of 
what  the  road  is  able  to  do  without  ruin,  but  this  is  not  a 
constitutional  duty.     In  the  opinion  of  the  Courts  below  the 
evidence  justified   the   conclusion  of   the   Board   that   the   ex- 
pense would  not  be  ruinous. 
As  to  the  obligation  of  railways  to  remove  grade  crossings  at  thoir 
own    expense   either   by   elevating   or   depressing   their   tracks   or   by 
erecting  bridges  or  viaducts  over  them,  see   Northern   Pacific  Ry.  v. 
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Duluth  (190S).  20S  U.  S.  583;  Chicago,  Milwaukee  &  St.  Paul  Ry.  v. 
Minneapolis  (1914),  232  U.  S.  430;  Missouri  Pacific  Ry.  v.  Omaha 
(1914),  235  U.  S.  121.  Likewise  they  may  be  re<iuired  to  change  the 
location  of  a  track  and  also  to  elevate  it  in  order  to  make  a  highway 
safe,  New  York  &  New  England  Ry.  v.  Bristol  (1894),  151  U.  S.  556, 
or  even  to  abandon  entirely  the  use  of  streets  where  tracks  have  been 
laid.  Denver  &  Rio  Grande  Ry.  v.  Denver  (1919),  250  U.  S.  241. 

For  further  discussion  of  legislation  for  the  preservation  of  safety 
and  order  see  New  York  &c  Ry.  v.  New  York  (1897),  165  U.  S.  633 
(use  of  stoves  for  heating  cars  may  be  forbidden);  Laclede  Gas  Light 
Co.  V.  Murphy  (1S98),  170  U.  S.  78  (placing  of  electric  light  wires); 
Petit  V.  Minnesota  (1900),  177  U.  S.  165  (Sunday  labor  may  be  regu- 
lated); Minnesota  Iron  Co.  v.  Kline  (1905),  199  U.  S.  593  (abrogation 
of  fellow-servant  rule  among  railway  employees) ;  Plymouth  Coal  Co. 
T.  Pennsylvania  (1914),  232  U.  S.  531  (regulation  of  working  of  coal 
mines);  Atlantic  Coast  Line  Ry.  v.  Goldsboro  (1914),  232  U.  S.  548 
(ordinances  regulating  operation  of  railway  trains  within  city  limits) ; 
Atlantic  Coast  Line  Ry.  v.  Georgia  (1914),  234  U.  S.  280  (railways 
may  be  required  to  use  electric  headlights) ;  Hendrick  v.  Maryland 
(1915),  235  U.  S.  610  (regulation  of  motor  vehicles);  St.  Louis  &c. 
Ry.  V.  Arkansas  (1916),  240  U.  S.  518  (number  of  switching  crew 
may  be  prescribed  by  law);  Kane  v.  New  Jersey  (1916),  242  U.  S.  160 
(non-resident  owner  of  an  automobile  may  be  required  to  appoint  an 
attorney  In  the  State  upon  whom  process  may  be  served) ;  Pierce  Oil 
Corporation  v.  Hope  (1919),  248  U.  S.  498  (storage  of  petroleum  or 
gasoline  within  300  feet  of  a  dwelling  may  be  forbidden);  Maguire  v. 
Reardon  (1921),  255  U.  S.  271  (wooden  buildings  erected  within  fire 
llmlta  may  be  demolished). 


Section  5.     The  Regulation  of  Public  Callings. 
MUNN  V.  ILLINOIS. 

Supreme  Ck)UBT  of  the  United  States.     1876. 
94  United  States.  113. 

Krror  to  tho  Supreme  Court  of  the  State  of  Illinois. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

The  question  to  be  determined  in  this  case  is  whether  the 
general  a.sscmbly  of  Illinois  can,  under  the  limitations  upon 
the  legislative  powers  of  the  States  imposed  by  the  Constitu- 
tion of  the  United  States,  fix  by  law  the  maximum  of  charges 
for  the  storapc  of  ^ain  in  warehouses  at  Chicago  and  other 
places  in  the  State  having  not  less  than  one  hundred  thousand 
inhabitants,  "in  which  grain  is  stored  in  bulk,  and  in  which 


MUNN  V.  ILLINOIS.  1303 

the  grain  of  different  owners  is  mixed  together,   or  in  which 
grain  is  stored  in  such  a  manner  that  the  identity  of  different 
lots  or  parcels  cannot  be  accurately  preserved." 
It  is  claimed  that  such  a  law  is  repugnant — 

1.  To  that  part  of  sect.  8,  art.  I,  of  the  Constitution  of  the 
United  States  which  confers  upon  Congress  the  power  *'to 
regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral States;'* 

2.  To  that  part  of  sect.  9  of  the  same  article,  which  provides 
that  **no  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  State  over  those  of  an- 
other;" and 

3.  To  that  part  of  amendment  14  which  ordains  that  no 
State  shall  ''deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

We  will  consider  the  last  of  these  objections  first.     .     .     . 

The  Constitution  contains  no  definition  of  the  word  "de- 
prive," as  used  in  the  Fourteenth  Amendment.  To  determine 
its  signification,  therefore,  it  is  necessary  to  ascertain  the  effect 
which  usage  has  given  it,  when  employed  in  the  same  or  a  like 
connection. 

While  this  provision  of  the  amendment  is  new  in  the  Con- 
stitution of  the  United  States,  as  a  limitation  upon  the  powers 
of  the  States,  it  is  old  as  a  principle  of  civilized  government. 
It  is  found  in  Magna  Charta,  and,  in  substance  if  not  in  form, 
in  nearly  or  quite  all  the  constitutions  that  have  been  from 
time  to  time  adopted  by  the  several  States  of  the  Union.  By 
the  Fifth  Amendment,  it  was  introduced  into  the  Constitution 
of  the  United  States  as  a  limitation  upon  the  powers  of  tlie 
national  government,  and  by  the  Fourteenth,  as  a  guaranty 
against  any  encroachments  upon  an  acknowledged  riglit  of 
citizenship  by  the  legislatures  of  the  States. 

Wlien  the  people  of  the  United  Colonies  separated  from 
Great  Britain,  they  changed  the  form,  but  not  the  substance, 
of  their  government.  They  retained  for  the  purposes  of  gov- 
ernment all  the  powers  of  the  British  Parliament,  and  through 
their  State  constitutions,  or  other  forms  of  .social  compact, 
undertook  to  give  practical  effect  to  such  as  thoy  deemed  nec- 
essary for  the  common  good  and  the  security  of  life  and  prop- 
erty. All  the  powers  which  they  retained  tliej'  committed  to 
their  respective  States,  unless  in  express  terms  or  by  implica- 
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tions  reserved  to  themselves.  Subsequently,  when  it  was  found 
necessary  to  establish  a  national  government  for  national  pur- 
poses, a  part  of  the  powers  of  the  States  and  of  the  people  of 
the  States  was  granted  to  the  United  States  and  the  people  of 
the  United  States.  This  grant  operated  as  a  further  limitation 
upon  the  powers  of  the  States,  so  that  now  the  govei'nments 
of  the  States  possess  all  the  powers  of  the  Parliament  of  Eng- 
land, except  such  as  have  been  delegated  to  the  United  States 
or  reserved  by  the  people.  The  reservations  by  the  people  are 
shown  in  the  prohibitions  of  the  constitutions. 

When  one  becomes  a  member  of  society,  he  necessarily  parts 
with   some   rights   or   privileges   which,   as   an   individual   not 
affected  by  his  relations  to  others,  he  might  retain.     "A  body 
politic,'*  as  aptly  defined  in  the  preamble  of  the  Constitution 
of  lilas-sachusetts,   "is  a  social   compact  by   which   the   whole 
people  covenants  with  each  citizen,  and  each  citizen  with  the 
whole  people,  that  all  shall  be  governed  by  certain  laws  for  the 
common  good."     This  does  not  confer  power  upon  the  whole 
people  to  control  rights  which  are  purely  and  exclusively  pri- 
vate, Thorpe  v.  R.  &  V.  Railroad  Co.,  27  Vt.  143 ;  but  it  does 
authorize  the  establishment  of  laws  requiring  each  citizen  to 
80  conduct  himself,  and  so  use  his  own  property,  as  not  unnec- 
essarily to  injure  another.    This  is  the  very  essence  of  govern- 
ment, and  lias  found  expression  in  the  maxim,  sic  utere  tuo  ut 
alienum  non  laedas.    From  this  source  come  the  police  powers, 
which,  as  was  said  by  Mr.  Chief  Justice  Taney  in  the  License 
Cases,  5  How.  583,  "are  nothing  more  or  less  than  the  powers 
of  government  inherent  in  every  sovereignty,     .     .     .     that  is 
to  say,     ...     the  power  to  govern  men  and  things."    Under 
these  powers  the  government  regulates  the  conduct  of  its  citi- 
zens one  towards  anotlicr,  and  the  manner  in  which  each  shall 
use  his  own  property,  when  such  regulation  becomes  necessary 
for  the  public  good.     In  their  exercise  it  has  been  customary 
in  England  from  time  immemorial,  and  in  this  country  from 
lis    first    colonization,    to    regulate    ferries,    common    carriers, 
hackmen,  bakers,  millers,  wharfingers,  innkeepers,  &c.,  and  in 
so  doinj?  to  fix  a  maximum  of  charge  to  be  made  for  services 
rendered,  accommodations  furnished,  and  articles  sold.     To  this 
day,  statutes  are  to  be  found  in  many  of  the  States  upon  some 
or  all   these  subjects;   and   we   think   it  has   never   yet   been 
successfully  contended  that  such  legislation  came  within  any 
of   the    constitutional    prohibitions    against    interference    with 
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private  property.  With  the  Fifth  Amendment  in  force,  Con- 
gress in  1820,  conferred  power  upon  the  city  of  Washington 
' '  to  regulate  .  .  .  the  rates  of  wharfage  at  private  wharves, 
.  .  .  the  sweeping  of  chimneys,  and  to  fix  the  rates  of  fees 
therefor,  .  .  .  and  the  weight  and  quality  of  bread,"  3 
Stat.  587,  sect.  7;  and,  in  1848,  **to  make  all  necessarj^  regu- 
lations respecting  hackney  carriages  and  the  rates  of  fare  of 
the  same,  and  the  rates  of  hauling  by  cartmen,  wagoners,  car- 
men, and  draj^men,  and  the  rates  of  commission  of  auctioneers," 
9  id.  224,  sect.  2. 

From  this  it  is  apparent  that,  down  to  the  time  of  the  adop- 
tion of  the  Fourteenth  Amendment,  it  was  not  supposed  that 
statutes  regulating  the  use,  or  even  the  price  of  the  use,  of 
private  property  necessarily  deprived  an  owner  of  his  prop- 
erty without  due  process  of  law.  Under  some  circumstances 
they  may,  but  not  under  all.  The  amendment  does  not  change 
the  law  in  this  particular :  it  simply  prevents  the  States  from 
doing  that  which  will  operate  as  such  a  deprivation. 

This  brings  us  to  inquire  as  to  the  principles  upon  which 
this  power  of  regulation  rests,  in  order  that  we  may  determine 
what  is  within  and  what  is  without  its  operative  effect.  Look- 
ing, then,  to  the  common  law,  from  whence  came  the  right  which 
the  Constitution  protects,  we  find  that  when  private  property 
is  "affected  with  a  public  interest,  it  ceases  to  be  juris  privati 
only."  This  was  said  by  Lord  Chief  Justice  Hale  more  than 
two  hundred  years  ago,  in  his  treatise  De  Portihus  Maris,  1 
Harg.  Law  Tracts,  78,  and  has  been  accepted  without  objec- 
tion as  an  essential  element  in  the  law  of  property  ever  since. 
Property  does  become  clothed  with  a  public  interest  when  used 
in  a  manner  to  make  it  of  public  consequence,  and  affect  the 
community  at  large.  When,  therefore,  one  devotes  his  prop- 
erty to  a  use  in  which  the  public  has  an  interest,  he,  in  effect, 
grants  to  the  public  an  interest  in  that  use,  and  must  submit 
to  be  controlled  by  the  public  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus  created.  He  may  withdraw 
his  grant  by  discontinuing  the  use;  but,  so  long  as  he  main- 
tains the  use,  he  must  submit  to  the  control.     .     .     . 

From  the  same  source  comes  the  power  to  regulate  the  charges 
of  common  carriers,  which  was  done  in  England  as  long  ago 
as  the  third  j-ear  of  the  reign  of  William  and  IMary,  and  con- 
tinued until  within   a  comparatively  recent  period.     And   in 
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the  first  statute  we  find  the  following  suggestive  preamble,  to 

wit: — 

"And  whereas  divers  wagoners  and  other  carriers,  by  com- 
bination amongst  themselves,  have  raised  the  prices  of  carriage 
of  goods  in  many  places  to  excessive  rates,  to  the  great  injury 
of  the  trade:  Be  it,  therefore,  enacted,"  &c.  3  W.  &  M.  c.  12, 
§  24;  3  Stat,  at  Large  (Great  Britain),  481. 

Common  carriers  exercise  a  sort  of  public  office,  and  have 
duties  to  perform  in  which  the  public  is  interested.  New  Jer- 
sey Nav.  Co.  V.  IMcrchants'  Bank,  6  How.  382.  Their  business 
is,  therefore,  '  *  affected  with  a  public  interest, ' '  within  the  mean- 
ing of  the  doctrine  which  Lord  Hale  has  so  forcibly  stated. 

But  we  need  not  go  further.  Enough  has  already  been  said 
to  show  that,  when  private  property  is  devoted  to  a  public  use, 
it  is  subject  to  public  regulation.  It  remains  only  to  ascertain 
whether  the  warehouses  of  these  plaintiffs  in  error,  and  the 
business  which  is  carried  on  there,  come  within  the  operation 
of  this  principle. 

For  this  purpose  we  accept  as  true  the  statements  of  fact 
contained  in  the  elaborate  brief  of  one  of  the  counsel  of  the 
plaintiffs  in  error.  From  these  it  appears  that  "the  great  pro- 
ducing region  of  the  West  and  North-west  sends  its  grain  by 
water  and  rail  to  Chicago,  where  the  greater  part  of  it  is 
shipped  by  vessel  for  transportation  to  the  seaboard  by  the 
Great  Lakes,  and  some  of  it  is  forwarded  by  railway  to  the 
Eafitem  ports.  .  .  .  Vcsnels,  to  some  extent,  are  loaded  in 
the  Chicago  harbor,  and  sailed  through  the  St.  Lawrence  directly 
to  Europe.  .  .  .  The  quantity  [of  grain]  received  in  Chi- 
cago has  made  it  the  greatest  grain  market  in  the  world.  This 
businc.s.s  has  created  a  demand  for  means  by  which  the  immense 
quantity  of  grain  can  be  handled  or  stored,  and  these  have 
been  found  in  grain  warehouses,  which  are  commonly  called 
elevators,  because  the  grain  is  elevated  from  the  boat  or  car, 
by  machinery  operated  by  steam,  into  the  bins  prepared  for 
its  reception,  and  elevated  from  the  bins,  by  a  like  process,  into 
the  vessel  or  car  which  is  to  carry  it  on.  .  .  .  In  this  way 
the  trade  in  grain  is  carried  on  by  the  inhabitants  of  seven  or 
eight  of  the  great  States  of  the  West  with  four  or  five  of  the 
States  lying  on  the  seashore,  and  forms  the  largest  part  of 
interstate  commerce  in  these  States.  The  grain  warehouses  or 
elevators  in  Chicago  are  immense  structures,  holding  from 
300,000  to  1,000,000  bushels  at   one  time,   according  to  size. 
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They  are  divided  into  bins  of  large  capacity  and  great  strength. 
.  .  .  They  are  located  with  the  river  harbor  on  one  side 
and  the  railway  tracks  on  the  other;  and  the  grain  is  run 
through  them  from  car  to  vessel,  or  boat  to  car,  as  may  be 
demanded  in  the  course  of  business.  It  has  been  found  im- 
possible to  preserve  each  owner's  grain  separate,  and  this  has 
given  rise  to  a  system  of  inspection  and  grading,  by  which 
the  grain  of  different  owners  is  mixed,  and  receipts  issued  for 
the  number  of  bushels  which  are  negotiable,  and  redeemable 
in  like  kind,  upon  demand.  This  mode  of  conducting  the 
business  was  inaugurated  more  than  twenty  years  ago,  and  has 
grown  to  immense  proportions.  The  railways  have  found  it 
impracticable  to  own  such  elevators,  and  public  policy  forbids 
the  transaction  of  such  business  by  the  carrier;  the  ownership 
has,  therefore,  been  by  private  individuals,  who  have  embarked 
their  capital  and  devoted  their  industry  to  such  business  as 
a  private  pursuit." 

In  this  connection  it  must  also  be  borne  in  mind  that,  al- 
though in  1874  there  were  in  Chicago  fourteen  warehouses 
adapted  to  this  particular  business,  and  owned  by  about  thirty 
persons,  nine  business  firms  controlled  them,  and  that  the  prices 
charged  and  received  for  storage  were  such  "as  have  been 
from  year  to  year  agreed  upon  and  established  by  the  different 
elevators  or  warehouses  in  the  city  of  Chicago,  and  which  rates 
have  been  annually  published  in  one  or  more  newspapers 
printed  in  said  city,  in  the  month  of  January  in  each  year, 
as  the  established  rates  for  the  year  then  next  ensuing  such 
publication."  Thus  it  is  apparent  that  all  the  elevating  facil- 
ities through  which  these  vast  productions  "of  seven  or  eight 
great  States  of  the  West"  must  pass  on  the  way  "to  four  or 
five  of  the  States  on  the  sea-shore"  may  be  a  "virtual" 
monopoly. 

Under  such  circumstances  it  is  difficult  to  see  why,  if  the 
common  carrier,  or  the  miller,  or  the  ferryman,  or  the  innkeeper, 
or  the  wharfinger,  or  the  baker,  or  the  cartman,  or  the  hackney- 
coachman,  pursues  a  public  employment  and  exercises  "a  sort 
of  public  office,"  these  plaintiffs  in  error  do  not.  They  stand, 
to  use  again  the  language  of  their  counsel,  in  the  very  "gate- 
way of  commerce,"  and  take  toll  from  all  who  pass.  Their 
business  most  certainly  "tends  to  a  common  charge,  and  is 
become  a  thing  of  public  interest  and  use."  Every  bushel  of 
grain  for  its  passage  "pays  a  toll,  which  is  a  common  charge," 
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and,  therefore,  according  to  Lord  Hale,  every  such  warehouse- 
man "ought  to  be  under  public  regulation,  viz.,  that  he  .  .  . 
take  but  reasonable  toll."  Certainly,  if  any  business  can  be 
clothed  "with  a  public  interest  and  cease  to  be  juris  privati 
only,*'  this  has  been.  It  may  not  be  made  so  by  the  operation 
of  the  Constitution  of  Illinois  or  this  statute,  but  it  is  by  the 

facts. 

We  also  are  not  permitted  to  overlook  the  fact  that,  for 
some  reason,  the  people  of  Illinois,  when  they  revised  their 
Constitution  in  1870,  saw  fit  to  make  it  the  duty  of  the  general 
assembly  to  pass  laws  "for  the  protection  of  producers,  ship- 
pers, and  receivers  of  grain  and  produce,"  art.  13,  sect.  7; 
and  by  sect.  5  of  the  same  article,  to  require  all  railroad  com- 
panies receiving  and  transporting  grain  in  bulk  or  otherwise 
to  deliver  the  same  at  any  elevator  to  w^hich  it  might  be  con- 
signed, that  could  be  reached  by  any  track  that  was  or  could 
be  ased  by  such  company,  and  that  all  railroad  companies 
should  permit  connections  to  be  made  with  their  tracks,  so  that 
any  public  warehouse,  &c.,  might  be  reached  by  the  cars  on 
their  railroads.  This  indicates  very  clearly  that  during  the 
twenty  years  in  which  this  peculiar  business  had  been  assum- 
ing its  present  "immense  proportions,"  something  had  oc- 
curred which  led  the  whole  body  of  the  people  to  suppose  that 
remedies  such  as  are  usually  employed  to  prevent  abuses  by 
virtual  monopolies  might  not  be  inappropriate  here.     .     .     . 

Neither  is  it  a  matter  of  any  moment  that  no  precedent  can 
be  found  for  a  statute  precisely  like  this.  It  is  conceded  that 
the  business  is  one  of  recent  origin,  that  its  growth  has  been 
rapid,  and  that  it  is  already  of  great  importance.  And  it 
must  also  be  conceded  that  it  is  a  business  in  which  the  whole 
public  has  a  direct  and  positive  interest.  It  presents,  there- 
fore, a  case  for  the  application  of  a  long-know^n  and  well- 
establi.shcd  principle  in  social  science,  and  this  statute  simply 
extends  the  law  so  as  to  meet  this  new  development  of  com- 
mercial progress.  There  is  no  attempt  to  compel  these  owners 
to  ^ant  the  public  an  interest  in  their  property,  but  to  de- 
clare their  obligation.s,  if  they  use  it  in  this  particular  manner. 

It  mattors  not  in  this  ca.se  that  these  plaintiffs  in  error  had 
built  their  warchou.ses  and  estaljlished  their  business  before 
the  regulations  complained  of  were  adopted.  What  they  did 
was  from  the  beginning  subject  to  the  power  of  the  body  politic 
to  require  them  to  conform  to  such  regulations  as  might  be 
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established  by  the  proper  authorities  for  the  common  good. 
They  entered  upon  their  business  and  provided  themselves  with 
the  means  to  carry  it  on  subject  to  this  condition.  If  they  did 
not  wish  to  submit  themselves  to  such  interference,  they  should 
not  have  clothed  the  public  with  an  interest  in  their  concerns. 
The  same  principle  applies  to  them  that  does  to  the  proprietor 
of  a  hackney-carriage,  and  as  to  him  it  has  never  been  sup- 
posed that  he  was  exempt  from  regulating  statutes  or  ordi- 
nances because  he  had  purchased  his  horses  and  carriage  and 
established  his  business  before  the  statute  or  the  ordinance  was 
adopted.     .     .     . 

We  come  now  to  consider  the  effect  upon  this  statute  of  the 
power  of  Congress  to  regulate  commerce. 

It  was  very  properly  said  in  the  case  of  the  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  293,  that  "it  is  not  every- 
thing that  affects  commerce  that  amounts  to  a  regulation  of 
it,  within  the  meaning  of  the  Constitution."  The  warehouses 
of  these  plaintiffs  in  error  are  situated  and  their  business  car- 
ried on  exclusively  within  the  limits  of  the  State  of  Illinois. 
They  are  used  as  instruments  by  those  engaged  in  State  as 
well  as  those  engaged  in  interstate  commerce,  but  they  are  no 
more  necessarily  a  part  of  commerce  itself  than  the  dray  or 
the  cart  by  which,  but  for  them,  grain  would  be  transferred 
from  one  railroad  station  to  another.  Incidentally  they  may 
become  connected  with  interstate  commerce,  but  not  necessarily 
so.  Their  regulation  is  a  thing  of  domestic  concern,  and,  cer- 
tainly, until  Congress  acts  in  reference  to  their  interstate  rela- 
tions, the  State  "may  exercise  all  the  powers  of  government 
over  them,  even  though  in  so  doing  it  may  indirectly  operate 
upon  commerce  outside  its  immediate  jurisdiction.  We  do  not 
say  that  a  case  may  not  arise  in  which  it  will  be  found  that 
a  State,  under  the  form  of  regulating  its  own  affairs,  has  en- 
croached upon  the  exclusive  domain  of  Congress,  in  respect 
to  interstate  commerce,  but  we  do  say  that,  upon  the  facts 
as  they  are  represented  to  us  in  this  record,  that  has  not  been 
done.     .     .     . 

Judgment  affirmed. 

Mr.  Justice  Field  and  Mr.  Justice  Strong  dissented.    .    .    . 
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SMYTH  V.  ALIES. 

Supreme  Court  of  the  United  States.    1898 
169  United  States,  466. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

[In  1893  the  Legislature  of  Nebraska  enacted  a  law,  Acts, 
1893,  c.  24,  fixing  the  maximum  rates  to  be  charged  by  rail- 
ways for  the  carriage  of  freight  between  points  in  Nebraska. 
Ames,  a  citizen  of  ISIassachusetts  and  a  stock  holder  in  one  of 
the  railways  concerned,  and  other  persons  similarly  situated 
brought  suit  in  the  United  States  Circuit  Court  against  the 
railways  and  the  officers  and  members  of  the  Board  of  Trans- 
portation of  Nebraska  to  enjoin  the  publication  of  schedules 
which  would  reduce  the  rates  to  the  scale  prescribed  in  the  act. 
Injunctions  having  been  granted,  the  Board  of  Transportation 
and  its  officers  appealed.] 

Mr.  Justice  Harlan  delivered  .  .  .  the  opinion  of  the 
court.     .     .     . 

We  are  now  to  inquire  whether  the  Nebraska  statute  is 
repugnant  to  the  Constitution  of  the  United  States. 

By  the  Fourteenth  Amendment  it  is  provided  that  no  State 
shall  deprive  any  person  of  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.  .  .  .  What  amounts  to  deprivation 
of  property  without  due  process  of  law  or  what  is  a  denial 
of  the  equal  protection  of  the  laws  is  often  difficult  to  deter- 
mine, especially  where  the  question  relates  to  the  property  of 
a  quasi  public  corporation  and  the  extent  to  which  it  may  be 
Ku!)jfctcd  to  public  control.     .     .     . 

In  view  of  the  adjudications  these  principles  must  be  re- 
garded as  settled. 

1.  A  railroad  corporation  is  a  person  within  the  meaning 
of  the  Fourteenth  Amendment  declaring  that  no  State  shall 
deprive  any  person  of  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

2.  A  state  enactment,  or  regulations  made  under  the  au- 
thority of  a  stat/i  enactment,  establishing  rates  for  the  trans- 
portation of  persons  or  property  by  railroad  that  will  not  admit 
of  the  carrier  earning  such  compensation  as  under  all  the  cir- 
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cumstances  is  just  to  it  and  to  the  public,  would  deprive  such 
carrier  of  its  property  without  due  process  of  law  and  deny 
to  it  the  equal  protection  of  the  laws,  and  would  therefore  be 
repugnant  to  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States. 

3.  While  rates  for  the  transportation  of  persons  and  prop- 
erty within  the  limits  of  a  State  are  primarily  for  its  deter- 
mination, the  question  whether  they  are  so  unreasonably  low 
as  to  deprive  the  carrier  of  its  property  without  such  compen- 
sation as  the  Constitution  secures,  and  therefore  without  due 
process  of  law,  cannot  be  so  conclusively  determined  by  the 
legislature  of  the  State  or  by  regulations  adopted  under  its 
authority,  that  the  matter  may  not  become  the  subject  of  judi- 
cial inquiry. 

The  cases  before  us  directly  present  the  important  question 
last  stated. 

Before  entering  upon  its  examination,  it  may  be  observed 
that  the  grant  to  the  legislature  in  the  constitution  of  Nebraska 
of  the  power  to  establish  maximum  rates  for  the  transportation 
of  passengers  and  freight  on  railroads  in  that  State  has  refer- 
ence to  "reasonable"  maximum  rates.  These  words  strongly 
imply  that  it  was  not  intended  to  give  a  power  to  fix  maximum 
rates  without  regard  to  their  reasonableness.  Be  this  as  it 
may,  it  cannot  be  admitted  that  the  power  granted  may  be 
exerted  in  derogation  of  rights  secured  by  the  Constitution  of 
the  United  States,  or  that  the  judiciary  may  not,  when  its 
jurisdiction  is  properly  invoked,  protect  those  rights.     .     .     . 

We  turn  now  to  the  evidence  in  the  voluminous  record  be- 
fore us  for  the  purpose  of  ascertaining  whether — ^looking  at 
the  cases  in  the  light  of  the  facts  as  they  existed  when  the 
decrees  were  rendered — the  Nebraska  statute,  if  enforced,  would, 
by  its  necessary  operation,  have  deprived  the  companies,  whose 
stockholders  and  bondholders  here  complain,  of  the  right  to 
obtain  just  compensation  for  the  services  rendered  by  them. 

The  first  and  most  important  contention  of  the  plaintiffs  is 
that,  if  the  statute  had  been  in  force  during  any  one  of  the 
three  years  preceding  its  passage,  the  defendant  companies 
would  have  been  compelled  to  use  their  property  for  the  pub- 
lic substantially  without  reward  or  without  the  just  compen- 
sation to  which  it  was  entitled.  We  think  this  mode  of  cal- 
culatica  for  ascertaining  the  probable  effect  of  the  Nebraska 


1312  CASES  ON  CONSTITUTIONAL  LAW. 

statute  upon  the  railroad  companies  in  question  is  one  that 
may  be  properly  used.     ... 

The  reasonableness  or  unreasonableness  of  rates  prescribed 
by  a  State  for  the  transportation  of  persons  and  property 
wholly  within  its  limits  must  be  determined  without  reference 
to  the  interstate  business  done  by  the  carrier,  or  to  the  profits 
derived  from  it.  The  State  cannot  justify  unreasonably  low 
rates  for  domestic  transportation,  considered  alone,  upon  the 
ground  that  the  carrier  is  earning  large  profits  on  its  inter- 
state business,  over  which,  so  far  as  rates  are  concerned,  the 
State  has  no  control.  .  .  .  The  argument  that  a  railroad 
line  is  an  entirety;  that  its  income  goes  into,  and  its  expenses 
are  provided  for,  out  of  a  common  fund ;  and  that  its  capitaliza- 
tion is  on  its  entire  line,  within  and  without  the  State,  can  have 
no  application  where  the  State  is  without  authority  over  rates 
on  the  entire  line,  and  can  only  deal  w^ith  local  rates  and  make 
such  regulations  as  are  necessary  to  give  just  compensation  on 
local  business.     .     .     . 

The  plaintiffs  contended  that  a  railroad  company  is  entitled 
to  exact  such  charges  for  transportation  as  will  enable  it,  at 
all  times,  not  only  to  pay  operating  expenses,  but  also  to  meet 
the  interest  regularly  accruing  upon  all  its  outstanding  obliga- 
tions, and  justify  a  dividend  upon  all  its  stock ;  and  that  to  pro- 
hibit it  from  maintaining  rates  or  charges  for  transportation  ade- 
quate to  all  those  ends  will  deprive  it  of  its  property  without 
due  process  of  law,  and  deny  to  it  the  equal  protection  of  the 
laws.     .     .     . 

The  broad  proposition  advanced  by  counsel  involves  some  mis- 
conception of  the  relations  betw^een  the  public  and  a  railroad 
corporation.  It  is  unsound  in  that  it  practically  excludes  from 
consideration  the  fair  value  of  the  property  used,  omits  alto- 
gether any  consideration  of  the  right  of  the  public  to  be  ex- 
empt from  unreasonable  exactions,  and  makes  the  interests  of 
the  corporation  maintaining  a  public  highway  the  sole  test  in 
determining  whether  the  rates  established  by  or  for  it  are  such 
as  may  be  rightfully  prescribed  as  between  it  and  the  public. 
A  railroad  is  a  public  highway,  and  none  the  less  so  because 
con.stnicted  and  maintained  through  the  agency  of  a  corpora- 
tion deriving  its  existence  and  powers  from  the  State.  Such  a 
corporation  was  created  for  public  purposes.  It  performs  a 
function  of  the  State.  Its  authority  to  exercise  the  right  of 
eminent  domain  and  to  charge  tolls  was  given  primarily  for 
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the  benefit  of  the  public.  It  is  under  governmental  control 
though  such  control  must  be  exercised  with  due  regard  to  the 
constitutional   guarantees  for  the   protection   of   its  property. 

•         •         • 

If  a  railroad  corporation  has  bonded  its  property  for  an 
amount  that  exceeds  its  fair  value,  or  if  its  capitalization  is 
largely  fictitious,  it  may  not  impose  upon  the  public  the  burden 
of  such  increased  rates,  as  may  be  required  for  the  purpose  of 
realizing  profits  upon  such  excessive  valuation  or  fictitious 
capitalization;  and  the  apparent  value  of  the  property  and 
franchises  used  by  the  corporation,  as  represented  by  its  stocks, 
bonds  and  obligations,  is  not  alone  to  be  considered  when  de- 
termining the  rates  that  may  be  reasonably  charged.     .     .     . 

The  basis  of  all  calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining  a  highway  under 
legislative  sanction  must  be  the  fair  value  of  the  property 
being  used  by  it  for  the  convenience  of  the  public.  And  in 
order  to  ascertain  that  value,  the  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stock,  the  present  as  com- 
pared with  the  original  cost  of  construction,  the  probable  earn- 
ing capacity  of  the  property  under  particular  rates  prescribed 
by  statute,  and  the  sum  required  to  meet  operating  expenses, 
are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be  regarded  in  esti- 
mating the  value  of  the  property.  What  the  company  is  en- 
titled to  ask  is  a  fair  return  upon  the  value  of  that  which  it 
employs  for  the  public  convenience.  On  the  other  hand,  what 
the  public  is  entitled  to  demand  is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway  than  the  services 
rendered  by  it  are  reasonably  worth.  But  even  upon  this  basis, 
and  determining  the  probable  effect  of  the  act  of  1893  by  ascer- 
taining what  could  have  been  its  effect  if  it  had  been  in  opera- 
tion during  the  three  years  immediately  preceding  its  passage, 
we  perceive  no  ground  on  the  record  for  reversing  the  decree 
of  the  Circuit  Court.  On  the  contrary,  we  are  of  opinion 
that  as  to  most  of  the  companies  in  question  there  would  have 
been,  under  such  rates  as  were  established  by  the  act  of  1893, 
an  actual  loss  in  each  of  the  j^ears  ending  June  30,  1891,  1892 
and  1893 ;  and  that,  in  the  exceptional  cases  above  stated, 
when  two  of  the  companies  would  have  earned  something  above 
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operating  expenses,  in  particular  years,  the  receipts  or  gains, 
above  operating  expenses,  would  have  been  too  small  to  affect 
the  general  conclusion  that  the  act,  if  enforced,  would  have 
deprived  each  of  the  railroad  companies  involved  in  these  suits 
of  the  just  compensation  secured  to  them  by  the  Constitution. 
Under  the  evidence  there  is  no  ground  for  saying  that  the 
operating  expenses  of  any  of  the  companies  were  greater  than 
necessary.     .     .     . 

The  decree  in  each  case  must  he  affirmed. 

The  Chief  Justice  took  no  part  in  the  consideration  or 
decision  of  these  cases. 

Mr.  Justice  McKenna  was  not  a  member  of  the  court  when 
they  were  argued  and  submitted,  and  took  no  part  in  their 
decision. 


GERMAN  ALLIANCE  INSURANCE  COMPANY  v.  LEWIS, 
Superintendent  of  Insurance  of  the  State  of  Kansas. 

Supreme  Coubt  of  the  United  States.     1914. 
233  United  States,  389. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Di.strict  of  Kansas. 

[In  1909  the  Legislature  of  Kansas  enacted  an  act.  Session 
Law.s,  1909,  c.  152,  requiring  fire  insurance  companies  to  file 
schedules  of  rates,  prohibiting  discriminatory  rates,  and  author- 
izing the  Superintendent  of  Insurance  of  Kansas  to  direct  the 
companies  to  publish  higher  or  lower  reasonable  rates.  Farmers' 
mutual  insurance  companies  organized  under  the  laws  of  Kansas 
and  insuring  only  farm  property  were  exempt  from  the  act. 
The  complainant,  a  corporation  organized  under  the  laws  of 
New  York  and  licensed  to  do  business  in  Kansas  before  the 
enactment  of  the  act,  sought  to  restrain  its  enforcement,  and 
averred  that  fire  insurance  is  a  private  business,  that  the  re- 
spondent does  not  possess  the  technical  knowledge  necessary 
for  fixing  rates,  that  the  respondent  had  compelled  a  reduction 
of  twelve  per  cent  in  the  published  rates  of  the  companies  and 
threatened  other  reductions,  that  the  rates  now  established  are 
much  less  than  the  cost  of  carrying  the  risks,  and  that  the 
complainant  is  threatened  with  the  revocation  of  its  license  and 
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the  other  penalties  prescribed  by  the  act.     The  bill  was  dis- 
missed and  the  complainant  appealed.] 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court. 

The  specific  error  complained  of  is  the  refusal  of  the  Dis- 
trict Court  to  hold  that  the  act  ...  is  unconstitutional 
.  .  .  as  offending  the  due  process  clause  of  the  Fourteenth 
Amendment.     .     .     . 

The  basic  contention  is  that  the  business  of  insurance  is  a 
natural  right,  receiving  no  privilege  from  the  State,  is  volun- 
tarily entered  into,  cannot  be  compelled  nor  can  any  of  its 
exercises  be  compelled;  that  it  concerns  personal  contracts  of 
indemnity  against  certain  contingencies  merely.  Whether  such 
contracts  shall  be  made  at  all,  it  is  contended,  is  a  matter  of 
private  negotiation  and  agreement,  and  necessarily  there  must 
be  freedom  in  fixing  their  terms.  And  ''where  the  right  to 
demand  and  receive  service  does  not  exist  in  the  public,  the 
correlative  right  of  regulation  as  to  rates  and  charges  does  not 
exist."  Many  elements,  it  is  urged,  determine  the  extending 
or  rejection  of  insurance ;  the  hazards  are  relative  and  depend 
upon  many  circumstances  upon  which  there  may  be  different 
judgments,  and  there  are  personal  considerations  as  well — 
"moral  hazards,"  as  they  are  called. 

We  may  put  aside  ...  all  merely  adventitious  consid- 
erations and  come  to  the  bare  and  essential  one,  whether  a 
contract  of  fire  insurance  is  private  and  as  such  has  constitu- 
tional immunity  from  regulation.  Or,  to  state  it  differently 
and  to  express  an  antithetical  proposition,  is  the  business  of 
insurance  so  far  affected  with  a  pu])lic  interest  as  to  justify 
legislative  regulation  of  its  rates?  And  we  mean  a  broad  and 
definite  public  interest.  In  some  degree  the  public  interest  is 
concerned  in  every  transaction  between  men,  the  sum  of  the 
transactions  constituting  the  activities  of  life.  But  there  is 
something  more  special  than  this,  something  of  more  definite 
consequence,  which  makes  the  public  interest  that  justifies 
regulatory  legislation.  We  can  best  explain  by  examples.  The 
transportation  of  property — business  of  common  carriers — is 
obviously  of  public  concern  and  its  regulation  is  an  accepted 
governmental  power.  The  transmission  of  intelligence  is  of 
cognate  character.  There  are  other  utilities  which  are  de- 
nominated public,  such  as  the  furnishing  of  water  and  light, 
including  in  the  latter  gas  and  electricity.  We  do  not  hesitate 
at  their  regulation  nor  at  the  fixing  of  the  prices  which  may 
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be  charged  for  their  service.    The  basis  of  the  ready  concesj/ion 
of  tlie  power  of  regulation  is  the  public  interest.     This  is  not 
denied,  but  its  application  to  insurance  is  so  far  denied  as  not 
to  extend  to  the  fixing  of  rates.     It  is  said,  the  State  has  no 
power  to  fix  the  rates  charged  to  the  public  by  either  corpora- 
tions or   individuals  engaged  in   a  private  business,   and  the 
"test  of  whether  the  use  is  public  or  not  is  whether  a  public 
trust  is  imposed  upon  the  property   and  whether  the   public 
has  a  legal  right  to  the  use  which  cannot  be  denied";  or,  as 
we  ha ve^ said,  quoting  counsel,  "Where  the  right  to  demand 
and  receive  service  does  not  exist  in  the  public,  the  correlative 
right  of  regulation  as  to  rates  and  charges  does  not  exist." 
Cases  are  cited  which,  it  must  be  admitted,  support  the  con- 
tention.    The  distinction  is  artificial.     It  is,   indeed,   but  the 
assertion  that  the  cited  examples  embrace  all  cases  of  public 
interest.     The  complainant  explicitly  so  contends,  urging  that 
the  test  it  applies  excludes  the  idea  that  there  can  be  a  public 
interest  which  gives  the  power  of  regulation  as  distinct  from 
a  public  use  which,  necessarily,  it  is  contended,  can  only  apply 
to  property,   not  to   personal   contracts.     The   distinction,   we 
think,  has  no  basis  in  principle  (Noble  State  Bank  v.  Haskell, 
219  U.  S.  104),  nor  has  the  other  contention  that  the  service 
wliich  cannot  be  demanded  cannot  be  regulated.     .     .     .     [The 
learned  judge  here  comments  on  Munn  v.  Illinois,  94  U.  S.  113, 
Budd  V.  New  York,  143  U.  S.  517,  and  Brass  v.  Stoeser,  153 
U.  S.  391.] 

The  cases  need  no  explanatory  or  fortifying  comment.  They 
demonstrate  that  a  business,  by  circumstances  and  its  nature, 
may  ri.se  from  private  to  be  of  public  concern  and  be  subject, 
in  consequence,  to  governmental  regulation.  And  they  demon- 
strate, to  apply  the  language  of  Judge  Andrews  in  People  v. 
Budd  (117  N.  Y.  1,  27),  that  the  attempts  made  to  place  the 
right  of  public  regulation  in  the  cases  in  which  it  has  been 
exerted,  and  of  which  we  have  given  examples,  upon  the  ground 
of  special  privilege  conferred  by  the  public  on  those  affected 
cannot  be  supported.  "The  underlying  principle  is  that  busi- 
ness of  certain  kinds  holds  such  a  peculiar  relation  to  the  pub- 
lic interests  that  there  is  superinduced  upon  it  the  right  of 
public  regulation."  Is  the  business  of  insurance  within  the 
principle!  It  would  be  a  bold  thing  to  say  that  the  principle 
is  fixed,  inelastic,  in  the  precedents  of  the  past  and  cannot  be 
applied  though  modern  economic  conditions  may  make  neces- 
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sary  or  beneficial  its  application.  In  other  words,  to  say  that 
government  possessed  at  one  time  a  greater  power  to  recognize 
the  public  interest  in  a  business  and  its  regulation  to  promote 
the  general  welfare  than  government  possesses  today.  We  pro- 
ceed then  to  consider  whether  the  business  of  insurance  is  within 
the  principle. 

A  contract  for  fire  insurance  is  one  for  indemnity  against 
loss  and  is  personal.  The  admission,  however,  does  not  take 
us  far  in  the  solution  of  the  question  presented.  Its  personal 
character  certainly  does  not  of  itself  preclude  regulation,  for 
there  are  many  examples  of  governmental  regulation  of  per- 
sonal contracts,  and  in  the  statutes  of  every  State  in  the  Union 
superintendence  and  control  over  the  business  of  insurance  are 
exercised,  varying  in  details  and  extent.  We  need  not  partic- 
ularize in  detail.  We  need  only  say  that  there  was  quite  early 
(in  Massachusetts  1837,  New  York  1853)  state  provision  for 
what  is  known  as  the  unearned  premium  fund  or  reserve;  then 
came  the  limitation  of  dividends,  the  publishing  of  accounts, 
valued  policies,  standards  of  policies,  prescribing  investment, 
requiring  deposits  in  money  or  bonds,  confining  the  business 
to  corporations,  preventing  discrimination  in  rates,  limitation 
of  risks  and  other  regulations  equally  restrictive.  In  other 
words,  the  State  has  stepped  in  and  imposed  conditions  upon 
the  companies,  restraining  the  absolute  liberty  which  businesses 
strictly  private  are  permitted  to  exercise. 

Those  regulations  exhibit  it  to  be  the  conception  of  the  law- 
making bodies  of  the  country  without  exception  that  the  busi- 
ness of  insurance  so  far  affects  the  public  welfare  as  to  invoke 
and  require  governmental  regulation.  A  conception  so  general 
cannot  be  without  cause.  The  universal  sense  of  a  people  can- 
not be  accidental ;  its  persistence  saves  it  from  the  charge  of 
unconsidered  impulse,  and  its  estimate  of  insurance  certainly 
has  substantial  basis.  Accidental  fires  are  inevitable  and  the 
extent  of  loss  very  great.  The  effect  of  insurance — indeed,  it 
has  been  said  to  be  its  fundamental  object — is  to  distribute  the 
loss  over  as  wide  an  area  as  possible.  In  other  words,  the  loss 
is  spread  over  the  country,  the  disaster  to  an  individual  is 
shared  by  many,  the  disaster  to  a  community  shared  by  other 
communities;  great  catastrophes  are  thereby  lessened,  and,  it 
may  be,  repaired.  In  assimilation  of  insurance  to  a  tax,  tlie 
companies  have  been  said  to  be  the  mere  machinery  by  which 
the  inevitable  losses  by  fire  are  distributed  so  as  to   fall   as 
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lightly  as  possible  on  the  public  at  large,  the  body  of  the  in- 
sured, not  the  companies,  paying  the  tax.  Their  efficiency, 
therefore,  and  solvency  are  of  great  concern.  The  other  objects, 
direct  and  indirect,  of  insurance  we  need  not  mention.  Indeed, 
it  may  be  enough  to  say,  without  stating  other  effects  of  in- 
surance, that  a  large  part  of  the  country's  wealth,  subject  to 
uncert-ainty  of  loss  tlirough  fire,  is  protected  by  insurance.  This 
demonstrates  the  interest  of  the  public  in  it  and  we  need  not 
dispute  with  the  economists  that  this  is  the  result  of  the  ''sub- 
stitution of  certain  for  uncertain  loss"  or  the  diffusion  of  posi- 
tive loss  over  a  large  group  of  persons,  as  we  have  already  said 
to  be  certainly  one  of  its  effects.  We  can  see,  therefore,  how 
it  has  come  to  be  considered  a  matter  of  public  concern  to 
regulate  it,  and,  governmental  insurance  has  its  advocates  and 
even  examples.  Contracts  of  insurance,  therefore,  have  greater 
public  consequence  than  contracts  between  individuals  to  do 
or  not  to  do  a  particular  thing  whose  effect  stops  with  the 
individuals.  We  may  say  in  passing  that  when  the  effect  goes 
beyond  that,  there  are  many  examples  of  regulation.     .     .     . 

If  there  may  be  controversy  as  to  the  business  having  such 
character,  there  can  be  no  controversy  as  to  what  follows  from 
such  character  if  it  be  established.  It  is  idle,  therefore,  to 
debate  whether  the  liberty  of  contract  guaranteed  by  the  Con- 
stitution of  the  United  States  is  more  intimately  involved  in 
price  regulation  than  in  the  other  forms  of  regulation  as  to 
the  validity  of  which  there  is  no  dispute.  The  order  of  their 
enactment  certainly  cannot  be  considered  an  element  in  their 
legality.  It  would  be  very  rudimentary  to  say  that  measures 
of  government  are  determined  by  circumstances,  by  the  pres- 
ence or  imminence  of  conditions,  and  of  the  legislative  judg- 
ment of  the  means  or  the  policy  of  removing  or  preventing 
them.  The  power  to  regulate  interstate  commerce  existed  for 
a  century  before  the  Interstate  Commerce  Act  was  passed,  and 
the  Commission  constituted  by  it  was  not  given  authority  to 
fix  rates  until  .some  years  afterwards.  .  .  .  And  so  with  the 
regulations  of  the  business  of  insurance.  They  have  proceeded 
8t«p  by  step,  differing  in  different  jurisdictions.  If  we  are 
bronirht  to  a  comparison  of  them  in  relation  to  the  power  of 
l?overnment,  how  can  it  be  said  that  fixing  the  price  of  insur- 
ance is  beyond  that  power  and  tlie  other  instances  of  regulation 
are  notT    .    .    . 

We  may  venture  to  observe  that  the  price  of  insurance  is 
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not  fixed  over  the  counters  of  the  companies  by  what  Adam 
Smith  calls  the  higgling  of  the  market,  but  formed  in  the  coun- 
cils of  the  underwriters,  promulgated  in  schedules  of  practically 
controlling  constancy  which  the  applicant  for  insurance  is  pow- 
erless to  oppose  and  which,  therefore,  has  led  to  the  assertion 
that  the  business  of  insurance  is  of  monopolistic  character  and 
that  '*it  is  illusory  to  speak  of  a  liberty  of  contract."  It  is 
in  the  alternative  presented  of  accepting  the  rates  of  the  com- 
panies or  refraining  from  insurance,  business  necessity  impel- 
ling if  not  compelling  it,  that  we  may  discover  the  inducement 
of  the  Kansas  statute,  and  the  problem  presented  is  whether  the 
legislature  could  regard  it  of  as  much  moment  to  the  public 
that  they  who  seek  insurance  should  no  more  be  constrained  by 
arbitrary  terms  than  they  who  seek  transportation  by  railroads, 
steam  or  street,  or  by  coaches  whose  itinerary  may  be  only  a 
few  city  blocks,  or  who  seek  the  use  of  grain  elevators,  or  be 
secured  in  a  night's  accommodation  at  a  wayside  inn,  or  in  the 
weight  of  a  five-cent  loaf  of  bread.  We  do  not  say  this  to 
belittle  such  rights  or  to  exaggerate  the  effect  of  insurance,  but 
to  exhibit  the  principle  which  exists  in  all  and  brings  all  under 
the  same  governmental  power.     .     .     . 

The  bill  attacks  the  statute  ...  as  discriminating  against 
complainant  because  the  statute  excludes  from  its  provisions 
farmers'  mutual  insurance  companies,  organized  and  doing 
business  under  the  laws  of  the  State  and  insuring  only  farm 
property.     .     .     . 

A  discrimination  is  valid  if  not  arbitrary,  and  arbitrary  in 
the  legislative  sense,  that  is,  outside  of  that  wide  discretion 
which  a  legislature  may  exercise.  A  legislative  classification 
may  rest  on  narrow  distinctions.  Legislation  is  addressed  to 
evils  as  they  may  appear,  and  even  degrees  of  evil  may  de- 
termine its  exercise.  Ozan  Lumber  Co.  v.  Union  County  Bank, 
207  U.  S.  251.  There  are  certainly  differences  between  stock 
companies,  such  as  complainant  is,  and  the  mutual  companies 
described  in  the  bill,  and  a  recognition  of  the  differences  we 
cannot  say  is  outside  of  the  constitutional  power  of  the  legis- 
lature.   Orient  Ins.  Co.  v.  Daggs,  182  U.  S.  557. 

Decree  affirmed. 

Mr.  Justice  Lurton     .     .     .    took  no  part.     .     .     . 

Mr.  Justice  Lamar,  dissenting.  .  .  .  The  CniEF  Justice 
and  Mr.  Justice  Van  Devanter  concur  in  this  dissent. 
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NORTHERN   PACIFIC   RAILWAY   COMPANY  v.   STATE 
OF  NORTH  DAKOTA. 

MINNEAPOLIS,  ST.  PAUL  &  SAULT  STE.  MARIE  RAIL- 
WAY  COMPANY  v.  SAME. 

Supreme  Court  of  the  United  States.     1915. 
236  United  States,  585. 

Error  to  the  Supreme  Court  of  the  State  of  North  Dakota. 

[The  Le^slature  of  North  Dakota  in  1907  fixed  maximum 
intrastate  rates  graduated  according  to  distance  for  the  trans- 
portation of  coal  in  carload  lots.  In  practice  these  rates  ap- 
plied almost  solely  to  lignite  coal.  By  judicial  proceedings  in 
the  courts  of  North  Dakota,  sustained  in  216  U.  S.  579,  the 
carriers  were  compelled  to  give  the  new  rates  a  trial.  After 
they  had  been  in  effect  more  than  a  year,  the  case  was  re- 
opened, voluminous  testimony  was  taken,  and  the  carriers  were 
ordered  to  keep  the  rates  in  force.  26  N.  Dak.  438.  The  car- 
riei*s  then  sued  out  writs  of  error.  In  the  fiscal  year  ending 
June  30,  1911,  the  total  revenue  received  by  the  Northern  Pa- 
cific Railway  on  the  intrastate  carriage  of  lignite  coal  was 
$58,953.07,  on  which  it  made  a  net  profit  of  $847,  while  the 
same  business  was  conducted  by  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  ^larie  Railway  at  an  actual  loss  of  from  $9,000  to 
$12,000,  even  when  no  allowance  was  made  to  it  for  interest 
on  the  investment  in  its  property.  The  entire  intrastate  busi- 
ness of  the  carriers  as  a  whole  produced  a  fair  return,  but  they 
contended  that  the  act  by  which  they  were  compelled  to  carry 
any  commodity  for  less  than  a  reasonable  return  deprived  them 
of  property  without  due  process  of  law.] 

Mr.   Ju.stice   Hughes   delivered   the   opinion   of   the   court. 

The  general  principles  to  be  applied  are  not  open  to  contro- 
versy. The  railroad  property  is  private  property  devoted  to  a 
public  use.  As  a  corporation,  the  owner  is  subject  to  the  obliga- 
tions of  its  charter.  As  the  holder  of  special  franchises,  it  is 
subject  to  the  conditions  upon  which  they  were  granted.  Aside 
from  speeifir!  requirements  of  this  sort,  the  common  carrier  must 
di.scharge  the  obligations  which  inhere  in  the  nature  of  its  busi- 
ness. It  must  supply  facilities  that  are  reasonably  adequate; 
it  must  carry  upon  reasonable  terms,  and  it  must  serve  without 
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unjust  discrimination.  These  duties  are  properly  called  public 
duties,  and  the  State  within  the  limits  of  its  jurisdiction  may 
enforce  them.  The  State  may  prescribe  rules  to  insure  fair 
remuneration  and  to  prevent  extortion,  to  secure  substantial 
equality  of  treatment  in  like  cases,  and  to  promote  safety,  good 
order  and  convenience. 

But,  broad  as  is  the  power  of  regnlation,  the  State  does  not 
enjoy  the  freedom  of  an  owner.  The  fact  that  the  property  is 
devoted  to  a  public  use  on  certain  terms  does  not  justify  the 
requirement  that  it  shall  be  devoted  to  other  public  purposes,  or 
to  the  same  use  on  other  terms,  or  the  imposition  of  restrictions 
that  are  not  reasonably  concerned  with  the  proper  conduct  of 
the  business  according  to  the  undertaking  which  the  carrier  has 
expressly  or  impliedly  assumed.  If  it  has  held  itself  out  as  a 
carrier  of  passengers  only,  it  cannot  be  compelled  to  carry 
freight.  As  a  carrier  for  hire,  it  cannot  be  required  to  carry 
persons  or  goods  gratuitoasly.  The  case  would  not  be  altered 
by  the  assertion  that  the  public  interest  demanded  such  car- 
riage. The  public  interest  cannot  be  invoked  as  a  justification 
for  demands  which  pass  the  limits  of  reasonable  protection  and 
seek  to  impose  upon  the  carrier  and  its  property  burdens  that 
are  not  incident  to  its  engagement.  In  such  case,  it  would  be  no 
answer  to  say  that  the  carrier  obtains  from  its  entire  intrastate 
business  a  return  as  to  the  sufficiency  of  which  in  the  aggregate 
it  is  not  entitled  to  complain.     .     .    . 

We  have,  then,  to  apply  these  familiar  principles  to  a  case 
where  the  State  has  attempted  to  fix  a  rate  for  the  transporta- 
tion of  a  commodity'  under  which,  taking  the  results  of  the  busi- 
ness to  which  the  rate  is  applied,  the  carrier  is  compelled  to 
transport  the  commodity  for  less  than  cost  or  ^^^thout  substan- 
tial compensation  in  addition  to  cost.  We  say  this,  for  we  enter- 
tain no  doubt  that,  in  determining  the  cost  of  the  transportation 
of  a  particular  commodity,  all  the  outlays  which  pertain  to  it 
must  be  considered.  We  find  no  basis  for  distinguishing  in  this 
respect  between  so-called  '' out-of-pocket  costs,"  or  "actual" 
expenses,  and  other  outlays  which  are  none  the  less  actually 
made  because  they  arc  applicable  to  all  traffic,  instead  of  being 
exclusively  incurred  in  the  traffic  in  question.  Illustrations  are 
found  in  outlays  for  maintenance  of  way  and  structures,  general 
expenses  and  taxes.  It  is  not  a  sufficient  reason  for  excluding 
such,  or  other,  expenses  to  say  that  they  would  still  have  been 
incurred  had  the  particular  commodity  not  been  transported. 
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That  commodity  has  been  transported;  the  common  carrier  is 
under  a  duty  to  carry,  and  the  expenses  of  its  business  at  a  par- 
ticular time  are  attributable  to  what  it  does  carry.  The  State 
cannot  estimate  the  cost  of  carrying  coal  by  throwing  the  ex- 
pense incident  to  the  maintenance  of  the  roadbed,  and  the  gen- 
eral expenses,  upon  the  carriage  of  wheat;  or  the  cost  of  carry- 
ing wheat  by  tllro^\'ing  the  burden  of  the  upkeep  of  the  property 
upon  coal  and  other  commodities.  This,  of  course,  does  not 
mean  that  all  commodities  are  to  be  treated  as  carried  at  the 
same  rat-e  of  expense.  The  outlays  that  exclusively  pertain  to  a 
given  class  of  traffic  must  be  assigned  to  that  class,  and  the 
other  expenses  must  be  fairly  apportioned.  It  may  be  difficult 
to  make  such  an  apportionment,  but  when  conclusions  are  based 
on  cost  the  entire  cost  must  be  taken  into  account. 

It  should  be  said,  further,  that  we  find  nothing  in  the  record 
before  us,  and  nothing  in  the  facts  which  have  been  set  forth 
with  the  most  careful  elaboration  by  the  state  court,  that  can  be 
taken  to  indicate  the  existence  of  any  standard  whatever  by  ref- 
erence to  which  the  rate  in  question  may  be  considered  to  be 
reasonable.  It  does  not  appear  that  there  has  been  any  practice 
of  the  carriers  in  North  Dakota  which  affords  any  semblance  of 
support  to  a  rate  so  low.  Wliatever  inference  may  be  deduced 
from  coal  rates  in  other  States,  as  disclosed  by  the  record,  is 
decidedly  against  the  reasonableness  of  the  rate.     .     .     . 

The  State  insists  that  the  enactment  of  the  statute  may  be 
justified  as  "a  declaration  of  public  policy."  In  substance,  the 
argument  is  that  the  rate  was  imposed  to  aid  in  the  develop- 
ment of  a  local  industry  and  thus  to  confer  a  benefit  upon  the 
pe<jple  of  the  State.  The  importance  to  the  community  of  its 
deposits  of  lignite  coal,  the  infancy  of  the  industry,  and  the 
advantages  to  be  gained  by  increasing  the  consumption  of  this 
coal  and  making  the  community  less  dependent  upon  fuel  sup- 
plies imported  into  the  State,  are  emphasized.  But,  while  local 
interests  serve  as  a  motive  for  enforcing  reasonable  rates,  it 
would  be  a  very  different  matter  to  say  that  the  State  may  com- 
pel the  carrier  to  maintain  a  rate  upon  a  particular  commodity 
that  Is  less  than  reasonable,  or — as  might  equally  well  be 
as.VTted— to  carry  gratuitously,  in  order  to  build  up  a  local 
enterprise.  That  would  be  to  go  outside  the  carrier's  under- 
taking, and  outside  the  field  of  reasonable  supci-vision  of  the 
eonduct  of  its  business,  and  would  be  equivalent  to  an  appro- 
priation of  the  property  to  public  uses  upon  terms  to  which  the 
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carrier  had  in  no  way  agreed.  It  does  not  aid  the  argument 
to  urge  that  the  State  may  permit  the  carrier  to  make  good  its 
loss  by  charges  for  other  transportation.  If  other  rates  are 
exorbitant,  they  may  be  reduced.  Certainly,  it  could  not  be 
said  that  the  carrier  may  be  required  to  charge  excessive  rates 
to  some  in  order  that  others  might  be  served  at  a  rate  unreason- 
ably low.  That  would  be  but  arbitrary  action.  We  cannot 
reach  the  conclusion  that  the  rate  in  question  is  to  be  supported 
upon  the  ground  of  public  policy  if,  upon  the  facts  found,  it 
should  be  deemed  to  be  less  than  reasonable. 

The  legislature,  undoubtedly,  has  a  wide  range  of  discretion 
in  the  exercise  of  the  power  to  prescribe  reasonable  charges, 
and  it  is  not  bound  to  fix  uniform  rates  for  all  commodities  or 
to  secure  the  same  percentage  of  profit  on  every  sort  of  business. 
There  are  m.any  factors  to  be  considered,  differences  in  the  arti- 
cles transported,  the  care  required,  the  risk  assumed,  the  value 
of  the  service,  and  it  is  obviously  important  that  there  should 
be  reasonable  adjustments  and  classifications.  Nor  is  its  author- 
ity hampered  by  the  necessity  of  establishing  such  minute  dis- 
tinctions that  the  effective  exercise  of  the  rate-making  power 
becomes  impossible.  It  is  not  bound  to  prescribe  separate  rates 
for  every  individual  service  performed,  but  it  may  group  serv- 
ices by  fixing  rates  for  clasvses  of  traffic.  As  repeatedly  observed, 
we  do  not  sit  as  a  revisory  board  to  substitute  our  judgment  for 
that  of  the  legislature,  or  its  administrative  agent,  as  to  matters 
within  its  province.  San  Diego  I^and  &  Town  Co.  v.  Jasper, 
189  U.  S.  439 ;  Louisville  &  Nashville  R.  R.  v.  Garrett,  231  U.  S. 
298,  313.  The  court,  therefore,  is  not  called  upon  to  concern 
itself  with  mere  details  of  a  schedule ;  or  to  review  a  particular 
tariff  or  schedule  which  yields  substantial  compensation  for  the 
services  it  embraces,  when  the  profitableness  of  the  intrastate 
business  as  a  whole  is  not  involved. 

But  a  different  question  arises  when  the  State  has  segregated 
a  commodity,  or  a  class  of  traffic,  and  has  attempted  to  compel 
the  carrier  to  transport  it  at  a  loss  or  without  substantial  com- 
pensation even  though  the  entire  traffic  to  which  the  rate  is 
applied  is  taken  into  account.  On  that  fact  being  satisfactorily 
established,  the  assumption  of  reasonableness  is  rebutted.  If  in 
such  a  case  there  exists  any  practice,  or  what  may  be  taken  to 
be  (broadly  speaking)  a  standard  of  rates  with  respect  to  that 
traffic,  in  the  light  of  which  it  is  insisted  that  the  rate  should 
still  be  regarded  as  reasonable,  that  should  be  made  to  appear. 


1324  CASES  ON  CONSTITUTIONAL  LAW. 

As  has  been  said,  it  does  not  appear  here.  Frequently  attacks 
upon  state  rates  have  raised  the  question  as  to  the  profitable- 
ness of  the  entire  intrastate  business  under  the  State's  require- 
ments. But  the  decisions  in  this  class  of  cases  furnish  no  ^ound 
for  sa\nng  that  the  State  may  set  apart  a  commodity  or  a  spe- 
cial class  of  traffic  and  impose  upon  it  any  rate  it  pleases,  pro- 
vided only  that  the  return  from  the  entire  intrastate  business  is 
adequate.     .     .     . 

The  judpnents,  respectively,  are  reversed  and  the  cases  are 
remanded  for  further  proceedings  not  inconsistent  with   this 

opinion. 

It  is  so  ordered. 

Mr.  Justice  Pitney  dissents. 


NATIONAL  UNION  FIRE  INSURANCE  COMPANY  v. 

WANBERG. 

Supreme  Court  of  the  United  States.     1922. 
260  United  States,  71. 

Error  to  the  Supreme  Court  of  the  State  of  North  Dakota. 

Mr.  Chief  Justice  Taft  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  North  Dakota, 
lirou^ht  to  reverse  its  judgment  affirming  one  of  the  District 
Court  of  William  County  of  that  State  for  $1,254.25,  with  in- 
terest and  costs,  upon  a  contract  of  hail  insurance,  against  the 
National  Union  Fire  Insurance  Company,  a  corporation  of 
Pennsylvania.  The  judgment  rests  for  its  validity  on  §  4902 
of  the  Compiled  Laws  of  North  Dakota,  1913,  as  follows: 

"Every  insurance  company  engaged  in  the  business  of  insur- 
ing against  loss  by  hail  in  this  State,  shall  be  bound,  and  the 
insurance  shall  take  effect  from  and  after  twenty-four  hours 
from  the  day  and  hour  the  application  for  such  insurance  has 
boon  taken  by  the  authorized  local  agent  of  said  company,  and 
if  the  company  shall  decline  to  wvitjQ  the  insurance  upon  receipt 
of  the  application,  it  shall  forthwith  notify  the  applicant  and 
agent  who  took  the  application,  by  telegram,  and  in  that  event, 
the  insurance  shall  not  become  effective.  Provided,  that 
nothing  in  tiiis  article  shall  prevent  the  company  from  issuing 
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a  policy  on  such  an  application  and  putting  the  insurance  in 
force  prior  to  the  expiration  of  said  twenty-four  hours." 

The  facts  as  stipulated  were : 

At  ten  o'clock  in  the  forenoon  of  July  12,  1917,  "Wanberg  on 
his  farm  at  Tioga  in  North  Dakota,  signed  and  delivered  to 
Everson,  the  agent  of  the  defendant  company,  an  application  on 
the  blan£  furnished  by  the  company  for  insurance  on  his  crops 
in  the  sum  of  $1,400  against  loss  or  damage  by  hail  or  any 
other  cause,  except  fire,  floods,  winter  kill  or  failure  of  insured 
to  use  good  husbandry.  He  also  paid  to  Everson  the  premium 
of  $140.  Everson  had  authority  as  agent  only  to  solicit  and 
receive  such  applications  and  the  premium  therefor  and  to 
transmit  them  to  the  company's  western  office  at  Waseca,  Min- 
nesota, where  applications  were  acted  upon  and  policies  issued. 
The  company  was  duly  licensed  under  the  laws  of  North  Dakota 
to  transact  its  business  in  the  State.  On  the  afternoon  of  July 
13,  1917,  Everson  mailed  the  application  with  the  premium  less 
commission  to  the  office  at  Waseca,  where  it  arrived  on  Sunday, 
July  15th,  and  was  delivered  on  Monday  the  16th.  In  the  mean- 
time, at  six  o'clock  in  the  evening  of  July  14th,  a  hail  storm 
injured  Wanberg's  growing  crops  to  the  extent  of  the  amount 
of  the  judgment.  On  Tuesday,  July  17th,  and  without  knowl- 
edge of  the  loss,  the  Waseca  agency  returned  the  application 
and  premium  to  Everson  saying  that  at  that  late  date  it  would 
not  be  accepted.  The  application  contained  a  provision  that  it 
should  take  effect  from  the  day  it  was  received  and  accepted, 
as  evidenced  by  the  issuance  of  a  policy  thereon  at  the  Waseca, 
Minnesota,  agency  for  the  company. 

The  only  error  we  can  consider  which  was  duly  reserved  is 
that  §  4902  as  applied  to  this  case  violates  the  Fourteenth 
Amendment  in  that  it  operates  to  deprive  the  company  of  lib- 
erty of  contract,  and  therefore  of  its  property,  without  due 
process  of  law,  and  of  the  equal  protection  of  the  laws. 

The  decision  of  this  Court  in  German  Alliance  Insurance  Co. 
V.  Lewis,  233  U.  S.  389,  settled  the  right  of  a  state  legislature 
to  regulate  the  conduct  by  corporations,  domestic  and  foreign, 
of  insurance  as  a  business  affected  with  a  public  interest.  This 
includes  provision  for  ' '  unearned  premium  fund  or  reserve ; 
.  .  .  the  limitation  of  dividends,  the  publishing  of  accounts, 
valued  policies,  standards  of  policies,  prescribing  investment,  re- 
quiring deposits  in  money  or  bonds,  confining  the  business  to 
corporations,  preventing  discrimination  in  rates,  limitation  of 
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risks  and  other  regulations  equally  restrictive.**  (233  U.  S. 
412.)  It  includes  moreover  the  restrictions  of  defense  to  recov- 
ery on  policies  and  the  forbidding  of  stipulations  to  evade  such 
restrictions.  Orient  Insurance  Co.  v.  Daggs,  172  U.  S.  557; 
WliitficKl  V.  Aetna  Life  Insurance  Co.,  205  U.  S.  489.  But  it  is 
said  the  line  of  possible  and  valid  regulation  has  here  been 
passed  by  affinnatively  imposing  a  contract  on  an  insurance 
company  before  it  has  had  a  chance  to  consider  the  circum- 
stances and  decide  that  it  wishes  to  make  it,  indeed,  that  it  de- 
clares that  to  be  an  agreement  with  heavy  obligation  wliich  is 
in  fact  no  agreement  at*  all.  Thus  it  is  argued  that  by  this 
statute  mandatory  obligation  is  substituted  for  freedom  of  con- 
tract, which  is  just  that  against  which  the  Fourteenth  Amend- 
ment was  intended  to  secure  persons.  We  agree  that  this  legis- 
lation approaches  closely  the  limit  of  legislative  power,  but 
not  tliat  it  transcends  it.  The  statute  treats  the  business  of  hail 
insurance  as  affected  with  a  public  interest.  In  that  country, 
where  a  fanner's  whole  crop,  the  work  and  product  of  a  year, 
may  be  \\iped  out  in  a  few  minutes,  and  where  the  recurrence  of 
such  manifestations  of  nature  is  not  infrequent,  and  no  care 
can  provide  against  their  destructive  character,  it  is  of  much 
public  moment  that  agencies  like  insurance  companies  to  dis- 
tribute the  loss  over  the  entire  community  should  be  regulated 
so  as  to  be  effective  for  the  purpose.  The  danger  and  loss  to  be 
mitigated  are  possible  for  a  short  period.  The  storms  are  usu- 
ally fitful  and  may  cover  a  comparatively  small  territory  at  a 
time,  so  that,  of  two  neighbors,  one  may  have  a  total  loss  and 
the  other  may  escape  altogether.  The  risk  justifies  a  high  rate 
of  insurance.  It  differs  so  much  in  these  and  other  respects 
from  otlicr  insurance  that  it  may  properly  call  for  special  legis- 
lative treatment.  The  statute  applies  to  all  companies  engaged 
in  such  insurance.  There  is  no  discrimination  and  no  denial  of 
the  equal  protection  of  the  laws.  The  fact  that  the  time  re 
qtiircments  of  the  statute  may  bear  more  heavily  on  foreign 
companies  whose  principal  offices  may  be  far  removed  than 
upon  those  whoso  headquarters  are  within  the  State  is  a  circum- 
stance necessarily  incident  to  their  conduct  of  business  in  an- 
other State  of  which  they  can  not  complain.  They  can  not  ex- 
pect the  laws  of  the  State  to  be  bent  to  accommodate  them  as 
a  matter  of  strict  legal  right,  however  wise  it  may  be  for  a  legis- 
lature to  give  weight  to  such  a  consideration  in  securing  the  use 
of  foreign  capital  for  its  people.     Moreover,  as  the  business  of 


NATIONAL  INS.  CO.  v.  WANBERG.  1327 

such  insurance  companies  is  purely  intrastate,  New  York  Life 
Insurance  Co.  v.  Deer  Lodge  County,  231  U.  S.  495,  the  State 
has  power  to  require  them,  to  accept  conditions  different  from 
those  imposed  on  domestic  corporations  (Paul  v.  Virginia,  8 
Wall.  168 ;  Hooper  v.  California,  155  U.  S.  648,  and  cases  cited) 
though  this  is  not,  of  course,  unlimited.  Terral  v.  Burke  Con- 
struction Co.,  257  U.  S.  529,  532,  533. 

The  legislature  was  evidently  convinced  that  it  would  help 
the  public  interest  if  farmers  could  be  induced  generally  to  take 
out  hail  insurance  and  ''temper  the  wind"  so  injurious  to  the 
agriculture  of  the  State,  and  that  they  would  be  more  likely  to 
avail  themselves  of  this  protection  if  they  could  effect  the  in- 
surance promptly  and  on  the  eve  of  the  danger.  The  legisla- 
ture said,  therefore,  to  companies  intending  to  engage  in  bail 
insurance,  '*To  accomplish  our  purpose  we  forbid  you  to  en- 
gage in  this  kind  of  business  unless  you  agree  to  close  your 
contracts  within  twenty-four  hours  after  application  is  made. 
You  must  so  extend  the  scope  of  the  authority  of  your  local 
agents,  or  must  so  speed  communication  between  them  and  your 
representatives  who  have  authority,  as  to  enable  an  applicant 
to  know  within  the  limits  of  a  day  whether  he  is  protected,  so 
that,  if  not,  he  may  at  once  go  to  another  company  to  secure 
what  he  seeks.  If,  therefore,  you  engage  in.  this  exigent  busi- 
ness, and  allow  an  application  to  pend  more  than  twenty-four 
hours,  you  will  be  held  to  have  made  the  contract  of  insurance 
for  which  the  farmer  has  applied." 

This  does  not  force  a  contract  on  the  company.  It  need  not 
accept  an  application  at  all  or  it  can  make  its  arrangements  to 
reject  one  within  twenty-four  hours.  It  is  urged  that  no  com- 
pany, to  be  safe  and  to  make  the  business  reasonably  profitable, 
can  afford  to  place  more  than  a  certain  number  of  risks  within 
a  particular  section  or  towaiship,  and  that  what  is  called  "map- 
ping" must  be  done  to  prevent  too  many  risks  in  one  locality 
and  to  distribute  them  so  that  the  company  may  not  suffer  too 
heavily  from  the  same  storm.  Applications  are  often  received 
by  agents  in  different  towns  for  the  crops  in  the  same  section  or 
tcsvnship,  so  that,  if  local  agents  were  given  authority  finally 
to  accept  applications,  this  "mapping,"  essential  to  the  security 
of  the  company  in  doing  the  business  at  all,  would  be  impos- 
sible. It  seems  to  us  tliat  tliis  is  a  difficulty  easily  overcome  bv 
appointing  agents  with  larger  territorial  authority  and  sub- 
agents  near  them,  or  by  the  greater  use  of  the  telegraph  or  tele- 
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phone  in  consulting  the  home  office  or  more  trusted  local  agen- 
cies. While  the  time  allowed  is  short,  we  can  not  say  that  it  is 
unreasonable  in  view  of  the  legitimate  purpose  of  the  legislation 
and  the  possibilities  of  modem  business  methods. 

There  is  nothing  in  the  statute  under  discussion  which  re- 
quires a  company  to  receive  applications  or  prevents  it  from 
insisting  on  tlie  pajTuent  of  a  premium  in  advance  before  receiv- 
ing them,  or  from  reselling  the  usual  right  on  the  part  of  the 
insurer  at  any  time  to  cancel  the  contract  of  insurance  on 
service  of  due  notice  with  a  return  of  a  proper  proportion  of 
the  premium.  Not  infrequently  companies  in  their  own  interest 
in  some  kinds  of  insurance,  entrust  to  local  insurance  agents 
authority  to  bind  their  principals  temporarily  until  the  applica- 
tion can  be  examined  and  approved  by  the  head  office.  The 
statute  here  in  question  has  been  in  force  since  1913,  and  it 
does  not  seem  to  have  driven  companies  out  of  the  hail  insur- 
ance business,  an  indication  that  they  are  able  profitably  and 
safely  to  adjust  themselves  and  their  methods  to  its  require- 
ments. Whether  it  is  wise  legislation  is  not  for  us  to  consider. 
All  we  have  to  decide,  and  that  we  do  decide,  is  that  it  is  not 
80  arbitrary  or  unreasonable  as  to  deprive  those  whom  it  affects 
of  their  property  or  liberty  without  due  process  of  law. 

It  is  pointed  out  on  behalf  of  the  company  that  the  very  ap- 
plication wliich  the  defendant  in  error  signed  contained  an  ex- 
press consent  that  the  policy  should  not  take  effect  until  the 
company's  agency  at  Waseca,  Minnesota,  should  have  an  op- 
portunity to  examine  it  and  should  accept  it.  It  is  clear  that 
if  the  statute  is  valid  such  a  consent  is  void  because  it  defeats 
Uie  verj'  object  of  the  statute.    .    .    . 

The  judgment  of  tlie  Supreme  Court  of  North  Dakota  is 

Affirmed. 


CUAS.  WOLFF  PACKING  COMPANY  v.  COURT  OP 

INDUSTRIAL  RELATIONS  OF  THE  STATE 

OF  KANSAS. 

SuFBEifE  Court  of  the  United  States.     1923. 
262  United  States,  522. 

Error  to  the  Supreme  Court  of  the  State  of  Kansas. 

This  case  involves  the  validity  of  the   Court  of  Industrial 
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Relations  Act  of  Kansas.  Chapter  29,  Special  Session,  Laws 
of  1920.  The  act  declares  the  following  to  be  affected  with  a 
public  interest :  First,  manufacture  and  preparation  of  food 
for  human  consumption;  second,  manufacture  of  clothing  for 
human  wear ;  third,  production  of  any  substance  in  common  use 
for  fuel;  fourth,  transportation  of  the  foregoing;  fifth,  public 
utilities  and  common  carriers.  The  act  vests  an  Industrial 
Court  of  three  judges  with  power  upon  its  own  initiative  or  on 
complaint  to  summon  the  parties  and  hear  any  dispute  over 
wages  or  other  terms  of  employment  in  any  such  industry,  and 
if  it  shall  find  the  peace  and  health  of  the  public  imperiled  by 
such  controversy,  it  is  required  to  make  findings  and  fix  the 
wages  and  other  terms  for  the  future  conduct  of  the  industry. 
After  sixty  days,  either  party  may  ask  for  a  readjustment  and 
then  the  order  is  to  continue  in  effect  for  such  reasonable  time 
as  the  court  shall  fix,  or  until  changed  by  agreement  of  the 
parties.  The  Supreme  Court  of  the  State  may  review  such 
orders  and  in  case  of  disobedience  to  an  order  that  court  may  be 
appealed  to  for  enforcement. 

The  Charles  Wolff  Packing  Company,  the  plaintiff  in  error, 
is  a  corporation  of  Kansas  engaged  in  slaughtering  hogs  and 
cattle  and  preparing  the  meat  for  sale  and  shipment.  It  has 
$600,000  capital  stock  and  total  annual  sales  of  $7,000,000.  More 
than  half  its  products  are  sold  beyond  the  State.  It  has  three 
hundred  employees.  There  are  many  other  packing  houses  in 
Kansas,  of  greater  capacity.    This  is  considered  a  small  one. 

In  January,  1921,  the  president  and  secretaiy  of  the  Meat 
Cutters  Union  filed  a  complaint  with  the  Industrial  Court  against 
the  Packing  Company  respecting  the  wages  its  employees  were 
receiving.  The  Company  appeared  and  answered  and  a  hearing 
was  had.  The  court  made  findings,  including  one  of  an  emer- 
gency, and  an  order  as  to  wages,  increasing  them  over  the  figures 
to  which  the  Company  had  recently  reduced  them.  The  Com- 
pany refused  to  comply  with  the  order  and  the  Industrial  Court 
then  instituted  mandamus  proceedings  in  the  Supreme  Court 
to  compel  comi)iiancc.  That  court  appointed  a  commissioner  to 
consider  the  record,  to  take  additional  evidence  and  report  his 
conclusions.  He  found  that  the  Company  had  lost  $100,000 
the  previous  year,  and  that  there  was  no  sufficient  evidence  of 
an  emergency  or  danger  to  the  public  from  the  controversy  to 
justify   action  by  the   Industrial   Court.     The   Supreme   Court 
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overruled  his  report  and  held  that  the  evidence  showed  a  suffi- 
cient emergency. 

The  prescribed  schedule  of  wages  and  the  limitation  of  hours 
and  the  rate  of  pay  required  for  overtime  resulted  in  an  increase 
in  wages  of  more  than  $400  a  week. 

It  appeared  from  the  evidence  that  the  Company  and  plant 
were  under  the  control  of,  and  in  business  association  with, 
what  were  called  "The  Allied  Packers,"  who  have  plants  in 
various  cities  and  compete  vrith  the  so-called  Big  Five  Packers, 
the  largest  in  the  country,  that  the  products  of  the  Wolff  Packing 
Company  are  sold  in  active  competition  with  such  products 
made  by  other  concerns  throughout  the  United  States.  It  ap- 
peared further  that  about  the  time  of  this  controversy,  a  strike 
was  threatened  in  the  packing  houses  of  the  Big  Five  which 
the  President  of  the  United  States  used  his  good  offices  to  settle. 
The  chief  executive  of  the  Wolff  Company  testified  that  there 
had  been  no  difficulty  in  securing  all  the  labor  it  desired  at  the 
reduced  rates  offered.  The  Industrial  Court  conceded  that  the 
Wolff  Company  could  not  operate  on  the  schedule  fixed  without 
a  loss,  but  relied  on  the  statement  by  its  president  that  he  hoped 
for  more  prosperous  times. 

The  Packing  Company  brings  this  case  here  on  the  ground 
that  the  validity  of  the  Industrial  Court  Act  was  upheld  although 
challenged  as  in  conflict  with  the  provision  of  the  Fourteenth 
Amendment  that  no  State  shall  deprive  any  person  of  liberty 
or  property  without  due  process  of  law. 

Mr.  Chief  Justice  Taft,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  Court. 

The  necessary  postulate  of  the  Industrial  Court  Act  is  that 
the  State,  representing  the  people,  is  so  much  interested  in  their 
peace,  health  and  comfort  that  it  may  compel  those  engaged 
in  the  manufacture  of  food,  and  clothing,  and  the  production 
of  fuel,  whether  owners  or  workers,  to  continue  in  their  business 
and  employment  on  terms  fixed  by  an  agency  of  the  State  if 
they  can  not  agree.  Under  the  construction  adopted  by  the 
State  Supreme  Court  the  act  gives  the  Industrial  Court  authority 
to  permit  the  owner  or  employer  to  go  out  of  the  business,  if 
he  shows  that  he  can  only  continue  on  the  terms  fixed  at  such 
heavy  loss  that  collapse  will  follow;  but  this  privilege  under  the 
circumstances  is  generally  illusory.  Block  v.  Hirsh,  256  U.  S. 
135,  157.    A  laborer  dissatisfied  with  his  wages  is  permitted  to 
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quit,  but  he  may  not  agree  with  his  fellows  to  quit  or  combine 
with  others  to  induce  them  to  quit. 

These  qualifications  do  not  change  the  essence  of  the  act. 
It  curtails  the  right  of  the  employer  on  the  one  hand,  and  of 
the  employee  on  the  other,  to  contract  about  his  affairs.  This  is 
part  of  the  liberty  of  the  individual  protected  by  the  guaranty 
of  the  due  process  clause  of  the  Fourteenth  Amendment.  Meyer 
V.  Nebraska,  262  U.  S.  390.  While  there  is  no  such  thing  as 
absolute  freedom  of  contract  and  it  is  subject  to  a  variety  of 
restraints,  they  must  not  be  arbitrary  or  unreasonable.  Free- 
dom is  the  general  rule,  and  restraint  the  exception.  The 
legislative  authority  to  abridge  can  be  justified  only  by  excep- 
tional circumstances.  Adkins  v.  Children's  Hospital,  261  U.  S. 
525. 

It  is  argued  for  the  State  that  such  exceptional  circumstances 
exist  in  the  present  case  and  that  the  act  is  neither  arbitrary 
nor  unreasonable.     Counsel  maintain : 

First.  The  act  declares  that  the  preparation  of  human  food 
is  affected  by  a  public  interest  and  the  power  of  the  legislature 
so  to  declare  and  then  to  regulate  the  business  is  established  in 
Munn  v.  Illinois,  94  U.  S.  113;  Budd  v.  New  York,  143  U.  S. 
517;  Brass  v.  Stoeser,  153  U.  S.  391;  Noble  State  Bank  v.  Has- 
kell, 219  U.  S.  104;  German  Alliance  Insurance  Co.  c.  Lewis, 
233  U.  S.  389 ;  and  Block  v.  Hirsh,  256  U.  S.  135. 

Second.  The  power  to  regulate  a  business  affected  with  a 
public  interest  extends  to  fixing  wages  and  terms  of  employment 
to  secure  continuity  of  operation.  Wilson  v.  New,  243  U.  S. 
332,  352,  353. 

Businesses  said  to  be  clothed  with  a  public  interest  justifying 
some  public  regulation  may  be  divided  into  three  cla.sscs : 

(1)  Those  which  are  carried  on  under  the  authority  of  a 
public  grant  of  privileges  which  either  expreswsly  or  impliedly 
imposes  the  affirmative  duty  of  rendering  a  public  service  de- 
manded by  any  member  of  the  public.  Such  are  the  railroads, 
other  common  carriers  and  public  utilities. 

(2)  Certain  occupations,  regarded  as  exceptional,  the  public 
interest  attaching  to  which,  recognized  from  earliest  times,  has 
survived  the  period  of  arbitrary  laws  by  Parliament  or  Colonial 
legislatures  for  regulating  all  trades  and  callings.  Such  are 
those  of  the  keepers  of  inns,  cabs  and  grist  mills.     .     .     . 

(3)  Businesses  which  though  not  public  at  their  incep- 
tion may  be  fairly  said   to  have  risen   to   be  such  and   have 
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become  subject  in  consequence  to  some  government  regulation. 
They  have  come  to  hold  such  a  peculiar  relation  to  the  pub- 
lic that  this  is  superimposed  upon  them.  In  the  language  of 
the  ca.ses,  the  owner  by  devoting  his  business  to  the  public 
use,  in  effect  grants  the  public  an  interest  in  that  use  and  sub- 
jects himself  to  public  regulation  to  the  extent  of  that  interest 
although  the  property  continues  to  belong  to  its  private  owner 
and  to  be  entitled  to  protection  accordingly.     .     .     . 

It  is  manifest  from  an  examination  of  the  cases  cited  under 
the  third  head  that  the  mere  declaration  by  a  legislature  that 
a  business  is  affected  with  a  public  interest  is  not  conclusive 
of  the  question  whether  its  attempted  regulation  on  that 
ground  is  justified.  The  circumstances  of  its  alleged  change 
from  the  status  of  a  private  business  and  its  freedom  from 
regulation  into  one  in  which  the  public  have  come  to  have  an 
interest  are  always  a  subject  of  judicial  inquiry. 

In  a  sense,  the  public  is  concerned  about  all  lawful  business 
because  it  contributes  to  the  prosperity  and  well  being  of  the 
people.  The  public  may  suffer  from  high  prices  or  strikes  in 
many  trades,  but  the  expression  ''clothed  with  a  public  in- 
terest," as  applied  to  a  business,  means  more  than  that  the 
public  welfare  is  affected  by  continuity  or  by  the  price  at 
which  a  commodity  is  sold  or  a  service  rendered.  The  circum- 
stances which  clothe  a  particular  kind  of  business  with  a  public 
interest,  in  the  sense  of  Munn  v.  Illinois  and  the  other  cases, 
must  be  such  as  to  create  a  peculiarly  close  relation  between  the 
public  and  those  engaged  in  it,  and  raise  implications  of  an 
affirmative  obligation  on  their  part  to  be  reasonable  in  dealing 
with  the  public. 

It  is  urged  upon  us  that  the  declaration  of  the  legislature 
that  the  business  of  food  preparation  is  affected  with  a  public 
interest  and  devoted  to  a  public  use  should  be  most  persuasive 
with  the  Court  and  that  nothing  but  the  clearest  reason  to  the 
contrary  will  prevail  with  the  Court  to  hold  otherwise.     .     .     . 

It  has  never  been  supposed,  since  the  adoption  of  the  Con- 
stitution, that  the  business  of  the  butcher,  or  the  baker,  the 
tailor,  the  wood  chopper,  the  mining  operator  or  the  miner  was 
clothed  with  such  a  public  interest  that  the  price  of  his  pro- 
duct or  his  wages  could  be  fixed  by  State  regulation.  It  is  true 
that  in  the  days  of  the  early  common  law  an  omnipotent  Par- 
liament did  regulate  prices  and  wages  as  it  chose,  and  occa- 
sionally a  Colonial  legislature  sought  to  exercise  the  same  power; 
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but  nowadays  one  does  not  devote  one^s  property  or  business 
to  the  public  use  or  clothe  it  with  a  public  interest  merely  be- 
cause one  makes  commodities  for,  and  sells  to,  the  public  in 
the  common  callings  of  which  those  above  mentioned  are  in- 
stances. 

An  ordinary  producer,  manufacturer  or  shopkeeper  may  sell 
or  not  sell  as  he  likes,  United  States  v.  Trans-Missouri  Freight 
Association,  166  U.  S.  290,  320;  Terminal  Taxicab  Co.  v.  Dis- 
trict of  Columbia,  241  U.  S.  252,  256,  and  while  this  feature 
does  not  necessarily  exclude  businesses  from  the  class  clothed 
with  a  public  interest,  German  Alliance  Insurance  Co.  v.  Lewis, 
233  U.  S.  389,  it  usually  distinguishes  private  from  quasi-pub- 
lic occupations. 

In  nearly  all  the  businesses  included  under  the  third  head 
above,  the  thing  which  gave  the  public  interest  was  the  indis- 
pensable nature  of  the  service  and  the  exorbitant  charges  and 
arbitrary  control  to  which  the  public  might  be  subjected  with- 
out regulation. 

In  the  preparation  of  food,  the  changed  conditions  have 
greatly  increased  the  capacity  for  treating  the  raw  product 
and  transferred  the  work  from  the  shop  with  few  employees 
to  the  great  plant  with  many.  Such  regulation  of  it  as  there 
has  been,  has  been  directed  toward  the  health  of  the  workers 
in  congested  masses,  or  has  consisted  of  inspection  and  super- 
vision with  a  view  to  the  health  of  the  public.  But  never  has 
regulation  of  food  preparation  been  extended  to  fixing  wages 
or  the  prices  to  the  public,  as  in  the  cases  cited  above  where 
fear  of  monopoly  prompted,  a.nd  was  held  to  justify,  regula- 
tion of  rates.  There  is  no  monopoly  in  the  preparation  of  foods. 
The  prices  charged  by  plaintiff  in  error  are,  it  is  conceded,  fixed 
by  competition  throughout  the  country  at  large.  Food  is  now 
produced  in  greater  volume  and  variety  than  ever  before. 
Given  uninterrupted  interstate  commerce,  the  sources  of  the 
food  supply  in  Kansas  are  countrywide,  a  short  supply  is  not 
likely,  and  the  danger  from  local  monopolistic  control  less  than 
ever. 

It  is  very  difficult  under  the  cases  to  lay  down  a  working 
rule  by  which  readily  to  determine  when  a  business  has  become 
** clothed  with  a  public  interest."  All  business  is  subject  to 
some  kinds  of  public  regulation ;  but  when  the  public  becomes 
80  peculiarly  dependent  upon  a  particular  business  that  one 
engaging  therein  subjects  himself  to  a  more   intimate   public 
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regulation  is  only  to  be  determined  by  the  process  of  exclusion 
and  inclusion  and  to  gradual  establishment  of  a  line  of  dis- 
tinction. We  are  relieved  from  considering  and  deciding  defi- 
nitely whether  preparation  of  food  should  be  put  in  the  third 
class  of  quasi-public  businesses,  noted  above,  because  even  so, 
the  valid  regulation  to  which  it  might  be  subjected  as  such, 
could  not  include  what  this  act  attempts. 

To  say  that  a  business  is  clothed  with  a  public  interest,  is 
not  to  determine  what  regulation  may  be  permissible  in  view 
of  the  private  rights  of  the  owner.  The  extent  to  which  an 
inn  or  a  cab  system  may  be  regulated  may  differ  widely  from 
that  allowable  as  to  a  railroad  or  other  common  carrier.  It 
is  not  a  matter  of  legislative  discretion  solely.  It  depends  on 
the  nature  of  the  business,  on  the  feature  which  touches  the 
public,  and  on  the  abuses  reasonably  to  be  feared.  To  say  that 
a  business  is  clothed  with  a  public  interest  is  not  to  import 
that  the  public  may  take  over  its  entire  management  and  run 
it  at  the  expense  of  the  owner.  The  extent  to  w^hich  regulation 
may  reasonably  go  varies  with  different  kinds  of  business.  The 
regulation  of  rates  to  avoid  monopoly  is  one  thing.  The  regu- 
lation of  wages  is  another.  A  business  may  be  of  such  char- 
acter that  only  the  first  is  permissible,  while  another  may  in- 
volve such  a  possible  danger  of  monopoly  on  the  one  hand, 
and  such  disaster  from  stoppage  on  the  other,  that  both  come 
within  the  public  concern  and  power  of  regulation. 

If,  as,  in  effect,  contended  by  counsel  for  the  State,  the  com- 
mon callings  are  clothed  with  a  public  interest  by  a  mere  legis- 
lative declaration,  which  necessarily  authorizes  full  and  com- 
prehensive regulation  within  legislative  discretion,  there  must 
he  a  revolution  in  the  relation  of  government  to  general  busi- 
neaB.  This  will  be  running  the  public  interest  argument  into  the 
ground,  to  u.sc  a  phrase  of  Mr.  Justice  Bradley  when  character- 
izing a  similarly  extreme  contention.  Civil  Rights  Cases,  109 
U.  S.  3,  24.  It  will  be  impossible  to  reconcile  such  result  with 
the  freedom  of  contract  and  of  labor  secured  by  the  Fourteenth 
Amendment. 

Thia  brings  us  to  the  nature  and  purpose  of  the  regulation 
under  the  Industrial  Court  Act.  The  avowed  object  is  con- 
tinuity of  food,  clothing  and  fuel  supply.  By  §  6  reasonable 
continuity  and  efficiency  of  the  industries  specified  are  de- 
clared to  be  necessary  for  the  public  peace,  health  and  general 
welfare,  and  all  are  forbidden  to  hinder,  limit  or  suspend  them. 
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Section  7  gives  the  Industrial  Court  power,  in  case  of  contro- 
versy between  employers  and  workers  which  may  endanger  the 
continuity  or  efficiency  of  service,  to  bring  the  employer  and 
employees  before  it  and,  after  hearing  and  investigation,  to 
fix  the  terms  and  conditions  between  them.  The  employer  is 
bound  by  this  act  to  pay  the  wages  fixed  and,  while  the  worker 
is  not  required  to  work,  at  the  wages  fixed,  he  is  forbidden,  on 
penalty  of  fine  or  imprisonment,  to  strike  against  them,  and 
thus  is  compelled  to  give  up  that  means  of  putting  himself  on 
an  equality  with  his  employer  which  action  in  concert  with 
his  fellows  gives  him. 

There  is  no  authority  of  this  Court  to  sustain  such  exercise 
of  power  in  respect  to  those  kinds  of  business  affected  with  a 
public  interest  by  a  change  in  pais,  first  fully  recognized  by  this 
Court  in  Munn  v.  Illinois,  supra,  where  it  said  (p.  126)  : 

"Property  does  become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  consequence,  and  affect 
the  community  at  large.  When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  has  an  interest,  he,  in 
effect,  grants  to  the  public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the  common  good,  the 
extent  of  the  interest  he  has  thus  created.  He  may  withdraw 
his  grant  by  discontinuing  the  use ;  but  so  long  as  he  maintains 
the  use,  he  must  submit  to  the  control. ' ' 

These  words  refute  the  view  that  public  regulation  in  such 
cases  can  secure  continuity  of  a  business  against  the  owner. 
The  theory  is  that  of  revocable  grant  only.  Weems  Steam- 
boat Co.  V.  People's  Steamboat  Co.,  214  U.  S.  345.  If  that  be 
so  with  the  owner  and  employer,  a  fortiori  must  it  be  so  with 
the  employee.  It  involves  a  more  drastic  exercise  of  conti-ol  to 
impose  limitations  of  continuity  growing  out  of  the  public  char- 
acter of  the  business  upon  the  employee  than  upon  the  employer ; 
and  without  saying  that  such  limitations  upon  both  may  not 
be  sometimes  justified,  it  must  be  where  the  obligation  to 
the  public  of  continuous  service  is  direct,  clear  and  mandatory 
and  arises  as  a  contractual  condition  express  or  implied  of 
entering  the  business  either  as  owner  or  worker.  It  can  only 
arise  when  investment  by  the  owner  and  entering  the  employ- 
ment by  the  worker  create  a  conventional  relation  to  the  public 
somewhat  equivalent  to  the  appointment  of  officers  and  the 
enlistment  of  soldiers  and  sailors  in  military  service. 

We  are  considering  the  validity  of  the  act  as  compelling  the 
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employer  to  pay  the  adjudged  wages,  and  as  forbidding  the 
employees  to  combine  against  working  and  receiving  them.  The 
penalties  of  the  act  are  directed  against  effort  of  either  side  to 
interfere  with  the  settlement  by  arbitration.  Without  this 
joint  compulsion,  the  whole  theory  and  purpose  of  the  act  would 
fail.  The  State  can  not  be  heard  to  say,  therefore,  that  upon 
complaint  of  the  employer,  the  effect  upon  the  employee  should 
not  be  a  factor  in  our  judgment. 

Justification  for  such  regulation  is  said  to  be  found  in  Wilson 
V.  New,  243  U.  S.  332.  It  was  there  held  that  in  a  nation-wide 
dispute  over  wages  between  railroad  companies  and  their  train 
operatives,  with  a  general  strike,  commercial  paralyvsis  and  grave 
loss  and  suffering  overhanging  the  country.  Congress  had 
power  to  prescribe  wages  not  confiscatory,  but  obligatory  on 
both  for  a  reasonable  time  to  enable  them  to  agree.  The  Court 
said  that  the  business  of  common  carriers  by  rail  was  in  one 
aspect  a  public  business  because  of  the  interest  of  society  in 
its  continued  operation  and  rightful  conduct  and  that  this 
gave  rise  to  a  public  right  of  regulation  to  the  full  extent 
necessary  to  secure  and  protect  it;  that  viewed  as  an  act  fixing 
wages  it  was  an  essential  regulation  for  protection  of  public 
right,  that  it  did  not  invade  the  private  right  of  the  carriers  be- 
cause their  property  and  business  were  subject  to  the  power  of 
government  to  insure  fit  relief  by  appropriate  means  and  it  did 
not  invade  private  rights  of  employees  since  their  right  to  de- 
mand wages  and  to  leave  the  employment  individually  or  in 
concert  was  subject  to  limitation  by  Congress  because  in  a 
public  business  which  Congress  might  regulate  under  the  com- 
merce power. 

It  is  urged  that,  under  this  act,  the  exercise  of  the  power 
of  compulsory  arbitration  rests  upon  the  existence  of  a  tem- 
porary emergency  as  in  Wilson  v.  New.  If  that  is  a  real  factor 
here  as  in  Wilson  v.  New,  and  in  Block  v.  Ilirsh,  256  U.  S.  135, 
157  (see  Pennsylvania  Coal  Co.  v.  Mahon,  260  U.  S.  393),  it 
is  enough  to  say  that  the  great  temporary  public  exip:cncies 
recognized  by  all  and  declared  by  Congress,  were  very  different 
from  that  upon  which  the  control  under  this  act  is  asserted. 
Here  it  is  said  to  be  the  danger  that  a  strike  in  one  establish- 
ment may  spread  to  all  the  other  similar  establishments  of  the 
State  and  country  and  thence  to  all  the  national  sources  of 
food  supply  so  as  to  produce  a  shortage.  Whether  such  danger 
exists  has  not  been  determined  by  the  legislature  but  is  deter- 
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mined  under  the  law  by  a  subordinate  agency  and  on  its  find- 
ings and  prophecy,  owners  and  employers  are  to  be  deprived  of 
freedom  of  contract  and  workers  of  a  most  important  element 
of  their  freedom  of  labor.  The  small  extent  of  the  injury  to 
the  food  supply  of  Kansas  to  be  inflicted  by  a  strike  and  sus- 
pension of  this  packing  company's  plant  is  shown  in  the  lan- 
guage of  the  Kansas  Supreme  Court  in  this  case  (Court  of 
Industrial  Relations  v.  Packing  Co.,  Ill  Kans.  501)  : 

"The  defendant's  plant  is  a  small  one,  and  it  may  be  ad- 
mitted that,  if  it  should  cease  to  operate,  the  effect  on  the 
supply  of  meat  and  food  in  this  State  would  not  greatly  incon- 
venience the  people  of  Kansas ;  yet  the  plant  manufactures  food 
products  and  supplies  meat  to  a  part  of  the  people  of  this 
State,  and,  if  it  should  cease  to  operate,  that  source  of  supply 
would  be  cut  off." 

The  Supreme  Court's  construction  of  the  operation  and 
effect  of  the  act  is  controlling.  The  language  quoted  shows  how 
drastic  and  all-inclusive  it  is. 

But  the  chief  and  conclusive  distinction  between  Wilson 
V.  New  and  the  case  before  us  is  that  already  referred  to.  The 
power  of  a  legislature  to  compel  continuity  in  a  business  can 
only  arise  where  the  obligation  of  continued  service  by  the 
owner  and  its  employees  is  direct  and  is  assumed  when  the 
business  is  entered  upon.  A  common  carrier  which  accepts  a 
railroad  franchise  is  not  free  to  withdraw  the  use  of  that  which 
it  has  granted  to  the  public.  It  is  true  that  if  operation  is 
impossible  without  continuous  loss,  Brooks-Scanlon  Co.  v.  Rail- 
road Commission,  251  U.  S.  396 ;  Bullock  v.  Railroad  Commis- 
sion, 254  U.  S.  513,  it  may  give  up  its  franchise  and  enterprise, 
but  short  of  this,  it  must  continue.  Not  so  the  owner  when  by 
mere  changed  conditions  his  business  becomes  clothed  with  a 
public  interest.  He  may  stop  at  will  whether  the  business  be 
losing  or  profitable. 

The  minutely  detailed  government  supervision,  including  tliat 
of  their  relations  to  their  employees,  to  which  the  railroads 
of  the  country  have  been  gradually  subjected  by  Congress 
through  its  power  over  interstate  commerce,  furnishes  no  prece- 
dent for  regulation  of  the  business  of  the  plaintiff  in  error 
whose  classification  as  public  is  at  the  best  doubtful.  It  is  not 
too  much  to  say  that  the  ruling  in  Wilson  v.  New  went  to  the 
border  line,  although  it  concerned  an  interstate  common  car- 
rier in  the  presence  of  a  nation-wide  emergency  and  the  pos- 
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sibility  of  great  disaster.  Certainly  there  is  nothing  to  justify 
extending  the  drastic  regulation  sustained  in  that  exceptional 
case  to  the  one  before  us. 

We  think  the  Industrial  Court  Act,  in  so  far  as  it  per- 
mits the  fixing  of  wages  in  plaintiff  in  error's  packing  house, 
is  in  conflict  with  the  Fourteenth  Amendment  and  deprives 
it  of  its  property  and  liberty  of  contract  without  due  process 
of  law. 

The  judgment  of  the  court  below  must  be 

Reversed. 

Note. — Whether  the  use  to  which  property  Is  devoted  is  a  public  use 
Is  primarily  a  question  of  fact.  An  owner  who  has  actually  dedicated 
his  property  to  a  public  use  may  not  escape  the  consequences  of  his 
act  by  disavowing  an  Intention  of  doing  what  he  has  in  fact  done. 
One  who  pumps  water  on  her  own  land,  stores  it  in  tanks  on  her 
own  land,  conducts  it  in  pipes  on  her  own  land  (the  strips  reserved 
In  the  streets  for  conduits  being  owned  by  her),  and  delivers  it  to 
purchasers  at  the  boundary  line  between  her  land  and  theirs,  and 
thereby  supplies  water  to  a  considerable  part  of  a  large  town  has 
devoted  her  property  to  a  public  use.  "The  character  and  extent  of 
the  use  make  It  public,"  Van  Dyke  v.  Geary  (1917),  244  U.  S.  39.  On 
the  other  hand  a  company  engaged  in  a  calling  which  is  usually  a 
public  one  may  so  restrict  its  activities  as  to  deprive  them  of  a  public 
character.  A  taxicab  company  which  furnishes  automobiles  from  its 
central  garage,  chiefly  In  response  to  telephone  orders,  is  not,  as  to 
that  part  of  its  business,  engaged  in  a  public  calling.  Terminal  Taxicab 
Co.  V.  District  of  Columbia  (1916),  241  U.  S.  252.  In  that  case  Mr. 
Justice  Holmes  said: 

It  is  true  that  all  business,  and  for  the  matter  of  that, 
every  life  In  all  its  details,  has  a  public  aspect,  some  bearing 
upon  the  welfare  of  the  community  in  which  it  Is  passed. 
But  however  it  may  have  been  in  earlier  days  as  to  the  com- 
mon callings.  It  is  assumed  in  our  time  that  an  invitation  to 
the  public  to  buy  does  not  necessarily  entail  an  obligation 
to  sell. 

As  to  what  businesses  besides  those  mentioned  in  Munn  v.  Illinois 
(1876),  94  U.  S.  113,  are  affected  with  a  public  interest,  see  Boone 
County  v.  Patterson  (1878),  98  U.  S.  403  (log  driving);  Spring  Valley 
Water  Works  v.  Schottler  (1884),  110  U.  S.  347  (water  works);  Ex- 
press Cases  (188C),  117  U.  S.  1  (express  companies);  Sands  v.  Man- 
istee River  Improvement  Co.  (1887),  123  U.  S.  288  (river  Improve- 
ments); GIbbs  V.  Consolidated  Gas  Co.  (1889),  130  U.  S.  396  (gas 
Hght  companies);  Covington  etc.  Turnpike  Road  Co.  v.  Sandford 
(1896).  164  U.  8.  578  (turn  pikes);  San  Diego  Land  Co.  v.  National 
City  (1S99),  174  U.  S.  739  (irrigation);  Western  Union  Telegraph  Co. 
V.  Call  Publishing  Co.  (1901),  181  U.  S.  92  (telegraph  companies); 
Cottlng  V.   Kansas  City  Stockyards  Co.    (1901),  183   U.   S.   79    (stock- 
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yards);  Chesapeake  &  Potomac  Telephone  Co.  v.  Manning  (1902),  186 
U.  S.  238  (telephone  companies) ;  Capital  City  Light  &  Fuel  Co.  v. 
Tallahassee  (1902),  186  U.  S.  401  (electric  light  companies);  Board 
of  Trade  v.  Christie  Grain  &  Stock  Co.  (1905),  198  U.  S.  236  (ticker 
service  companies);  German  Alliance  Insurance  Co.  v.  Lewis  (1914), 
233  U.  S.  389  (fire  insurance);  The  Pipe  Line  Cases  (1914),  234  U.  S. 
548  (pipe  lines);  Searles  v.  Mann  Co.  (1891),  45  Fed.  330  (sleeping 
car  companies);  United  States  v.  Ormsbee  (1896),  74  Fed.  207  (canal 
companies);  Milwaukee  Electric  Ry.  v.  Milwaukee  (1898),  87  Fed.  577 
(street  railways);  Baillie  v.  Larson  (1905),  138  Fed.  177  (mining 
tunnels);  Walker  v.  Shasta  Power  Co.  (1908),  160  Fed.  856  (electric 
power  transmission  line);  Dalles  Lumbering  Co.  v.  Urquhart  (1888), 
18  Oregon,  67  (lumber  flumes);  State  v.  Edwards  (1893),  88  Maine, 
102  (saw  mills);  State  v.  Jacksonville  Terminal  Co.  (1899),  41  Fla. 
363  (railway  terminal  companies) ;  Inter-Ocean  Publishing  Co.  r.  As- 
sociated Press  (1900),  184  111.  438  (news  collecting  agency);  People 
V.  Hartford  Life  Insurance  Co.  (1911),  252  111.  398  (life  insurance 
companies). 

A  public  service  company  may  be  required  to  furnish  a  facility 
which  It  is  part  of  its  general  duty  to  furnish  even  though  this  entails 
a  loss,  Atlantic  Coast  Line  Ry.  v.  North  Carolina  Corporation  Com- 
mission (1907),  206  U.  S.  1.  Hence  a  railway  may  be  required  to 
construct  proper  track  connections  and  facilities  for  the  exchange  of 
cars  and  traffic,  Wisconsin,  Minnesota  &  Pacific  Ry.  v.  Jacobson  (1900), 
179  U.  S.  187,  and  to  provide  suitable  facilities  for  removing  from 
Its  premises  the  freight  carried  for  its  customers,  Norfolk  &  Western 
Ry.  V.  Public  Service  Commission  (1924),  265  U.  S.  70.  But  to  require 
a  public  service  company  to  furnish  a  facility  which  it  is  not  its  duty 
to  furnish  deprives  It  of  property  without  due  process  of  law,  Great 
Northern  Ry.  v.  Minnesota  (1915),  238  U.  S.  340;  Great  Northern 
Ry.  v.  Cahill  (1920),  253  U.  S.  71. 

Most  of  the  legislation  adopted  for  the  regulation  of  transportation 
and  other  public  service  companies  has  to  do  with  the  making  of 
rates.  At  common  law  such  companies  are  under  a  duty  to  render 
a  reasonable  service  at  reasonable  rates  and  legislation  may  bo 
adopted  for  Its  enforcement.  Even  though  a  common  carrier  has 
made  contracts  for  future  transportation,  its  rates  and  practices  are 
still  subject  to  regulation  by  the  State  and  such  regulation  is  not  ob- 
noxious to  the  contract  clause  of  the  Constitution,  Union  Dry  Goods 
Co.  V.  Georgia  Public  Service  Corporation  (1919),  248  U.  S.  372;  Pro- 
ducers' Transportation  Co.  v.  Railroad  Commission  of  California 
(1920),  251  U.  S.  228.  In  Hudson  County  Water  Co.  v.  McCarter 
(1908),  209  U.  S.  349,  the  Court  said: 

One  whose  rights     .     .     .     are  subject  to  State  restriction 
cannot  remove  them  from  the  power  of  the  State  by  making 
a  contract  about  them.     The  contract  will  carry  with   it  the 
Infirmity  of  the  subject  matter. 
The  rate-making  power  is  to  be  used  for  the  protection  of  the  public 
and  for  the  enforcement  of  an  existing  duty.     It  Is  therefore  subject 
to  Inherent  limitations.     In  Arkansas  Natural   Gas   Co.  v.   Arkansas 
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Railroad  Commission    (1923),  261  U.   S.  379,  Mr.   Justice   Sutherland 

said 

While  a  State  may  exercise  its  legislative  power  to  regu- 
late public  utilities  and  fix  rates,  notwithstanding  the  effect 
may  be  to  modify  or  abrogate  private  contracts,    .    .    .    there 
is,  quite  clearly,  no  principle  which  imposes  an  obligation  to 
do  80  merely  to  relieve  a  contracting  party  from  the  burdens  of 
an  Improvident  undertaking.    The  power  to  fix  rates,  when  ex- 
erted, Is  for  the  public  welfare,  to  which   private  contracts 
must  yield;  but  it  is  not  an  independent  legislative  function 
to  vary  or  set  aside  such  contracts,  however  unwise  and  un- 
profitable  they   may   be.     Indeed   the   exertion   of   legislative 
power  solely  to   that  end   is  precluded   by   the   contract   im- 
pairment  clause   of   the   Constitution.     The   power    does   not 
exist  per  se.     It   is  the   intervention   of  the  public   interest 
which  justifies  and  at  the  same  time  conditions  its  exercise. 
The  function  of  rate  making  is  usually  vested  in  an  administrative 
commission.    As  the  function  is  of  a  legislative  character,  Knoxville 
V.  Knoxville  Water  Co.   (1909),  212  U.  S.  1,  8,  to  vest  It  In  a  com- 
mission seemed  a  violation  of  the  maxim  that  legislative  power  can- 
not be  delegated,  but  the  validity  of  such  a  delegation  is  no  longer 
questioned,  Interstate  Commerce  Commission  v.  Goodrich  Transit  Co. 
(1912),  224  U.  S.  194.    Rate  regulation  is  subject  to  the  constitutional 
provisions  for  the  protection  of  property,  Reagan  v.  Farmers'  liOan 
4  Trust  Co.    (1894),  154  U.  S.  362.     Hence  any  regulation  of  rates 
which  all  things  considered  makes  impossible  a  fair  return  is  invalid, 
San  Diego  Land  &  Town  Co.  v.  Jasper   (1903),  189  U.  S.  439;   Willcox 
T.  (Consolidated   Gas  Ck).    (1909),   212   U.   S.   19.     In   Munn   v.   Illinois 
(1876),  94  U.  S.  113,  and  in  other  cases  shortly  after,  it  was  held  that 
rates  fixed  by  legislative  authority  were  final,  but  it  is  now  estab- 
lished that  the  question  as  to  whether  a  rate  fixed  by  a  legislature  or 
a  commission  prevents  a  fair  return  Is  a  judicial  question,  and  any 
attempt  to  debar  an   appeal   to   the  courts   is   a   deprivation   of   due 
process   of   law,   Chicago,    Milwaukee    &    St.    Paul    Ry.    v.    Minnesota 
(1890),  134  U.  S.  418;   Ex  parte  Young   (1908),  209  U.  S.  123.     The 
cases  on  this  point  are  collected  In  Evans,  "Judicial  Control  of  Com- 
mission Rate-Making."  Case  and  Comment,  XXI,  895. 

Rates  fixed  by  public  authority  must  not  only  comply  with  the  due 
process  requirement  of  the  Fifth  and  Fourteenth  Amendments,  but 
a  rate  fixed  by  a  State  must  also  be  confined  to  the  intrastate  busi- 
ness of  the  carrier  In  order  to  avoid  infraction  of  the  power  of  Con- 
fess over  Interstate  commerce.  In  practice  this  has  proved  the  most 
difflrult  feature  of  the  regulation  of  rates  since  practically  all  carriers 
are  fnwged  In  both  Intrastate  and  Interstate  commerce  and  the  two 
kinds  of  business  cannot  be  separated.  Under  the  decision  in  Smyth 
▼.  Ames  (1897),  169  U.  S.  466.  holding  that  rates  fixed  by  the  States 
on  Intrastate  business  must  yield  a  reasonable  return  on  that  business, 
some  separation  must  be  attempted  In  order  to  determine  whether 
thpy  do  yield  such  a  return.  The  practical  difficulties  in  the  way  of 
such  a  separation   led   the   court   to  suggest   in   the   Minnesota   Rate 
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Cases  (1913),  230  U.  S.  352,  432-3,  that  the  two  kinds  of  commerce 
were  so  inextricably  blended  as  perhaps  to  make  It  necessary  for  Con- 
gress to  regulate  both  in  order  to  have  an  effective  regulation  of  that 
which  has  been  specifically  subjected  to  its  control.  In  the  Shreveport 
Case,  Houston,  E.  &  W.  Texas  Ry.  v.  United  States  (1914),  234  U.  S. 
342,  this  doctrine  was  applied,  and  the  Transportation  Act,  1920,  by 
which  Congress  sought  to  develop  the  country's  transportation  sys- 
tem as  a  unit,  requires  both  Interstate  and  Intrastate  rates  to  be 
treated  as  parts  of  one  unified  system.  "The  control  of  the  excess  profit 
due  to  the  level  of  the  whole  body  of  rates  is  the  heart  of  the  plan. 
To  divide  that  excess  and  attempt  to  distribute  one  part  to  interstate 
traffic  and  the  other  to  intrastate  traffic  would  be  impracticable  and 
defeat  the  plan,"  Dayton-Goose  Creek  Ry.  v.  United  States  (1924),  263 
U.  S.  456. 

While  governmental  agencies  may  not  make  rates  so  low  as  to  be 
confiscatory,  rates  fixed  by  contract  between  governmental  agencies 
and  public  service  companies  will  be  enforced  even  though,  through 
change  of  circumstances,  they  have  become  confiscatory,  Cleveland  v. 
Cleveland  City  Ry.  (1904),  194  U.  S.  517;  Columbus  Railway,  Power  & 
Light  Co.  V.  Columbus  (1919),  249  U.  S.  399.  To  compel  a  public 
service  company  to  carry  on  its  business  or  any  branch  of  it  at  a  loss 
deprives  it  of  property  without  due  process  of  law,  but  if  It  continues 
to  exercise  the  powers  conferred  upon  it  by  a  charter  from  the  State 
It  may  be  required  to  fulfil  an  obligation  Imposed  by  the  charter  ever 
though  at  a  loss,  Missouri  Pacific  Ry.  v.  Kansas  (1910),  216  U.  S. 
262.  A  rate  ordinance  invalid  when  made,  because  confiscatory,  may 
become  valid  through  change  of  conditions,  Galveston  Electric  Co. 
V.  Galveston  (1922),  258  U.  S.  388.  "A  rate  of  return  may  be  reason- 
able at  one  time  and  become  too  high  or  too  low  by  changes  affecting 
opportunities  for  investment,  the  money  market  and  business  con- 
ditions generally,"  Bluefield  Water  Works  &  Improvement  Co.  v.  Pub- 
lic Service  Commission    (1923),  262   U.  S.  679. 

While  it  Is  admitted  that  a  public  service  company  Is  entitled  to  a 
fair  return,  there  is  much  difference  of  opinion  as  to  the  factors  en- 
tering Into  the  value  on  which  the  return  should  be  measured.  In  a 
much  quoted  passage  in  Smyth  v.  Ames  (1897),  169  U.  S.  466,  546,  the 
Supreme  Court  said: 

We  hold,  however,  that  the  basis  of  all  calculations  as  to 
reasonableness  of  rates  to  be  charged  by  a  corporation  main- 
taining a  highway  under  legislative  sanction  must  be  the  fair 
value  of  the  property  being  used  by  it  for  the  convenience  of 
the  public.  And  In  order  to  ascertain  that  value,  the  original 
cost  of  construction,  the  amount  expended  In  permanent  im- 
provements, the  amount  and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with  the  original  cost  of  con- 
struction, the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses,  are  all  matters  for  considera- 
tion, and  are  to  be  given  such  weight  as  may  be  just  and  right 
In  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  In  estimating  the  value  of  the  prop- 
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erty.     What  the  company  Is  entitled  to  ask  Is  a  fair  return 
upon  the  value  which  it  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  Is  entitled  to  demand  Is 
that  no  more  be  exacted  from  It  for  the  use  of  a  public  high- 
way than  the  services  rendered  are  reasonably  worth. 
Mr.    Justice    Brandels,    who    has    strongly    criticized    the    method 
adopted  in  Smyth  v.  Ames  for  determining  the  basis- upon  which  a 
fair  return  is  to  be  reckoned,  said  in  his  dissenting  opinion  in  South- 
western Bell  Telephone  Co.  v.  Public  Service  Commission   (1923),  262 
U.  S.  276,  290: 

The  so-called  rule  of  Smyth  t.  Ames  is,  In  my  opinion,  le- 
gally and  economically  unsound.  The  thing  devoted  by  the 
Investor  to  the  public  use  is  not  specific  property,  tangible 
and  Intangible,  but  capital  embarked  In  the  enterprise. 
Upon  the  capital  so  invested  the  Federal  Constitution  guaran- 
tees to  the  utility  the  opportunity  to  earn  a  fair  return. 
Thus,  It  sets  the  limit  to  the  power  of  the  State  to  regulate 
rates.  The  Constitution  does  not  guarantee  to  the  utility  the 
opportunity  to  earn  a  return  on  the  value  of  all  items  of 
property  used  by  the  utility,  or  of  any  of  them.  The  several 
items  of  property  constituting  the  utility,  taken  singly,  and 
freed  from  the  public  use,  may  conceivably  have  an  aggre- 
gate value  greater  than  if  the  items  are  used  in  combination. 
The  owner  Is  at  liberty,  in  the  absence  of  controlling  statu- 
tory provision,  to  withdraw  his  property  from  the  public 
service ;  and,  if  he  does  so,  may  obtain  for  it  exchange  value. 
.  .  .  But  so  long  as  the  specific  items  of  property  are  em- 
ployed by  the  utility,  their  exchange  value  Is  not  of  legal 
significance. 

The  investor  agrees,  by  embarking  capital  in  a  utility,  that 
Its  charges  to  the  public  shall  be  reasonable.     His  company 
Is   the   substitute    for   the    State    in    the    performance   of    the 
public  service;    thus  becoming  a   public  servant.     The   com- 
pensation which  the  Constitution  guarantees  an  opportunity 
to   earn    is    the    reasonable   cost   of   conducting   the    business. 
Cost   Includes   not   only   operating   expenses,   but   also   capital 
charges.     Capital    charges    cover    the    allowance,    by    way    of 
Interest,  for  the  use  of  the  capital,  whatever  the   nature  of 
the  security  issued  therefor;   the  allowance  for  risk  incurred; 
and  enough  more  to  attract  capital.     The  reasonable  rate  to 
be  prescribed  by  a  commission  may  allow  an  efficiently  man- 
aged utility  much  more.     But  a  rate  is  constitutionally  com- 
penaatory.  If  It  allows  to  the  utility  the  opportunity  to  earn 
the  cost  of  the  service  as  thus  defined. 
The  be.st  discussion  of  rate-making  to  be  found  In  the  reports  Is  the 
masterly   opinion   of   Justice    Hughes    in    the    Minnesota   Rate   Cases 
(1913).  230  U.  S.  352.     See  also  Georgia  Railway  &  Power  Co.  v.  Rail- 
road Commission  of  Georgia  (1923),  262  U.  S.  625.    As  to  the  various 
factors  which  may  enter  into  the  value  upon  which  the  carriers  are 
•atltled  to  a  fair  return,  see  Cleveland,  C.  C.  &  St.  L.  Ry.  v.  Backus 
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(1894),  154  U.  S.  439;  Cumberland  Telephone  &  Tele^aph  Co.  v, 
Memphis  (1908),  187  Fed.  875  (original  investment);  Illinois  Centra] 
Ry.  V.  Interstate  Commerce  Commission  (1907),  206  U.  S.  441  (ex- 
penditure for  permanent  improvements) ;  Railroad  Commission  of 
Louisiana  v.  Cumberland  Telephone  &  Telegraph  Co.  (1909),  212 
U.  S.  414  (depreciation  fund  as  part  of  capital) ;  Omaha  v.  Omaha 
Water  Co.  (1910),  218  U.  S.  180;  Cumberland  Telephone  &  Telegraph 
Co.  V.  Louisville  (1911),  187  Fed.  637  (going  value);  Consolidated 
Gas  Co.  V.  City  of  New  York  (1907),  157  Fed.  849  (franchise  value); 
San  Diego  Land  &  Town  Co.  v.  Jasper  (1903),  189  U.  S.  439;  Public 
Service  Gas  Co.  v.  Public  Utility  Board  (1913),  84  N.  J.  Law,  463 
(present  value  of  plant);  Knoxville  v.  Knoxville  Water  Co.  (1909), 
212  U.  S.  1;  Willcox  v.  Consolidated  Gas  Co.  (1909),  212  U.  S.  19; 
C.  H.  Venner  Co.  v.  Urbana  Waterworks  (1909),  174  Fed.  348;  Steener- 
son  V.  Great  Northern  Ry.  (1897),  69  Minn.  353  (present  cost  of 
reproduction). 

The  regulation  of  rates,  particularly  of  carriers.  Is  comprehensively 
treated  in  Beale  and  Wyman,  Railroad  Rate  Regulation  (2nd  edition). 
On  the  making  of  rates,  see  Noyes,  American  Railroad  Rates;  Ham- 
mond, Rate  Theories  of  the  Interstate  Commerce  Commission.  On 
questions  of  valuation  see  Floy,  Valuation  of  Public  Utility  Properties ; 
Foster,  Engineering  Valuation  of  Public  Utilities  and  Factories; 
Hayes,  Public  Utilities:  Their  Cost  New  and  Depreciation;  Wyer, 
Regulation,  Valuation,  and  Depreciation  of  Public  Utilities;  Whitten. 
Valuation  of  Public  Service  Corporations,  and  Supplement;  H.  W. 
Edgerton,  Value  of  the  Service  as  a  Factor  in  Rate  Making,  Harvard 
Law  Review,  XXXII,  516;  R.  L.  Hale,  The  Supreme  Court's  Ambiguous 
Use  of  "Value"  in  Rate  Cases,  Columbia  Law  Review,  XVIII,  208; 
R.  H.  Whitten,  Fair  Value  for  Rate  Purposes,  Harvard  Law  Review, 
XXVII,  421. 

On  the  Kansas  Court  of  Industrial  Relations,  one  of  the  most  in- 
teresting and  valuable  efforts  yet  made  for  the  purpose  of  saving  the 
public  from  the  disastrous  results  of  industrial  disputes,  see  Henry  J. 
Allen,  The  Party  of  the  Third  Part:  The  Story  of  the  Kansas  Indus- 
trial Relations  Court;  J.  H.  Bowers,  The  Kansas  Court  of  Industrial 
Relations;  H.  Feis,  The  Kansas  Court  of  Industrial  Relations,  Its 
Spokesmen,  Its  Record,  Quarterly  Journal  of  Economics,  XXXVII,  705. 

The  whole  law  governing  business  affected  with  a  public  interest  is 
fully  and  admirably  treated  in  Wyman,  Public  Service  Corporations. 
See  also  an  able  article  by  C.  K.  Burdick,  on  "The  Origin  of  the  Pe- 
culiar Duties  of  Public  Service  Corporations"  in  Columbia  Law 
Review,  XI,  515,  616,  743. 


Table  of  Cases 


In  this  table  of  cases  are  included  (1)  the  principal  cases  of  which 
the  body  of  the  collection  is  composed;  (2)  all  the  cases  which  are  de- 
scribed or  from  which  extracts  are  given  in  the  principal  cases;  (3)  all 
the  cases  cited  in  the  editor's  notes.  The  names  of  the  principal  cases 
and  the  pages  of  this  volume  on  which  they  may  be  found  are  printed 
in  italics. 


Ableman    v.    Booth,    21    Howard, 

523:    21,  23,  71. 
Abrams  v.  United  States,  250  U.  S. 

61G:    567. 
Adair  v.  United  States,  208  U.  S. 

161:   263,  747,  750,  923,  924,  938, 

984,  1000. 
Adams    v.    Milwaukee,    228    U.    S. 

572:   1114,  1149. 
Adams    v.    New    York,    192    U.    S. 

585:   408,  415,  978. 
Adams  v.  Tanner,  244  U.   S.  590: 

988,  1007. 
Adams  Express  Co.  v.  New  York, 

232  U.  S.  14:  1292. 
Adams   Express   Co.   v.    Ohio,    165 

U.  S.  194:   845. 
Adams  Express  Co.  v.  Ohio  State 

Auditor,   166  U.  S.   185:    1054. 
Adams     Express     Co.     v.     United 

States,  212  U.  S.  522:  747. 
Addystone    Pipe    d    Steel    Co.    v. 

United    States,    175    U.    S.    211: 

747,  770,  888,  940. 
Adkins  v.  Children's  Hospital,  261 

U.  S.  525:    263,  1253. 
Aetna  Life   Ins.  Co.   v.  Tremblay, 

223  U.   S.  185:    49. 
A.    O.    Spalding    d    Bros.    v.    Ed- 
wards, 262  U.  S.  66:    263,  785. 


Ah  Sin  V.  Wittman,  198  U.  S.  500: 

1283. 
Aikens    v.    Wisconsin,    195    U.    S. 

194:   565,  767. 
Alaska    Fish    Salting    &    By-Prod- 

ucts  Co.  V.  Smith,  255  U.  S.  44: 

655. 
Allen    v.    Newberry,    21    Howard, 

244:  182. 
Allgeyer   v.   Louisiana,   165   U.   S. 

578:    833,   890,   1008,   1010,   1231, 

1243. 
Allison  V.  Corker,  67  N.  J.  Law, 

596:   261. 
Almy    V.    California,    24    Howard, 

169:   750. 
Ambrosini    v.    United    States,    187 

U.  S.  1:   691. 
American    Banana    Co.    v.    United 

Fruit  Co.,  213  U.  S.  347:   957. 
American  Insurance  Co.  v.  Canter, 

1  Peters,  511:    66,  85,  113. 
American  Publishing  Co.  v.  Fisher, 

166  U.  S.  464:  396. 
American     School     of     Magnetic 

Healing  v.  McAnnulty,  187  U.  S. 

94:  2.'i9,  980. 
American  Smelting  d  Refining  Co. 

v.  Colorado,  204  U.  S.  103:   1,65. 
American  Steel  Co.  v.  Speed,  192 

U.  S.  500:    845. 


1345 


1346 


TABLE  OF  CASES. 


American  Stcol  Foundries  v.  Tri- 
nity Central  Trades  Council, 
257  U.  S.  184:   1140.  1143. 

American  Sugar  Refining  Co.  v. 
I^iuisiana.  179  U.  S.  89:  1088, 
1103. 

Ames  V.  Kansas,  111  U.  S.  4G9:  45. 

Anderson  v.  Pacific  Coast  Steam- 
ship Co.,  225  U.  S.  187:  882. 

Andrews  v.  Andrews,  188  U.  S.  37: 
50. 

Appleyard  v.  Massachusetts,  203 
U.  S.  222:  48. 

Arizona  Employers'  Liability 
Cases,  250  U.  S.  400:  1130,  1201, 
1212. 

Arkadelphia  Milling  Co.  v.  St. 
Louis  Southwestern  Ry.,  249 
U.  S.  134:  789. 

Arkansas  v.  Tennessee,  246  U.  S. 
158:    240. 

Arkansas  Natural  Gas  Co.  v. 
Arkansas  Railroad  Commission, 
2C1   U.   S.   379:    530,   1339. 

Armitz  Brown  v.  United  States,  8 
Cranch.  110:  566. 

Armour  &  Co.  v.  North  Dakota, 
240  U.  S.  510:    1119,  1227. 

Arndstein  v.  McCarthy,  254  U.  S. 
71:   429. 

Asakura  v.  Seattle,  265  U.  S.  332: 
543.  544. 

Asbell  V.  Kansas,  209  U.  S.  251: 
843. 

Ashley  v.  Ryan.  153  U.  S.  436: 
845 

Atchafalaya  I>and  Co.  v.  Williams 
Cypress  Co.,  258  U.  S.  190:   529. 

Atherton  v.  Atherton,  181  U.  S. 
155:   60. 

Atlantic  A  Pacific  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160:  842. 

Atlantic  Coast  Line  Ry.  v. 
Gmrtjia.  234  U.  S.  280:  72.97, 
1803. 

Atlantic  Coast  Line  Ry.  v.  Golds- 
boro.  232  U.  S.  548:    1047,  1302. 

Atlantic  Coast  Line  Ry.  v.  North 
Carolina  Corporation  Commis- 
sion, 206  U.  S.  1:   1339. 


Atlantic  Coast  Line  Ry.  v.  Whar- 
ton, 207  U.  S.  328:   843. 

Attorney-General  v.  Eau  Claire, 
37  Wis.  400:  614. 

Attorney  General  for  Alberta  v. 
Attorney  General  for  Canada, 
1915,  A.  C.  363:   259. 

Austin  V.  Tennessee,  179  U.  S. 
343:   792,  1009,  1267. 

Australian  Boot  Trade  Em- 
ployees' Federation  v.  Why- 
brow,  10  C.  L.  R.  267:    259. 


B 


Baccus    V.    Louisiana,    232    U.    S. 

334:    1149,   1268. 
Bacon  v.   Illinois,  227  U.   S.  504: 

739,  79L 
Bacon   v.    Texas,    163    U.    S.    207: 

462,  527. 
Bacon  v.  Walker,  204  U.   S.  311: 

1224,  1227. 
Baer  Bros.  v.  Denver  &  R.  G.  Ry., 

233  U.  S.  479:   789. 
Bailey    v.    Drexel    Furniture    Co., 

259  U.  S.  20:   263,  651. 
Baillie   v.    Larson,    138   Fed.   177: 

1339. 
Baker  v.  Baker,  Eccles  &  Co.,  242 

U.  S.  394:  957,  1097. 
Baldwin  v.  Franks,  120  U.  S.  678: 

262,  541,  543. 
Baldwin  v.  Hale,  1  Wallace,  223: 

530. 
Baldy   v.   Hunter,   171  U.   S.   388: 

47. 
Baltic    Mining    Co.    v.    Massachu- 
setts, 231  U.  S.  68:    845. 
Baltimore  &  O.  Ry.  v.   Interstate 

Commerce       Commission,       215 

U.  S.  216:  136. 
Baltimore  &  O.  Ry.  v.  Interstate 

Commerce       Commission,       221 

U.  S.  612:   941. 
Baltimore    &    O.    S.    W.    Ry.    v. 

Settle,  260  U.  S.  166:    789. 
Baltimore  &  Susquehanna  Ry.  v. 

Nesbit,   10  Howard,  395:    468. 


TABLE  OF  CASES. 


1347 


Baltimore  Shipbuilding  Co.  v. 
Baltimore,  195  U.  S.  375:   689. 

Balzac  v.  People  of  Porto  Rico, 
258  U.  S.  298:   105. 

Bank  v.  Deveaux,  5  Cranch,  61: 
197. 

Bank  v.  The  Supervisors,  7  Wal- 
lace,  26:    691. 

Bank  of  Augusta  v.  Earle,  13 
Peters,  512:   197. 

Bank  of  Columbia  v.  Okely,  4 
Wheaton,   235:    957. 

Bank  of  Commerce  v.  New  York 
City,  2  Black,  620:   691. 

Bank  of  Minden  v.  Clement,  256 
U.   S.   126:    528. 

Bank  of  United  States  v.  Plant- 
ers' Bank,  9  Wheaton,  904:   240. 

Bankers'  Trust  Co.  v.  Texas  &  P. 
Ry.,   241  U.   S.   295:    238,   311. 

Banks  v.  The  Mayor,  7  Wallace, 
16:   691. 

Barhier  v.  Connolly,  113  U.  S.  27: 
1105,  1126,   1135,   1152,  1166. 

Barnitz  v.  Beverly,  163  U.  S.  118: 
528. 

Barron  v.  Baltimore,  7  Peters, 
243:   1. 

Bartemeyer  v.  Iowa,  16  Wallace, 
130:   355. 

Bassing  v.  Cady,  208  U.  S.  386: 
435. 

Bates  V.  Weymouth  Iron  Co.,  8 
Cush.  548:   1022. 

Bauman  v.  Ross,  167  U.  S.  548: 
1060,  1105. 

Baxter  v.  Commissioners  of  Taxa- 
tion, 4  Com.  L.  R.,  part  II, 
1087:   677. 

Bayard  v.  Singleton  (North  Caro- 
lina):   255. 

Bedford  v.  United  States,  192 
U.   S.  217:    1059. 

Beer  Co.  v.  Massachusetts,  97 
U.   S.  25:    498,   1238,  1272. 

Beers  v.  Arkansas,  20  Howard, 
527:   530. 

Bell  v.   Bell,  181  U.  S.   175:    50. 

Bell's  Gap  Railroad  v.  Pennsyl- 
vania, 134  U.  S.  232:   1085,  1102. 


Bennett  v.   Butterworth,  11  How- 
ard, 668:  181. 
Berea   College   v.    Commonwealth, 

123  Ky.  209:   1081. 
Berea    College   v.    Kentucky,    211 

U.  S.  45:    1081. 
Bernheimer  v.  Converse,  206  U.  S. 

516:    528. 
Bier  v.  McGehee,   148   U.   S.   137: 

527. 
Bigelow  V.  Old  Dominion  Copper, 

etc.,  Co.,  225  U.  S.  Ill:    49. 
Billings  V.  Illinois,  188  U.  S.  97: 

1148. 
Binderup  v.   Pathe  Exchange,  263 

U.   S.  291:    789,  940. 
Binghampton    Bridge,    3    Wallace, 

51:  497. 
Blacl'istone    v.    Miller,    188    U.    S. 

189:    1094,  1097. 
Blair  v.  United  States,  250  U.   S. 

273:    260. 
Blake  v.  McClung,  172  U.  S.  239: 

353, 
Blinn  v.  Nelson,  222  U.  S.  1:  1148. 
Block    V.    Hirsh,    256    U.    S.    135: 

1044,  1115,  1330,  1331,  1336. 
Bluefield     Water    Works     &     Im- 
provement Co.  V.  Public  Service 

Commission,     262     U.     S.     679: 

1341. 
Blumenstock  Bros.  v.  Curtis  Pub. 

Co.,  252  U.  S.  436:    750. 
Board  of  Trade  v.  Christie  Grain 

&  Stock  Co.,  198  U.  S.  236:  1339. 
Bolln   V.   Nebraska,   176   U.  S.  83: 

46. 
Boone    County    v.    Patterson,    98 

U.  S.  403:   1338. 
Booth    V.    Illinois,   184   U.   S.   425: 

992,   1009,   1281,   1283. 
Booth   V.   Indiana,   237  U.   S.   391: 

1268. 
Bosley   v.    McLaughlin,    236   U.    S. 

385:    1149,  1264. 
Boston  V.  Jackson,  260  U.  S.  309: 

471,    613. 
Bothwell  V.   Bingham  County,  237 

U.  S.  642:   688. 


1348 


TABLE  OF  CASES. 


Bowdltch  V.  Boston.  101  U.  S.  16: 

1050. 
Bowersock  v.  Smith,  243  U.  S.  29: 

978. 
Botcman  v.  Chicago  d  N.  W.  Ry., 

125  U.  S.  465:  81-',,  1275.  1278. 
Bowman    v.    Continental    Oil    Co., 

256  U.  S.  642:    845. 
Boyd   V.   Alabama.   94   U.   S.   645: 

1047. 
Boyd  V.  Thayer,  143  U.  S.  135:  46, 

311. 
Boyd  V.  United   States,  116  U.   S. 
616:    45,  262,  407,  416,  420,  428, 
llSl. 
Bradwell   v.   Illinois,   16   Wallace, 

130:   355. 
Brailsford  v.  Spalding  (Georgia): 

257. 
Branson   v.   Bush,   251   U.   S.  182: 

1185. 
Bra.ss  v.   Stoeser,  153  U.   S.   391: 

1316,  1331. 
Braxton  County  v.  West  Virginia, 

208  U.  S.   192:    260. 
Brazee  v.  Michigan,  241  U.  S.  340: 

9S9.  991. 
Briscoe  V.  Bank  of  Kentucky,  11 

Peters.  257:   575,  581. 
Bronson     v.    Kinzie,    1    Howard, 

311:    rj2H. 
Bronson     v.     Rodes,     7     Wallace, 

229:    591. 
Brfioks    V.    Brooklyn,    146     Iowa, 

136:    613. 
Brooks-Sranlon     Co.    v.    Railroad 
ComralBslon,     251     U.     S.     396: 
1337. 
Brown  v.  Houston,   114   IT.  S.  622: 

655. 
Brown  v.   Maryland,   12  Wheaton, 
419:  619,  622.  6.'.5,  759,  791,  792, 
801,  BGl,  939,  1275. 

BrowD   V.  New   Jersey,   175   U.   S. 

172:   975,  1145. 
Brmcn  v.  Walker,  ICl   U.   S.  591: 

Mn,  404. 
Bruihahcr  v.  Union  Pac.  liy.,  240 

U.  8.  1:  70/. 


Buchanan  v.  Warley,  245  U.  S.  '"0: 

lOSl  1081. 
Buck    V.    Beach,    206    U.    S     ^92: 

1053. 
Budd  V.  New  York,  143  U.  S.  517: 

1316,  1331. 
Bullock   V.   Railroad   Commission, 

254  U.  S.  513:   1337. 
Bunting  v.  Oregon,  243  U.  S.  426: 

mS,  1262,  1260. 
Burdcau   v.    McDowall,   256   U.    S. 

405:   Ji23. 
Burges  v.  Seligman,  107  U.  S.  20: 

517. 
Burlington   Township   v.   Beasley, 

94  U.  S.  310:   614. 
Burt  V.  Merchants'  Insurance  Co., 

106  Mass.  356:   72. 
Burton  v.  United  States,  202  U.  S. 

344:    436. 
Butchers'  Union  Slaughter  House 

Co.  V.  Crescent  City  Live-Stock 

Landing  Co.,  Ill  U.  S.  746:   355, 

498,   1008,  1047,  1271. 
Butler  V.  Boston  &  Savannah  S.  S. 

Co.,  130  U.  S.  527:   147. 
Butler   V,   Pennsylvania,   10   How- 
ard, 402:    471. 
Buttneld  V.   Stranahan,  192  U.  S. 

470:   744,  979. 
Butts    V.     Merchants'    &    Miners' 
Co.,  230  U.  S.  126:   263. 


Caldcr  v.   Bull,  3  Dallas,  386:    45, 

S',n,  374,  955. 
Caldwell    v.    North   Carolina,    187 

U.  S.  622:    749. 
Calhoun  v.  Massie,  253  U.  S.  170: 

1009,   1050. 
California  v.  Central   Pacific  Ry., 

127  U.  S.  1:  689,  934. 
California  v.  San  Pablo  &  T.  Ry., 

149  U.  S.  308:   260. 
California  Reduction  Co.   v.   Sani- 
tary Reduction  Works,  199  U.  S. 

306:    1208. 
Callan  v.   Wilson,  127  U.  S.  540: 

262,  388,  396. 


TABLE  OF  CASES. 


1349 


Calvin's  Case,  7  Rep.  6a:   306. 

Camfield  v.  United  States,  167 
U.  S.  518:    113,   1162,  1166. 

Caminetti  v.  United  States,  242 
U.  S.  470:   738,  745,  941. 

Campbell  v.  California,  200  U.  S. 
95:    1096. 

Canadian  Northern  Ry.  v,  Eggen, 
252  U.  S.  553:  353. 

Capital  City  Dairy  Co.  v.  Ohio, 
183  U.  S.  238:    64C.  840. 

Capital  City  Light  &  Fuel  Co.  v. 
Tallahassee,  186  U.  S.  401:  '468, 
1339. 

Capital  Traction  Co.  v.  Hof,  174 
U.  S.   1:    45,  396. 

Carey  v.  South  Dakota,  250  U.  S. 
118:    260. 

Carman  v.  Hickman  County,  185 
Ky.  630:   614. 

Carondelet  Canal  Co.  v.  Louisi- 
ana, 233  U.   S.  362:    517. 

Carroll  v.  Greenwich  Insurance 
Co.,  199  U.  S.  401:  1111,  1131, 
1148. 

Carson  v.  St.  Francis  Levee  Dist., 
59  Ark.  513:   614. 

Carter  v.  Texas,  177  U.  S.  442: 
1081. 

Castillo  V.  McConnico,  168  U.  S. 
680:    260. 

Central  Land  Co.  v.  LairUcy,  159 
U.  S.  103:   521. 

Central  Lumber  Co.  v.  South  Da- 
kota, 226  U.  S.  157:    JllO,  1114. 

Central  of  Georgia  Ry.  v.  Wright, 
248  U.  S.  525:   497. 

Central  Pacific  Ry.  v.  Nevada,  162 
U.  S.  512:   688. 

Central  Union  Tel.  Co.  v.  State, 
118  Indiana,  207:    747. 

Central  Union  Trust  Co.  v.  Gar- 
van,  254  U.  S.  554:   566. 

Chae  Chan  Ping  v.  United  States, 
130  U.  S.  581:    79. 

Chalker  v.  Birmingham  &  North- 
western Ry.,  249  U.  S.  522:   355. 

Champion  v.  Ames,  188  U.  S.  321: 
737,   743,  .S.70,  906. 


Champion  and  Dickason  v.  Casey 
(Rhode  Island):   257. 

Chappell  V.  United  States,  160 
U.  S.  511:    1058. 

Charles  River  Bridge  Co.  v.  War- 
ren Bridge  Co.,  11  Peters,  420: 

Charlotte,  C.  &  A.  Ry.  v.  Gibbes, 

142  U.  S.  386:    1163. 
Cheever    v.     Wilson,    9    Wallace, 

123:    49. 
Chelantis  v.  Luckenback  S.  S.  Co., 

247  U.  S.  372:   182. 
Cheney  Brothers  Co.  v.  Massachu- 
setts, 246  U.  S.  147:    1103. 
Cherokee    Nation    v.    Georgia,    5 

Peters,  1:    191,  281,   309. 
Cherokee     Nation     v.     Hitchcock, 

187  U.  S.  294:   1082. 
Cherokee  Trust  Funds,  117  U.  S. 

288:    309. 
Chesapeake  &  Potomac  Tel.  Co.  v. 

Manning,  186  U.  S.  238:   1339. 
Chew  Heong  v.  United  States,  112 

U.  S.  536:    542. 
Chicago  v.  Sturges,  222  U.  S.  313: 

1289. 
Chicago    &    Alton    Ry.    v.    Tran- 

barger,   239   U.  S.   67:    1227. 
Chicago    d    Grand    Trunk    Ry.    v. 

Wellman,    143    U.    S.    339:    247, 

260. 
Chicago  Board  of  Trade  v.  Olsen, 

262  U.  S.  1:    750,  793. 
Chicago  Board  of  Trade  v.  United 

States,  246  U.  S.  231:   780. 
Chicago,  Burlington  &  Quincy  Ry. 

V.  Chicago,   166   U.   S.   22G:    942, 

956,    1057,   1185. 
Chicago,  Burlington  &  Quincy  Ry. 

V.  Drainage  Commissioners,  200 

U.  S.  561:   1227. 
Chicago,  Burlington  &  Quincy  Ry. 

V.   Illinois,  200   U.  S.  561:    1059, 

1224. 
Chicago,  Burlington  &  Quincy  Ry. 

V.  McGuire,  219  U.  S.  549:   1112, 

1179,   1227. 
Chicago,  Burlington  &  Quincy  Ry. 

V.  Nebraska,  170  U.  S.  57:   1047. 


1350 


TABLE  OP  CASES. 


Chicago.  Burlington  &  Quincy  Ry. 
V.  Wisconsin  Railroad  Commis- 
sion.  237   U.   S.   220:    843. 
Chicago,    Milwaukee    &    St.    Paul 
Ry.    V.    Minneapolis,    232    U.    S. 
430:   1302. 
Chicago.    Milwaukee    &    St.    Paul 
Ry.  V.  Minnesota.  134  U.  S.  418: 
1028.  1340. 
Chicago,    Milwaukee    &    St.    Paul 
Ry.  V.  Solan,  1C9  U.  S.  133:   844. 
Chicago    Railway    Co.    v.    Guffey, 

120  U.  S.  569:   497. 
Chicago,    Rock    Island    &    Pacific 

Ry.  V.  Cole.  251  U.  S.  54:  978. 
Child  Labor  Tax  Case,  259   U.  S. 

20:   2G3,  C12,  Col,  1226. 
Chiles    V.    Chesapeake    &    O.    Ry., 

218  U.  S.  71:    lOSl. 
Chin    Yow   v.   United    States,    208 

U.  S.  8:   980. 
Chirac  v.  Chirac,  2  Wheaton,  259: 

311.  534,  544. 
Chisholm    v.    Georgia,    2     Dallas, 

419:    141.  /.S5,  207.  238.  239. 
Choate   v.   Trapp,   224    U.   S.   665: 

499.  10S2. 
Choctaw,  Oklahoma  &  Gulf  Ry.  v. 

Harrison,  235  U.  S.  292:   689. 
Christ  Church  v.  County  of  Phila- 
delphia. 24  Howard,  300:   497. 
Christian     v.     Corren,     1     Peere 

Williams.   329:    255. 
C.     H.     Venner     Co.     v.     Urbana 
Waterworks.  174  Fed.  348:  1343. 
Chy   Lung  v.   Freeman,   92   U.   S. 

275:    1069. 
Cincinnati   v.   Louisville   &  Nash- 
ville   Uy..    223    U.    S.    390:    498. 
1050. 
Cincinnati.  N.  O.  &  T.  Ry.  v.   In- 
terstate Commerce  Commission. 
162  U.  S.  184:   939. 
Citizen's    Insurance    Co.    v.    Par- 
sons. 7  L.  R.  Appeal  Cases.  96: 
761. 
Citizens   Nat.    Bank   v.    inirr,   2r.7 

U.  S.  99:    1053. 
City  of  Minneapolis  v.  Reum,   50 
Fed.  576:   311. 


Civil  Rights  Cases,  105  U.   S.   3: 

262,  S27,  355,  1334. 
Clallam   County  v.   United   States, 

263  U.  S.  341:    690. 
Clark    V.    Nash,    198    U.    S.    361: 

1058,  1164,  1177. 
Clark     V.     Tousey,     Acts     of     the 

Privy  Council,  III,  580:    254. 
Clark    Distilling    Co.    v.    Western 

Maryland   Ry.,    242    U.    S.    311: 

738,  745,  905,  910,  1283. 
Clemisou   v.  Mayor   of  West   Har- 

boAr,  13  New  Zealand  L.  R.  695: 
259. 

Cleveland  v.  Cleveland  City  Ry., 
194  U.  S.  517:    1341. 

Cleveland,  C.  C.  &  St.  L.  Ry.  v. 
Backus,  154  U.  S.  439:    1342. 

Cleveland  Electric  Ry.  v.  Cleve- 
land, 204  U.  S.  116:   497. 

Coe  V.  Errol,  116  U.   S.   517:    732, 

739,  757. 

Cohens    v.    Virginia,    6    Wheaton, 

264:    45,  159,  202. 
Cole  V.   La  Grange,  113   U.   S.   1: 

600,  613. 
Collector  v.  Day,  11  Wallace,  113: 

262,  672,  688. 
Collet  V.  Collet,  2  Dallas,  294:  311. 
Collins   V.   Loisel,   262   U.    S.   426: 

J,3S. 
Collins    V.    New    Hampshire,    171 

U.  S.  30:    741,  1267. 
Columbia  Railway,  Gas  &  Electric 

Co.  V.  South  Carolina,  261  U.  S. 

236:    527. 
Columbus      Railway,      Power      fc 

Uahi  Co.  V.  Columbus,  249  U.  S. 

399:    1341. 
Commercial  Bank  v.  Buckingham, 

5  Howard,  317:   523. 
Commissioners  v.  Lucas,  93  U.  S. 

108:    470. 
Commonwealth  v.   Alger,  7   Gush- 
ing (Mass.),  53:  1223. 
Commonwealth     v.     Caton      (Vir- 
ginia):   255. 
Conner  v.  Elliott,  18  Howard,  591: 

353. 


TABLE  OF  CASES. 


1351 


Connolly  v.  Union  Sewer  Pipe  Co., 

184  U.  S.   540:    1088,  1090,  1102, 

1128,    1147. 
Consolidated    Gas    Co.   v.   City   of 

New  York,   157   Fed.   849:    1343. 
Contzen     v.     United     States,     179 

U.  S.   191:   311. 
Cook     V,     Marshall     County,     196 

U.  S.  261:   792,  1102,  1267. 
Cook  V.   Moffatt,   5  Howard,  295: 

530. 
Cook    V.    Pennsylvania,    97    U.    S. 

566:    845. 
Cook  V.  United   States,   138  U.  S. 

157:    393. 
Cooley    V.    The    Wardens    of    the 

Port,   12   Howard,  299:    45,   184, 

811,    875,    907,    1274. 
Cooper  V.   Newell,  173   U.   S.  553: 

50. 
Coppage  v.  Kansas,   236  U.   S.  1: 

9S0,   1000,  1198,   1250. 
Corfield    v.    Coryell,    4    Washing- 
ton's C.   C.  371:    317,  350. 
Corn     Products    Refining    Co.     v. 

Eddy,   249   U.   S.   427:    1227. 
Cornell  v.  Coyne,  192  U.   S.  418: 

655,   786,   787. 
Cotting    V.     Kansas    City     Stock- 
yards   Co.,   183    U.    S.   79:    1149, 

1338. 
Cotton   V.   The   King,    1914,    A.   C. 

176:    259. 
Counselman     v.      Hitchcock,     142 

U.  S.  547:   262,  397,  404. 
County  of  Mobile  v.   Kimball,  102 

U.  S.  691:   902,  1084,  1286. 

Covell  V.  Heyman,  111  U.  S.  176: 
40. 

Covington  v.  Kentucky,  173  U.  S. 
231:    469. 

Covington,  etc..  Turnpike  Road 
Co.  V.  Sandford,  164  U.  S.  578: 
1338. 

Covington  &  C.  Bridge  Co.  v.  Ken- 
tucky,  154   U.   S.   204:    938. 

Covington  Drawbridge  Co.  v. 
Shepherd,  20  Howard.  2.'',2:    198. 

Cox  V.  Wood,  247  U.  S.  3:   566. 


CoyJe  V.  Smith,  221  U.  S.  559:  S3, 

46,  263. 
Craig  v.  Missouri,  4   Peters,  410: 

45,  568,  581. 
Crandall    v.    Nevada,    6    Wallace, 

35:  5,  319,  339. 
Crane  v.  Hahlo,  258  U.  S.  142:  468. 
Crane  v.  Johnson,  242  U.  S.  339: 

1268. 
Cream    of    Wheat    Co.    v.    Grand 

Forks,  253  U.  S.  325:    1054. 
Crescent  Cotton  Oil  Co.  v,  Missis- 
sippi, 257  U.  S.  129:   750. 
Crew  Levick  Co.  v.  Pennsylvania, 

245  U.  S.  292:   786,  845. 
Cronin   v.  Adams,   192  U.  S.   108: 

1283. 
Cross    V.    Harrison,    16    Howard, 

164:    113,   567. 
Cross  V.  North  Carolina,  132  U.  S. 

131:    436. 
Cross  Lake  Club  v.  Louisiana,  224 

U.  S.  632:   527. 
Crossley   v.   California,    168   U.   S. 

640:    436. 
Grossman    v.    Lurman,    192    U.    S. 

189:    842. 
Crutchcr  v.    Kentucky,    141   U.    S. 

47:    826,  1294. 
Cumberland     Telephone     &     Tele- 
graph Co.  V.  Louisville,  187  Fed. 

637:    1343. 
Cumberland     Telephone     &     Tele- 
graph Co.  V.  Memphis,  187  Fed. 

875:    1343. 
Cummings  v.  Missouri,  4  Wallace, 

277:   45,  S61,  376. 
Curtis    v.    Whipple,    24    Wis.    350: 

613. 


D 


Daggett    v.    Colgan,    92    Cal.    53: 

614. 
Dahnke-Walker     Milling     Co.     v. 

Bondurant,   257   U.   S.   282:    749, 

792. 
Dainese  v.  Hale,  91  U.  S.  13:   392. 
Dakota  Central  Tel.   Co.   v.  South 

Dakota,  250  U.  S.  163:   566. 


1352 


TABLE  OF  CASES. 


Dalles    Lumbering    Co.    v.    Urqu- 

hart,  18  Oregon,  67:    1339. 
Danciger  v.  Cooley,  248  U.  S.  319: 

7S0.  791. 
Dane  v.   Jackson,  256  U.   S.   5S9: 

1104. 
Darnell    &    Son    v.    Memphis,    208 

U.  S.  113:    S45. 
Parrlngton   v.   Bank   of  Alabama, 

13  Howard,  12:    582. 
Dartmouth   College  v.   Woodward, 

4    Wheaton,   518:    iJ/,   451,  489, 

491,  740,  957,  1051. 
Davidson  v.  New  Orleans,  96  U.  S. 

97:  956,  1010. 
Davis   V.    Elmira    Savings    Bank, 

161  U.  S.  275:    688. 
Davis    V.    Hildebraudt,    241    U.    S. 

5C5:   118. 
Davis  V.  Massachusetts,  167  U.  S. 

43:   1226.  1227. 
Davis  V.  Ohio,  241  U.  S.  565:   280. 
Day   V.    Savadge    (1623),   Hobart, 

87:   954. 
DaytonGoose  Creek  Ry.  v.  United 

States,  263  U.  S.  450:    931,  940, 

1341. 
Deal    V.    Mississippi    County,    107 

Mo.  464:    014. 
Debs  V.   United   States,   249   U.   S. 

211:   567. 
Delaware,  L.  &  W.  Ry.  v.  Pennsyl- 
vania, 198  U.  S.  341:    1053. 
Delaware,  L.  &  W.  Ry.  v.  Yurko- 

nis,  238  U.  S.  439:   739,  790. 
De  Lima  v.  Bidwell,  182  U.  S.  1: 

89,  114.  567. 

Dc'linas  V.  Insurance  Company,  14 
Wallace.  661:    47. 

De  Lovio  V.  Doit,  2  Gallison,  398: 
146.  147. 

D'Kmden    v.    Prdder,    1    Common- 
wealth L.  R.  91:   677. 

Dent  V.  West  Virginia,  129  U.  S. 
114:  376,  1267. 

Denver   v.    Hallett,   34    Colo.    393: 

613. 
Denver  &  R.  G.  Ry.  v.  Denver,  250 

U.  S.  241:   1302. 


Detroit   United    Ry.    v.   Michigan, 

242  U.  S.  238:  471,  498. 
Dewey  v.   Des  Moines,  173   U.   S. 

193:    956. 
Dewing   v.   Perdicaries,    96   U.    S. 

193:   47. 
Dier    v.    Banton,    262    U.    S.    147: 

J,26. 
Dillon  V.  Gloss,  256  U.  S.  308:  119. 
District    of    Columbia    v.    Brooke, 

214  U.  S.  138:   1148. 
Dodge    V.    Mission    Township,    40 

C.  C.  A.  661:   614. 
Doe   V.   Braden,   16   Howard,   635: 

281. 
Dominion  Hotel,  Inc.  v.  Arizona, 

249   U.   S.   265:    1118. 
Dooley  v.  United  States,  182  U.  S. 

222:    567. 
Dorr  V.   United   States,  195   U.   S. 

138:    106,  109,  115. 
Douglas    V.    County    of    Pike,    101 

U.  S.  677:   517. 
Douglas  V.  Noble,   201   U.   S.   165: 

1268. 
Downes  v.  Bidioell,  182  U.  S.  244: 

88,  lOG,  115,  055. 
Doyle  v.  Continental   Ins.  Co.,   94 

U.  S.  535:    354. 
Dozier  v.  Alabama,  218  U.  S.  124: 

788. 
Dr.  Bonham's  Case  (1610),  8  Kep. 

118a:    954. 
Dr.   Miles   Medical   Co.  v.   Park  & 

Sons,  220  U.  S.  373:  940. 
Dred  Scott  Case,  15  Mo.  682:   295, 

296. 

Drew  v.  Thaw.  235  U.  S.  432:   48. 
Duhne   v.    New   Jersey,   251   U.   S. 
311:    147. 

Duncan  v.  Missouri,  152  U.  S.  377: 
375. 

Duplex  Printing  Press  Co.  v. 
Deering,  254  U.  S.  443:  1123, 
1140. 

Durham     Public     Service     Co:    v. 

Durham,  261  U.  S.  149:    1150. 
Dynes  v.  Hoover,  20  Howard,  65; 

396,  567. 


TABLE  OF  CASES. 


1353 


E 


Eakin    v.    Raub,    12    Sargcant    & 

Rawle,  330:   261. 
Easterling  Lumber  Co.  v.  Pierce, 

235  U.  S.  3S0:   1149. 
Easton    v.    Iowa,    188    U.    S.    220: 

688. 
Eaton  V.  Boston,  C.  &  M.  Ry.,  51 

N.   H.   504:    1058. 
Eberle    v.    Michigan,    232    U.     S. 

700:   1149. 
Economy    Light    &    Power    Co.    v. 

United  States,  250  U.  S.  113:  46, 

748. 
Edwards  v.  Kearzey,  96  U.  S.  595: 

528. 
Egan   V.    San   Francisco,   165   Cal. 

576:   013. 
Eilenbecker  v.  Plymouth  County, 

134  U.  S.  31:   395. 
Eisner    v,    Macomher,    252    U.    S. 

ISO:   203,  lOd. 
Elk  V.  Wilkins,  112  U.  S.  94:   206, 

309. 
El  Paso  &  N.  E.  Ry.  v.  Gutierrez, 

215  U.  S.  87:   941. 
Employers'    Liability    Cases,    207 

U.  S.  463:    263,  896,  941. 
Engel  V.  O'Malley,  219  U.  S.  128: 

750. 
Englewood    v.     Denver     &    South 

Platte  Ry.,  248  U.  S.  294:   469. 
Entick    V.   Carrington    (1765),    19 

Howell's  State  Trials,  1029:  428. 
Equitable    Life    Assur.    Society    v. 

Pennsylvania,    238    U.    S.    143: 

751. 

Erb   V.    Morasch,    177    U.    S.    584: 
844. 

Erie  Ry.  v.  Collins,  253  U.  S.  77: 
790. 

Erie  Ry.  v.  Public  Utility  Comml.s- 
sioners,  254  U.  S.  394:    1301. 

Erie  Ry.  v.   Szary,   253   U.   S.   86: 

790. 
Eric   Ry.    v.    Williams,    233    U.    S. 

685:    1009,  1227. 


Escanaba  Co.  v.  Chicago,  107  U.  S. 

678:    46,  749,  12S3. 
Essgee    Co.    of    China    v.    United 

States,  262  U.  S.  151:   429. 
Eubank    v.    Richmond,    226    U.    S. 

137:    1166. 
Eureka  Pipe  Line  Co.  v.  Hallanan, 

257  U.   S.  205:    171. 
Evans  v.  Gore,  253  U.  S.  245:  263, 

718. 
Ewell  V.  Daggs,  108  U.  S.  143:  528. 
Ex    parte    Boyer,    109    U.    S.    629: 

183. 
Ex  parte   Cooper,   143   U.   S.   472: 

281. 
Ex    parte    Garbrough,    110    U.    S. 

651:    44,   339. 
Ex  parte  Garland,  4  Wallace,  333: 

262,  376,  401. 
Ex   parte   Jackson,   96   U.   S.   727; 

429. 
Ex  parte  Lange,  18  Wallace,  163: 

46,  436. 
Ex    parte    McCardle,    7    Wallace, 

506:    148. 
Ex  parte  Milligan,  4   Wallace,   2: 

376,  914,  921,  924,  1185. 
Ex  parte  Peterson,  253  U.  S.  300: 

396. 
Ex  parte  Reed,  100  U.  S.  13:   396. 
Ex  parte  Reggel,  114  U.  S.  642:  48. 
Ex    parte    Robinson,    19    Wallace, 

505:    148. 
Ex  parte  Secombe,  19  Howard,  9: 

148. 
Ex  parte  Sicbold,   100   U.   S.  371: 

25. 
Ex     parte     State    of    New    York, 

No.  1.  2.->6  U.  S.  490:    238. 
Ex  parte  United  States,  242  U.  S. 

27:   148 
Ex  parte  Virginia,  100  U.  S.  339: 

9r,4,   1070.  1081. 
Ex  iiarte  Wall.  107  U.  S.  26.5:  977. 
Ex   parte  Wilson,   114   U.   S.   417: 

40. 
Ex   parte   Young,    209    U.    S.    123: 

240,    259,    1028,    1079.    1340. 
Express  Cases,  117  U.  S.  1:   1338. 


1354 


TABLE  OF  CASES. 


Falrbauk    v.    United    States,    181 

U.  S.  283:    262.  655,  939. 
Fairchild    v.    Hughes,    258    U.    S. 

126:   281. 
Fallbrook    Irrigation    District    v. 
Bradhy.  164  U.  S.  112:  5VS,  608, 
952.  1048,  1058. 
Federal    Land    Bank    v.    Crosland, 

261  U.  S.  374:   688. 
Federal     Trade     Commission     v. 
Beech-Xut   Packing   Co.,   257   U. 
S.  441:   941. 
Federal     Trade     Commission     v. 

Gratz.   253  U.   S.   421:    941. 
Federal  Trade  Commission  v.  Sin- 
clair   Refining    Co.,    261    U.    S 
463:    941. 
Fenn  v.  Holme.  21  Howard,  481: 

181. 
Ferry   v.    Spokane,    P.    &    S.    Ry., 

258  U.  S.  314:    355. 
Fertilizer   Co.   v.    Hyde   Park,    97 

U.  S.  659:  .',S5,  1047. 
Fidelity  &  Columbia  Trust  Co.  v. 

I>oulsville.  245  U.  S.  54:   1053. 
Fifth    Avenue   Coach  Co.   v.   New 

York.  221   U.  S.  467:    1227. 
FInley  v.  California.  222  U.  S.  28: 

1149. 
Flffit     National     Bank    v.    Union 

Trust  Co..  244  U.  S.  416:  929. 
First  National  Bank  of  San  Jose 
y.    California,    262    U.    S.    366: 
688. 
FlBcher    v.    St.    Louis,    194    U.    S. 

361:     1226. 
FIsk  ▼.  Jefferson  Police  Jury,  116 

U.  8.  131:    469.  471. 
FlBke  V.  Franiin^ham  Mfg.  Co.,  12 

Pick.  68:    1022. 
FIttfl    ▼.    McGhce.    172    U.    S.    516: 

1079. 
Fleming  r.  Page,  9  Howard.  603: 

607. 
Fletcher   v.    Peck,    6    Cranrh.    87: 

261.  ^S^,  469,  955. 
Flint  V.  Ftone  Tracy  Co.,  220  U.  S. 
107-    r.S.^,  744. 


Florida    v.    Georgia,    17    Howard. 

478:   240. 
Fok    Yung    Yo    v.    United    States. 

185  U.  S.  296:   87,  974. 
Foiig  Yue  Ting  v.   U^iited  States, 

149  U.  S.  098:   78,  90.  975,  1078 
Foote  &  Co.  V.  Maryland,  232  U.  S. 

494:    843. 
Ford  V.   Surget,  97  U.   S.  594:   47. 
Fort    Leavenworth    Ry.    v.    Lowe, 

114  U.  S.   525:    566,   688. 
Foster  v.  Kansas,  112  U.  S.   201: 

1269. 
Foster  v.  Nielson,  2   Peters,   253: 

281,  542. 
Fox  V.  Ohio,  5  Howard,  410:   432, 

436. 
Frank  v.  Mangum,  237  U.  S.  309: 

374,   978. 
Franklin    v.    South    Carolina,    218 

U.   S.  161:    1081. 
Freeport    Water    Co.    v.    Freeport, 

180  U.  S.  587:    498. 
French  v.  Barber  Asphalt  Paving 

Co.,  181  U.  S.  324:    1105. 
Frisbie  v.  United  States,  157  U.  S. 

160:    1009. 
Frohwerk    v.    United    States,    249 

U.  S.  204:    567. 


Galveston  Electric  Co.  v.  Galves- 
ton, 258  U.  S.  388:    1341. 

Galve.ston.  Harrisburg  &  San  An- 
tonio Ry.  V.  Te.xas,  210  U.  S. 
217:    845. 

Garcia  v.  Lee,  12  Peters,  511:  281. 

Gassies  v.  Ballon,  6  Peters,  761: 
310. 

Gatewood  v.  North  Carolina,  203 
U.  S.  531:    1283. 

Geer  v.  Connecticut,  161  U.  S. 
519:   353,  839. 

Gelpcke  v.  Dubuque,  1  Wallace, 
175:    5  J  J,,   517. 

Gelston  v.  Hoyt,  3  Wheaton,  246: 
281. 

General  Oil  Co.  v.  Grain,  209  U.  S. 
211:    791. 


TABLE  OF  CASES. 


1355 


Geofroy  v.  Riggs,  133  U.  S.  258: 
544. 

Georgia  v.  South  Carolina,  257 
U.  S.  516:   240. 

Georgia  v.  Stanton,  6  Wallace,  50: 
281. 

Georgia  v.  Tennessee  Copper  Co., 
206  U.  S.  230:    239. 

Georgia  Railway  &  Power  Co.  v. 
Decatur,  262  U.  S.  432:   471,  528. 

Georgia  Railway  &  Power  Co.  v. 
Railroad  Commission  of  Geor- 
gia. 262  U.  S.  625:   1342. 

German  Alliance  Insurance  Co.  v. 
Lewis,  233  U.  S.  389:  1177,  131^, 
1325,   1331,   1333,   1339. 

German  Savings  Bank  v.  Frank- 
lin County,   128  U.   S.  526:    517. 

Gibbons  v.  Ogden,  9  Wheaton,  1: 
352,  779,  737,  740,  746,  751,  756, 
797,  810,  835,  8-',5,  882,  887,  1160, 
1230,  1275,  1279. 

Gibbs  V.  Consolidated  Gas  Co.,  130 
U.   S.  396:    1338. 

Gibson  v.  Chouteau,  13  Wallace, 
92:   113. 

Gibson  v.  Mississippi,  162  U.  S. 
565:   375. 

Gibson  v.  United  States,  166  U.  S. 
209:    1059. 

Gilbert  v.  Minnesota,  254  U.  S. 
325:   436,  567. 

Gillespie  v.  Oklahoma,  257  U.  S. 
501:    689. 

Gilman  v.  Philadelphia,  3  Wal- 
lace, 724:   747,  749,  753,  798,  887. 

Gilman  v.  Sheboygan,  2  Black, 
510:    612. 

Gilmer  v.  Lime  Point,  18  Cal.  229: 
72. 

Glozza  V.  Tiernan,  148  U.  S.  657: 
958,  1085. 

Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196:   805,  824. 

Glucksman  v.  Henkel,  221  U.  S. 
508:   545. 

Goldman  v.  United  States,  245 
U.  S.  474:   565. 

Gompers  v.  Bucks  Stove  &  Range 
Co.,  221  U.  S.  418:   565. 


Gonzales    v.    Williams,    192    U.    S. 

1;   23  Op.  Att.  Gen.,  402:  310. 
Gordon  v.    United   States,   2   Wal- 
lace,   561,    117    U.    S.    697:    127, 

136,  208,   262. 
Go7ded  V.  United  States,  255  U.  S. 

298:   Jfl5. 
Governor  of   Georgia  v.   Madrazo, 

1  Peters,  110:    238. 
Grafton  v.  United  States,  206  U.  S. 

333:   436,  567. 
Grand  Lodge,  etc.,  v.  New  Orleans, 

166  U.  S.  143:   469. 
Grand     Trunk     Western     Ry.     v. 

Railroad    Commission    of    Indi- 
ana, 221  U.  S.  400:    527. 
Grand     Trunk     Western     Ry.     v. 

South  Bend,  227  U.  S.  544:   498. 
Great  Northern  Ry.  v.  Cahill,  253 

U.  S.  71:   1339. 
Great  Northern  Ry.  v.  Minnesota, 

238  U.  S.  340:  1339. 
Great    Southern    Fireproof    Hotel 

Co.  V.  Jones,  193  U.  S.  532:   517. 
Green  v.  Biddlc,  8  Wheaton,  1:  47, 

469,  506. 
Green   v.   Frazier,   253   U.   S.    233: 

606,  613. 
Greene  v.  Louisville  &  Interurban 

Ry.,  244  U.  S.  499:   1100. 
Greenwood    v.     Freight    Co.,     105 

U.  S.  13:   469. 
Greiner    v.    Llewellyn,    258    U.    S. 

384:    689. 
Griffith  V.   Connecticut,   218   U.  S. 

563:    1227. 
Gromer  v.  Standard  Dredging  Co., 

224  U.  S.  362:    690. 

Gross  V.  United  States  Mortgage 
Co.,  108  U.  S.  477:   528. 

Guinn  and  Beal  v.  United  States, 
238  U.  S.  347:  S',0. 

Gulf,  Colorado  &  Santa  Fe  Ry.  v. 
Ellis,  165  U.  S.  150:  1086,  1128. 
1129,  1149. 

Gulf,  Colorado  &  Santa  Fe  Ry.  v. 

Texas,  204   U.   S.  403:    789. 
Gundling    v.    Chicago.    177    U.    S. 

183:    260,    612,    1163,    1226. 


1356 


TABLE  OF  CASES. 


Gunn  V.   Barry,   15   Wallace,  610: 

47.  529. 
Gut  V.  The   State,  9   Wallace,  35: 

375. 


H 


Ifadacheck    v.    Ivos    Angeles,    239 

V.  S.  394:   1045,  1268. 
Haddock    v.    Haddock,    201    U.    S. 

5G2:   50. 
Hagar     v.     Reclamation     District, 

111  U.  S.  701:    602.  975,   1104. 
Hapood  V.  Southern,  117  U.  S.  52: 

23S. 
Hairsion    v.    Danville    &    Western 

Ry..  20S  U.  S.  598:    613,  1043. 
Hale  V.  Hcnkcl,  201  U.  S.  43:  402. 
Hall  V.  De  Cuir,  95  U.  S.  4S5:  802, 

1080. 
Hall  V.  Geiger-Jones  Co.,  242  U.  S. 

539:    1227. 
Hall    V.   Wisconsin,    103   U.    S.    5: 

471.  498. 
Halter  v.  Nebraska,  205  U.  S.  34: 

261. 
Hamilton  v.  Kentucky  Distilleries 

&  Warehouse  Co.,  251  U.  S.  146: 

566. 
Hammer  v.  Dagcnhart,  247   U.   S. 

251 :  263.  136. 
Hammerstein    v.    Linn,    200    Fed. 

165:   311. 
Hanlry   s.   Kansas    City   Southern 

RV .  187  U.  S.  617:  IGl,  788. 
Hannibal  &  St.  J.   Ry.  Co.  v.   Hu- 

sen.  95  U.  S.  465:   747. 
Hana   v.   Louisiana,   134    U.   S.    1: 

106. 

Harrourt  v.  Galllard.  12  Whcaton, 
523:    43. 

Harrtman  v.  InterBtate  Commerce 
Commission,  211  U.  S.  407:   260. 

Harris  ▼.  Louisville.  165  Ky.  159: 
1081. 

Hatch  ▼.  Reardon,  204  U.  S.  152: 
1096. 

Haurnntrin  v.   Lynhnm,  100  U.  S. 
483:  .55/.  544.  1077. 


Hawaii    v.    Mankichi,    190    U.    S. 

197:    106,   115. 
Hawke  v.  Sinith  (No.  1),  253  U.  S. 

221:   115. 
Hawker   v.  New  York,   170  U.   S. 

189:   376. 
Hawkins    v.    Bleakly,    213    U.    S 

210:    40,   1130. 
Hawley   v.   Maiden,   232   U.   S.   1: 

1053. 
Hawthorne    v.    Calef,    2    Wallace, 

10:    528. 
Haybiirn's    Case,    2    Dallas,    409: 

135,   257. 
Hayes  v.  Missouri,  120  U.   S.   08: 

1084,   1126,   1135,   1145. 
Hays    V.    Pacific    Mail    Steamship 

Co.,  17  Howard,  596:   95G. 
Hays  V.  Port  of  Seattle,  251  U.  S. 

233:    528. 
Head  v.   Amoskcag  Mfg.   Co.,   113 

U.  S.  9:  1016. 
Head  Money  Cases,  112  U.  S.  5S0: 

035,  542,  655. 
Heathfield    v.   Chilton,   4    Burrow, 

2015:    141. 
Hebe  Co.  v.  Shaw,  248  U.  S.  297: 

1008,  1119,  1268. 
Heckman    v.   United    States,     224 

U.   S.  413:    196. 
Heike  v.  United  States,  227  U.  S. 

131:    429. 
Heisler    v.    Thomas    Colliery    Co., 

260    U.    S.    245:     786,    790,    841, 

1150. 
Henderson  v.  Mayor  of  New  York, 

92    U.    S.    259:     355,    747,    1009, 

1230,  1274,  1286. 
Hendrick   v.   Maryland,   235  U.    S. 

610:    1302. 
Henley  v.   Myers,   215   U.   S.   373: 

528. 
Hennington  v.  Georgia,   163   U.  S. 

299:   843. 
Hepburn  v.  Ellzey,  2  Cranch,  445: 

238,  311. 
Hepburn   v.    Griswold,   8   Wallace, 

603:    262,  4^,8,   591. 
Herndon    v.    Chicago,    R.    I.    &   P. 

Ry.,  218  U.  S.  135:    240. 


TABLE  OF  CASES. 


1357 


Hibben   v.   Smith,   191  U.    S.   310: 

956. 
Hibernia  Savings  &  Loan   Society 

V.  San  Francisco,  200  U.  S.  310; 

690,  691. 
Hickman  v.  Jones,  9  Wallace,  197: 

46. 
Higginson    v.    Greenwood     (South 

Carolina) :    257. 
Hill  V.  Wallace,  259  U.  S.  20:   263. 
Hilton  V.  Guyot,  159  U.  S.  113:  49. 
Hipolite  Egg  Co.  v.  United  States, 

220  U.   S.  45:    737,  744,   941. 
Hodges  V.  United  States,  203  U.  S. 

1:   262,  355. 
Hoke  V.  United   States,   227  U.   S. 

308:   737,  745,  906,  941,  1283. 
Holdcn  V.   Hardy,   169   U.   S.   366; 

943,  947,  1199,    1231,  1262. 
Hollingsworth   v.   Virginia,   3   Dal- 
las,  378:    118,  238. 
Holmes    v.    Jennison,    14    Peters, 

540:    47,   544. 
Holmes  v.  Walton   (New  Jersey): 

255. 
Holt   V.   United   States,   218   U.   S. 

245:    429. 
Holton  V.  City  of  Camilla,  134  Ga. 

500:    614. 
Home  Insurance  Co.  v.  New  York, 

134  U.  S.  .594:    690,  845. 
Home  of  the  Friendless  v.  Rouse, 

8  Wallace,  430:  469. 
Home    Sav.    Bank   v.   Des   Moines, 

205   U.  S.  503:    691. 
Home  Telephone  &  Telegraph  Co. 

V.  Los   Angeles,   211    U.   S.   265: 

498. 
Home  Telephone  &  Telegraph  Co. 

V.   Los  Angeles.   227   U.   S.   278: 

240. 
Hooper    v.    California,    155    U.    S. 

647:    751,   1327. 
Hopkins   v.   Clemson    Agricultural 

College,  221  U.  S.  636:   240. 
Hopkirk   v.   Bell,    3    Cranch,    454: 

544. 
Ilopt  V.  Utah,  no  U.  S.   574:    S6H, 

375. 


Horn    V.    Lockhart,    17    Wallace, 

570:    47. 
Houck    V.    Little    River    Drainage 

District,    239    U.    S.    254:     612, 

1057. 
Houston  V.  Moore,  5  Wheaton,  1: 

566. 
Houston   &   Texas   Central   Ry.   v. 

Mayes,  201  U.  S.  321:  749. 
Houston   &   Texas   Central   Ry.   v. 

Texas,  177  U.  S.  60:    527,  582. 
Houston,    E.    d-    W.    Texas    Ry.    v. 

U7utcd    States,    234    U.    S.    342: 

900,' 221,  1341. 
Hovey   v.   Elliott,    169    U.    S.   409: 

947. 
Howard      v.      Attorney      General, 

1909,   Transvaal  L.   R.   164:    259. 
Hubbard    v.    Taunton,    140    Mass. 

467:    613. 
Hudson     County     Water     Co.     v. 

McCarter,    209    U.    S.    349:    530, 

1048,  1339. 
Hump    Hairpin    Mfg.    Co.    v.    Em- 

merson.  258  U.  S.  290:   7SS. 
Hunter    v.    Pittsburgh,    207    U.    S. 

101:    471. 
Hurtado   v.    California,   110    U.    S. 

516:   340,  943,  944,  947,  954,  96o, 

1126. 
Huse  V.  Glover,  119  U.  S.  543:   46, 

612. 
Hutchinson     Ice     Cream     Co.     v. 

Iowa,  242   U.  S.  153:    1227. 
Hyatt  V.  Corkran,   188   U.   S.   691: 

48. 
IlyJton  V.  United  States,  3  Dallas, 

171:    ()91,  701,  718. 


I 


Illinois    Central    Ry.    v.    Behrens, 

233   U.   S.   473:    937. 
Illinois    Central    Ry.    v.    Decatur, 

147  U.  S.  190:   612. 
Illinois    Central    Ry.    v.    Fuentes. 

236   U.  S.   157:    791. 
Illinois  Central  Ry.  v.  Illinois,  146 

U.  S.  387:  m. 


1358 


TABLE  OF  CASES. 


Illinois  Central  Ry.  v.  Interstate 
Commerce  Commission,  206  U. 
S.  441:  1343. 
Illinois  Central  Ry.  v.  State  Pub- 
lic Utilities  Commission,  245 
U.  S.  493:  937. 
Indian  Oil  Co.  v.   Oklahoma,   240 

U.  S.  522:  6S9. 
Indiana   v.    Kentucky,    136    U.    S. 

479:   240. 
Inglis  V.   Trustees,  3   Peters,   99: 

311. 
In  re  Alverto,  198  Fed.  688:   310. 
In  re  Ayres.  123  U.  S.  443:  '2?.8. 
In  re  Baiz,  135  U.  S.  432:  281. 
In  re  Bautista,  245  Fed.  765:   310. 
In  re  California  Fig  Syrup   Co.'s 
Trademark    (1885),    40    Ch.    D. 
620:   542. 
In   re   Debs,    158   U.   S.    564:    148. 

396.  SSi.  926.  929. 
In  re  Duncan.  139  U.  S.  461:   280. 
In   re  Garnett.   141   U.   S.   1:    147, 

183.  748. 
In  re  Hoff.  197  U.  S.  488:   1082. 
In  re  Keimcr,  195  U.  S.  100:   436. 
In  re  Kollock.  165  U.  S.  526:   650. 
In   re   Lockwood,   154   U.   S.   116: 

355. 
In  re  y eagle,  135  U.  S.  1:  37,  72, 

86. 
In  re  Pacific  Ry.  Commission,  32 

Fed.  241:    137. 
In  re  Quarles.  158  U.  S.  532:   339. 
In  r<»  Rahrer.  140  U.  S.  545:   834, 

1282. 
In  re  RalloH.  241  Fed.  686:   310. 
/n   re   Hon,   140   U.   S.   453:    S91, 

974. 
In   re  Shibuya  Jugiro,   140   U.  S. 

291:    1081. 
In  re  Tenny,  86  F'cd.  303:   87. 
In     re     Willie.      Fedoral      Cases. 

No.  14692e:   420. 
Intnrmnce  Co.  v.  Uunham,  11  Wal- 

Uc*.  1:   183.  748. 
InternaUonal    Harvester    Co.     of 
America  v.  Kentucky,  234  U.   8 
216:    W.   1179. 


International  Paper  Co.  v.  Massa- 
chusetts,   246    U.    S.    135:     845, 

1056. 
International     Textbook     Co.     v. 

Pigg,  217  U.  S.  91:   750,  842. 
Inter-Ocean  Publishing  Co.  v.  As- 
sociated    Press,     184     111.     438: 

1339. 
Interstate  Commerce  Commission 

V.  Baird,  194  U.  S.  25:    408. 
Interstate   Commerce   Commission 

V.  Brimson,  154  U.  S.  447:    147, 

261,  407. 
Interstate   Commerce  Commission 

V.    Goodrich     Transit    Co.,    224 

U.  S.  194:   1340. 
Interstate  Commerce   Commission 

V.  Humboldt  Steamship  Co.,  224 

U.   S.  474:    939. 
Interstate   Commerce   Commission 

V.  Illinois  Cent.  Ry.,  215  U.   S. 

452:   147. 
Iowa  V.  Illinois,  147  U.  S.  1:   240. 
Iowa    Central    Ry.    v.    Iowa,    1(30 

U.  S.  389:    1145. 
Irvine    v.    Marshall,    20    Howard, 

558:    113. 


Jack  V.  Kansas,  199  U.  S.  372:  405. 
Jackman    v.    Rosenhaum    Co.,    260 

U.  S.  22:   951,  1048. 
Jackson    v.    Steamboat    Magnolia, 

20  Howard.  290:   182. 
Jacob  Ruppert  v.  Caffey,  251  U.  S. 

204:    1008. 
Jacobson     v.     Massachusetts,     197 

U.  S.  11:   1010,  123J,. 
James  v.  Bowman,  190  U.  S.  127: 

261,  262,  355. 
Japanese     Immigrant    Cases,    189 

U.   S.   86:   87,  973,  975. 
Jefferson  Branch  Bank  v.  Skelly, 

1    Black,  436:    461. 
Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S. 

571:    /////,   1149,  1192,   1214. 
Jennison   v.   Kirk,   98   U.   S.   453: 

144. 


TABLE  OF  CASES. 


1359 


Jetton  V.  University  of  the  South, 

208  U.   S.  489:   400. 
Johanessen  v.   United   States,   225 

U.  S.  227:   313. 
John     Horstman     Co.    v.     United 

States,  257  U.  S.  138:   1059. 
John    T.     Cardwell    v.    American 

River  Bridge  Co.,  113  U.  S.  205: 

749. 
Johnson   v.   Maryland,    254    U.    S. 

51:   36. 
Johnson  v.   Southern   Pacific  Ry., 

196  U.  S.  1:   749,  790. 
Johnson    v.     United     States,     228 

U.  S.   457:    427. 
Jones    V.    City    of    Portland,    245 

U.  S.  217:   611,  614. 
Jones  v^  Meehan,  175  U.  S.  1:  181, 

1082.* 
Jones  V.  United  States,  137  U.  S. 

202:    86,   279,    281. 
Joplin      V.      Southwest      Missouri 

Light  Co.,  191  U.  S.  150:   496. 
Jourdan    v.    Barrett,    4    Howard, 

169:    113. 
Joyce  V.  Chillicothe  Foundry,  127 

U.  S.  557:    396. 
Juilliard   v.   Gi'eenman,   110  U.   S. 

421:    44,  582,  591. 
Justices    V.    Murray,    9    Wallace, 

274:   262. 


K 


Kahn   v.   Anderson,   255   U.   S.    1: 

396. 
Kane    v.    New   Jersey,    242    U.    S. 

160:    1302. 
Kansas  v.  Colorado,  185  U.  S.  125: 

141. 
Kansas  v.  Colorado,  206  U.  S.  46: 

87,  211. 
Kansas  v.  United  States,  204  U.  S. 

331:   213,  241. 
Kansas   City,   Ft.   S.   &  M.    Ry.   v. 

Kansas.   240   U.   S.   227:    1098. 
Kansas  City  Southern  Ry.   v.  An- 
derson, 233  U.  S.  325:    1149. 
Kawanannkoa    v.    Polyblank,    205 

U.  S.  349:   lOS. 


Keeney   v.   New   York,   222   U.   S. 

525:   1096. 
Keith  V.  Clark,  97  U.  S.  454:  47. 
Keller    v.    Potomac    Elec.    Power 

Co.,  261  U.  S.  428:   148.  263. 
Keller  v.  United  States,  213  U.  S. 

138:    263,   740,   1226. 
Kelley  v.  Rhoads,  188  U.  S.  1:  789. 
Kelly  V.  Pittsburgh,  104  U.  S.  78: 

1103. 
Kendall  v.  Stockton  &  Stoker,  12 

Peters,  527:   269. 
Kennett  v.  Chambers,  14  Howard, 

38:    281. 
Kentucky   v.    Dennison,    24    How- 
ard, 66:   48. 
Kentucky  Railroad  Tax  Cases,  115 

U.   S.  321:    1084. 
Keokee    Coke   Co.    v.    Taylor,    234 

U.   S.   224:    1009,  1149. 
Keokuk  &  Hamilton  Bridge  Co.  v. 

United    States,    260    U.    S.    125: 

1059. 
Kepner  v.  United  States,  195  U.  S. 

100:   434. 
Ker  V.  Illinois,  119  U.  S.  436:   49. 
Kidd   V.  Alabama,   188  U.   S.   730: 

1053. 
Kidd  V.  Pearson,  128  U.  S.  1:  733, 

739,  747,  750,   1152. 
Kimmish   v.   Ball,   129   U.   S.   217: 

1267. 
King   V.   Mullins,   171   U.   S.   404: 

979. 
Kingman  v.  City  of  Brockton,  153 

Mass.  255:   615. 
Kirby  v.  United  States,  174  U.  S. 

47:    202. 
Knickerbocker  Ice  Co.  v.  Stewart, 

253  U.  S.  149:    185,  263. 
Knights  Templars'   Indemnity  Co. 

V.  Jarman,  187  U.  S.  197:   259. 
Knowlton  v.  Moore,  178  U.  S.  41: 

45,  626,  644,  686. 
Knox  V.  Exchange  Bank,  12  Wal- 
lace, 379:    524. 
Knox  V.  Lee.  12  Wallace,  457:   80, 

85,  1051. 
Knoxville  v.  Knoxville  Water  Co., 

212  U.  S.   1:   1185,  1340,   1343. 


1360 


TABLE  OF  CASES. 


Knoxville    Iron    Co.   v.    Harbison, 

1S3   U.   S.   13:    1009.   1263. 
Knoxville  Water  Co.  v.  Knoxville, 

189  U.  S.  434:   498,  530,  1048. 
Kohl  V.    Unit  id   States,    91    U.    S. 

367:    70,   1057. 
Kring  v.  Missouri,  107  U.  S.  221: 

375. 
Kwock  Jan  Fat  v.  White,  253  U.  S. 

454:   980. 


Laclede  Gas  Light  Co.  v.  Murphy, 

170  U.  S.  78:    1302. 
Laroete    v.    Louisiana,    263    U.    S. 

545:    1228. 
Lake  Shore  &  M.  S.  Ry.  v.  Ohio, 

1C5  U.  S.  305:  749. 
Lake  Shore  &  M.  S.  Ry.  v.  Ohio, 

173    U.    S.    285:    840,    843,    1225, 

1227. 
Lamar  v.  Micou,  112  U.  S.  452:  46. 
Lane  County  v.  Oregon,  7  Wallace, 

71:    591.  674,  741. 
I^ng  V.  Randall,  4  Dill.  425:   311. 
Lankford    v.    Platte    Iron    Works 

Co..  235  U.  S.  461:    238. 
Laplna  v.  Williams,  232  U.  S.  78: 

87. 
I.araroie  County  v.   Albany  Coun- 
ty. 92  U.  S.  307:  469. 
La»ccllr'8    v.    Georgia,    148    U.    S. 

537:   48.  49. 
Iji  Tourelte  v.  McMaster,  248  U.  S. 

4C5:   1094. 
Laurel  Hill  Cemetery  v.  San  Fran- 
cisco. 216  U.  S.  358:    1047. 
r.'jvton  v.   Steele,   152   U.   S.   133: 

1   "5.  1113.  //.5/. 
I>'-    .      Hude    &    Torrlngton    Ry. 

(IsTl).  L.  H.  6  C.  P.  57G:  9r>5. 
I>«-  Ah  Yin  v.  I'nitcd  States.  116 

Fed.  614:  87. 
L^fflfiRwcll    V.    Warren,    2    Black. 

699:  &15. 
Legal   Tender  Ca.Hes.   12  Wallace. 

41i7:    80.  85.  591,  1051. 
L^blgh   Walor  Co.  v.   Easton,   121 

U.  8.  388:   524. 


Lehon    v.    City    of    Atlanta,    242 

U.  S.  53:    2G0,  1227. 
Leisy   v.    Hardin,    135   U.    S.    100: 

745,    829,     842,    907,    908,    1159, 

1273,   1282. 
Leitensdoifer   v.    Webb,    20    How- 
ard, 176:   567. 
Leloup  V.  Mobile,   127   U.   S.   640: 

845. 
Lemke  v.  Farmers'  Grain  Co.,  258 

U.  S.  50:   792. 
Lem  Moon  Sing  v.  United  States, 

158  U.  S.  538:    974. 
Lcscr  v.    Garnett,   258   U.   S.   130: 

123. 
Levy    Leasing   Co.    v.    Siegel,    258 

U.  S.  242:  1044. 
Lewis  v.  United  States,  146  U.  S. 

370:   396. 
Lew    Quen   Wo   v.   United    States, 

184   Fed.   685:    87. 
L'Hote  V.  New  Orleans,  177  U.  S. 

587:   1114,  1283. 
License    Cases,    5    Howard,    504: 

792,   881,   1224,   1277,   12S2,  1304. 
License    Tax    Cases,    5    Wallace, 

462:   615,  649,  654,  684. 

Licberman  v.  Van  De  Carr,  199 
U.  S.  552:   1227,  1267. 

Light  V.  United  States,  220  U.  S. 
523:    113. 

Lindsley  v.  Natural  Carbonic  Gas 
Co.,  220  U.  S.  61:  1045,  1114, 
1117,  1147,   1172,  1174,  1227. 

Li  Sing  V.  United  States,  180  U.  S. 
48C:    1082. 

Loan  Ass'n  v.  Topeka,  20  Wallace, 
655:  S92,  956,  1013,  1163,  1204. 

Lorhncr  v.  New  York,  198  U.  S. 
45:    12J,2,   1255.    1262,   1266. 

lyor^wc  V.  Lawler,  208  U.  S.  274: 
940. 

I^)gan  v.  United  States,  144  U.  S. 
263:   339. 

Londoner    v.    Denver,   .210    U.    S. 

373:    947,  957. 

I^iio  Wolf  V.  Hitchrock,  187  U.  S. 
553:    280,   309,   544. 


TABLE  OF  CASES. 


1361 


Long  Island  Water  Supply  Co.  v. 
Brooklyn,    166    U.    S.    685:    498, 
1050,  1057. 
Looker  v.  Maynard,  179  U.  S.  46: 

469. 
Looney    v.    Crane    Co.,    245    U.    S. 

178:    845,  1056. 
Lord  V.  Steamship  Co.,  102  U.  S. 

541:    755,  762. 
Los    Angeles    v.    City    Water    Co., 

177  U.  S.  558:    498. 
Louisiana  v.  Jumel,  107  U.  S.  711: 

238. 
Louisiana  v.  Mississippi,  202  U.  S. 

1:    240. 
Louisiana    v.    New    Orleans,    109 

U.  S.   285:    468. 
Louisiana  v.   Pillsbury,   105   U.   S. 

278:   517. 
Louisiana  v.   Texas,  176  U.   S.   1: 

147,   235,  240. 
Louisiana     Railroad     Commission 
V.  Texas  &  P.  Ry.,  229  U.  S.  336: 
789. 
Louisiana   Railway   &   Navigation 
Co.    V.   New   Orleans,   235   U.   S. 
164:   527. 
Louisville,  etc.,  Ferry  Co.  v.  Ken- 
tucky,  188'  U.  S.  385:    1026. 
Louisville    &    N.    Ry.    v.    Barber 
Asphalt  Co.,  197  U.  S.  430:   953, 
1105,  1120,  1131. 
Louisville  &  N.  Ry.  v.  Cook  Brew- 
ing Co.,  223  U.  S.  70:   791. 
Louisville  &  N.  Ry.  v.  Garrett,  231 

U.  S.  298:    1028,  1323. 
I^uisville  &  N.  Ry.  v.  Mississippi, 

133  U.  S.  587:   1080. 
Louisville    &    N.    Ry.    v.    Mottley, 

219  U.   S.  467:    1050. 
Louisville   &    N.    Ry.    v.    Schmidt, 

177  U.  S.  230:   957. 
Louisville,  C.  &  C.  Ry.  v.  Letson, 

2  Howard,  497:    19S. 
Jvovato  v.  New   Mexico,  242   U.   S. 

199:    436. 
Lowell  V.   Boston,   111   Mass.  454: 

614,  1163. 
Lower  Vein  Coal  Co.  v.  Industrial 
Board,  255  U.  S.  144:    1150. 


Low    Wah    Suey    v.    Backus,    225 

U.  S.  460:    87. 
Ludwig  V.  Western  U.  Tel.  Co.,  216 

U.   S.  146:    355. 
Luke  V.  Lyde,  2  Burrow,  887:  146. 
Luria  v.  United  States,  231  U.  S. 

9:    311,  313. 
Luther  v.  Borden,   7   Howard,    1: 

263,  280. 
Luxton    V.    North     River    Bridge 

Co.,  153  U.  S.  525:  749,  1057. 
Lyng  v.  Michigan,  135  U.  S.   161: 

828. 


M 


MacKenzie  v.  Wooley,  39  La.  Ann. 

944:    614. 
Madera  Sugar  Pine  Co.  v.  Indus- 
trial Accident  Commission,   262 

U.  S.  499:   1220. 
Magoun  v.   Illinois   Trust   d   Sav- 
ings Bank,   170   U.   S.  283:    634, 

10S2,  1095,  1129. 
Maguire    v.    Reardon,    255    U.    S. 

271:    1302. 
Maguire  v.   Trefry,  253   U.   S.  12: 

1054. 
Mahon   v.   Justice,  127  U.   S.   700: 

49. 
Maine  v.  Grand  Trunk  Ry..  142  U. 

S.   217:    845. 
Mallinckrodt    Chemical    Works    v. 

St.    Louis,    238    U.    S.    41:     260, 

1004. 
Malloy     V.     South     Carolina,     237 

U.  S.  180:   375. 
Manchester   v.   Massachusetts,   139 

U.  S.  240:   353. 
Manigault    v.    Springs,    199    U.    S. 

473:    498,   530,   1059,   1227. 
Manning  v.   City   of   Devils   Lake, 

13   N.   D.   47:    614. 
Marbury    v.    Madison.    1    Cranch, 

137:  137,  138,  2',1,  202,  269. 
Marconi  Wireless  Tel.  Co.  v.  Com 
mon wealth,  218  Mass.  558:  747. 
Marcus  Brown  Holding  Co.  v. 
Feldman,  256  U.  S.  170:  530, 
1044. 


1362 


TABLE  OF  CASES. 


Marshal  v.  Gordon,  243  U.  S.  521: 

44.  S4. 
Marshall  v.  Baltimore  &  0.  Ry.,  16 

Howard,  314:    19S. 
Marshall   v.   Dye,   231   U.   S.   250: 

260. 
Martin    v.    District    of    Columbia, 

205  U.  S.  135:   1105,  1178. 
i/ar/tn     v.     Hunter's     Lessee,     1 

Wheaton,  304:   1^9. 
Martin  v.  Mott,   12   Wheaton,   19: 

267,  281,  5. ',5, 
Martin  v.  Texas.   200   U.   S.   316: 

1081. 
Marvin   v.   Trout,   199  U.   S.  212: 

1283. 
Maryland    v.    West    Virginia,    217 

U.  S.  1:   240. 
Mason  v.  United  States,  244  U.  S. 

362:    429. 
Massachu-setts  v.  Mellon,  262  U.  S. 

447:   281. 
Matter  of  Heff,  197  U.  S.  488:  262. 
Majrucll  V.  Buohce,  250  U.  S.  525: 

1090. 
Maxwell  v.  Dow,  176  U.  S.  581:  45, 

339,  355,   947.  978,   1145. 
May   k   Co.   v.   New   Orleans,    178 

U.  S.  496:  792. 
ifaynard  v.    IliU.    125   U.    S.    190: 

45.5. 
McCal>e   v.   Atchison,   T.   &   S.   F. 

Ry.,  235  U.  S.  151:   lOSO. 
McCall    V.    California,    136    U.    S. 

104:    749. 
McCraiken   v.   Hayward,    2    How- 

anl.  COS:  528. 

UrCray  v.  United  States,  195  U.  S. 

27:   261,  6^0,  649.  655.  992,  1226. 
MrOready    v.   Virginia.    94    U.    S. 

391:  353,  750.  1077. 

Mcf'uUoch  V.  Maryland,  4  Wheat- 
on. 316:  44.  50,  83.  352,  590,  590, 
629.  644.  €.10,  665.  673,  688,  715, 
«08.  839.  872.  897.  1039.  1109. 

MrCullough  V.  VirgUiifi,  172  U  S 
102:   f>9.  517. 

Mrr)r.nnott  y.  Wisconsin,  228  U  S 
116:  941. 


McDonald  v.  Mabee,  243  U.  S.  90: 

957,  1056. 
McDonald    v.    Massachusetts,    180 

U.  S.  311:    1149. 
M'Elmogle    v.    Cohen,    13    Peters, 

312:   49. 
McGahey   v.    Virginia,    135    U.    S. 

662:  460,  461. 
McGovern     v.     Philadelphia     Ry., 

235  U.  S.  389:   1222. 
Mcllvaine     v.     Coxe's     Lessee,     4 

Cranch,  209:    43,  311. 
McKane  v.  Durston,  153  U.  S.  684: 

978. 
McKay    v.    Campbell,    2    Sawyer, 

118:   299. 
McKelvey    v.    United    States,    260 

U.  S.  353:  436. 
McKlnley    v.    United    States,    249 

U.  S.  397:   560. 
McLean    v.    Arkansas,    211    U.    S. 

539:  1009,  1088,  1117,  1227,  1263. 
McMillen   v.   Anderson,   95    U.    S. 

37:  979. 
McNaughton  v.  Johnson,  242  U.  S. 

344:    1268. 
Medley,  Petitioner,  134  U.  S.  160: 

S70. 
Memphis,  etc.,  Ry.  v.  Commission- 
ers, 112  U.  S.  609:   499. 
Mercer  County  v.  Cowles,  7  Wal- 
lace, 118:   237. 
Meriwether  v.  Garrett,  102  U.   S. 

472:    208,  471. 
Meyer  v.  NehrasTca,  262  U.  S.  390: 

lOOJ,,  1331. 
Michigan   Central   Ry.   v.   Powers, 

201  U.  S.  245:   1039,  1103. 
Michigan    Sugar    Co.    v.    Auditor 

General,  124  Mich.  674:    614. 
Middleton  v.  Texas  Power  &  Light 

Co.,   249   U.   S.   152:    1130,   1149, 
1214,  1216. 
Milhelm     v.     Moffat     Tunnel     Im- 
provement Dist.,  262  U.  S.  710: 
614. 
Miller    v.    Strahl,   239   U.    S.    426: 

1149. 
Miller    v.    Texas,    153    U.    S.    535: 
1227. 


TABLE  OF  CASES. 


1363 


Miller   v.   United   States,   11   Wal- 
lace, 268:   47,  566. 
Miller  v.  Wilson,   236  U.   S.   373: 

1149,  1264. 
Milwaukee    Electric    Ry.    v.    Mil- 
waukee, 87   Fed.   577:    1339. 
Milwaukee   Electric   Ry.    &   Light 

Co.  V.  Milwaukee,  252  U.  S.  100: 

1149. 
Milwaukee      Publishing      Co.      v. 

Burleson,  255  U.  S.  407:  567. 
Minneapolis     v.     Minneapolis    St. 

Ry.,  215  U.  S.  417:   498. 
Minneapolis  &  St.  L.  Ry.  v.  Bam- 

bolis,  241  U.  S.  211:    978. 
Minneapolis  &  St.  L.  Ry.  v.  Beck- 

with,  129  U.  S.  26:  1085,  1300. 
Minneapolis  &  St.  L.  Ry.  v.  Min- 
nesota, 193  U.    S.   53:    844. 
Minneapolis  &  St.  L.  Ry.  v.  Win- 
ters, 242  U.  S.  353:   791. 
Minnesota    v.    Barher,    136    U.    S. 

313:    261,  811,  842,  1240,  1247. 
Minnesota  v.  Hitchcock,  185  U.  S. 

373:    241. 
Minnesota  v.  Northern   Securities 

Co.,  194  U.  S.  48:    2?>1,  240. 
Minnesota  v.  Wisconsin,  252  U.  S. 

273:    240. 
Minnesota  Iron  Co.  v.  Kline,  199 

U.  S.  593:   1302. 
Minnesota  Rate   Cases,   230   U.   S. 

352:     840,    936,    937,    938.    1340, 

1342. 
Minor  v.  Happersett,   21   Wallace, 

162:  322,  355. 
Mississippi  v.  Johnson,  4  Wallace, 

475:   268. 
Missouri    v.    Holland,    252    U.    S. 

416:   538,  544,  840. 
Missouri  v.  Illinois,  180  U.  S.  208: 

206,  207,  212,  239. 
Missouri  v.  Kentucky,  11  Wallace, 

395:    240. 
Missouri  v.   Lewis,   101   U.   S.  22: 

947,    1145,    1149. 
Missouri    v.    Nebraska,    196   U.    S. 

23:    240. 
Missouri,  Kansas   &  Texas  Ry.   v. 

Cade,  233  U.  S.  642:  1149. 


Missouri,  Kansas  d  Texas  Ry.  v. 

May,  194  U.  S.  267:   1108. 
Missouri    Pacific    Ry.    v.    Kansas. 

216  U.  S.  262:   1341. 
Missouri    Pacific    Ry.    v.    Kansas, 

248  U.   S.  276:    125. 
Missouri   Pacific   Ry.   v.   Larrabee 

Mills,  211  U.  S.  612:   749. 
Missouri    Pacific    Ry.    v.    Mackey, 

127  U.  S.  205:   978,  1085. 
Missouri  Pacific  Ry.  v.  Nebraska, 

164  U.  S.  403:   1057. 
Missouri    Pacific    Ry.    v.    Omaha, 

235  U.  S.  121:  1302. 
Mitchell  V.  Clark,  UO  U.  S.   633: 

468. 
Mitchell  V.  Harmony,  13  Howard, 

115:    567. 
Mobile    County    v.    Kimball,    102 

U.  S.  691:   1104. 
Mobile,  J.  &  K.  C.  Ry.  v.  Turnip- 
seed,   219   U.   S.   35:    978. 
Modesto    Irrigation    Dist.    v.    Tre- 

gea,  88  Cal.  334:   603. 
Monongahela     Bridge     v.     United 

States,  216  U.  S.  177:    749. 
Monongahela   Nav.   Co,   v.   United 

States,  148  U.   S.  312:    262,  938, 

1060. 
Montague  v.  Lowry,  193  U.  S.  38: 

940. 
Moore  v.  Dempsey,  261  U.  S.  86: 

978. 
Moore  v.  Illinois,  14  Howard,  13: 

i31,  435. 
Moore  v.  Sanford,  151  Mass.  285: 

614. 
Morgan  v.  Devine,  237  U.  S.  632: 

436. 

Morgan    v.    Louisiana,    93    U.    S. 
217:    497,   499. 

Morley  v.  Lake  Shore  &  Mich.  S. 
Ry.,  146  U.  S.  162:   468. 

Mormon  Church  v.  United  States. 
136  U.  S.  1:    113,  114. 

Morris    Canal    &    Banking   Co.    v. 
Baird,  239  U.   S.   126:   499. 

Mount  Pleasant  v.   Beckwith,  100 
U.  S.  514:   469. 


1364 


TABLE  OF  CASES. 


Mount  Vernon-Woodbcrry  Cotton 
Duck  Co.  V.  Alabama  Interstate 
Power  Co..  240  U.  S.  30:   1057. 

Mountain  Timber  Co.  v.  Washing- 
ton. 243  U.  S.  219:  280,  355, 
1130.   1207.   1209,   1213. 

Muglcr  v.  Kansas,  123  U.  S.  623: 
1045,   122C.    1240,   126S. 

Muller  V.  Oregon,  208  U.  S.  412: 
1088.  1129,  1149,  1262,  1266. 

Mumma  v.  The  Potomac  Co.,  8 
Peters,  2S1:    530. 

Municipality  of  Worcester  v.  Colo- 
nial Government,  24  S.  C.  Cape 
of  Good  Hopg,  67:  259. 

Munn  V.  Illinois,  94  U.  S.  113:  783, 
895,  1178,  1270,  1302,  1331,  1335, 
1338.  1340. 

Murphy  V.  California,  225  U.  S. 
623:    1009,  1046,  12:9. 

Murray  v.  Charleston,  96  U.  S. 
432:   530. 

Murray  v.  Hohoken  Land  d  Im- 
provement Co.,  18  Howard,  272: 
45.  387.  943,  95S,  975,  979,  1012. 

Murray  v.  Wilson  Distilling  Co., 
213  U.  8.  151:  238. 

Musgrove  v.  Chun  Tecong  Toy,  L. 

R.   1891,  A.  C.  272:    86, 
Mutkrat  v.   United  States,  219  U. 

S.  346:   ISo,  260,  263. 
Mutual    Film   Corp.    v.    Industrial 
Commission  of   Ohio,  236   U.   S. 
230:   1227. 
Mutual   I^an   Co.   v.   Martell,   222 

U.  8.  225:   1148,  1225.  1227. 
Mylea  Salt  Co.,  Ltd.   v.   Iberia  & 
St.  Mary  Drain.  Dlst.,  239  U.  S. 
478:   1056. 


N 


Nathan    r,   Louisiana.   8    Howard, 

73:   726.  750 
National  Bank  v.  Commonwealth, 

9  Wallace.  353:   690. 
National     Bank     y.     County     of 

Yankton.  101  U.  8.  129:   114. 
National    Prohibition    Cases,    253 

U.  S.  350:   125. 


National   Surety   Co.   v.   Architec- 
tural Decorating  Co.,  226  U.  S. 

276:   528. 
National   Union  Fire   Ins.    Co.   v. 

Wajiberg,  260  U.  S.  71:  132/f. 
Neal  V.  Delaware,  103  U.  S.  370: 

1070,   1081. 
Nebraslva  v.  Iowa,  143  U.  S.  459: 

240. 
Neeley  v.  Henkel,  180  U.  S.  109: 

281. 
Nelson  v.  Leland,  22  Howard,  48: 

182. 
Newberry    v.    United    States,    256 

U.  S.  232:  84. 
New  England  Divisions  Case,  261 

U.  S.  184:  933,  940. 
New  Hampshire  v.  Ix)uisiana,  108 

U.  S.  76:  205,  239. 
New  Jersey  v.   Wilson,  7  Cranch, 

164:   472. 
New     Orleans     v.     New     Orleans 

Water  Works  Co.,  142  U.  S.  79: 

2G0,   471. 
New  Orleans  v.  Winter,  1  Wheat- 

on,  91:   238. 
New  Orleans  Canal  &  Banking  Co. 

V.  Heard,  47  La.  Ann.  1679:  261. 
New  Orleans  Gas  Co.  v.  Louisiana 

Light   Co.,   115    U.    S.    650:    498, 

1272. 
New  Orleans  Water  Co.  v.  Rivers, 

115  U.  S.  674:    497. 
New   Orleans    Waterworks   Co.   v. 

Louisiana    Sugar    Refining    Co., 

125  U.  S.  18:   517. 
Newport  &  Cincinnati  Bridge  Co. 

v.  United  States  105  U.  S.  470: 

749. 

Newton     v.     Commissioners,     100 
U.  S.  548:  496. 

New  York  v.  Mlln,  11  Peters,  102: 
741,   11G6. 

New    York    v.    New    Jersey,    256 
U.  S.  296:   240. 

New   York   v.   United   States,   257 

U.   S.  591:    468,  940. 
New  York  &  New  England  Ry.  v. 

Bristol,  151  U.  S.  556:    1302. 


TABLE  OF  CASES. 


1365 


New       York       Central      Ry.      v. 

Mohney,  252  U.   S.  152:    790. 
2^ew   York   Central  Ry.   v.   White, 

243  U.  S.  188:    1130,   1149,  1189, 

1207,  1209,  1216. 
New   York   ex    rel.    Lieberraan   v. 

Van    De    Carr,    199    U.    S.    552: 

1148. 
tiew    York    ex    rel.    Pennsylvania 

Ry.    V.    Knight,    192    U.    S.    21; 

163. 
New     York     Life     Ins.      Co.     v. 

Cravens,  178  U.  S.  389:    751. 
New  York   Life   Ins.   Co.  v.   Deer 

Lodge    County,    231    U.    S.    495: 

751,  1327. 
New   York,   New    Haven    &    Hart- 
ford Ry.  V.  New  York,  1G5  U.  S. 

628:   844,  1299,  1302. 
Ng  Fung  Ho  V.  White,  259  U.   S. 

276:   979. 
Nicol  V.  Ames,  173  U.  S.  509:   718, 

1103. 
Nishimura  Ekiu  v.  United  States, 

142  U.  S.  651:   79,  86,  975. 
Nolle  State  Bank  v.  Haskell,  219 

U.  S.  104:    952,  1160,  1177,  1225, 

1227,   1316,    1331. 
Nobles  V.  Georgia,  168  U.  S.  398: 

979. 
Noonan  v.  Lee,  2  Black,  499:   181. 
Norfolk  &  Western  Ry.  v.  Pendle- 
ton, 156  U.  S.  667:   499. 
Norfolk  &  Western  Ry.  v.  Public 

Service   Commission,    265    U.    S. 

70:  844,  1339. 
North    Carolina    Ry.    v.    Zachary, 

232  U.  S.  248:   790. 
North    Dakota    v.    Minnesota,    263 

U.  S.  305:   239. 
North  Dakota  v.  Nelson  County,  1 

No.  Dak.   88:    614. 
Northern    Ohio    Traction    Co.    v. 

Onio.  245  U.  S.  574:   527. 
Northern  Pac.  Ry.  v.  Duluth,  208 

U.  S.  583:    1301. 
Northern   Pac.   Ry.   v.   North  Da- 
kota, 236  U.  S.  585:  1320. 
Northern   Pac.  Ry.   v.   North    Da- 
kota, 250  U.  S.  135:   566. 


Northwestern     Laundry     v.     Des 

Moines,  239  U.  S.  486:   1268. 
Northwestern    Mut.    Life    Ins.    Co. 

V.    Wisconsin,    247    U.    S.    132: 

1103. 
Norton     v.     Shelby     County,     118 

U.  S.  425:  261. 
Norwood  V.  Baker,  172  U.  S.  269: 

1105. 


O 


Oakes  v.  United  States,  174  U.  S. 

^778:   47. 
Oceanic  Steam  Navigation   Co.  v. 

Stranahan,    214    U.    S.    320:    86, 

396,   939. 
Oetjen  v.  Central  Leather  Co.,  246 

U.  S.  297:  276. 
OfReld   V.   New  York,   N.   H.   &  H. 

Ry.,  203  U.  S.  372:  1058. 
Ogden   V.    Saunders,   12   Wheaton, 

213:    469,   530. 
Ohio  V.  Thomas,  173  U.  S.  276:  37. 
Ohio    d    M.    Ry.    v.     Wheeler,    1 

Black,  286:   196. 
Ohio  Life  &  Trust  Co.  v.  Debolt, 

16  Howard,  432:   515. 
Ohio  Oil  Co.  V.  Indiana,  177  U.  S. 

190:    1162,   1170,   1174,   1227. 
Ohio      Railroad      Commission      v. 

Worthington,     225    U.     S.     101: 

789. 
Oklahoma  v.  Kansas  Natural  Gas 

Co.,  221   U.  S.  229:    840. 
Oklahoma    v.     Texas,    260    U.    S. 

600:    240. 
Olcott  V.  Fond  du  Lac  County,  16 

W^allace,   678:    613,   614. 

Olcott  V.  The  Supervisor,  16  Wal- 
lace, 678:   517. 

Old  Wayne  Mut.  Life  Ass'n  v.  Mc- 
Donough,  204  U.  S.  8:  49,  946. 

Oliver    v.    Worcester,     102    Mass. 
489:   682. 

Oliver    Iron    Mining   Co.    v.    Lord, 
262  U.   S.   172:    750. 

Omaechcvarria  v.  Idaho,  246  U.  S. 
343:    1149. 


1366 


TABLE  OF  CASES. 


Omaha  v.  Omaha  Water  Co.,  218 

U.  S.  180:  1343. 
Omnia    Commercial    Co.,    Inc.    v. 

Inited    States,    261    U.    S.    502: 

10^9. 
O'Noll  V.  Vermont,  144  U.  S.  323: 

339. 
Opinion  of  the  Justices,  44  Maine, 

507:   2S7. 
Orepon  v.  Hitchcock,  202  U.  S.  60: 

241. 
Orient    Insurance    Co.    v.    Daggs, 

172  U.  S.   557:    354.   1111.   1319. 

1326. 
Orr  V.  Hodgeson,  4  Wheaton,  453: 

534. 
Osborn  v.  Bank  of  United  States, 

9    Wheaton.   738:    138,   169,   238, 

308.  311.  586. 
Oshorne  v.  Adams  County,  106  U. 

S.  181:  614. 
Osborne  v.  Florida,  164  U.  S.  650: 

845. 
Oshkosh   Waterworks   Co.   v.   Osh- 

kosh.  187  U.  S.  437:    529. 
Otis  V.  Parker.  187  U.  S.  606:  992, 

1009.  12S3. 
Owensboro    v.    OwenKboro    Water 

Works  Co..  191  U.  S.  358:  498. 
Owensboro   Nat.   Bank   v.   City  of 

Owensboro.  173  U.  S.   664:    690. 
Owings  V.  Speed,  5  Wheaton,  420: 

44. 
Ownbey  v.  Morgan.  256  U.  S.  94: 

953.  976. 
Oxnard   Beet  Sugar  Co.  v.   State, 
73  Neb.  57:   614. 

Oran  Ivumlwr  Co.  v.  Union  County 
Bank.  207  U.  8.  251:   1319. 

Otawa  ▼.  United  States.  260  U.  S. 
178:  813. 


Pac«  T.   Alabama.   106  U.   S.   583: 
1081. 

Pare  v.  Burgess.  92  U.  S.  372:  612. 
Pacinc  Bridge  Co.  v.  Klrkham.  54 
Cal.  558:   614. 


Pacific  Express  Co.  v.  Seibert,  142 

U.  S.  339:   1103. 
Pacific  Insurance  Co.  v.   Soule,  7 

Wallace,   433:    718. 
Pacific   States   Telephone   d   Tele- 
graph Co.  V.   Oregon,  223  U.  S. 

118:    272. 
Pacific   Telephone   Co.   v.   Oregon, 

223  U.   S.  118:    280. 
Packard  v.  Banton,  264  U.  S.  140: 

1150. 
Palton    V.    Brady,   184    U.   S.    608: 

718. 
Panama   R.    Co.    v.    Johnson,    264 

U.  S.  375:   184,  185. 
Parkersburg  v.   Brown,   106  U.   S. 

487:   614. 
Passenger  Cases,   7  Howard,   283: 

8,   747,    797,    810,    984. 
Patapsco     Guano     Co.     v.     North 

Carolina   Board   of   Agriculture, 

171  U.  S.  345:   842. 
Patsone  v.  Pennsylvania,  232  IT.  S. 

138:    1047,   1077,   1112. 
Patterson    v.    Bark    Eudora,    190 

U.  S.  169:  1009,  1263. 
Patterson   v.   Colorado,   205   U.    S. 

454:    565. 
Patton   V.   Brady,   184   U.    S.    G08: 

636. 
Paul  V.   Virginia,  8  Wallace,  168: 

349,  354,  725,  751,  1327. 
Pawshuska  v.  Pawshuska  Oil  Co., 

250  U.  S.  394:   469. 
Pearcy    v.    Stranahan,    205    U.    S. 

257:    281. 
Pearsall    v.    Great    Northern    Ry., 

IGl    U.  S.   646:    451,   469. 

Peck    &    Co.   V.    Lowe,    247    U.    S. 
165:    056,    786,    939. 

Pedersen     v.     Delaware,      I^cka- 

wanna  &  Western  Ry.,  229  U.  S. 

146:  790. 
Pembina   Mining   Co.    v.   Pennsyl 

vanla,  125  U.   S.   181:    354. 
Pennlman's   Case,   103   U.   S.   714: 

530. 

Pennington  v.  Fourth  Nat.  Bank, 
243   U.   S.   269:    1053. 


TABLE  OF  CASES. 


1367 


Pennoyer    v.    McConnaughy,    140 

U.  S.  1:  238,  240. 
Pennoyer  v.  Neff,  95  U.  S.  714:  50, 

946,   957,   976. 
Pennsylvania    v.    West    Virginia, 

262  U.  S.  553:   232,  S35. 
Pennsylvania  v.  Wheeling  &  Bel- 
mont   Bridge    Co.,    13    Howard, 

518:    181. 
Pennsylvania  v.  Wheeling  &   Bel- 
mont   Bridge    Co.,    18    Howard, 

421:   749. 
Pennsylvania  Coal  Co.  v.   MaJwn, 

210  U.  S.  396:    lOU,  1050,  1336. 
Pennsylvania    Hospital    v.    Phila- 
delphia,  245  U.  S.  20:    496,  498, 

1047,   1056. 
Pennsylvania      Ry.      v.       United 

States  Labor  Board,   261   U.    S. 

72:   940. 
Pensacola  Telegraph  Co.  v.  West- 
ern U.  Tel.  Co.,  96  U.  S.  1:  727, 

747. 
People     V.     Compagnie     Generale 

Transatlantique,    107   U.   S.    59: 

842. 
People  V.  Gallagher,  93  N.  Y.  438: 

1074. 
People  V.  Gerke,  5  Cal.  381:    545. 
People  V.   Hartford  Life  Ins.   Co., 

252  111.  398:    1339. 
People    V.    Salem,    20    Mich.    452: 

609,  613,  614. 
Perley  v.  North  Carolina,   249  U. 

S.  510:   1178. 
Perlman    v.     United    States,    247 

U.  S.  7:   429. 
Permoll   v.   First  Municipality   of 

New    Orleans,    3    Howard,    589: 

46,  1288. 
Petit  V.  Minnesota,  177  U.  S.  165: 

1302. 
Pettibone    v.    Nichols,    203    U.    S. 

192:    49. 
Pettibone    v.    United    States,    148 

U.  S.  197:   1123. 
Peyroux     v.     Howard,     7     Peters, 

324:    175. 
Phalen     v.    Virginia,    8     Howard, 

163:  832. 


Philadelphia     &     Southern     Mail 

Steamship  Co.  v.  Pennsylvania, 

122  U.  S.  326:  845. 
Philadelphia  Co.  v.   Stimson,  223 

U.  S.   605:    748. 
Philips    V.    Savage,    Acts    of    the 

Privy  Council,  III,  432:    254. 
Picard  v.   East  Tennessee,  Va.  & 

Ga.  Ry.,  130  U.  S.  637:   499. 
Pierce  v.  Carskadon,  16  Wallace, 

234:   376. 
Pierce  v.  United  States,  252  U.  S. 

239:   567. 
Pierce  Oil  Corporation  v.  City  of 

Hope,  248  U.  S.  498:   1045,  1047, 

1302. 
Pine  Grove  v.  Talcott,  19  Wallace, 

666:    613. 
Pipe   Line   Cases,   234   U.   S.   548: 

741,    747,   1339. 
Piqua  Bank  v.  Knoop,  16  Howard, 

369:    497. 
Pittsburgh,    etc.,    Ry.    v.    Backus, 

154  U.  S.  421:   1055. 
Plessy  V.  Ferguson,  163  U.  S.  537: 

1070. 
Plumley     v.     Massachusetts,     155 

U.  S.  461:  842,  1157. 
Plummer  v.  Coler,  178  U.  S.  115: 

689. 
Plymouth    Coal    Co.    v.     Pennsyl- 
vania, 232  U.  S.  531:   1043,  1177, 

1192,  1302. 
Poindexter  v.  Greenhoto,  114  U.  S. 

270:   578. 
Pollard's  Lessee  v.  Hagan,  3  How- 
ard, 212:   46,  12SS. 
Pollock  V.  Farmers'  Loan  &  Trust 

Co.,  157  U.  S.  429:   695,  706. 
Pollock  y.  Farmers'  Loan  d  Trust 

Co.,  158  U.  S.  601:    45,  2G1,  262, 

632,  695,  704,  706,  707. 

Pomona    v.    Sunset    Tel.    Co.,    224 

U.  S.  330:   747. 
Ponzi  V.  Fesscnden,  258  U.  S.  254: 

Portsmouth  Harbor  Land  &  Hotel 
Co.  v.  United  States,  200  U.  S. 
327:  1059. 


1368 


TABLE  OF  CASES. 


Postal     Telegraph     Cable     Co.    v. 
Adams.  155  U.  S.  6SS:    844.  845. 
Po.Htal  Telegraph  Cable  Co.  v.  Ala- 
bama. 155  U.  S.  482:  237. 
Powell  V.  Pennsylvania.  127  U.  S. 

678:   992.  1009,  1045,  1046,  1267. 
Prenlls  v.  Atlantic  Coast  Line  Co., 

211  U.  S.  210:  1089. 
Presser  v.  Illinois,  116  U.  S.  252: 

340. 
Prevost  V,  Greneaux,  19  Howard, 

1:    544. 
Prlgg  V.  Pennsylvania,  16  Peters, 

539:  45. 
Prince  r.  Crocker.  166  Mass.  347: 

C14. 
Prise    Cases,    2    Black,    635:    550, 

566. 
Producers'    Transp.    Co.    v.    Rail- 
road Commission  of  California, 

251  U.  S.  228:   1339. 
Prout  T.  Starr,  188  U.  S.  543:   45, 

239. 
J*roridrnce    Bank    v.    Billings,    4 

Peters.  514:  ^7  J.  1103. 
provident  Rnv.  Life  Assur.  Society 

T.    Kentucky,    239    U.    S.    103: 

1032. 
Prudent Kii    i'^surnnce   Co.  of   Am- 

eriea  r.  Chrrk,  259  U.   S.  530: 

BOS. 
Public  Clearing  House  t.  Coyne, 

194  U.  S.  497:  979. 
Public  Service  Gas  Co.  v.   Public 

Utility  Board.  84  N.  J.  Law,  403: 

1343. 

Pullman    Co.    v.    Richardson,    261 

U.  8.  330:  845. 
Putlman'i  Palare  Car  Co.  v.  Penn- 

tyh-nnia.  141  U.  8.  18:  822,  1053, 

1055. 

Pump^'Ur  T.  Gre<»n  P.ay  Co.,  i:i 
Wallace.  166:  1023.  10:>8. 

Pure  Oil  Co.  ▼.  Minneapolis.  248 
U.  8.  158:   843. 

Purily  Extract  A  Tonic  Co.  v. 
Lynch.  226  U.  8.  192:  792,  1008, 
lip. 


Q 


Quong  Wing  v.  Kirkendall,  223  U. 
S.  59:  10S7,  1131,  1266. 


R 


Radice  v.  New  York,  264  U.  S. 
292:    1150. 

Railroad  Commission  Cases,  116 
U.  S.  307:   498. 

Railroad  Commission  of  Louisiana 
V.  Cumberland  Telephone  & 
Telegraph  Co.,  212  U.  S.  414: 
1343. 

Railroad  Commission  of  Louisiana 
V.  Texas  &  P.  Ry.,  229  U.  S.  336: 
787. 

Railroad  Commission  of  Wiscon- 
sin V.  Chicago,  B.  &  Q.  Ry.,  257 
U.   S.   563:    940. 

Railroad  Co.  v.  Ilusen,  95  U.  S. 
465:  122S,  1274. 

Railroad  Co.  v.  Maryland,  21  Wal- 
lace, 456:   824,  845. 

Railroad  Co.  v.  Peniston,  18  Wal- 
lace, 5:  689. 

Rainey  v.  United  States,  232  U.  S. 
310:    543. 

Rasmussen  v.  Idaho,  181  U.  S. 
198:   1267. 

Rasmussen  v.  United  States,  197 
U.  S.  516:   99,  262. 

Rast  y.  Van  Deman  &  Lewis  Co., 
240  U.  S.  342:  1009,  1048,  1149, 
1251. 

Raymond  v.  Chicago  Union  Trac- 
tion Co..  207  U.  S.  20:   1100. 

Reagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.  362:   147,  1340. 

Rearick  v.  Pennsylvania,  203  U.  S. 
507:     788. 

Reaves  v.  Ainsworth,  219  U.  S. 
296:   567. 

Rees  v.  City  of  Watertown,  19 
Wallace.    107:    208. 

Rectz  V.  Michigan,  188  U.  S.  505: 
376.  979,  1145. 

Rfifhert  v.  Felps,  6  Wallace,  160: 
262. 


TABLE  OF  CASES. 


1369 


Reid  V.  Colorado,  187  U.   S.  137: 

1267. 
Reinman  v.  Little  Rock,  237  U.  S. 

171:  1047.  1268. 
Respublica  v.  Longcliamps,  1  Dal- 
las, 111:  141. 
Respublica    v.    Sweers,    1    Dallas, 

41:   43. 
Reynolds  v.  United   States,  98  U. 

S.  145:   1236. 
Rhode    Island    v.    Massachusetts, 

12  Peters,  657:   45,  207,  212,  240. 
Rhodes   v.   Iowa,    170   U.   S.    412: 

791,   1282. 
Ridden  v.  Fuhrman,  233  Mass.  69: 

141. 
Rigor  V.  State,  101  Md.  465:   42. 
Riley  v.  Massachusetts,  232  U.  S. 

671:  1264. 
Rindge  Co.  v.  County  of  Los  An- 
geles, 262  U.  S.  700:  613,  1058. 
Robb  V.  Connelly,  111  U.  S.  624: 

48. 
Robbins  v.  Shelby  County  Taxing 

Dist.,    120    U.   S.    489:    809,    819, 

1274. 
Roberts  v.  City  of  Boston,  5  Cush. 

198:  1072. 
Roberts  v.   Reilly,   116   U.   S.   80: 

48. 
Robertson  v.    Pickrell,   109    U.   S. 

610:   49. 
Rochester    Ry.    Co.    v.    Rochester, 

205  U.  S.  236:   499. 
Roller    V.    Holly,    176    U.    S.    398: 

947,  956. 
Rooney  v.  North  Dakota,  196  U.  S. 

319:   376. 
Rose   V.   Himeley,   4   Cranch,   241: 

957. 
Ross  V.  Oregon,  227  U.  S.  IjO:  374, 

527. 
Rossi   V.   Pennsylvania,   238   U.   S. 

62:    1283. 
Royal    Bank    of    Canada    v.    The 

King,  1913,  A.   C.   283:    259. 
Russell    V.    Sebastian.    233    U.    S. 

195:   527. 
Rutgers     v.      Waddington      (New 

York):  255. 


Salt  Co.  V.  East  Saginaw,  13  Wal- 
lace, 373:  Jf52. 
San   Diego   Land   &   Town   Co.  v. 

Jasper,  189  U.  S.  439:  1323,  1340, 

1343. 
San   Diego   Land   Co.   v.   National 

City,  174  U.  S.  739:  1338. 
Sands  v.  Manistee  River  Improve- 
ment   Co.,    123    U.    S.    288:    46, 

1338. 
Satterlee  v.  Matthewson,  2  Peters, 

380:    374,  509. 
Sauer  v.   City  of   New   York,   206 

U.  S.  536:   1059. 
Savage   v.   Jones,   225   U.   S.   501: 

842. 
Schaefer  v.  United  States,  251  U. 

S.  466:  567. 
Schenck  v.  United  States,  249  U.  S. 

47:   562. 
Schmidinger  v.  Chicago,  226  U.  S. 

578:    1227. 
Scholey  v.  Rew,  23  Wallace,  331: 

718. 
Schollenberger    v.     Pennsylvania, 

171  U.  S.  1:  792,  1267. 
Scott   V.    Donald,    165    U.   S.    107: 

240. 
Scott    V.    McNeal,    154    U.    S.    34: 

946. 
Scott    V.     Sandford,    19    Howard, 

393:   43,  262,  282.  309. 
Seaboard  Air  Line  Ry.  v.  Horton, 

233  U.  S.  492:  1194. 
Seaboard  Air  Line  Ry.  v.  Seegers, 

207  U.  S.  73:   1149. 
Seaboard  Air  Line  Ry.   v.   United 

States,  261  U.  S.  299:   1060. 
Searles  v.  Mann  Co.,  45  Fed.  330: 

1339. 
Sears    v.    Akron,    246    U.    S.    242: 

1058. 
Seattle  v.  Kelleher,  195  U.  S.  351: 

1105. 
Second  Employers'  Liability  Cases, 

223  U.  S.  1:   891,  941,  1130. 
Security   Mutual   Life   Ins.   Co.   v. 
Prewitt,  202  U.  S.  246:   354. 


1370 


TABLE  OF  CASES. 


Srlectlre    Draft    Law    Cases,    245 

U.  S.  366:  311.  55  J,  566. 
Sere  v.   Pilot.  6  Cranch,  332:    85, 

113. 
Seton   Hall  College   v.   South   Or- 
ange. 242  U.  S.  100:  497. 
Seven  Cases  of  Eck man's  Altera- 
tive V.  United  States,  239  U.  S. 

510:  744. 
ahaffcr  V.    Carter,   252   U.    S.   37: 

/0J7,  1056. 
Shanks  v.  Diimont,  3  Peters,  242: 

311. 
Sherlock   v.   Ailing,   93   U.   S.   99: 

7S8.   1159. 
Shlvely  v.   Bowlby.   152   U.   S.   1: 

86.  113. 
Shoemaker  v.   United   States,  147 

U.  S.  282:   1057. 
Shrcvcport    Case,   234    U.    S.    342: 

900,  937.  1341. 
Silvcrthorne  Lumber  Co.  v.  United 

States,  251  U.  S.  385:    ',13,  416. 
SImms  V.  Simms,  175  U.   S.  162: 

114. 
Simon  T.  Craft.  182  U.  S.  427:  957. 
Sinking  Fund  Cases,  99  U.  S.  700: 

468. 
Fioux  City  Bridge  Co.  v.  Dakota 

County,  Xebraska,  260  U.  S.  441: 

looa. 

Sioux  Remedy  Co.  v.  Cope,  235 
U.  8.  197:  841. 

Skmneateles  Water  Works  Co.  v. 
Skaneatelefl.  184  U.  S.  354:   496. 

Slaughtrrllouse  Cases.  16  Wal- 
lace.  36:    SIS,  352,   1071. 

Sligh  T.  Kirku-ood,  237   U,  S.   52: 

S39.  ne.^. 

Sloan    Shipyards    Corporation    v. 

Fle«t    Corporation,    258    U.    S. 

S49:    940. 
Smith  r   Alabama,  124  U.  S.  465: 

843.  897.  1299. 
Smith  T.  Indiana.  191   U.  S.  138: 

Smith    T.    Maryland,    18    Howard. 

71:  1153. 
Smith  T.  Rceres.  178  U.  S    436 

291 


Smith  V.   Smythe,  197  N.  Y.  457: 

614. 
Smith  V.  St.  Louis  Southwestern 

Ry.,  181  U.  S.  248:   1267. 
Smith    V.   Texas,    233    U.    S.    630: 

1149. 
Smijth  V.  Ames,  169  U.  S.  466:  762, 

1310,  1340,  1341,  1342. 
Snyder  v.  Bettman,  190  U.  S.  249: 

6S9. 
Sonneborn   Bros.    v.   Cureton,   262 

U.  S.  506:  845. 
Soon  King  v.  Crowley,  113   U.   S. 

703:    1070,   1148. 
South  Carolina  v.    United  States,    , 

199  U.  S.  437:   677. 
South  Dakota   v.   North   Carolina, 

192  U.  S.  286:   205,  221. 
Southern    Pacific    Co.   v.   Arizona, 

249  U.  S.  472:    790. 
Southern    Pacific    Co.    v.    Jensen, 

244  U.  S.  205:   147,  185. 
Southern  Pacific  Co.  v.  Kentucky, 

222  U.  S.  63:   1053. 
Southern  Pacific  Terminal   Co.  v. 

Interstate    Commerce    Commis- 
sion, 219  U.  S.  498:  748,  789. 
Southern   Ry.   v.   King,   217   U.   S. 

524:   844. 
Southern  Ry.  v.  Puckett,  244  U.  S. 

571:  790. 
Southern  Ry.  v.  Railroad  Commis- 
sion of  Indiana,  236  U.  S.  439: 

436. 
Southern   Ry.   Co.   v.   Greene,   216 

U.  S.  400:   1129,  1179. 
Soutliorn  Ry.  Co.  v.  United  States, 

222  U.  S.  20:   896. 
Southwestern   Bell   Telephone   Co. 

V.    Public    Service   Commission, 

262  U.  S.  276:   1342. 
Spalding  d  Bros.  v.  Edwards,  262 

U.  S.  66:  263,  785. 
Spencer    v.    Merchant,    125    U.    S. 

345:    645,    1104. 
Spreckles    Sugar    Refining    Co.    v. 

McClain,  192  U.  S.  397:    718. 
Spring    Valley    Water    Works    v. 
Schottler,    110    U.    S.   347:    469, 
1338. 


TABLE  OF  CASES. 


1371 


Springer  v.  United  States,  102  U. 

S.  586:   718. 
Sprott  V.   United   States,  20  Wal- 
lace, 459:   47. 
Stafford  v.  Wallace,  258  U.  S.  495: 

775,  793. 
Standard   Oil   Co.   v.   Graves,   249 

U.  S.  389:   843. 
Stanton  v.  Baltic  Mining  Co.,  240 

U.  S.  103:   718. 
St.   Louis,   etc.,   Ry.   v.  Arkansas, 

240  U.  S.  518:  1302. 
St.  Louis  &  I.  M.   Ry.  v.  Taylor, 

210  U.  S.  281:   941. 
St.  Louis  &  San  Francisco  Ry.  v. 

Public  Service  Commission,  254 

U.  S.  535:  843. 
St.  Louis  Consol.  Coal  Co.  v.  Illi- 
nois, 220  U.  S.  Gl:   1117. 
St.  Louis  Cotton  Compress  Co.  v. 

Arkansas,   260   U.   S.   346:    1056. 
St.   Louis   Poster  Advertising   Co. 

V.  St.  Louis,  249  U.  S.  269:  1047, 

1178,  1283. 
St.    Louis    Southwestern    Ry.    v. 

Arkansas,   235   U.    S.    350:    259, 

355,  844,  1053. 
State    V.    Carroll,    38    Conn.    449: 

261. 
State  V.  Clausen,  110  Wash.  525: 

614. 
State  V.  Edwards,  88  Maine,  102: 

1339. 
State    V.     Jacksonville    Terminal 

Co.,  41  Fla.  363:   1339. 
State   V.   Lynch,   88   Ohio   St.   71: 

614. 
State  V.  Manuel,  4  Dev.  &  Battle, 

20,  25:   287. 
State  V.  Orear,  277  Mo.  303:   614. 
State    V.    Osawkee    Township,    14 

Kansas,  418:   614. 
State    V.    Williams,    43    Nev.    290: 

614. 
State  ex  rel.  v.  Snitzler,   143   Mo. 

287:   614. 
State    Freight    Tax,    15    Wallace, 

232:  7.o;,  820. 
State  Tax  on  Foreign  Held  Bonds, 

15  Wallace.  300:   528,  1039. 


State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wallace,  293:    1309. 

State  Tonnage  Tax  Cases,  12  Wal- 
lace,  204:    623. 

Stearns  v.  Minnesota,  179  U.  S. 
223:   46,  497. 

Stearns  v.  Wood,  236  U.  S.  75: 
260. 

Steenerson  v.  Great  Northern  Ry., 
69  Minn.  353:   1343. 

Stephens  v.  Cherokee  Nation,  174 
U.  S.  477:   147. 

Stewart  v.  Kansas  City,  239  U.  S. 
14:  260. 

Stockard  v.  Morgan,  185  U.  S.  27: 
355. 

Stoehr  v.  Wallace,  255  U.  S.  239: 
566. 

Stone  V.  Mississippi,  lOlU.  S.  814: 
451,  J,89,  832,  1047,  1271. 

Stourbridge  Canal  v.  Wheeley,  2 
B.  &  Ad.  793:  480. 

Strader  v.  Graham,  10  Howard, 
82:  46,  1288. 

Strathearn  S.  S.  Co.  v.  Dillon,  252 
U.  S.  348:    1263. 

Strauder  v.  West  Virginia,  100  U. 
S.  303:  1061. 

Strickley  v.  Highland  Boy  Gold 
Mining  Co.,  200  U.  S.  527:  1058, 
1164,  1177. 

Stroud  V.  United  States,  251  U.  S. 
15:   429. 

Sturges  v.  Crowninshield,  4 
Wheaton,  122:    469,  J,9n,  1235. 

Sturges  &  Burn  Mfg.  Co.  v.  Beau- 
champ,  231  U.  S.  320:  1149, 
1268. 

Sunday  Lake  Iron  Co.  v.  Wake- 
field, 247  U.   S.   350:    1100,  1101. 

Supreme  Ruling  of  the  Fraternal 
Mystic  Circle  v.  Snyder,  227  U. 
S.  497:  525. 

Susquehanna  Coal  Co.  v.  South 
Amboy,  228  U.  S.  665:  791. 

Sweet  V.  Rechel.  159  U.  S.  380: 
1058. 

Sivift  d  Co.  V.  United  States,  196 
U.  S.  375:  766,  111,  783,  792. 


1372 


TABLE  OF  CASES. 


Tampa      Water      Works     Co.      v. 

Tampa.  199  U.  S.  241:  471. 
Tanner  v.   Little.   240   U.   S.  369: 

1148. 
Tarble'M  Case,  13  Wallace,  397:  19. 
Taylor  ▼.  Carryl,  20  Howard.  5S3: 

183. 
Taylor  v.  Morton,   2  Curtis,   454: 

536. 
Taylor    v.    Taintor,    16    Wallace, 

375:  48. 
Taylor  and  Marshall  v.  Kentucky, 

178  U.  S.  548:  280. 
Techt  T.  Hughes.   229  U.   S.   222: 

545. 
Telegraph  Co.  v.  Texas,  105  U.  S. 

460:  747. 
Tennessee  v.  Davis,  100  U.  S.  257: 

181. 
Terlinden  r.  Ames.  1S4  U.  S.  270: 

281. 
Terminal  Taxicab  Co.  v.   District 

of    Columbia,    241    U.    S.    252: 

1333.  1338. 
Terrace   ▼.   Thompson,   263   U.   S. 

197:  543.  1227. 
Terral   t.    Burke   Const.   Co.,   257 

r.  S.  529:  354.  1002,  1327. 

Terry  t.  Anderson.  95  U.  S.  628: 

529. 
Texas     r.     Interstate     Commerce 

Commlflslon.  258  U.  S.  158:   260. 

Texat  r.  White,  7  Wallace.  700: 
10. 

Texaa  A  N.  0.  Ry.  v.  Miller,  221 
U.  8.  408:  496. 

Texaa  t  N.  O.  Ry.  v.  Sabine  Tram 
Co..  227  U.  S.  Ill:   787,  789. 

Texas  k  P.  Ry.  v.  Interstate  Com- 
merce Commission,  162  U.  S. 
197:   939. 

Texas  Co.  r.  Brown,  258  U.  S.  466: 
845. 

Texas  Transport  &.  Terminal  Co. 
r  New  Orleans.  264  U.  S.  150: 
§45. 


Thames  &  Mersey  Marine  Ins.  Co. 

V.  United  States,   237  U.  S.   19: 

263.  655,  751,  787,  939. 
The  Alicia,  7  Wallace,  571:   262. 
The  Apollon,  9  Wheaton,  362:  957. 
The    Barenfels    (1915),    1    Br.    & 

Col.  P.  C.  122:   542. 
The  Belfast,  7  Wallace,  624:   182, 

183,  748. 
The    Cherokee    Tobacco,    11    Wal- 
lace, 616:   536. 
The  Daniel  Ball,  10  Wallace,  557: 

747,  752,  902,  1285. 
The   Divina   Pastora,  4  Wheaton, 

52:   281. 
The    General    Smith,    4    WTieaton, 

443:    175. 
The  Genesee  Chief  v.  Fitzhugh,  12 

Howard,  443:    182. 
The    Grapeshot,    9    Wallace,    129: 

567. 
The  Hamilton,  207  U.  S.  398:  1131. 
The  King  v.  Commonwealth  Court 

of  Conciliation  and  Arbitration, 

11  C.  L.  R.  2:  259. 
The  Lake  Monroe,  250  U.  S.  246: 

566. 
The  Lottaioanna,  21  Wallace,  558: 

115,  183. 
The     Marie     Magdalena      (1779), 

Hay  and  Marriott,  247:  566. 
The    Montello,    11    Wallace,    411: 

183. 
The    Montello,    20    Wallace,    430: 

748. 
The  Moses  Taylor,  4  Wallace,  411: 

183. 
The  Nercide,  9  Cranch,  388:    281. 
The    Paquete    Habana,    171    U.    S. 

677:    217. 
The    Paquete    Habana,    185    U.    S. 

140:    217. 
The  Pelican,  Edw.  Adm.,  App.  D: 

2S1. 
The  Robert  W.  Parsons,  191  U.  S. 

17:   183. 
The       Santissima       Trinidad,       7 

Wheaton,  283:    281. 
The   St.   Lawrence,  1  Black,   526: 

179,  182. 


TABLE  OF  CASES. 


1373 


The  Thomas  Jefferson,  10  Wheaton, 

428:    182. 
The  Three  Friends,  166  U.  S.  1: 

281. 
The    Winnebago,    205   U.    S.    354: 

260. 
Thomas  v.  Kansas  City  Southern 

Ry.,  261  U.  S.  481:   1105. 
Thomas  r.   Texas,   212  U.  S.  278: 

1081. 
Thomas  v.  United  States,  192  U.  S. 

363:  718. 
Thompson  v.  Missouri,   171  U.   S. 

380:  375. 
Thompson  v.  Thompson,  226  U.  S. 

551:   49. 
Thompson    v.    United    States,    155 

U.  S.  271:  436. 
Thompson  v.  Utah,  170  U.  S.  343: 

45,  375,  396. 
Thomson  v.  Union  Pacific  Ry.,  9 

Wallace,  579:   689. 
Thorington   v.    Smith,    8   Wallace, 

1:  47. 
Thornton  v.  Duffy,  254  U.  S.  361: 

530. 
Thorpe  v.  R.  &  V.  Ry.,  27  Vt.  143: 

1304. 
Tiaco   V.    Forbes,    228    U.   S.    549: 

87. 
Tidal  Oil  Co.  v.  Flanagan,  263  U. 

S.  444:   517. 
Tiger  v.  Western  Investment  Co., 

221  U.  S.  2SG:   281. 
Tindal  v.   Wesley,  167   U.  S.  204: 

240. 
Tonawanda  v.  Lyon,  181  U.  S.  389: 

1105. 
Towne  v.   Eisner,   245   U.   S.   418: 

715. 
Township   of   Pine    Grove   v.    Tal- 

cott,  19  Wallace,  666:  517. 
Trade  Mark   Cases,  100  U.  S.   82: 

261,  262. 
Transportation  Co.  v.  Chicago,  99 

U.  S.  635:    1059. 
Travelers'  Ins.  Co.  v.  Connecticut, 

185  U.  S.  364:   355. 
Trebllcock  v.   Wilson,  12  Wallace, 

687:   591. 


Trenton  v.  New  Jersey,  262  U.  S. 

182:   470. 
Trevett    v.    Weeden     (Rhode    Is- 
land): 255. 
Trono  v.  United  States,  199  U.  S. 

521:   436. 
Truax  v.  Corrigan,  257  U.  S.  312: 

1120. 
Truax  v.  Raich,  239  U.  S.  33:  1015, 

1199. 
Tucker  v.   Ferguson,   22   Wallace, 

527:   497. 
Turner  v.  Bank  of  North  America, 

4   Dallas,   8:    148. 
Turner  v.  Williams,  194  U.  S.  279: 

396. 
Turpin  r.  Burgess,  117  U.  S.  504: 

655,  939. 
Twining  v.  Neic  Jersey,  211  U.  S. 

78:  SS5,  9.',2. 
Twombley  v.  Humphrey,  23  Mich. 

471:   72. 
Tyler   v.   Judges,   179   U.    S.    410: 

260. 


U 


Underbill  v.  Hernandez,  168  U.  S; 

250:    279. 
Underwood      Typewriter      Co.      v. 

Chamberlain,    254    U.    S.    113: 

1055. 
Union      Bridge      Co.     v.      United 

States,  204  U.  S.  364:    1059. 

Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corporation,  248 
U.   S.   372:    1047,   1339. 

Union  Ice  &  Coal  Co.  v.  Town  of 
Ruston,    135    La.    898:     614. 

Union  Lime  Co.   v.   Chicago,  etc., 

Ry.,   233  U.  S.   211:    1057. 
Union  Refrigerator  Transit  Co.  v. 

Kentucky,    199    U.    S.    194:    612, 

1023. 
United  Mine  Workers  v.  Coronado 

Coal  Co.,  259  U.  S.  314:  750. 
United     Shoe     Machinery     Co.     v. 

United    States,    258    U.    S.    451: 

749. 


1374 


TABLE  OF  CASES. 


rnlted    States    v.    Ah    Fawn,    57 

Fed.  591:   S7. 
rnlted  States  v.  Arjona,  120  U.  S. 

479:    142. 
rnlted     States    v.     Arredondo,    6 

Peters.  C91:    281. 
United   States   v.    Ball.   163    U.    S. 

162:   436. 
I'nKed    States   v.   Baltimore   &   0. 

Ry..  17  Wallace.  322:   262. 
United  States  v.  Bevans,  3  Wheat- 

on.   336:    1S3.  507. 
United  SUtes  v.  Bitty,  208  U.  S. 

393:   87. 
United  States  v.  Brooklyn  Termi- 
nal. 249  U.  S.  29G:   748. 
United    States    v.    Chandler-Dun- 

bar  Water  Power  Co.,  229  U.  S. 

53:  1059. 
United    States   v.    Cohen   Grocery 

Co..  255  U.  S.  81:   263,  958. 
United     States     v.     Coombs,     12 

Peters,  72:   182. 
United  States  v.  Cress,  243  U.  S. 

316:    938.  1058. 
United    States   v.   Cruikshank,   92 

U.  S.  542:  311.  33S.  339.  3r,.5. 
United   SUtes   v.    Delaware   &   H. 

Ry.,  213  U.  S.  366:    259,  939. 
United  States  v.  De  Witt,  9  Wal- 

Uce.  41:   262,  740,  1226. 
Vnited    Stateg    v.    Dorcmus,    249 

U.  8.  86:   GJiS. 
Vniied  Statet  v.  E.  C.  Knight  Co., 

156  U.  8.  1:  130,  750,  768. 
United  States  v.  Evans,  213  U.  S. 

297:   /.W.  263. 

Onitcd  Btatei  v.  Ferger,  250  U.  S 
199:  927. 

Onitcd     States    v.     Ferrelra,     13 
Howard.  40:  135.  147. 

United   Sutea   v.    Fox.   95    U.    S 
670:   262. 

Unltod  Staten  v.  Gettysburg  Elec. 

Ry^  160  U.  8.  668:    10r,8. 
United     SUtes     v.     Gratiot,     14 

Peters.  626:  113. 

United  SUtes  t.  Harris.  106  U   8 
629:  262. 


United  States  v.  Hart,  Pet.  C.  C. 

390:   37. 
United  States  v.  Holliday,  3  Wal- 
lace, 497:   280. 
United      States      v.      Holmes,      5 

Wheaton,  412:    142. 
United     States     v.     Rowland,     4 

Wheaton,  108:   181. 
United  States  v.  Hvoslef,  237  U.  S. 

1:   263,  655,  786,  939. 
United     States     v.     Joint     Traffic 

Ass'n,  171  U.  S.  505:  890. 
United    States    v.    Josef   Perez,    9 

Wheaton,  579:  4S0. 
United  States  v.  Ju  Toy,  198  U.  S. 

253:    971,  979. 
United     States    v.     Kagama,     118 

U.  S.  375:   85,  309. 
United    States   v.    Klein,    13   Wal- 
lace,  128:    148,  262. 
United  States  v.  Lanza,  260  U.  S. 

377:   436. 
United  States  v.  Laws,  163  U.  S. 

258:    86. 
United    States   v.    Lee,   106   U.    S. 

196:    241. 
United  States  v.  Lynah,  188  U.  S. 

445:    1058. 
United  States  v.  Marigold,  9  How- 

'ovd,   560:    432,  436. 
United    States    v.    Michigan,    190 

U.  S.  379:   207,  241. 
United    States    v.    Moreland,    258 

U.  S.  433:   263. 
United    States    v.    Newberry,    256 

U.  S.  232:   263. 
United     States     v.     New     River 

Collieries    Co.,    262    U.    S.    341: 
1060. 

United   States  v.  North   Carolina, 

136  U.  S.  211:   207,  241. 
United  States  v.  Northern  Pacific 

Ry.,  256  U.  S.  51:  468. 

United  States  v.  Northern  Securi- 
ties Co.,  193  U.  S.  197:   940. 

United  States  v.  Oppenheimer,  242 
U.  S.  85:  435. 

United  States  v.  Ormsbee,  74  Fed. 
207:    1339. 


TABLE  OF  CASES. 


1375 


United  States  v.  Osborne,  6  Saw- 
yer, 406:  300. 
United   States  v.  Pacific  Ry.,  120 

U.  S.  227:   567. 
United  States  v.  Palmer,  3  Wheat- 

on,  610:   281. 
United     States     v.     Perkins,     163 

U.  S.  625:   689. 
United   States   v.   Realty   Co.,   163 

U.  S.  427:   261,  281,  613. 
United   States  v.  Reese,   92  U.   S. 

214:   262,  355. 
United    States    v.    Repentigny,    5 

Wallace,  211:   43. 
United    States    v.    Reynolds,    235 

U.  S.  133:    261. 
United  States  v.  Rio  Grande  Irri- 
gation Co.,  174  U.  S.  690:  213. 
United     States     v.    Rodgers,     191 

Fed.  970:  87. 
United  States  v.  Russell,  13  Wal- 
lace, 623:   567. 
United    States    v.    Sandoval,    231 

U.  S.  28:   309. 
United  States  v.  Sanges,  144  U.  S. 

310:    133. 
United     States    v.     Simpson,     252 

U.   S.  465:    747. 
United   States  v.   Singer,   15   Wal- 
lace, 111:   655. 
United    States   v.   Sing   Tuck,    194 

U.  S.  161:    973. 
United  States  v.  Texas,  143  U.  S. 

621:  J99,  207,  241. 
United    States    v.    The    Pirates,    5 

Wheaton,  184:    436. 
United    States    v.    Todd,    13    How- 
ard, 40:  2C2. 
United    States    v.    Trans-Missouri 
Freight   Ass'n,    166    U.    S.    290: 
940,   1333. 

United     States     v.     Union     Stock 
Yard  Co.,  226  U.  S.  2S6:    783. 

United     States     v.     Waddcll.     112 
U.  S.  76:    339. 

United  States  v.  Welch,  217  U.  S. 
333:    1058. 

United    States    v.     Wheeler,     254 
U.  S.  281:  5/,7. 


United  States  v.  Williams,  20.3 
Fed.  155:    87. 

United  States  v.  Williams,  194  U. 
S.  279:   86. 

United  States  v.  Wilson,  7  Peters, 
150:   46. 

United  States  v.  Wong  Kim  Ark, 
169  U.  S.  649:  300. 

United  States  v.  Yong  Yew,  83 
Fed.  832:   87. 

United  States  v.  Zucker,  161  U.  S. 
481:   396. 

United  States  Express  Co.  v.  Min- 
nesota,  223   U.   S.  335:    845. 

United  States  Fidelity  &  Guaran- 
ty Co.  V.  Kentucky,  231  U.  S. 
394:   750. 

Utah  Power  &  Light  Co.  v.  United 
States,  243  U.  S.  389:   113. 


Van  Allen  v.  Assessors,  3  Wallace, 

573:    691. 
Van    Brocklin    v.    Tennessee,    117 

U.  S.  151:   46,  688,  1058. 
Vance  v.  Vandercook  Co.,  170  U.  S. 

438:   791. 
Van  Dyke  v.  Geary,  244  U.  S.  39: 

1338. 
Van  Sicklen  v.  Burlington,  27  Vt. 

70:    614. 
Veazie  v.  Moore,  14  Howard,  568: 

734,  756. 
Veazie  Bank  v.  Fenno,  8  Wallace, 

533:   586,  649,  655,  66S,  676,  744^ 
Vicksburg     v.     Vicksburg     Water 

Co.,  202  U.  S.  453:   497. 
Vicksburg     v.     Vicksburg     Water- 
works Co.,  206  U.  S.  496:  498. 
Virginia  v.  Rives,   100  U.   S.  313: 

355,    1081. 
Virginia   v.    Tennessee,   148   U.    S. 

501:   47. 
Virginia  v.  West  Virginia,  11  Wal- 
lace, 39:    240,  469. 
Virginia    v.     West     Virginia,    246 

U.   S.   565:    210. 
Vogelstein  &  Co.  v.  United  States, 
262  U.  S.  337:   1060. 


1376 


TABLE  OF  CASES. 


Volght  V.  Wright.   141   U.   S.   62: 

842. 
Von    Hoffman   v.   Qiiincy,   4    Wal- 
lace. 535:    469,  529. 


W 


Wadley  Sovthern  Ry.  v.  Georgia, 

235  U.  S.  651:   1027. 
Wa^er    v.    Baltimore,    239    U.    S. 

207:   1105. 
Wagner  v.  City  ot  Covington,  251 

U.  S.  95:   792. 
Walker  v.  Baird.  L.  R.  [1S92]   A. 

C.  691:    542. 
Walker    v.    New    Mexico   &    S.    P. 

Ry..  165  U.  S.  593:   396. 
Walker  v.  Sauvinct,  92  U.  S.  90: 

840.  Sf<G,  395,  978,  1145. 
Walker  v.  Shasta  Power  Co.,  160 

Fed.  856:   1339. 
Walla     Walla     v.     Walla     Walla 

Water  Co..  172  U.  S.  1:  471. 
Wallace   v.    Hines,   253    U.   S.   66: 

lo.'.fi. 
Walling    V.    Michigan,    116    U.    S. 

446:   759,  845,  1274. 
Walli  V.  Midland  Carbon  Co.,  254 

U.   8.  300:    840,   1045,   1167. 
Waples    V.    Marrast,    108    Tex.    5: 

C14. 
Ward    V.    Maryland,    12    Wallace, 

418:   355. 
Ward    T.    Ra^o    Horse,    163    U.    S. 

B04:   46,  222. 
Ward   and   (Jow    v.    Krinsky,    259 

U.  8    503:   1210. 
Ware  r.  Hylton.  3  Dallas.  199:  43, 

534.  543 
Ware  and  Iceland  v.  Mobile  Coun- 
ty. 209  U.  S.  405:   750. 
Warren    v.  Charlestown,   2   Gray, 

M:  699. 
Wn-^' 1  y.  Dawson  &  Co.,  264 

r  :   185.  263. 

WaahlnRton   University   v.   Rouse, 

n  Wal1a«^e.  430:    497. 
WauKh    V.    .Mississippi    University, 

237  U.  8.  589:   1227. 


Webb   V.   OBrien,   263   U.   S.   313: 

543,  1227. 
Weber   v.   Freed,    239   U.   S.   325: 

744,  939. 
Webster  v.  Reid,  11  Howard,  437: 

956. 
Weeks  v.  United  States,  232  U.  S. 

383:    414,  416,  744. 
Weeks  v.  United  States,  245  U.  S. 

618:    788,  941. 
Weems  Steamboat  Co.  v.  People's 

Steamboat   Co.,    214    U.    S.    345: 

1335. 
Weismer  v.  Douglas,  64  N.  Y.  91: 

614. 
Welch   V.   Swasey,    214   U.    S.   91: 

1045,   1047,   1177,   1227. 
Welton  v.  Missouri,  91  U.  S.  275: 

7!)9,  804,  1286. 
West  V.   Kansas  Natural  Gas  Co.. 

221  U.  S.  229:   837. 
West  V.  Louisiana,  194  U.  S.  258: 

978. 
Western  Oil  Refining  Co.  v.  Lips- 
comb, 244  U.  S.  346:   789. 
Western     Turf     Ass'n     v.     Green- 

berger,  204  U.  S.  359:   1227. 
Western    Union    Tel.    Co.    v.    An- 
drews, 216  U.  S.  165:   240. 
Western    Union    Tel.    Co.    v.    Call 

Pub.  Co.,  181  U.  S.  92:  1338. 
Western  Union  Tel.  Co.  v.  Foster, 

247  U.  S.  105:   747,  1097. 
Western  Union  Tel.  Co.  v.  Kansas, 

216  U.  S.  1:    841,  845,  1097. 
Western  Union  Tel.  Co.  v.  Pendle- 
ton, 122  U.  S.  347:   747. 
Western  Union  Tel.  Co.  v.  Speight, 

254  U.  S.  17:    788. 
Western    Union    Tel.    Co.   v.    Tag- 

gart,  163  U.  S.  1 :    1055. 
Weston    v.    Charleston,    2    Peters, 

449:    66/,,  673. 
West   River   Bridge  Co.  v.  Dix,   6 

Howard,   507:    497,   498. 
Wharton  v.  Wise,  153  U.   S.  155: 

47. 
Wheeler    v.    Jackson,    137    U.    S. 

245:   529. 


TABLE  OF  CASES. 


1377 


WTiipple   V.    Martinson,   256   U.   S. 

41:    1268. 
White  V.   Hart,   13   Wallace,   346: 

527. 
Whitfield   V.  Aetna  Life   Ins.  Co., 

205  U.  S.  409:   1326. 
Whitney  v.  Robertson,   124  U.   S. 

110:    543. 
Wight  V.  Davidson,  181  U.  S.  371: 

1105. 
Wilkinson    v.    Leland,    2    Peters, 

627:   955. 
Willcox   V.   Consolidated   Gas   Co., 

212   U.   S.   19:    1028,   1030,   1340, 

1343. 
William   E.   Peck   &  Co.  v.  Lowe, 

247  U.  S.  165:   656,  786,  939. 
Williamette    Iron    Bridge    Co.    v. 

Hatch,  125  U.   S.  1:    46,  749. 
Williams  v.  Bruffy,  96  U.  S.  176: 

46,   279,    353,    519,   527. 
Williams  v.  Fears,  179  U.  S.  270: 

355,   750,   1088. 
Williams  v.  Suffolk  Insurance  Co., 

13  Peters,  415:   281. 
Willink     V.     United     States,     240 

U.   S.  572:    1059. 
Willsoii      V.       Black-Bird      Creek 

Marsh  Co.,  2  Peters,  245:  875. 
Wilson  V.  Eureka  City,  173  U.  S. 

32:    1226,    1227. 
Wilson  V.   Gaines,   103   U.   S.  417 

499. 
Wilson    V.    New,    243    U.    S.    332 

910,    1179,    1331,    1336,    1337. 
Wilson    V.    Shaw,    204    U.    S.    24 

748. 
Wilson  V.  United  States,  221  U.  S. 

361:    428. 
Wilson  Cypress  Cx).  v.  Del  Pozo  Y 

Marcos,  236  U.  S.  635:    688. 
Winthrop    v.    Lechmere,    5    Mass. 

Hist.    Soc.    Coll.     (0th    Series), 

440:   254. 
Wisconsin    v.    Duluth,    96     U.    S. 

379:    748. 


Wisconsin  v.  Pelican  Ins.  Co.,  127 

U.  S.  265:   203,  240. 
Wisconsin    Central    Ry.    v.    Price 

County,  133  U.  S.  496:    688. 
Wisconsin,    Minnesota    &    Pacific 

Ry.  V.  Jacobson,  179  U.  S.  187: 

1339. 
Wisconsin    Railroad     Commission 

V.  Chicago,  B.  &  Q.  Ry.,  257  U. 

S.  563:    933,   937. 
Wolff  Packing  Co.  v.  Court  of  In- 
dustrial   Relations    of    Kansas, 

262  U.  S.  522:  132S. 
Wong  Wing  v.  United  States,  163 

U.  S.  228:   262. 
Woodruff   V.   Parham,    8    Wallace, 

123:    619,  759. 
Woodruff  V.  Trapnall,  10  Howard, 

190:    469,   582. 
Worcester    v.    Georgia,    6    Peters, 

515:    196,   309. 
Worcester    v.    Worcester    Cousol. 

St.  Ry.,  196  U.  S.  539:  470. 
Wright  V.  Central  of  Georgia  Ry., 

236  U.  S.  674:   497. 
Wurts  V.  Hoagland,  114  U.  S.  606: 

952,  1048. 
Wyman    v.    Halstead,    109    U.    S. 

654:    1097. 

Wyoming  v.   Colorado,   259   U.    S. 
419:   239. 


Yamataya  v.  Fisher,  189  U.  S.  86: 

980. 
Yick    Wo    V.    Hopkins,    118    U.    S. 

356:    96,    320,    1066,    1076,    1089, 

1127,  1247. 


Zakonaite  v.  Wolf,  226  U.  S.  272: 
396. 


Index 


Adamson  Law,  910-927. 

Administrative  Determinations,  971-975,  979,  980. 

Admiralty  Jurisdiction,  69,  180,  182-185. 

Admiralty  Law,  145-147,  175-181,  184,  1020. 

Alaska,  95,  99-103. 

Aliens,  constitutional  rights  of,  1075-1080;  exclusion  of,  78-83,  86;  ex- 
pulsion of,  81,  87;   rights  under  treaties,  532,  543. 

Amendment  of  the  Federal  Constitution,  115-126. 

Anti-trust  Act  of  1890,  731-736,  766-770,  888-891,  940. 

Anti-trust  Act  of  1914   (Clayton  Act),  940. 

Articles  of  Confederation,  43,  44,  89,  155,  212,  226,  316,  348,  349,  556, 
620;  government  under,  44,  226,  583,  632,  654,  746,  869. 

Bank  of  the  United  States,  power  of  Congress  to  incorporate,  50-66, 
586;  power  of  the  States  to  tax,  656-663;  power  to  sue  in  Federal 
courts,  172-175. 

Bankruptcy  Laws,  499-505. 

Bill  of  Rights,  Federal,  96,  339. 

Bills  of  Attainder,  94,  364-366. 

Bills  of  Credit,  568-582. 

Bjlls  of  Lading,  relation  to  commerce,  927-931. 

Blockade,  power  of  President  to  institute,  550-553. 

Charter,  relation  to  contract  clause,  441-452,  489,  496;  construction  of, 
454,  474,  479-488,  499;  reservation  of  right  to  amend  or  repeal,  451, 
469;  of  public  corporations,  469. 

Child  Labor  Legislation,  651-654,  736-746. 

Chinese,  citizenship  of,  300-309;  discrimination  against,  1066-1070, 
1081,  1088. 

Citizenship,  282-313;  based  on  birth,  297,  301;  based  on  naturalization, 
108,  297,  308,  311,  312;  of  alien  women,  312;  of  free  negroes,  286- 
290,  303,  309,  312;  of  Indians,  296-300,  309;  of  Filipinos,  310;  effect 
of  Fourteenth  Amendment  on,  303-310,  314;  relation  of  slavery  to, 
309;   distinction  between  Federal  and  State,  284,  310,  311. 

Civil  Rights  Act,  327-335. 

Classification  for  Purposes  of  Legislation,  896,  1078,  1085,  1090, 
1102,  1105-1150. 

Coasting  Trade,  regulation  of,  854-860. 

Commerce,  719-751;  interstate  and  foreign,  752-793;  regulation  of,  794- 
845;  Federal  jurisdiction  over,  845-941;  relation  of  State  taxing 
power  to,  618-623,  771-775,  794-801,  805-814,  822-835,  844. 

Common  Law,  142-144,  181,  216;  Constitution  in  the  language  of,  45, 
301,  468. 

Confederate  States,  status  of,  46. 

Constitution  of  the  United  States,  89,  149-151,  162,  169,  439;  con- 
struction of,  44,  721,  968;  source  of,  52. 

Constitutionality  of  Executive  or  Legislative  Acts,  129,  131-133, 
138-140,  167,  240,  241-263,  642,  653. 

Consular  Courts,  391-395. 

Contempt,  inherent  power  to  punish,  148. 

Contracts,  how  far  protected  by  tho  Constitution,  437-471,  489,  493, 
501,  509,  516,  527;  Involving  govornniontal  powers,  472-499;  im- 
pairment of  obligation  of,  330,  450,  499-530;  breach  or  repudia- 
tion distinguished  from  impairment,  528. 

1379 


1380  INDEX. 

Oo«PORATiONS.  56.  64.  353.  354,  445,  469,  476,  486,  683-6S8;  citizenship 
of.  197,  237.  311;  status  outside  of  State  of  origin,  197,  199.  354, 
84*1:  prelection  of  under  Fifth  and  Sixth  Amendments,  405,  409, 
411.'  412.  430. 

Coi-«T8.    See  JiDiciAL  Power  and  Jurisdiction  of  the  Federal  Courts. 

Crimc.  Peotkltion  to  Persons  Accused  of,  40,  356-436. 

Depfmiencies.  8S-115. 

DiSTBKT  OF  CoLiTMiUA.  93.  105,  147,  389. 

Divorce,  effect  of  decree  of,  50. 

DouRi-E  Jeopardy,  2S,  430-436. 

nRUMMERS.  809-814. 

Dle  Process  of  Law,  general  conception  of,  918,  942-958;  as  to  pro- 
cedure. 943,  95S-9S0;  as  to  liberty,  980-1010;  as  to  property,  71,  610, 
1010-1060. 

Eightf.k.nth  Amendment,  115,  119-123,  125. 

Election  of  Mfmrkrs  of  Congress,  Federal  control  of,  25-32. 

Erx\-EXTii  Amendment.  118.  164.  207,  218,  238,  1079. 

Emlncnt  Domain,  70-72.  497,  612,  1043,  1056-1060. 

EMPI^OYFRS'   LlAIIILlTY   ACTS   OF   1906   AND  190S,    941. 

Employment  Agencies,  988-998. 

Egi'AL  Protection  of  the  Laws,  320,  1061-1150. 

Eqiity.  Sy.'stem  of,  144,  181. 

EfiPiONAGK  Act,  562-565.  567. 

Ex  Post  Facto  Laws.  3,  356-376,  514. 

Extr-kdition.  47-49.  544. 

Faith  a.'cd  Credit  Ci.ause,  49, 

Federal  Government  and  the  States,  1-50,  54,  56,  71. 

Federal  Prisons  and  Prisoners,  38-42. 

Fei'frat.  Tr^de  Commissions  Act  of  1914,  941. 

Fj  :  M.x  THE  Hir.ii  Seas,  141. 

F:  I   Amkndmint,  341-347. 

Fifth  Amendment,  2,  5.  386,  397-436,  642,  645,  896,  918.  923-927,  938. 
942-1060. 

First  Amendment,  94. 

Fi^rida,  68.  91. 

Food  and  Drug  Act  of  1896,  941. 

Foreign  I...\ngcagf>?,  right  to  teach,  1004-1008. 

Foreign  Nation,  what  is  a.  194-106. 

Fot  btetnth  Amendment,  298,  313-355,  897,  942-1150. 

Frjt  RTn  Amendment,  397-430. 

Fucitivfs  from  Justice,  rendition  of,  47-49. 

Grain  Futures  Act,  1922,  793. 

Grand  Jury.  969. 

Great  I^kt.h.  182. 

Habrah  Corp  is.  22-24.  74,  382. 

Hamilton.  Alexander,  on  implied  powers.  83,  84;  on  power  of  courts 
to  dotermlne  validity  of  legislation.  256;  on  inherent  or  resulting 
powcTR.  85;   on  suits  by  an  individual  against  a  State,  238. 

Hawaii.  91.  103  105. 

Health.  Protection  of.  490-492,  1118-1120,  1228-1268. 

He.-'iry.  Patrick,  on  power  of  courts  to  determine  validity  of  legisla- 
tion. 256. 

Hours  or  I*Am»R.  1118-1120.  1242-1253. 

Hoi  BH  OF  Servkt  Act  of  1907.  941. 

Implied  Powirk.  50  88. 

'*''^'ii!^  ;:""«' itullonal   rights  of.   1082;    tribal  status  of,    191-196,   297- 

300,  .'i44.  688:  citizenship  of,  296-300,  309. 
I5tr.t,w.,,,..    o.  .,,^,.j.,..^^.,^  ^^jjj  Indictment.  965-071. 

;  ^^^  t"f:  Federal  Government,  68,  84,  87,  215,  588. 

''  A     :-    ItLFMtENIMM,    272. 

'*■  •'    Laws.  817-821.  842. 

I'  •   '-•'■».  1314-1319.  1324-1328. 

I-  o.NAL  I^w,  141,  217. 
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Tnternattonal  Relations,  82,  279,  281. 

Interstate  Commerce  Act.  939. 

Interstate  Rendition,  47-49. 

Judicial  Power,  nature  of,  75,  127-148,  886. 

Judicial  Review  of  Legislative  or  Executive  Action,  129,  131-133,  138- 
140,  ]^  240,  241-263,  642,  653. 

Jurisdiction  of  P^dehal  Courts,  187;  appellate,  151,  166;  original. 
170;  based  on  the  nature  of  the  controversy,  21,  149-185;  based  on 
the  nature  of  the  parties,  185-241;  relation  to  non-justiciable  con- 
troversies, 2G3-281. 

Jl-ry  Trial,  45,  99,  102,  105,  107,  109,  376-396,  947,  960,  977,  978,  1061- 
1065. 

Kansas  Court  of  Industrial  Relations,  1328-1338.  1343. 

Labor  Unions,  discharge  for  membership  in,  980-987;  remedies  against, 
1120-1147. 

Legal  Tknder  Notes.  582-591. 

Legislative  Power,  75,  954-956,  969,  1225. 

Liberty,  Due  Process  as  to,  980-1010. 

Liquor  Traffic,  control  of,  1268-1273,  1282;  relation  to  interstate  com- 
merce, 814-816,  905-910,  1273-1279,  1282;  Federal  legislation  on,  1282. 

LorrERiES,  regulation  of,  489-492,  830-835. 

Louisiana,  90. 

Madison,  James,  on  the  Ordinance  of  1787,  113;  on  suits  against  a 
State,  238;  on  paper  money,  584;  on  piracies  and  felonies  on  the 
high   seas,  141. 

Manufacture,  relation  to  commerce,  730-746,  750. 

Maritime  Jurisdiction,  69,  180,  182-185. 

Maritime  Law.  145-147.  175-181,  1S4,   1020. 

Marshall,  John,  on  suits  against  a  State,  238;  on  power  of  courts  to 
determine  validity  of  legislation,  256. 

Martial  Law,  3S1-3SG. 

Merchant  Marine  Act,  1920.  940. 

Military  Government,  381-386. 

Military  Law.  385. 

Militia,  546.  557. 

Mill  Acts,  1016-1023. 

Minimum  Wage  Act  of  1918,  1253-1267. 

Mors.  978.  1289-1291. 

Money.  568-591,  668-672;  power  to  borrow,  585,  664;  power  to  coin,  587, 
589;   power  to  issue  legal  tender  notes,  582-591. 

Narcotic  Drug  Act  of  1914,  648-651. 

National  Banking  System.  668-672.  680. 

Naturalization,  108.  297.  308.  311,  312. 

Navigarie  Waters.  182.  183.  748,  753. 

Navigation.  722-724.  747,  876;  on  the  Great  Lakes,  182;  on  the  high 
sea=,  755-757.  762. 

Neckssary  and  Proper  Clause,  57-65. 

Nineteenth  Amendment.  123-125. 

Oleomargarine,  manufacture  or  sale  of,  640-648,  1157-1160. 

Ordinance  of  1787.  46,  89,  113.  1287. 

Original  Package  Doctrine,  760,  791,  867. 

Packf.rs  and  Stockyards  Act  of  1921,  775-785. 

Peace  of  the  T'nited  States,  77. 

Peddlfrs,  799-801. 

Pilotage  Laws.  852.  875-882. 

Police  Powfr.  488.  490.  530.  810.  829.  842.  867.  989-992,  1041-1049.  1105- 
1150,  1223;  power  of  States  to  bargain  away,  490.  498;  promotion 
of  general  welfare.  1151-1228;  protection  of  health,  490-492.  1118- 
1120,  1228-1268;  protert'on  of  morals,  1268  1283;  preservation  of 
sa^'oty  and  order,  1283-1302;  regulation  of  public  callings,  843,  1302- 
1343. 

PoLiTH  AL  Questions.  2r?3-fg.. 

PoRTO  Rico.  88-98.  310.  311. 
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r  NT.  power  to  execute  the  laws.  76,  269;  powef  to  o«il!  out  mihtiA 

2C7,  545-550;  power  to  reros;nize  a  state  of  w»r,  &60-553,  566. 
!  s  AM)  iMMiMTiKs  OF  CITIZENS,  313-355;   J09i. 

!  ur.  due  procoss  as  to,  943,  958-980. 

"Borr.BTY,  due  process  as  to.  71,  610,  1010-1060. 

Plbuc  Calungs,  what  are,  783,  1314-1319,  1324-133?.  reRulaUon  oL. 
13021343. 

QrARANTIXE  Law8,  851. 

Race  Discrimination,  386,  802-805,  1034-1037,  1061-1082. 
Rates    repulation  of,  900-905.  1310-1314;    basis  of  determmtns  '•es.fOi* 
able  rates.  1313.  1341.  1342;    confiscatory,  1320-1324,  1341. 

HKt)NSTKl-CTU)N    OF    SoiTIIERN    STATES,    14-18. 

HrnnucAN  Form  of  Government,  14,  264,  273,  325. 
Saiety  Appliancf^  Acts,  941. 
Searches  and  Seizures,  377-430. 

SECF8SI0N,   11,  18. 

Seij:ctive  Draft  Act,  554-562,  566. 

Sci.r-iNCRi MI. NATION,  336-340,  397-430,  949. 

Service  I>:ttkr  Act,  998-1004. 

SiiirriNO  Act,  1916.  940. 

Sixteenth  Amendment,  701-718. 

Sixth  Amendment,  99,  101,  106,  388,  396. 

Slavery  in  the  United  States,  15,  286,  431. 

States  of  the  Union,  admission  of,  33-35,  46;  equality  of,  33-36,  216, 
217;  relation  to  the  Federal  Government,  1-50,  56,  71,  154,  439; 
rieht  to  secede,  11-13.  18;  right  to  make  treaties  or  alliances,  46, 
47,  535.  543;  suits  against,  162,  164,  185-241;  enforceability  of 
Judgments  against,  221-231. 

SirrFBAcc  322-326,  340-347. 

Slprrme  Court  of  the  United  States,  jurisdiction  of,  128-140,  151, 
160.168.  170.  203,  242. 

Taxation.  592-718.  1053;  nature  of,  476,  497,  592-615,  1025;  concurrent 
Federal  and  State  power,  849,  1053;  limitations  on  States'  power, 
5.  36.  618-C23,  771-775.  794-801,  805-814,  826-835,  872,  1023-1027, 
1032;  of  agencies  of  government,  5-9,  656-691,  698;  equality  and 
uniformity  in.  630-634.  S55,  1082-1105,  1147;  direct,  630,  669,  691-718. 
10S2-1105.  1147;  of  income,  672-677,  695-718,  1037-1040;  special  as- 
sessmentB.  1101;  excises.  636-654.  691-695;  of  imports,  619,  622,  861- 
869:  of  exports.  655.  759.  785-787,  939;  of  franchises,  670,  689;  of 
!   '  inces.    626-635.    1082-1087,    1092-1094;     by    licenses,    615-618, 

of  State  bank  notes,  668-672;   of  stock  dividends.  709-717; 
on  li.nnage.  623-626;   on  transfers,  689;   unit  rule,  1054-1056. 

Trirr.RAPH.  rogulation  of.  727-730,  747. 

T   MH  Amendment.  642.  645.  652,  1226. 

lYwiiTDRT.  arqulRition  of,  67.  85.  95.  215;  incorporated,  92,  93,  100,  102, 
107.  114;  unincorporated.  93.  106;  power  of  Congress  over,  68,  85, 
88-115.  215.  291;   courts  of,  69,  111. 

TiiinxritTii  Amendment.  94,  333. 

'^  -   Act  of    1920.  931-940. 

'L'.  531-545;   relation  to  statutes,  82,  533,  535-538. 
iKH.  HuitR  l)y.  199,  241;  suits  against,  165. 
;.  21.  67.  545-567. 
'.TON.  Georoe.  on  the  Articles  of  Confederation,  44,  746. 
V.  ....^..a,   Daniei..   on   the   power   of  Congress   to   regulate   commerce, 
882;  on  the  meaning  of  "the  law  of  the  land,"  957. 

'"  "  ^fT  or    1910,  941. 

on  the  Inherent  powers  of  the  Federal  Government,  84. 
^OAKMU-H  Compensation  Acts,  891-900,  1114-1118.  1148,  1189-1223. 
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